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PROOFS  IN  THE  OUTER  HOUSE. 

The  Evidence  Act  of  last  'Session  has  now  been  in  operation 
for  six  weeks,  and  a  considerable  number  of  proofi  have  been 
taken  tinder  its  provisions.  But  as  few  judgments  on  evidence  have 
become  known,  and  as  none  have  come  before  the  Inner  House  for 
review,  the  remarks  which  we  hazard  must  be  taken  for  the  most 
part  lis  tentative  or  suggestive,  rather  than  as  expressions  of  fully 
formed  opinion.  Upon  the  whole,  the  Act  has  given  satisfaction,  al- 
though it  cannot  be  said  that  it  is  yet  in  thorough  working  order. 
Keither  judges,  counsel,  nor  agents  are  yet  familiar  with  the 
course  of  procedure  under  it ;  and  some  important  points  of  prac- 
tice, which  arise  in  almost  every  trial,  not  only  are  still  unsettled, 
but  have  given  occasion  to  difference  of  opinion,  and,  unless  a 
remedy  is  applied,  may  lead  to  serious  diversity  of  practice  at  the 
various  bars.  We  refer  especially  to  the  time  when  counsel  are 
to  speak  on  the  proof,  and  the  mode  in  which  documentary  evi- 
dence is  to  be  recovered  and  put  in.  It  was  very  early  intimated 
by  at  least  one  Lord  Ordinary,  and  it  was  supposed  to  be  the 
wish  of  all,  that  the  debate  should  follow  the  conclusion  of  the 
proof  without  any  delay.  Whatever  the  theory  on  this  matter 
may  be,  the  practice  undoubtedly  has  been  to  allow  an  interval 
to  elapse.  No  doubt  there  is  the  excuse  of  novelty,  which  should 
now  be  wearing  off ;  and  it  was  said  that  there  were  exceptional 
circumstances  in  some  of  the  cases,  but  it  can  hardly  be  that  all 
the  Hcore  of  cases  which  have  been  thus  tried  were  of  an  exceptional 
character.  There  is,  we  rather  think,  a  growing  inclination  to 
allow  a  short  interval,  of  one  or  perhaps  two  nights,  between 
the  examination  of  witnesses  and  the  debate  on  evidence.     There 
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is  no  jury  of  twelve  whom  it  would  be  inconvenient  to  detain  or 
to  bring  back ;  and,  provided  the  delay  is  not  so  long  as  to  de- 
stroy the  freshness  of  the  impression  left  by  the  oral  testimony, 
it  would  probably  conduce  to  the  ascertainment  of  the  truth  and 
justice  of  the  case  if  the  expected  Act  of  Sederunt  allowed  an 
interval,  but  limited  it  to  four  days.  The  same  clause  might 
regulate  the  number  of  speeches.  It  would  surely  be  sufficient 
that  the  Lord  Ordinary,  fresh  from  the  evidence,  should  hear  only 
senior  counsel.  The  Inner  House  of  course  can  hardly  in  more 
serious  cases  be  expected  to  dispense  with  an  opening  by  the 
juniors  on  each  side. 

The  question  as  to  i*ecovering  documentary  evidence  is  still 
more  important  It  has  been  the  general  impression,  resting  not 
only  on  the  terms  of  the  statute,  but  also  on  high  authority 
(notwithstanding  one  judgment  of  a  Lord  Ordinary  to  the  con- 
trary), that  it  is  not  competent  to  examine  havers  on  commission 
under  the  Conjugal  Rights  Act.  There  can  be  no  doubt  as  to  its 
competency  under  the  2d  section  of  the  new  Act ;  but  we  sub- 
mit that  there  can  be  as  little  doubt,  in  a  large  class  of  cases,  as  to 
its  inexpediency.  Lord  Barcaple  has  intimated  his  opinion  that 
the  Lord  Ordinary's  time  should  not  be  taken  up  with  the  examina- 
tion of  havers.  Lord  Ormidale,  on  the  other  hand,  questions  the 
propriety  of  the  expensive  commission  and  diligence  forexamination 
of  havers.  We  entirely  sympathize  with  Lord  Barcaple  as  to  the 
impropriety  of  taking  up  the  judge's  time  with  tedious  and  unim- 
portant examinations  of  havers ;  more  especially  as  the  examina- 
tion before  him  of  the  ordinary  witnesses  in  causa  is  already 
a  considerable  addition  to  his  labours.  But  there  are  two 
classes  of  cases  to  be  distinguished.  Where  any  considerable 
amount  of  documentary  evidence  is  adduced,  it  would  certainly 
be  a  mere  waste  of  public  time  for  the  Lord  Ordinary  to  sit,  as 
was  the  case  in  Udny  v.  Udny,  for  four  or  five  mortal  hours, 
wearily  gazing  at  the  counsel  for  the  parties  getting  up  old  letters 
from  havers.  In  such  cases,  by  all  means  let  us  have  a  commis- 
sioner. But  it  may  be  worth  considering  whether  the  expense 
and  trouble  of  a  separate  citation  and  compearance  of  witnesses 
and  separate  attendance  of  counsel  and  agents,  might  not  be  saved 
by  holding  the  meeting  before  the  commissioner  at  nine  o'clock 
on  the  morning  of  the  trial,  or,  in  particularly  heavy  cases,  on  the 
day  before.  In  another  class  of  cases,  however,  the  examination 
of  havers  may  be  got  through  in  a  few  minutes,  and  if,  as  it 
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often  happens,  the  havers  are  also  witnesses  in  the  cause,  it  would 
be  a  waste  of  more  than  time  to  have  two  examinations  of  the 
same  persons  at  two  different  diets.  It  may  be  said  that  the 
mere  service  of  the  specification,  or  at  least  the  granting  of  the 
diligence,  is  sufficient  in  many  cases  to  make  the  documents 
forthcoming;  and  that  few  diligences  are  actually  executed. 
This  is  quite  true  in  a  number  of  instances,  but  in  any  view  there 
will  be  a  saving  of  expense  in  the  method  suggested.  The  diffi- 
culty is  how  to  distinguish  between  these  cases.  The  Lord  Ordi- 
nary, in  the  interlocutor  fixing  the  trial,  ought  not  to  grant 
diligence  for  the  citation  of  havers  to  the  trial,  except  upon 
special  motion ;  and  before  granting  it,  he  should  be  entitled  to 
require  from  the  counsel  an  assiurance,  on  his  personal  responsi- 
bility, that  no  considerable  time  would  be  occupied  in  the  recovery 
of  documents.  It  is  probable  that  the  introduction  of  such  a 
practice  as  this  might  lead  to  the  discontinuance  to  some  extent 
of  the  present  expensive  and  not  always  satis&ctory  system  of 
diligences  preparatory  to  jury  trials.  In  England,  it  is  well  known, 
no  such  preparatory  diligences  are  in  use ;  and  although  there  are 
deficiences  and  anomalies  in  the  English  system  which  we  have  no 
desire  to  transplant  to  Scotland,  and  although,  on  the  other  hand, 
the  Scottish  preparatory  diligence  affords  means  of  attaining  justice 
which  we  should  be  sorry  altogether  to  forego,  it  would 
probai)ly  be  found  on  examination  that  both  countries  might 
here,  as  in  other  departments  of  the  law,  advantageously  borrow 
from  each  other.  At  the  risk  of  digression,  let  us  glance  for  a 
moment  at  the  English  practice  in  this  matter. 

In  England,  when  a  litigant  means  to  found  on  documents  in 
the  possession  of  the  opposite  party,  he  merely  gives  him  "  notice 
to  produce  **  them.  If  this  be  disregarded  the  effect  is  twofold  ; 
secondary  evidence  of  the  contents  of  the  documents  is  admitted, 
and  the  party  in  whose  hands  they  are  is  precluded  from  produc- 
ing them,  or  from  leading  proof  to  rebut  the  secondary  evidence 
which  has  thus  been  admitted.  It  would  probably  be  a  subject 
for  regret  if  this  rule  should  be  introduced  in  Scotland  in  its  en- 
tirety. Secondary  evidence  may  not  always  be  accessible,  and 
where  such  is  the  case  the  power  of  enforcing  production,  which 
the  Scotch  diligence  against  havers  confers,  seems  necessary, 
especially  in  the  absence  of  a  jury,  to  prevent  a  failure  of  justice. 
Moreover,  it  might  be  absurd,  under  the  improved  law  of  evi- 
dence which  we  now  possess,  to  introduce  what  is  really  a  remnant 
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of  the  exploded  principle,  that  a  party  is  not  compellable  to  give 
evidence  against  himself,  lingering  on  in  the  practice  of  English 
courts  merely  because  there  was  once  a  reason  for  its  existence. 
It  might  be  wise,  however,  to  give  "  notice  to  produce,"  and  make 
the  party  failing  to  comply,  liable  to  the  expense  of  afterwards  re- 
covering the  documents  from  him,  if  for  special  reasons  the  Court 
should  grant  a  diligence.  Perhaps  also  there  might  be  introduced 
into  our  practice  the  **  notice  to  admit,"  which  throws  the  ex- 
pense of  proving  writings  or  productions  on  the  opposite  party 
declining  to  give  the  required  admissions.  It  is  remarkable  that 
in  England  this  penalty  is  almost  never  incurred.  If  the  docu- 
ments are  in  the  hands  of  a  third  party,  he  is  served  with  a  sibb' 
pcBna  dAJucea  tecum,  which  is  just  a  citation  as  a  haver.  In  prac- 
tice, however,  the  subpcena  duces  tecum  is  generally  introduced 
into  the  ordinary  subpcena  ad  testificandum.  It  is  not  generally 
supposed  that  any  material  disadvantages  arise  from  the  practice 
of  the  English  law  in  this  respect,  although  no  doubt  Scottish 
agents  and  counsel  might  at  first  feel  somewhat  uncomfortable 
at  the  idea  of  not  seeing  the  documents  relied  on  until  the  trial. 
That  is  so,  however  {si  parva  licet  componcre  magnis),  in  every 
case  in  the  Sheriffs  Begistration  Court,  and  an  expert  agent 
often  picks  out  a  flaw  in  a  title  in  the  few  minutes  allowed  for  ex- 
aminatioa  Besides,  for  some  "  special  cause,"  the  Court  should 
have  power  to  give  a  party  the  means  of  examining  documents 
beforehand,  as  at  present.  An  attempt,  however,  to  apply  the 
rules  of  the  English  law,  beyond  what  occurs  as  natural 
and  expedient  in  the  new  form  of  proof,  would  be  difficult  and 
hazardous.  Any  endeavour  to  borrow  one  portion  of  a  living 
system  of  jurisprudence,  and  insert  it  in  another,  must  be  so. 
That  which  has  grown  up  in  England  in  the  course  of  centuries 
may  not  thrive  in  Scotland  ;  and  our  reference  to  English  prac- 
tice is  chiefly  designed  to  induce  our  law  reformers  to  look  a 
little  deeper  into  the  jurisprudence  of  the  sister  country,  not  for 
patterns  to  be  servilely  copied,  but  for  suggestions  which  they 
may  manfully  and  independently  work  out  and  adapt. 

Some  practitioners  have  charged  the  new  form  of  taking  proofs 
with  a  defect  which  an  Act  of  Sederunt  could  not,  we  believe,  com- 
petejitly  remedy.  In  taking  proofs  by  commission  an  important 
addition  is  often  made,  or  a  serious  error  corrected,  while  the 
evidence  taken  down  by  the  clerk  is  being  read  over  to  the  wit- 
ness ;  and  it  is  said  that  the  evidence  taken  before  the  Lord  Crdi- 
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DMy  ought  to  be  read  over  to  each  witness  by  the  shorthand  writer 
for  two  or  perhaps  for  three  purposes — -firsts  as  a  check  or  aid  to 
his  own  accuracy ;  aecovd,  as  a  means  of  getting  at  the  exact  and 
complete  truth  of  the  matter ;  and,  third,  to  fix  the  facts  more 
thoroughly  in  the  memory  of  the  counsel  who  is  to  speak  on  the 
case  immediately,  without  the  use  of  the  shorthand  notea  Al- 
though, in  our  former  article  on  this  Act  (November  1866),  we 
suggested  that  reading  over  the  evidence  might  well  have  been 
dispensed  with  in  the  cases  in  which  the  Act  still  requires  it,  we 
admit  that  two  of  these  considerations  deserve  attention.  The 
exuberant  confidence  deservedly  placed  by  all  in  the  gentleman 
who  has  for  many  years  ably  fulfilled  this  responsible  and  labo- 
rious duty  in  most  of  the  proceedings  in  the  Court  of  Se&sion, 
has  prevented  people  from  ever  thinking  of  the  need  of  a  check 
or  an  aid  to  the  accuracy  of  the  shorthand  writer.  It  is  pos- 
sible, however,  that  the  suggestion  we  have  indicated  will  press 
itself  more  and  more  on  the  minds  of  practitioners,  as,  in  the 
great  increase  of  this  kind  of  business,  they  find  that  that  gentle- 
man cannot  be  in  two  places  at  once,  and  still  more  so,  as  they 
find  the  diflSculty  of  obtaining  a  really  reliable  verbatim  reporter 
of  legal  proceedings.  It  should  be  remembered,  however,  that 
the  new  form  of  proof  differs  from  proof  by  commission  in  this 
material  respect,  that  the  judge  who  is  in  the  first  instance  to 
decide  on  the  evidence,  hears  it  and  sees  the  witnesses,  and  would 
probably  not  be  precluded  from  correcting  the  notes  ex  intervallo 
with  the  co-operation  of  the  shorthand  writer  (cf.  Morrison  v. 
Maclean; 8  Tra.,  May  8,  1865,  3  Macph.,  H.  of  L..  42).  The 
Lord  Ordinary  may  be  a  sufiicient  check  on  the  accuracy  of  the 
shorthand  writer,  and  it  will  always  be  in  his  power,  where  any 
doubt  exists  as  to  the  competency  of  the  shorthand  writer,  to 
dictate  the  evidence  to  him  as  expressly  provided  by  the  Act. 
The  second  reason  assigned  for  having  the  evidence  read  over 
is  also  a  material  one,  though  we  fear  that  it  would  tend  to  en- 
cumber the  proof  with  explanations.  The  third,  we  imagine,  will 
not  be  regarded  by  most  counsel  as  possessing  any  weight.  Upon 
the  whole,  it  seems  almost  ceiiain  that  the  difiiculty  of  rapidly 
reading  over  the  evidence  from  unextended  shorthand  notes — a 
very  serious  difficulty  even  to  those  most  proficient  in  the  art — 
is  enough  to  prevent  this  suggestion  from  being  carried  out  in 
practice.     And  it  woidd  certainly  defeat  one  purpose  of  the  Act 
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r»f  Parliament  by  adding  materially — ^probably  two  hours  per 
diem — to  the  length  of  the  proceedings. 

A  most  serious  consideration,  under  the  new  system  of  taking 
proofs,  is  the  condition  of  the  Courts.  It  will  be  absolutely 
necessary  to  find  some  decent  accommodation  for  witnesses  within 
reach  of  the  Ordinaries'  bars.  But  this  grievance  is  a  trifle  com- 
pared with  the  want  of  fit  accommodation  for  the  Court  itself. 
Most  people  have  long  given  up  hoping  for  any  improvement  in  the 
system  of  heating  and  ventilating  the  Outer  House  and  the  Court- 
rooms ;  but  the  atmosphere,  which  exhausts  the  strength  of  the 
strong  man  who  spends  a  day  at  a  proof  in  one  of  the  little  boxes 
called  by  courtesy  the  Lords  Ordinaries*  Courts,  and  the  smell  of 
humanity  and  gas  Which  meets  the  visitor  who  enters  at  any  time 
after  mid-day,  urgently  call  for  a  remedy.  It  has  been  suggested 
— we  know  not  by  whom — that  the  passage  behind  the  Outer- 
House  Bars  might  be  dispensed  with,  and  a  considerable  space 
might  thus  be  added  to  the  court-rooms.  We  commend  this 
suggestion  to  the  intelligent  consideration  of  Mr  Mathieson. 

In  conclusion,  we  summarize  the  matters  with  which  it  ap- 
pears that  an  Act  of  Sederunt  may  fairly  deal.     It  should — 

1.  Specify  the  grounds  on  which  diets  of  proof  may  be  ad- 
journed.    (See  Joum.  of  Jur.,  Nov.  1866,  p.  319,  sqq.) 

2    Provide  as  to  appeals  upon  the  admission  or  rejection  of  evi- 
dence, and  as  to  the  competency  of  "  eealing  up  "  {ibid), 

3.  Provide  that  the  Lord  Ordinary's  judgment  on  proof  shall 
always  separate  fact  and  law  (ibid). 

4.  Provide  as  to  the  time  when  counsel  shall  speak,  and  as  to 
the  number  and  order  of  speeches. 

5.  Lay  down  general  rules  to  guide  the  discretion  of  Lords 
Ordinary  in  regard  to  the  recovery  of  documentary  evidence. 
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[Some  of  the  views  expressed  in  the  following  article  difier  from 
those  which  have  generally  been  advocated  in  this  Jownial,  e,g,, 
as  to  the  prohibition  of  appeals  from  the  Small  Debt  Court  upon 
points  of  law.  But  our  duty  is  not  merely  to  maintain  a  cer- 
tain set  8f  views.     It  is  rather  to  afford  the  means  of  enlightened 
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discassion,  and  to  reflect,  so  &r  as  we  can,  the  opinions  of 
large  sections  of  the  legal  profession.  The  article  was  in  type 
before  the  Lord  Advocate's  intention  to  introduce  extensive 
measures  of  law  reform,  including  a  reform  of  Sheriff  Court  pro- 
cedure, was  formally  announced] 

The  statute  at  present  regulating  the  form  of  process  in  the 
Sheriff  Courts  was  the  result  of  much  discussion,  as  to  the  best 
mode  of  rendering  the  recovery  of  debts  more  speedy  and  less  ex- 
peasive.  Many  supposed  that  the  remedy  for  all  the  expense  and 
delay  complained  of  in  ordinary  actions,  was  to  be  found  in 
an  extension  of  the  Small  Debt  jurisdiction ;  and  they  founded 
their  weightiest  arguments  on  the  success  of  the  Small  Debt 
Courts  with  a  jurisdiction  extending  to  £8,  6s.  8d,  and  on 
the  successful  working  of  the  County  Courts  in  England,  with  a 
jurisdiction  extending  to  £50,  admittedly  instituted  on  the  model 
of  the  Small  Debt  Courts  of  Scotland.  The  views  of  those  who 
advocated  an  increase  of  the  Small  Debt  jurisdiction  were,  to  a 
certain  extent,  given  effect  to  ;  and  in  1 853  by  the  statute  1 6  and 
17  Vict  cap.  80,  while  the  form  of  process  in  ordinary  actions 
was  much  altered  and  many  improvements  introduced,  the  Small 
Debt  jurisdiction  was  extended  to  £1 2. 

After  thirteen  years'  experience  of  the  working  of  that  statute, 
the  unanimous  opinion  of  the  public  and  the  profession  is  that 
the  alterations  introduced  by  it  have  been  improvements  on  the 
former  practica  We  may  now  call  the  attention  of  our  readers 
to  the  consideration  of  the  subject,  with  the  view  of  pointing  out 
some  farther  changes  which  experience  has  suggested  as  likely  to 
increase  the  usefulness  of  the  Sheriff  Courts.  This  seems  to  be  a 
peculiarly  fitting  time  for  doing  so,  as  commercial  bodies  have 
been  bestirring  themselves  in  order  to  obtain  some  further  reform 
in  Sheriff  Court  legislation  ;  and  it  has  been  stated  that  the  Lord 
Advocate  is  preparing  a  measure  introducing  considerable  altera* 
tions  on  the  present  practice. 

In  dealing  with  ordinary  actions,  the  Sheriff  Court  Act  intro« 
duoed  a  much  shorter  form  of  summons,  and  a  new  mode  of  mak* 
ing  up  records  by  a  minute  of  defence.  The  mode  of  recording 
oral  evidence  was  entirely  changed  ;  oral  pleadings  were  intro- 
duced, and  an  almost  entirely  new  form  of  procedure  instituted 
for  obtaining  the  judgment  of  the  Sheriff  on  appeal 

The  most  serious  objection  to  the  provisions  regarding  ordinary 
actions  is  that  there  is  no  cheap  and  speedy  mode  of  conducting 
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a  process  in  which  the  sum  in  dispute  is  of  small  amount.  The 
same  rales  of  procedure  are  applicable  to  all  ordinary  actions, 
whatever  the  amount  concluded  for.  There  is  some  difference  in 
the  charges  sanctioned  by  the  table  of  fees  for  causes  under  £25» 
under  £100  and  above  £100,  respectively  ;  but  the  form  of  pro- 
cess being  the  same,  and  the  trouble  to  the  agent  consequently 
the  same  whatever  the  value  in  dispute,  the  difference  in  the 
scales  of  charges  is  necessarily  small.  In  any  case  where  the 
sum  in  dispute  exceeds  £12,  there  may  be  condescendence 
and  defences,  and  revisals  perhaps  on  separate  papers,  an  oral 
debate,  a  proof,  and  a  debate  on  the  import  of  the  proof  while 
the  case  is  before  the  Sheriff-Substitute ;  and  on  appeal  to  the 
Sheriff,  a  reclaiming  petition  and  answers — just  as  much  writing 
and  argument  as  may  be  about  a  case  where  twenty  times  the 
amount  is  concluded  for.  In  a  case  under  £25,  the  losing  party 
may  have  to  pay  a  sum  of  expenses  equal  to,  if  not  exceeding, 
the  sum  in  dispute.  Some  strong  measure  is  surely  required  to 
prevent  such  an  abuse, — an  abuse  that  gives  the  greatest  offence 
to  the  respectable  practitioner.  In  our  remarks  on  the  different 
steps  of  procedure  in  an  ordinary  action,  we  shall  point  out  some 
alterations  in  the  form  of  process  whereby  in  ordinary  actions  for 
small  sums  the  form  of  process  may  with  safety  be  shortened, 
the  expense  of  litigation  diminished,  and  also,  as  a  necessary 
result,  delay  avoided. 

The  shorter  form  of  summons  has  been  found  to  be  free  from 
objection  in  practice.  It  gives  all  the  information  necessary  to 
bring  a  cause  into  Court,  or  necessary  where  the  defender  allows 
decree  to  pass  against  him  in  absence.  The  cost  of  framing  the 
summons  is,  in  cases  for  small  amount,  the  only  objection  to  it. 
A  charge  of  15s.  for  drafting  the  summons,  is  a  high  charge  where 
the  sum  sued  for  is  £15  or  £16.  In  undefended  cases  this 
charge,  along  with  others,  makes  the  cost  of  obtaining  a  decree 
amount  to  a  sum  never  less  than  £1  15s. ;  by  a  very  great  deal 
too  large  a  sum  of  expenses  for  obtaining  a  decree  in  absence  for 
less  than  £25.  In  a  large  class  of  cases,  the  Small  Debt  form  of 
summons  might  be  usefully  introduced, — perhaps  in  all  where  the 
sum  sued  for  does  not  exceed  £50.  That  form  of  summons,  with 
the  written  claim  lodged  along  with  it  gives  all  the  information 
necessary  to  bring  a  cause  into  Court.  More  care  would  be  re- 
quired, and  of  course  would  be  bestowed  by  agents,  in  preparing 
the  claim  or  statement  of  the  grounds  of  action,  served  along  with 
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%  sammons  that  may  be  the  foundation  of  an  ordinary  action, 
than  is  perhaps  at  present  bestowed  pn  the  preparation  of  Small 
Debt  daims  by  the  parties,  even  with  the  aid  (in  most  cases 
where  aid  is  had)  of  the  Sheriff  Officer  employed  to  serve  the 
sammona  In  undefended  causes,  the  expense  of  obtaining 
decree  in  absence  might  be  reduced,  by  granting  decree  in  the 
Small  Debt  Court,  where  a  decree '  in  absence  rarely  costs  above 
5a  Where  defenders  appear  and  state  a  defence,  all  cases  above 
the  Small  Debt  ordinary  jurisdiction  might  be  at  once  put  to  the 
ordinary  roll,  and  further  proceeded  in  as  ordinary  actions.  That 
actions  commencing  with  a  Small  Debt  summons  should  be  liti- 
gated in  the  form  applicable  to  ordinary  actions  is  no  new  pro- 
position. The  Small  Debt  Act  of  1837  (1  Vict,  a  41  §  14)  made 
special  provision  for  cases  under  £8  6s.  8d.  originating  in  the 
Small  Debt  Court,  being,  by  order  of  the  SheiifT,  carried  on  under 
the  same  rules  of  procedure  as  apply  to  ordinary  actions,  when 
recourse  to  that  form  of  procedure  was  found  to  be  necessary,  "  in 
consequence  of  any  difficulty  in  point  of  law,  or  special  circum- 
stances of  any  particular  case."  It  would  be  no. very  serious 
change  on  such  a  provision  to  make  the  Small  Debt  jurisdiction 
extend  to  all  cases  under  £50,  with  this  reservation,  that  when- 
ever the  amount  sued  for  exceeds  the  sum  to  which  the  Small 
Debt  jurisdiction  extends  in  litigated  causes,  if  a  minute  of  de- 
fence is  lodged,  or  the  defender  appears  and  objects  to  decree,  the 
case  shall  be  remitted  at  once  to  the  roll  of  ordinary  actions, 
parties  heard  on  the  grounds  of  action,  and  the  nature  of  the 
defence,  and  the  case  thereafter  proceeded  with  as  an  ordinary 
action.  At  present,  cases  are  often  so  remitted  from  the  Small 
Debt  Court  to  the  ordinary  court,  where  questions  of  difficulty 
occur,  or  where  questions  are  raised  as  to  local  or  burgh  taxes, 
rights  to  levy  toUs  and  the  like.  No  difficulty  ever  arises  from 
the  summons  being  in  the  Small  Debt  form,  as  parties  state  the  facts 
and  pleas  on  which  they  found  in  condescendence  and  defences. 
Thus  the  parties  have,  if  they  desire  it,  an  opportunity  of  ob- 
taining not  oidy  the  judgment  of  the  Sheriff-Substitute,  but  also 
that  of  the  Sheriff. 

In  actions  for  large  amounts  the  form  of  the  summons  is  short 
eoough  and  cheap  enough,  keeping  in  view  the  necessity  of 
&irly  rewarding  professional  services,  and  making  the  fee  charge- 
able bear  some  proportion  to  the  amount  of  responsibility  resting  on 
an  agent  in  conducting  litigation,  where  large  sums  are  at  stake. 
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When  appearance  is  entered  to  defend  an  action  the  cause  goes 
to  the  roll  and  parties  are  heard  "  in  explanation  of  the  grounds 
of  action  and  the  nature  of  the  defence."     The  manner  in  which 
the  record  is  to  be  made  up  is  then  determined  on.     If  it  is  a 
suitable  form  for  the  case  as  stated  at  the  bar,  the  record  is  made 
up  on  a  minute  of  the  defence  stated.    This  is  the  most  expeditious 
and  necessarily  the  cheapest  form  of  record ;  but  in  many  cases  it 
is  inapplicable,  very  often  because  there  is  no   opportunity  of 
making  any  statement  of  the  pursuer's  case  in  addition  to  what 
is  contained  in  the  conclusions  of  the  summons.     It  may  be  hard 
on  one  or  possibly  on  both  parties  to  compel  them  to  close  the 
record  on  a  minute  of  defence.    ^The  only  other  course  is  to  order 
condescendence  and  defences.     These  papers  have  generally  to  be 
revised,   ofben   on  separate  papers,   and  then  there  must  be  a 
meeting  with  the  Sheriff-Substitute  to  adjust  and  close  the  re- 
cord.    The  expense  of  such  a  record  is  great ;  but  the  consequent 
delay  is  still  more  serious.     The  Sheriff  Court  Act  makes  very 
stringent  provisions  for  enforcing  despatch  and  insuring  punctu- 
ality in  the  lodging  of  papers  ;  but  who  that  has  ever  had  any- 
thing to  do  with  Sheriff  Court  practice  does  not  know  how  the 
lodging  of  papers  is  delayed,  how  many  are  lodged  of  consent 
long  after  they  are  due,  and   how  averse  agents  are  to  take 
decree  by  default  ?     Moreover,  it  is  not  always  in  the  most  im- 
portant cases  that  the  time  occupied  in  the  preparation  of  the 
record  is  greatest.     Written  papers  are  at  present  necessary  and 
unavoidable  in  a  large  class  of  cases,  in  which  the  necessity  for 
them  might  easily  be  obviated.     Take,  for  example,  filiation  cases. 
The  summons  states  the  name  of  the  mother,  the  party  alleged 
to  be  the  father,  the  date  and  place  of  the  birth  of  the  child,  and 
the  sum  of  aliment  and  inlying  charges  sued  for.     That  is  a 
statement  on  which  it  would  be  manifestly  unfair  to  the  defender 
to  compel  him  to  go  to  proof,  especially  as  it  is  now  the  rule  that 
the  defender's  proof  must  proceed  immediately  on  the  close  of 
the  pursuer  8.     He  may  thereby  be  deprived  of  the  opportunity 
of  bringing  evidence  to  meet  the  pursuer's  proof.     He  may  be 
cut  out  of  his  best  defence  where  he  can  prove  an  alibi.     He 
cannot  be  prepared  to  meet  proof  that  he  has  been  with  the  pur- 
suer at  times  and  places  of  which  he  has  no  information ;  and 
there  are  obvious  objections  to  an  adjournment  of  proof     Were 
there  a  provision  for  a  minute  by  the  pursuer  stating  the  times 
and  places  where  the  acts  of  connection  founded  on  by  her  oc- 
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curred,  ihe  necessity  for  condescendence  and  defences  would  be 
saved  in  the  most,  if  not  in  all,  of  the  class  of  cases  in  which  the 
poverty  of  the  pursuer,  and  often  the  poverty  of  both  parties, 
makes  it  most  desirable  that  the  expenses  should  be  least.  The 
same  remarks  apply  to  many  cases,  in  which  it  is  felt  to  be  ne- 
cessary at  present  to  have  recourse  to  condescendence  and  de- 
fences. The  record  made  up  by  minute  of  defence  was  for  some 
time  rather  in  disfavour,  having  been  adopted  in  some  cases  to 
which  it  was  not  suited,  and  moreover  the  minutes  of  defence 
were  not  at  first  very  well  prepared.  No  difficulty  is  now  felt 
in  minuting  the  facts  and  the  pleas  in  law  on  which  the  de- 
fender founds  ;  and  there  would  be  no  more  difficulty  in  so  stat- 
ing the  case  of  the  pursuer. 

In  ordinary  actions  for  small  sums  some  limit  to  the  expense 
of  litigation  might  very  reasonably  be  fixed.  In  some  instances 
the  amount  of  expense  is  practically  limited  ;  for  example,  cases 
under  L.1 2  are  carried  on  in  the  Small  Debt  Court,  and  in  all 
cases  under  L.25  the  sherifi*s  judgment  is  final.  It  would  not  be 
found  any  very  serious,  or  other  than  a  salutary,  restriction  were 
it  to  be  the  rule  that  in  all  causes  under  L.50  the  record  must 
be  made  up  by  a  minute  stating  the  grounds  of  action  (when 
necessary,  in  addition  to  the  summons)  and  a  minute  of  defence. 
In  some  cases,  even  when  the  sum  at  stake  is  small,  records  must 
be  made  up  by  condescendence  and  defences ;  but  that  should  be 
only  when  specially  ordered  by  an  interlocutor  setting  forth  the 
reasons,  and  perhaps  the  party  on  whose  motion  such  an  order 
is  made,  in  order  that,  should  it  be  found  to  have  been  obtained 
on  frivolous  grounds,  the  liability  for  the  expenses  of  process  may 
be  adjusted  accordingly.  The  record  in  cases  where  the  sum  con- 
cluded for  exceeds  L25  would  much  more  frequently  than  at 
present  be  made  up  without  condescendence  and  defences  if  thei*e 
existed  some  provision  for  minuting  any  statement  or  pleas  for 
the  pursuer.  In  such  cajses  the  necessity  for  a  record  may  very 
well  be  left  to  the  discretion  of  the  Sheriff-Substitute  and  the 
parties  as  at  present,  with  power  to  make  up  the  record  by 
minuteA.  Where  condescendence  and  defences  are  ordered,  we  do 
not  see  that  the  regulations  regarding  these  papers  can  be  much 
improved. 

K  parties  are  not  agreed  on  the  facts  averred,  the  case  goes  to 
proof.  Instead  of  the  long  written  proofs  often  taken  by  com- 
missioners, the  proof  is  now  invariably  before  the  Sheriff-Substi* 
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tute,  who  must  with  his  own  hand  (or  in  certain  cases  by  a  clerk, 
to  whom  he  must  dictate,)  preserve  notes  of  the  evidence.  The 
advantages  of  this  change  in  the  manner  of  recording  the  evidence 
are  very  obvious.  Some  lawyers  are  of  opinion  that  the  judge 
before  whom  the  witnesses  are  examined  is  the  best,  and  ought 
to  be  the  only,  judge  of  the  facts ;  and  that  to  put  upon  him  the 
duty  of  recording  notes  of  the  evidence  at  such  length  as  to  allow 
of  his  judgment  on  the  proof  being  reviewed,  deprives  him  of  the 
power  of  observing  the  demeanour  of  the  witnesses  while  under 
examination,  sufficiently  to  enable  him  to  judge  of  their  credibility. 
In  this  opinion  we  do  not  concur.  To  make  the  Sheriff-Substitute, 
or  the  Sheriff  who  takes  the  proof,  the  sole  judge  in  questions  of 
fact,  would  be  entrusting  too  much  to  the  sagacity  and  skill  of 
one  man.  It  would  be  throwing  a  responsibility  on  the  judge 
scarcely  fair  either  to  himself  or  the  litigants.  When  weight 
should  be  given  to  the  demeanour  of  witnesses,  either  in  increas- 
ing or  diminishing  their  credibility,  the  judge  can  scarcely  fail  to 
notice  it,  even  though  he  is  engaged  in  noting  the  evidence.  Any 
observations  he  makes  on  the  bearing  of  witnesses  are  generally 
given  weight  to,  and,  as  a  rule,  the  view  of  the  evidence  taken 
by  the  judge  before  whom  it  is  led  has  much  influence  with  any 
Court  of  review.  That  is  the  full  extent  to  which,  where  a  large 
sum  is  at  stake,  it  appears  advisable  that  questions  of  fact  should 
be  left  without  appeal  to  the  decision  of  the  Sheriff  or  Sheriff- 
Substitute.  The  present  system  of  preserving  notes  of  the  evi- 
dence imposes  in  some  Sheriff-Courts  a  great  amount  of  very  ex- 
hausting labour  on  the  Sheriff-Substitutes,  and  occupies  a  very 
large  proportion  of  the  time  of  these  officials.  This  can  scarcely 
be  remedied  in  the  country;  but*in  large  towns,  where  such  as- 
sistance can  be  had,  the  proof  might  be  advantageously  recorded 
by  a  short-hand  writer.  When  there  are  a  large  number  of 
proofs,  the  cost  of  so  recording  the  evidence  would  not  add 
much  to  the  expense.  The  time  saved  to  the  judge  and  the 
agents  would  be  considerable,  and  the  cost  of  keeping  witnesses 
long  in  attendance  would  be  much  reduced. 

The  debate  on  the  closed  record,  or,  where  proof  is  necessary 
on  the  import  of  the  proof,  is  the  last  step  before  the  Sheriff-Sub- 
stitute pronounces  judgment.  Oral  pleadings  were  looked  for- 
forward  to  with  much  dislike  by  many  practitioners.  It  was 
prophesied  that  they  would  be  a  failure  ;  but  the  result  has  been 
otherwise.     The  practitioners  in  the  Sheriff  Court  have  generally 
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proved  themselves  well  able  to  conduct  debates,  and  the  assistance 
80  ^ven  to  the  Sheriff-Substitutes  and  the  Sheri&  has  been  very 
valuable. 

It  is  not  easy  to  prescribe  rules  for  cases  originating  by  peti- 
tion, and  actions  ad  facta  prceatanda.  After  the  petition  in  the 
form  of  the  schedule  appended  to  the  statute,  the  procedure  under 
the  present  system  is  the  same  as  in  ordinary  actions.  To  this  the 
only  addition  that  seems  advisable  is  that,  unless  for  special 
-reasons  stated  in  the  interlocutor  ordering  answers  or  conde- 
scendence and  answers,  the  record  should  be  made  up  by  minutes 
for  the  parties.  In  actions  ad  facta  pfcBstanda,  it  is  sometimes 
difficult  to  judge  of  the  value  at  stake,  and  it  may  be  difficult  to 
determine  whether  they  should  proceed  according  to  the  forms 
appropriate  to  causes  for  large  or  small  sums.  As  a  general  rule, 
the  record  ought  to  be  made  up  by  minutes,  unless  where  special 
reasons  are  stated  for  proceeding  otherwise. 

It  is  not  only  the  final  judgment  of  the  Sheriff-Substitute  that 
may  be  brought  under  review  of  the  Sheriff,  but  also  certain  in- 
terlocutors in  the  course  of  a  cause — viz.,  interlocutors  dis- 
posing of  a  dilatory  defence,  sisting  process,  allowing  proof,  and, 
under  certain  exceptions,  interlocutors  on  the  admissibility  of  evi- 
dence. There  are  three  forms  by  which  judgments  may  be 
appealed  to  the  Sheriff: — 1st,  By  minuting  under  the  interlocu- 
tor of  the  Sheriff- Substitute  the  words,  "  I  appeal  against  this 
interlocutor,"  within  seven  days  after  the  daite  of  the  interlocutor. 
If  nothing  more  is  done  the  case  is  sent  to  the  Sheriff,  who  dis- 
poses of  it.  2d,  Within  eight  days  after  minuting  his  appeal,  the 
appellant  may  lodge  a  reclaiming  petition.  The  process  is  then 
transmitted  to  the  Sheriff,  who  may  either  dispose  of  it  on  the 
reclaiming  petition  or  order  answers.  3d,  Within  eight  days 
after  minuting  an  appeal,  the  appellant  may  lodge  a  minute 
craving  to  be  heard  orally.  With  this  minute  the  case  is  trans- 
mitted to  the  Sheriff,  who  appoints  parties  to  be  heard  at  his 
next  sittings  in  the  county  for  hearing  appeals;  but  he  has 
'power,  in  cases  requiring  extraordinary  despatch,  to  order  a 
reclaiming  petition  and  answers,  instead  of  hearing  the  parties 
orally."  -By  the  statute,  the  Sheriff  holds  annually  only  four 
sittings,  and  in  some  northern  counties  only  three,  for  hearing  all 
causes  ready  for  trial  or  hearing.  One  result  of  an  appeal  against 
an  int^'locutor  pronounced  in  the  course  of  a  cause,  and  a  minute 
craving  an  oral  hearing,  is  to  stop  all  procedure  till  the  Sheriff 
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holds  his  next  sittings.  The  appealable  interlocutors  in  the 
course  of  a  case  are  not  many,  but  it  appears  essential  to  justice 
that  the  right  of  appeal  should  not  be  further  restricted.  No 
doubt  some  Sheriffs  whose  counties  are  near  Edinburgh  may  visit 
them  more  freqfuently  than  four  times  annually ;  and  the  Sheriff 
has  power,  in  such  cases  as  require  extraordinary  despatch,  to 
order  reclaiming  petitions,  instead  of  allowing  them  to  lie  over  tiH 
his  next  sittings;  but  delay  is  not  always  thereby  prevented. 
But  few  counties  are  so  easy  of  access  that  a  Sheriff,  who  is  in 
large  practice,  can  make  frequent  visits  to  his  jurisdiction  during 
the  session  of  the  Supreme  Court ;  it  is  not  in  every  case,  when 
a  reason  for  despatch  exists,  that  it  is  apparent  on  perusing  the 
papers  ;  and  it  is  hard  to  impose,  where  it  is  unnecessary,  the 
expense  of  an  appeal  by  reclaiming  petition  where  the  cheaper 
form  of  an  oral  hearing  has  been  selected  by  the  party  appeal- 
ing, and  may  be  sufficient.  Against  all  interlocutors  pronounced 
in  the  course  of  a  cause,  the  appeal  ought  tp  be  made  only  by  a 
minute  of  appeal,  or,  in  cases  involving  large  amounts,  by  reclaim- 
ing petition.  If  the  Sheriff  finds  it  difficult  to  dispose  of  the 
appeal  without  aigument,  he  should  have  power  to  order  it ;  but 
the  necessity  for  a  reclaiming  petition  might  very  well  be  left  to 
his  discretion  in  cases  of  small  amount.  In  appeals  against  final 
judgments  of  the  Sheriff-Substitute,  a  defender  fighting  only  for 
delay  has  the  same  chance  of  obtaining  it  by  craving  an  oral  hear* 
ing.  The  appellant  who  brings  up  a  final  judgment  in  an  im- 
portant case,  must  have  an  opportunity  of  arguing  it ;  but  cases 
of  small  value — ^perhaps  all  causes  under  £50 — ^may  be  quite 
well  taken  to  review  by  a  simple  appeal  The  conclusions  of 
the  summons,  and  minutes  of  the  ground  of  action,  and  the  nature 
of  the  defence,  and  the  pleas  of  parties,  with  the  note  explaining 
the  judgment  appealed  against,  may  inform  a  lawyer  quite  suffi- 
ciently to  enable  him  to  dispose  of  a  cause.  The  Sheriff  should, 
in  every  case,  have  power  to  order  oral  argument  when  his  sit- 
tings are  near  at  hand,  or  a  reclaiming  petition  and  answers,  as  may 
appear  to  him  most  expedient.  In  some  counties  the  number  of 
cases  in  which  argument  is  submitted  to  the  Sheriff  is  very  small, 
and  the  number  in  which  it  is  necessary  is  still  smaller.  It  is  to 
be  regretted  that  a  right  of  appeal  should  be  capable  of  being 
abused  by  being  made  a  means  of  obtaining  unnecessary  delay, 
and  it  does  not  appear  that  any  injury  can  result  from  the  right 
to  submit  arguments  to  the  Sheriff  on  appeal  being  limited,  as 
we  have  suggested. 
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The  profession  generally  has  approved  the  changes  introduced 
into  our  forms  of  process  by  the  Sheriff  Coui-t  Act  of  1853. 
Practice  has  made  some  of  the  new  machinery,  which  seemed  at 
first  inconvenient,  work  smoothly  enough.  We  venture,  however, 
to  think  that  our  practice  is  still  susceptible  of  some  improve- 
ments, and  have,  in  noticing  the  steps  in  the  progress  of  an 
ordinary  action,  suggested  the  points  in  which  some  changes  seem 
most  desirabla  Possibly  the  expense  and  delay  ought  not  to 
be  reduced  in  the  way  we  have  suggested  in  cases  of  larger 
amount  than  £25  ;  £ot  in  experimenting,  it  is  well  to  be  cautious, 
and  the  fact  that  the  Sheriff's  judgment  in  causes  under  £25 
cannot  be  reviewed,  makes  that  amount  a  convenient  resting 
place. 

Experience  of  the  working  of  the  Small  Debt  Courts  with  a  juris- 
diction extending  to  £12,  has  obtained  for  them  the  same  verdict 
of  approval  that  was  pronounced  when  the  jurisdiction  was  only 
£8  6e.  8d.     From  no  quarter  has  any  demand  come  for  a  reduc- 
tion of  the  jurisdiction  to  its  former  amount.     On  the  contrary, 
the  demand  made  by  the  commercial  bodies  has  been  for  its  ex- 
tension.    They  again,  (as  they  did  previous  to  1853),  crave  that 
the  Small   Debt  jurisdiction  should  bo  extended  to  the  same 
amount  as  that  of  the  County  Courts  in  England,  with  an  appeal 
in  causes  exceeding  £25.     It  seems  not  unreasonable  that  this 
demand  for  an  increase  should  be  complied  with,  but  to  what  ex- 
teut^  is  a  very  serious  questioa     To  import  into  this  country 
the  County  Court  system  of  England,  embarrassed  as  it  is  with 
appeals,  would  not  be  regarded  approvingly, — as  was  remarked 
by  the  Lord  Advocate  at  his  recent  interview  with  deputations 
firom  the  Chamber  of  Commerce,  and  Trade  Protection  Society 
of  Edinburgh.     It  is  in  any  view  unadvisable  to  make  so  mate- 
rial a  change  in  the  character  of  the  procedure  in  the  Small  Debt 
Court  aa  that  involved  in  the  introduction  of  a  right  of  appeal, 
beyond  what  is  at  present  permitted.     Provision  for  an  appeal 
must  necessarily  accompany  an  increase  of  the  jurisdiction  in 
defended  causes  to  so  large  an  amount  as  £50.     The  most  valu- 
able feature  of  the  Small  Debt  Court  is  that  a  final  decision  may 
there  be  obtained  in  a  few  days  after  serving  the  summons,  and 
at  a  cost  of  a  few  shillings.     The  general  approval  of  the  working 
of  the  Small  Debt  Courts,  and  the  demand  for  an  increase  of  the 
jurisdiction,  shew  that  the  time  has  now  arrived  when  some  in- 
crease should  be  made.     In  litigated  causes,  that  increase  might 
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be  made  with  safety  to  the  amount  of  £18  or  £20.  Where  no 
defence  is  made,  there  is  no  reason  for  limiting  the  jurisdiction  to 
that  amount  The  last  Sheriff  Court  returns  shew  that  in  almost 
every  county  decrees  in  absence  are  pronounced  in  more  than  one- 
half  of  the  ordinary  actions  brought  into  Court.  The  expense  of 
decrees  in  absence  in  causes  of  less  value  than  £25  seems  to  be 
excessiva  That  a  decree  unopposed  for  any  sum  under  £25 
should  cost  £1  16s.,  seems  a  very  great  hardship  on  traders,  and 
calls  loudly  for  remedy.  The  suggestion  that  all  cases  under  £50 
should  originate  in  the  form  of  Small  Debt  actions,  and  where 
the  value  exceeds  the  Small  Debt  jurisdiction,  should  be  at  once 
remitted  to  the  ordinary  Court  when  a  defence  is  stated,  would 
remove  the  just  complaint  as  to  the  cost  of  decrees  in  absence  in 
the  ordinary  Court,  and  at  the  same  time  not  leave  too  much  to 
the  sagacity  and  skill  of  a  single  judge. 

Along  with  any  extension  of  the  Small  Debt  jurisdiction,  the 
provision  of  the  Small  Debt  Act,  which  prohibits  the  appearance 
of  agents,  except  with  the  leave  of  the  Sheriff,  ought  to  be 
amended.  In  many  counties  this  provision  has  been  so  worked  that 
agents  appear  in  almost  every  case.  The  general  desire  for  pro- 
fessional assistance  is  proved  by  its  being  had  recourse  to  when- 
ever permitted.  The  impolicy  of  the  exclusion  of  an  educated 
bar,  has  often  been  dwelt  on.  Besides,  the  appearance  of  agents 
puts  all  parties  on  an  equal  footing,  neither  the  glib-tongued  and 
impudent  has  any  advantage,  nor  is  there  any  risk  that  the 
mgdest,  weakly,  or  inexperienced,  will  be  unduly  pressed  upon. 
The  appearance  of  agents  is  at  present  practically  prohibited  by 
the  exclusion  from  the  table  of  fees  of  any  fee  to  an  agent  A 
reasonable  fee  (perhaps  an  ad  valoi^em  fee,  on  the  sum  decerned  for 
in  all  cases  above  £10)  ought  to  be  introduced  into  the  table  of 
fees  for  the  Small  Debt  Courts  which  must  necessarily  accompany 
any  increase  of  the  jurisdiction.  While  such  a  charge  would  only 
be  a  reasonable  addition  to  the  expense  thrown  upon  an  unsuccess- 
ful litigant,  it  would  be  a  fiur  measure  of  the  proper  charge 
exigible  by  an  agent  from  his  client  when  not  found  entitled  to 
expenses. 
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NOTES  IN  THE  INNER  HOUSE 

IllMUNITY  OF  THE  CrOWN  FEOM  LocAL  TaXES — PREROaJLTIVE. 

H.  M.  Advocate  and  Barbour  v.  Lang. 

This  case  raised  the  question  whether  the  admitted  exemption  of 
the  Crown  from  the  payment  of  any  impost  to  which  it  is  not  made 
Uable  by  express  mention,  or  by  necessary  implication,  in  an  Act 
of  Parliament,  extends  to  the  burden  of  maintaining  the  foot-pave- 
ment in  front  of  the  barracks  in  Qallowgate  of  Glasgow.  The 
T^Wurator-Fiscal  of  the  Dean  of  Guild  Courts  attempted  to  take 
this  case  out  of  the  general  rule,  founding  on  the  provision  of  the 
Glasgow  Police  Act,  which  provides  for  the  maintenance  of  such 
pavements,  not  by  a  general  assessment,  but  by  imposing  on  pro* 
prietors  the  duty  of  making  and  repairing  the  pavements  adjoin- 
ing their  reflpective  properties.  Instead  of  laying  on  all  proprie* 
tors  an  assessment  for  the  maintenance  of  all  the  fooi-pavements 
of  the  city,  it  creates  an  obligation  ad  factum  praestandum 
against  eaeh ;  and  the  only  remedy  in  case  of  failure  to  imple- 
ment that  obligation,  is  that  the  Dean  of  Guild  may  grant  warrant 
to  the  Procurator-Fiscal  to  get  the  necessary  work  done,  and 
decern  against  the  recusant  proprietor  for  the  ascertained  cost 
This  was  a  suspension  of  such  a  decree,  obtained  against  the 
barrack  master.  The  majority  of  the  First  Division  held  tliat  the 
peculiarities  in  the  nature  of  the  tax  in  this  case  did  not  take  it  out 
of  the  general  rule  established  by  the  previous  decisions.  Lord 
Curriehill  differed  on  two  grounds — (1)  that  this  was  not  a 
money-tax,  but  an  obligation  ad  factum  praestandum,  which  did 
not  fall  under  the  Crown's  immunity  from  payment  of  taxes. 
His  lordship  went  into  an  examination  of  the  origin  of  this  im* 
munity  in  the  law  of  Scotland,  and  came  to  the  conclusion  that  it 
was  introduced  by  usage  sinqe  the  Union,  a  usage  which  had 
never  been  extended  to  such  an  obligation  as  that  in  question* 
It  certainly  appecured  that  the  usage  had  been  the  very  reverse^, 
the  Crown  having,  in  fiict,  made  and  maintained  this  piece  of 
pavement  until  recently.  The  second  ground  on  which  his  lord- 
ship differed  was  that  the  Crown  was  by  necessary  implication 
brought  within  the  scope  of  this  statute,  as  being  named  in  the 
statutory  Valuation  Boll  as  the  owner  of  the  land  and  heritage, 
in  respect  of  which  this  obligation  was  imposed,  and  the  Yaloa* 
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tion  Boll  being  expressly  referred  to  by  the  Police  Act  for  tbo 
same  of  the  obligant.  The  majority  of  the  Court,  in  disregarding 
the  latter  of  these  arguments,  no  doubt  were  aware  that  a  similar 
contention  was  over-ruled  or  disregarded  in  the  case  of  H.  M. 
Adv.  V.  Oarioch  in  1845,  reported  Jan.  22,  1850,  12  D.  447. 

The  origin  of  the  immunity  which  has  given  rise  to  the  present 
question,  is  ascribed  by  Lord  Curriehill  to  a  usage  which  has  pre- 
vailed since  the  Union.  We  cannot  but  refer  to  a  statement 
by  the  same  eminent  judge,  eleven  years  ago  {Advocate  Gen,  v. 
Mag.  of  Inverness,  Jan.  29, 1856,  18  D.  366,  371)  ; — "  Although 
the  privilege  does  now  belong  to  the  prerogative  of  the  Crown  of 
Great  Britain,  it  appears  to  do  so  because  it  belonged  to  the  Crown 
of  England  prior  to  the  Union ;  and  like  the  other  laws  existing 
in  England  at  that  time  regarding  the  levying  of  taxes,  it  became 
part  of  the  prerogative  of  the  Crown  of  the  United  Kingdom." 
We  presume  his  lordship  here  refers  to  the  6th  sec.  of  the  statute 
6  Ann.  c.  26,  for  establishing  a  Court  of  Exchequer  in  Scotland. 
It  is  there  enacted  that  the  Court  of  Exchequer  in  Scotland  shall 
act  and  proceed  in  every  respect  whatever  as  the  Court  of 
Exchequer  in  England  has  used  or  practised  in  like  cases  in  Eng- 
land. That  was  the  raiio  decidendi  in  Adv.  Oen.  v.  Gfarioch, 
supra.  It  may  be  suggested  whether  a  still  larger  principle  of 
general  jurisprudence  does  not  establish  this  immunity,  namely, 
that  where  such  a  union  has  taken  place  as  that  between  Eng- 
land and  Scotland,  there  must  be  one  constitutional  law  common 
to  both  countries,  and  that  will  naturally  be  the  constitutional 
law  of  the  leading  or  dominant  country.  It  is  quite  true  that  an 
opinion  entitled  to  the  highest  respect  was  in  this  case  stated 
from  the  bench,  to  the  effect  that  it  did  not  necessarily  follow 
from  the  Union  that  all  that  belonged  to  the  Crown  in  England 
belongs  to  the  Crown  in  Scotland,  the  Union  having  been  a  union 
of  two  equal  and  independent  states  ;  and  that  there  would  be  as 
much  reason  for  saying  that  all  that  belonged  to  the  Crown  of 
Scotland  before  the  union  should  belong  to  the  Crown  in  England 
now.  With  all  submission,  it  seems  impossible  to  hold  that  such 
a  question  of  constitutional  law  may  be  differently  determined  on 
the  two  sides  of  the  border.  That  position  seems  already  ex- 
cluded by  the  1 8th  article  of  the  Treaty  of  Union,  on  which  the 
whole  fabric  of  Scottish  jurisprudence  rests,*  and  which  provides 

*  The  whole  Article  is  as  foUowB : — **  That  the  laws  concerning  the  regalatioa  of 
Trade  costoms,  and  such  excises  to  which  ScotUuid  is,  hy  virtue  of  this  treaty,  to  be 
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that  "all  laws  which  concern  public  right,  policy,  and  civil 
government  may  be  made  the  same  throughout  the  United 
Kingdom"  (1707  c.  7).  The  principle  has  been  applied  in  all 
questions  as  to  national  character,  which  depend  chiefly  no  doubt 
on  imperial  statutes,  but  in  which  the  principles  of  English  law 
have  been  fully  adopted.  See  Dundas  v.  Dundas,  1839,  2  D. 
31,  in  which  previous  Scotch  decisions  were  overruled  in  defer- 
ence to  the  subsequent  case  of  Doe  v.  Acklarri  in  England.  This 
ia  not  the  place  for  a  full  discussion  of  the  question  whether 
there  is  any  difference  in  the  public  law  of  Scotland  and  of 
England  ;  a  question  which  must,  we  think,  be  answered  in 
the  negative.  We  may  refer  our  readers  to  the  opinions  of  Lord 
Eldon  and  Lord  Bedesdale  in  the  Strath/more  Peerage  Case,  4 
W.  and  S.  Append.  89,  and  in  Macao  v.  Officer  a  of  State,  1  Shaw's 
App.  138. 

The  Law  op  Settlement. 

Beaitie  v.  Adamfiaon. 

The  law  regulating  parochial  settlement  in  Scotland,  has  been 
the  subject  of  a  decision  at  first  sight  somewhat  startling.  A 
pupil  child  in  weak  health  was,  during  her  father's  desertion  of 
his  family,  received  into  the  poorhouse  of  a  parish,  the  father 
having  at  the  time  a  residential  settlement  in  another  parish. 
He  returned  shortly  afterwards,  and  has  since  maintained  the  rest 
of  his  family,  but  has  contributed  nothing  to  the  support  of  his 
invalid  child,  who  still  remains  a  burden  on  the  parish  which  first 
relieved  her.  Meanwhile  her  father  lost  his  residential  settle- 
ment, and  more  than  a  year  after  that  had  happened,  statutory 
notice  was  for  the  first  time  sent  by  the  relieving  parish  to  the 
parish  of  the  last  settlement,  that  the  latter  was  held  liable  for 
the  past  and  future  maintenance  of  the  child.  On  its  refusal  to 
admit  liability,  an  action  was  raised  to  enforce  the  claim ;  and,  in 

lUble,  be  the  fame  in  ScotUnd,  from  and  after  the  union,  as  in  England,  and  that 
lU  other  laws,  in  use  within  the  kingdom  of  Scotland,  do  after  the  Union,  and  not* 
withstanding  thereof,  remain  in  the  same  force  as  before  (except  snch  as  are  con- 
trary to,  or  inconsistent  with,  this  treaty),  but  alterable  by  the  Parliament  of  Great 
Britain ;  with  this  difference  betwixt  the  laws  concerning  public  right,  policy  and 
ciril  goTemment,  and  those  which  concern  private  right— That  the  laws  which  con* 
eern  public  right,  policy,  and  civil  government,  may  be  made  the  same  throughout 
the  whole  United  Kingdom,  but  that  no  alteration  be  made  in  laws  which  concern 
private  right  except  for  evident  atility  of  the  subjects  within  Scotland*" 
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tbe  course  of  the  proof  led  in  the  Sheriff  Court,  the  defender 
made  an  admission  to  the  effect  that  the  child,  in  respect  of  its 
health,  had  all  along  been  "a  proper  object  of  parochial  relie£'' 
Tbe  Second  Division  of  the  Court,  reversing  the  decisions  of  both 
the  Sheri&y  and  also  of  the  Lord  Ordinary,  held  the  defender  liable 
to  support  the  child  since  the  date  of  the  notice.     The  grounds  of 
the  decision  mainly  rested  on  the  above  admission.     Tbe  judges 
thought  that  its  terms  plainly  imported  that,  at  the  date  of  her 
first  receiving  relief,  the  child  was  a  pauper  in  her  own  right. 
At  that  date,  her  settlement  acquired  through  her  father,  but 
possessed  by  her  in  her  own  right,  was  in  the  parish  of  her 
father's  settlement,  and  having  once  become  a  pauper,  she  could 
not  lose  this  settlement  unless  and  until  she  became  rehabilitated. 
This  is,  we  believe,  the  first  time  that  there  has  been  a  decision 
of  the  Supreme  Court  to  the  effect  that  an  unemancipated  pupil 
child,  whose  father  is  alive  and  able-bodied,  can  retain  a  separate 
and  independent  settlement  from  that  of  the  head  of  the  family. 
Assuming  the  interpretation  of  the  defender's  admission  to  be 
correct,  and  the  law  as  applicable  thereto  to  be.  sound,  it  is  cer- 
tainly unfortunate  that  so  important  an  opinion  should  have  been 
enunciated  in  a  case  where  the  decision  rested  on  such  narrow 
grounds ;  and  that,  though  three  consecutive  judgments  were  re* 
versed,  it  was  held  only  by  a  majority  of  the  Court     It  is  quite 
plain  that  the  meaning  attached  by  the  Court  to  the  admission  was 
not  that  intended  to  be  conveyed,  or  which,  in  point  of  fact^  was 
conveyed  either  to  the  parties  themselves,  or  to  any  of  the  inferior 
judges.     The  defender  maintained  it  meant  no  more  than  that — 
putting  out  of  sight  the  fiict  that  the  child  had  an  able-bodied 
father — ^she  was  a  fit  object  for  relief.     Indeed,  if  we  read  tbe 
admission  in  connection  with  the  pleas,  which  are  to  a  great  BXr 
tent  rested  on  the  fiaict  that  the  father  being   able-bodied,  his 
children  could  not  be  entitled  to  relief,  it  is  impossible  to  suppose 
that  the  party  intended  to  admit  more,  unless  we  assume  that  he 
wished  deliberately  to  stultify  himselC     If  this  be  so,  that  con- 
struction, which  was  most  in  accordance  with  the  contentions  of 
parties — assuming,  of  course,  the  construction  to  be  a  reasonable 
one-^-ought  surely  to  have  been  given  effect  to.     However  that 
maybe,  and  whether  the  Court,  in  construing  the  admission,  paid 
too  much  r^ard  to  the  mere  words  and  grammatical  construction, 
and  too  little  to  the  intention  with  which  it  was  framed,  and  to 
the  accompanying^  circumstances,  or  whether  tbe  admission  was  so 
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broad  as  to  leave  them  no  alternative,  in  their  view  of  the  law 
applicable,  we  cannot  but  regret  that  the  decision  proceeded,  not 
on  the  merits  of  the  case,  but  on  the  conduct  of  those  who 
managed  it — a  result  always  to  be  deplored,  but  more  especially 
in  a  case  of  such  delicacy  and  importance. 

As  to  the  abstract  principle  of  law  as  here  laid  down,  we  have 
jost  one  word  to  say.  It  appears  to  be  a  departure  from,  or  at 
least  an  exception  to«  the  doctrine  which  was  so  broadly  laid  down 
by  the  House  of  Lords  in  the  case  of  Adamaon  v.  Barbour,  1853, 
1  Macq.  376,  that  the  settlement  of  pupil  children  is  inseparable 
from  the  then  exitrting  settlement  of  their  father,  however  ac- 
quired, and  wherever  situated.  According  to  this  view,  the  right 
to  receive  relief  operates  practically  as  foris&miliation.  The 
burden  of  supporting  one  of  the  family  is  separated,  and  laid  on 
other  shoidders  than  those  bound  to  support  the  rest.  The  pupil 
is  apparently  no  longer  the  child  of  her  father.  We  express  no 
opinion  as  to  the  soundness  of  the  decision.  Very  good  law  may 
often  lead  to  very  curious  results  which  were  never  contem- 
plated, but  we  think  we  have  materials  to  justify  the  expression 
which,  at  the  commencement  of  this  notice,  we  applied  to  the  de- 
cision. Curiously  enough,  in  the  case  of  Hay  v.  Pateraon,  Jan. 
29,  1837,  19  D.  332,  we  find  practically  the  same  circumstances. 
which  have  here  occurred  alluded  to  as  possible.  In  that  case 
the  Coart,  following  out  the  principle  on  which  Adamaon  v. 
Barbour  proceeded,  held  that  the  burden  of  supporting  a  lunatic 
pauper  pupil  whose  father  was  alive,  but  had  no  settlement  ex- 
cept that  of  his  birth,  fell,  not  on  the  parish  of  the  pupil's  birth, 
but  on  that  of  the  father's.  The  Lord  President  said — *'  Whether 
at  any  after  period,  by  the  father's  acquiring  a  residential  settle- 
ment, or  by  the  lunatic  attaining  majority  or  otherwise,  any 
change  may  be  introduced  into  the  position  of  parties,  I  do  not 
speculate  upon  it*'  The  point,  therefore,  was  not  so  very  clear 
in  1857  as  it  has  become  in  1866. 
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A  Treatise  on  the  Law  of  Scotland,  relative  to  Parent  and 
GhUd,  and  Guardian  and  Ward,  by  Patrick  Fraser, 
Advocate.  Second  edition  by  Hugh  Cowan,  Advocate. 
T.  &  T.  Clark,  Edinburgh  ;  Stevens  &  Son,  London ;  J. 
Smith  &  Son,  Glasgow. 

This  work  requires  no  introduction  to  the  public.  It  Ls  an  ex- 
pansion of  one  branch  of  Mr  Fraser's  great  work  on  Personal  and 
Domestic  Relations,  which  has  been  out  of  print  for  the  last 
dozen  of  j'^eara  It  does  not  often  happen  to  any  one  to  write  a 
book  which  at  once  takes  its  place  as  an  institutional  work,  still 
less  is  this  to  be  expected  from  a  man  who  has  just  been  called  to 
the  Bar,  which  was  Mr  Fraser's  position  when  he  first  gave  his 
work  to  the  publia  It  was  high  time  that  a  new  edition  should  be 
published,  and  we  are  glad  to  see  that,  though,  as  might  be  ex- 
pected, he  delegates  part  of  the  labour  of  editing  to  friends,  his 
own  hand  is  visible  throughout  in  the  alterations  made.  There 
is  the  old  unwearied  industry  in  collecting  from  all  quarters,  and 
bringing  into  one  focus,  every  ray  of  light  which  can  help  to 
illumine  the  darkness  of  obscure  branches  of  the  law — and  the 
same  strong  handling  and  bold  criticism  of  modem  authorities. 

During  the  twenty  years  that  have  elapsed  since  the  first  edition, 
many  of  our  most  important  consistorial  decisions  have  been  pro- 
nounced, and  in  almost  the  whole  of  them  Mr  Fraser  has  been 
counsel  on  one  side  or  other.  Hence  the  book  has  a  peculiar 
value  and  interest,  because  the  author  so  often  treats  of 
matters  "  quorum  pars  magna  fuit."  Among  the  recent 
cases  commented  on  is  that  of  Fenton  and  Livingstone,  in 
which  the  First  Division  judges,  or  some  of  them,  seem 
to  have  thought  that  they  could  acknowledge  the  legitimacy 
of  the  issue  of  an  incestuous  marriage,  without  recognizing 
the  validity  of  the  marriage  itself.  "  It  would  certainly," 
says  Mr  Fraser,  "  be  a  curious  law  which  would  hang  the  parents, 
if  they  came  to  Scotland,  for  incest,  and,  at  the  same  time,  recog- 
nize the  legitimacy  of  the  issue  of  these  very  persons."  The  view 
of  the  House  of  Lords  was  that,  if  the  law  of  Scotland  must  re- 
fuse to  acknowledge  the  validity  of  the  marriage  on  the  ground 
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of  its  being  abhorrent  to  public  policy,  vile  and  abominable,  and 
contrary  to  the  Word  of  Qod,  it  must,  in  like  manner,  refuse  all 
recognition  of  the  immediate  incidents  of  such  a  connection. 

Every  judgment  within  the  last  twenty  years  that  touches  on 
the  subject  embraced  in  this  volume,  will  be  found  discussed  with 
that  absolute  freedom  which  does  not  insist  upon  implicit  acceptance 
of  the  views  of  the  writer,  but  sets  the  reader  a  thinking  for 
himself.  Had  the  results  of  recent  decisions  merely  been  stated 
with  all  the  conciseness  and  brevity  possible,  trouble  might 
have  been  saved  to  the  reader;  but  he  would  not  have  risen 
from  the  perusal  of  each  chapter  as  he  must  now  do — a  better 
informed,  and  a  more  thinking  lawyer.  It  is  a  great  boon  to  the 
public  to  get  such  a  work  so  edited.  Besides  the  noting  and  dis- 
cussing of  all  the  recent  decisions,  the  changes  introduced  by  the 
Pupils  Protection  Act,  and  the  recent  Lunacy  Legislation,  are 
both  gone  into  at  length.  But  there  is  no  standing  still  in  law. 
We  have  already  a  new  Lunacy  Act,  but  one  that  does  little  more 
(besides  the  special  protection  it  gives  to  medical  men)  than  con- 
tinue and  consolidate  some  of  the  previous  statutes,  and  Mr  Fraser's 
work,  in  which  he  gives  his  opinion  against  the  liability  of  sons- 
in-law  for  the  support  of  their  fathers-in-law,  was  hardly  published 
when  the  contrary  was  laid  down  by  an  unanimous  judgment  of 
the  Second  Division  in  Reid  v.  Moi/r ;  but,  as  this  decision  has 
been  carried  to  appeal,  we.  should  not  wonder  if  Mr  Fiuser's  text 
continued  to  stand  good.  He  quotes  the  case  of  Macdonald, 
and  proceeds : — 

'Lord  Mackenzie  observed : — "As  to  finding  the  daughters  liable  because 
they  have  husbands — ^viewing  the  husbands  as  a  kind  of  estate — ^it  is  a 
thing  I  do  not  like  to  set  the  example  of;''  and  to  a  similar  effect  the  other 
jadgcs.  There  is  thus  no  authoritative  decision  fixing  the  point.  But  the 
cbUer  dicta  of  the  Supreme  Court  in  the  most  recent  case  are  decidedly 
against  the  claim.  To  this  it  may  be  added,  that,  in  a  case  which  came  be- 
fore Lord  Ormidale  when  he  was  Sheriff  of  Renfrew,  he  was  of  opinion  that 
fiosoch  liability  existed,  and  rejected  the  claim.  The  principle  upon  which 
it  18  thought  that  a  son-in-law  is  not  liable  is,  that  while  a  husband  is  liable 
for  the  debts  of  his  wife  arising  ex  contractu  before  the  marriage,  and  also 
for  tho9e  which  she  contracts  as  prasposita  in  household  affairs  after  mar- 
riage, he  18  not  liable  for  any  claim  arising  ex  jure  naturae.  The  claim  of 
%  mother  or  father  against  a  child  is  of  this  latter  class ;  and  it  is  thought 
that,  unless  the  parent  has  before  the  marriage  become  dependent  on,  or  is 
mpported  by  the  daughter,  no  claim  in  law  exists  against  the  husband  on 
•ocottot  of  the  supervening  poverty  of  the  parent* 

Apart  from  the  additional  authority  and  great  value  of  the 
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work  in  its  new  fonn,  embodying  the  experience  of  a  Kfe  of  the 
greatest  professional  activity,  this  book  is  really  remarkably  in* 
teresting  for  a  law-book,  containing,  as  it  does,  so  much  cruelty 
and  adultery.  There  are  plots  for  fifty  operas,  and  a  hundred 
and  fifty  novela 

The  picture  of  Scotch  manners  is  truly  appalling.  Just  take 
the  cases  of  Margaret,  Dowager  Queen  of  James  the  Fourth,  who« 
after  his  death,  married  the  Earl  of  Angus,  whidi  marriage  was 
declared  illegal  on  account  of  the  Earls  pre-contract  with  another 
lady ;  or  the  case  of  the  Earl  of  Rothes,  who,  after  thirteen  years 
of  married  life,  had  his  marriage  set  aside  aa  within  what  the 
Romish  Church  called  forbidden  degrees,  and  without  papal  dis* 
pensation.  But,  in  both  cases,  the  legitimacy  of  the  issue  was 
sustained.  Perhaps  the  case  of  Rutherford  of  Edgerton  may  be 
more  picturesque,  where  Catherine  Rutherford,  in  accordance  with 
the  feudal  rule,  forfeited  her  inheritance*  by  "away  ganging 
with  James  the  Stuart  of  Traquair,  committing  her  person  to  hira 
in  fornication,  they  being  within  the  forbidden  degrees.**  There- 
after they  obtained  a  dispensation  and  married,  and  their  issue 
ultimately  recovered  the  inheritance,  which  had  passed  to  Cathe- 
rine's sister,  who,  though  thrice  manied,  had  no  issue. 


A  Manual  of  Conveyancing,  in  the  Form  of  Examinations,  em^ 
bradjig  both  Personal  and  Heritable  Rights,  By  the  late 
John  Hendry,  W.S.  Second  Edition.  Revised  by  Johk 
T.  Mowbray,  W.S.  For  the  Use  of  Students.  Edinburgh : 
Bell  &  Bradfute. 

Mr  Hendry's  Manual  has  acquired  a  certain  reputation  as  a  book 
for  students,  and  even  as  a  book  of  reference  in  ordinary  matters 
of  business  when  a  higher  authority  is  not  at  hand.  But  it  is 
not,  and  it  does  not  pretend  to  be,  more  than  a  rifaciw^nto  of 
the  lectures  delivered  by  the  late  Professor  Montgomerie  Bell  in 
the  early  years  of  his  occupancy  of  the  Conveyancing  Chair. 
Any  work  by  a  diligent  student  founded  on  Mr  Bell's  lectures— 
which  we  observe  are  to  be  communicated  to  the  world  within  a 
few  days  in  a  fuller  and  more  authentic  form — could  not  fail  to 
have  some  value ;  and,  accordingly,  Mr  Hendry's  work  is  at  least 

*  "  The  infliction,  I  Buapect,"  says  Mr  Riddell,  in  his  *  Peerage  and  Consistorial 
Law/  **  was  more  owing  to  its  being  identified  with  the  feudal  privileges  and  profits 
of  the  superior,  who  was  entitled  to  present  a  husband  to  his  ward,  under  a  lucra- 
tive penalty  if  she  refused,  than  to  any  high  reverence  for  female  virtue." 
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eniiiled  to  the  praise  of  being  a  good  student's  manual.  We  are 
Bomewhat  surprised,  however,  that  the  present  editor  should  have 
bestowed  so  much  labour  in  adding  notes,  supplementing,  and,  in 
iiuiumerable  instances,  correcting  the  text,  which  he  has  pre- 
served intact  with  the  most  religious  care.  Mr  Mowbray  is  well 
able  to  edit  or  to  write  a  book  of  far  higher  pretensions.  We 
can  only  say  that  his  labours  have  greatly  increased  the  value  of 
the  Manual  It  was  at  first  the  work  of  a  diligent  student — ^it 
is  now  enriched  by  the  commentaries  of  a  shrewd  and  experi* 
eoced  man  of  business. 


Outer  House, — Change  of  the  Hour  of  Meetvng, — ^The  mem- 
bers of  the  College  of  Justice  have,  with  something  approach- 
ing to  unanimity,  divested  themselves  <rf  the  ancient  super- 
stition in  favour  of  early  rising,  which  caused  them  so  long 
to  begin  work  at  nine  o'clock,  an  hour  earlier  than  any  other 
class  of  professional  men.  An  Act  of  Sederunt  has  been  passed 
giving  effect  to  the  representations  of  the  three  principal  legal 
bodies,  and  enacting  that  the  Outer  House  Rolls  shall  in  future 
be  called  at  ten  o'clock.  This  cannot  but  be  regarded  as  a  salu- 
tary change  in  almost  all  respects.  No  longer  must  the  toilsome 
jurisconsult  labour  up  the  Mound,  cursing  the  Lord  Ordinary  and 
his  own  hard  fiaite — 

Sive  Aqnilo  radit  terras,  sen  broms  niyalem 
Interiors  diem  gyro  trahit,  ire  neccise  est. 

We  doubt  not  that  the  new  hour  will  soon  be  equally  accept- 
able to  all,  even  to  that  small  minority  in  the  Faculty  of  Advo- 
cates to  whom  old  habit,  and  perhaps  some  constitutional 
peculiarity,  had  made  the  nine  o'clock  meeting  dear.  It  would 
be  unfair  not  to  acknowledge  the  frank  generosity  with  which 
even  senior  members  of  the  bar  in  large  practice  concurred  in  the 
movement  for  a  change  of  the  hour  of  meeting.  They  alone  are 
likely  to  suffer  in  convenience  and  in  income  by  having  one  of  the 
houTB  of  the  Outer  House  removed  from  the  morning  to  the 
aflemoon,  when  the  Inner  House  is  also  sitting ;  and  yet  they,  for 
the  most  part,  gracefully  concurred  in  the  evident  desire  of  the 
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majority.  The  open  opposition  which  sprang  np  at  the  last 
moment  must  be  attributed  to  the  other  motives  we  have  indi- 
cated, together  with  a  morbid  fear,  in  some  cases,  of  losing  the 
Saturday  half-holiday. 

The  Lord  Advocate* 8  Law  Reforms, — We  belong  to  no  political 
party  and  have  no  political  bias,  so  that  the  expression  of  our  desire 
that  Lord  Advocate  Fatten  may  soon  be  blessed  with  a  seat  in 
Parliament  can  only  be  ascribed  to  respect  for  his  professional  cha* 
racter,  and  our  interest  in  the  cause  of  law  reform,  which  he  has 
shown  himself  zealous  to  promote.  We  congratulate  him  on  hav- 
ing undertaken  to  lay  before  Parliament  the  seven  bills,  the  subjects 
of  which  have  been  semi-officially  announced.  Many  of  them 
relate  to  matters  which  have  frequently  engaged  our  attention,  but 
BO  little  is  known  of  their  details,  indeed  we  believe  so  little  is  ab- 
solutely fixed,  and  so  little  progress  has  as  yet  been  made  in  the 
actual  preparation  of  them,  that  minute  criticism  would  be  pre- 
mature, and  even  detailed  statements  as  to  their  contents,  de- 
rived from  information  apparently  well-founded,  might  eventually 
turn  out  to  be  misleading. 

The  Lord  Advocate  promises  a  revised  edition  of  the  Writs 
Begistration  Bill  of  last  session^  The  work  of  the  Select  Com- 
mittee of  last  summer  enables  him  to  bring  this  measure  forward 
with  a  fuller  knowledge  of  the  whole  subject  than  his  predecessor 
ever  enjoyed. 

The  bill  to  carry  out  the  recommendations  of  the  Royal  Com- 
mission on  the  law  of  landlord's  hypothec,  with  which,  we  under- 
stood, the  late  Solicitor- General  had  undertaken  to  deal  last  ses- 
sion, should  be  easily  drawn  and  easily  passed.  The  recom- 
mendations of  the  Commissioners  were,  it  will  be  remembered, 
that  all  bona  fide  sales  of  grain  delivered  and  paid  for,  should  be 
protected  from  the  hypothec  ;  that  the  landlord  should  be  en- 
titled to  sequestrate  only  within  three  months  after  each  half- 
yearly  portion  of  rent  becomes  due ;  and  that  all  sequestrations 
for  rent  should  be  registered.  They  also  advised  certain  declara- 
tory enactments  as  to  stock  taken  in  to  graze,  and  imported 
manure,  &;c.  These  reforms  are  certainly  moderate,  and  the  Lord 
Advocate,  we  hope,  will  have  no  difficulty  in  getting  the  bill 
passed. 

The  third  bill  is  one  to  consolidate  and  amend  the  law  as  to 
nuisances  and  the  prevention  of  contagious  diseases. 

The  fourth  is  to  deal  with  one  of  the  most  crying  grievances 


THE  MONTH.  27 

in  the  adminiBtration  of  justice  in  Scotland,  the  exorbitant  ex- 
pense and  delay  of  actions  of  accounting.  When  the  proper  time 
oomcs,  we  shall  probably  have  a  good  deal  to  say  as  to  the  enor- 
mities of  remits  to  accountants.  At  present  we  need  only  state, 
that  the  Lord  Advocate  intends  to  provide  for  the  appointment 
of  one  or  more  official  accountants,  to  whom  the  investigation  of 
disputed  accounts  will  be  committed.  No  change  is  contemplated 
in  the  forms  of  pleading  in  such  actions 

By  far  the  most  important  changes  to  be  proposed,  and  those 
vhich  will  excite  the  liveliest  controversy,  relate  to  Sheriff  Court 
procedure  and  the  mode  of  appeal  from  the  judgments  of  Sheriffs. 
Here  the  Lord  Advocate  has  fallen  into  the  hands  of  the  shop- 
keepers ;  but  it  is  only  fair  to  say  that  he  moans  to  give  them 
their  extended  small  debt  jurisdiction  only  within  limii^  and  un- 
der conditions,  which  may  prevent  some  of  the  abuses  and  diffi- 
cnlties  which  would  inevitably  follow  its  unqualified  extension  to 
L.50.  The  new  provision  is  to  apply  only  to  trade  debts,  or,  as 
they  are  sometimes  called,  "  book  debts."  These  will  be  defined 
to  mean  all  debts  falling  within  the  triennial  prescription.  We 
understand  that  cases  up  to  L50  are  to  be  brought  into  Court  by 
an  ordinary  small  debt  summons  or  plaint ;  that  any  defence  must 
he  stated  at  first  calling  ;  that  proof  will  be  led,  if  necessary,  at 
an  adjourned  diet  then  fixed,  and  that  the  Sheriff  will  be  required 
to  pronounce  thereupon  articulate  findings  in  law,  which  shall  be 
the  only  record  in  the  cause,  except  in  the  case  aftermentioned. 
In  short,  the  Sheriff's  judgment  is  to  be  equivalent  to  a  "  case 
stated,"  such  as  we  have  often  advocated  in  these  pages.  The 
Sheriff-Substitute's  findings  in  fact  are  to  be  final,  but  an  appeal 
to  the  Sheriff-Depute  and  the  Court  of  Session  is  to  be  compe- 
tent (1)  upon  his  findings  in  law,  and  (2)  upon  the  findings  in 
fiiet,  so  far  as  they  depend  upon  or  are  mixed  up  with  his  view 
of  the  law.  It  is  proposed  to  introduce  a  somewhat  novel  re- 
medy in  the  latter  case.  The  Sheriff  or  the  Court  of  Session, 
having  no  record  of  the  evidence,  cannot  find  differently,  cannot 
alter  or  reverse  the  Sheriff-Substitute's  judgment ;  but  they  are 
empowered  to  remit  for  a  new  trial.  We  venture  to  think  that 
this  will  be  altogether  nugatory,  unless  the  new  trial  be  before  a 
different  judge,  and  this  we  think  should  be  imperative,  and 
not  optional  to  the  Court  of  appeal  The  principal  Sheriff 
should  always  be  judge  and  jury  in  the  second  trial.  The 
idea  is  evidently  borrowed  from  the  system  of  jury  trial ;   but 
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when  a  verdict  has  been  oyeitnmed  the  issme  is  always  re-tried 
before  a  fresh  jury.  Unless  this  analogy  be  fully  carried  out  in 
the  Lord  Advocate's  new  scheme,  we  can  expect  nothing  but 
failure.  It  is  provided  that  the  appeal  which  may  be  so  taken 
shall  be  in  a  short  form,  and  shall  be  eiiher  to  a  Lord  Ordinary, 
whose  judgment  shall  be  final,  or  to  one  of  the  Divisions  The 
cumbrous  advocation  is  to  be  entirely  abolished,  but  the  method 
of  review  by  suspension  is  left  untouched. » 

It  is  to  be  made  competent  in  the  new  procedure,  in  cases 
under  £50,  for  either  party  who  desires  a  review  upon  the  &cts 
to  have  the  whole  evidence  taken  down  at  his  own  expense  by  a 
sworn  shorthand  writer ;  and  we  presume  this  provision  will  be 
made  applicable  to  cases  in  the  (ordinary  Court,  and  not  merely 
to  cases  where  the  debt  sued  for  is  less  than  Ll50. 

Besides  the  five  measures  whidi  we  have  enumerated,  the 
Lord  Advocate  proposes,  by  another  bill,  to  deprive  Presbyteries 
of  their  jurisdiction  in  respect  to  the  building  and  repair  of 
churches  and  manses,  and  the  designation  of  glebes,  and  to  trans- 
fer it  to  the  Sheriff-Depute.  Prima,  facie^  no  one  can  object  to 
the  substitution  of  one  presumably  trained  and  impartial  judge 
for  a  multitudinous  Court  of  presumably  biassed  and  utterly  un- 
judicial judgea 

In  the  interest  of  jurymen  and  witnesses,  it  is  proposed, 
by  a  seventh  bill,  to  provide  that  all  persons  who  shall  be 
remitted  for  trial  to  the  Court  of  Justiciary,  and  who  shall  be 
likely  to  plead  guilty,  shall  be  brought  up  to  a  *'  pleading  diet" 
of  the  High  Court  at  Edinburgh.  Why  not  let  such  prisoners 
be  called  up  to  plead  before  the  Sheriff?  This  might  injure  the 
symmetry  of  our  judicial  institutions ;  but  the  transmission  of 
prisoners  is  expensive.  The  measure,  as  it  stands,  almost  looks 
like  a  step  towards  the  abolition  of  Circuit  Courts ;  for  it  may 
be  discovered  by  a  law  reformer  of  the  next  decade  that,  when 
prisoners  are  once  brought  to  Edinburgh,  it  is  nearly  or  quite  as 
cheap,  and  a  great  deal  more  convenient  and  pleasant  for  judgea 
and  counsel  to  try  them  there.  And  most  prisoners  will  pro- 
bably choose  to  vary  the  monotony  of  life  in  jail  by  a  trip  to 
Edinburgh,  whether  or  not  they  really  mean  to  plead  guilty 
when  there. 

Upon  the  whole,  the  Lord  Advocate  has  promised  a  very  ex- 
cellent sheaf  of  bills ;  for,  though  there  are  many  other  things 
which  we  wish  to  see  done — such  as  the  restitution  of  those  im« 


TSEMomnsL  29 

{xnrtant  clauses  of  the  Summary  Procedure  Bill  of  which  tho 
Duke  of  Bucdeuch  robbed  the  country — ^yet  law  reforms  are  not 
•o  easily  achieved  that  we  should  hesitate  to  take  any  good  thing 
that  is  offered. 

Praeiice  in  granting  Augmentations  of  Stipend. — The  case  of 
the  Mvniater  of  Kithimie  v.  The  Heritors^  decided  last  Teind 
Court  day,  may  be  of  some  importance  in  ruling  the  future  prac- 
tice ia  regard  to  augmentations  where  the  existence  of  free 
teind  is  disputed.  In  this  case  it  had  long  been  assumed  that  the 
ieinds  were  exhausted,  and  the  present  process  of  augmentation 
was  brought  after  the  lapse  of  fifty  years,  on  the  discovery  of  an 
aliped  flaw  in  a  valuation.  The  Court  in  the  circumstances 
Slated  the  process  to  allow  the  minister  to  bring  a  declarator.  It 
was  contended  for  the  minister  that  the  proper  course,  in  accord- 
ance with  the  recent  practice  of  the  Courts  was  to  grant  the  aug- 
mentation, leaving  it  to  be  ascertained  ia  the  process  of  locality 
whether  there  was  or  was  not  free  teind.  But  the  Court  refused 
to  do  so,  because  if  such  a  course  were  adopted  the  heritors 
founding  on  valuations  might  be  obliged  to  pay  the  augmented 
stipend,  perhaps  for  thirty  years,  upon  an  inteiim  scheme  of 
locality,  to  which  they  had  no  opportunity  of  objecting ;  and  if 
eventually  it  should  be  foimd,  on  the  final  scheme  being  prepared 
and  objected  to,  that  there  was  no  free  teind,  they  might  have  no 
redress  against  the  minister.  This  decision  seems  to  lay  down  a 
very  important  principle  for  guidance  in  future  cases,  and  one 
which  has  perhaps  been  somewhat  lost  sight  of  in  late  years.  The 
Court  has  hitherto  granted  **  fishing  augmentations"  on  very  little 
primd  facie  evidence  of  free  teind*  Minister  of  Bathgate  v.  Heri* 
tore,  Dec.  9,  1868,  2  Macph.  224.  Nay,  in  the  Minister  ofMor-^ 
vemy.  Heritors,  Nov.  22, 1865,38  ScJur.  49,  the  Court  "granted 
an  augmentation,  leaving  the  minister  to  establish  in  the  locality 
the  existence  of  unexhausted  teinds."  The  Lord  President  ob-> 
served  that  "  the  former  practice  had  been  to  grant  an  augmenta^ 
tion  without  considering  whether  or  not  the  minister  had  made 
mit  a  primd  facie  case  of  free  teinds,  that  that  was  the  most 
expedient  course,  and  that  the  Court  would  not  in  future  enter- 
tain that  questioa"  There  has  certainly  been  a  very  remarkable 
and  inconvenient  fluctuation  of  opinion  on  this  matter  of  late  years. 
It  seems/ however,  to  indicate  a  tendency  to  a  change  for  the  better, 
that  the  Court  has  refused  to  grant  an  augmentation  where  the 
olgectiaa  sfaited  to  the  deerea  of  valuation  was  admittedly  aa 
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strong,  or  nearly  as  strong,  as  that  sustained  in  the  recent  caae 
of  the  Minister  of  Dunbamey  v.  Heritors  {Kirkwood  v.  ChuTit), 
Nov.  7,  1865,  4  Macph.  4.  Are  we  now  to  see  in  operation  the 
principle  contended  for  by  Loi'd  Benholme,  "  that  in  regard  to  old 
valuations  which  have  stood  the  test  of  two  centuries,  fair  play 
ought  to  be  given  to  them  ;  and  that  what  they  set  forth  ought 
to  be  held  pro  veritate,  unless  they  are  impeached  by  reduction  1* 
Minifster  of  Banchory  Devenick  v.  Heritors,  Feb.  3,  1865,  3  M. 
482,  492.  Or  are  we  to  expect  an  Act  of  Sederunt,  such  as  that 
recommended  by  the  Lord  Justice-Clerk,  and  it  is  said  strongly 
urged  upon  the  Court  by  Lord  Barcaple,  cheapening  and  simpli- 
fying the  procedure  in  such  questions,  and  enabling  a  minister  to 
get  the  existence  of  free  teind  inquired  into  in  the  process  of  aug- 
mentation ? 

The  Teind  Court — It  was  noticeable  that  during  the  greater 
part  of  the  sitting  of  the  Teind  Court  in  which  this  decision  was 
pronounced,  the  place  of  Lord  Barcaple  was  vacant.  It  is  not 
wonderful  that  he  should  consider  it  more  important  to  get 
through  his  ordinary  business  than  to  form  a  part  of  the  page- 
antry of  the  Court  of  Teinds.  The  amount  of  ordinary  business 
at  his  lordship*s  bar  is  very  great ;  the  number  of  debates  wait- 
ing for  hearing  being  so  large  that,  it  is  said,  his  lordship  will 
probably  fix:  no  more  proofs  to  be  taken  before  himself  during  the 
present  session.  Moreover,  under  the  existing  Outer  House  ar- 
rangements. Lord  Barcaple's  working  week  is  very  much  broken 
up.  Tuesday  is  the  only  entire  day  which  he  always  has  for  tho 
ordinary  roU.  Every  other  Wednesday  he  attends  the  Teind 
Court.  Thursday  is  his  blank  day.  Friday  is  entirely  occupied 
with  Teind  business.  Saturday  is  only  a  half  day.  Thus,  as- 
suming that  each  Teind  Court  occupies  only  one  hour  (which  is 
under  the  average),  his  lordship  is  allowed  only  twenty-five  hours 
in  each  fortnight  for  ordinary  motions  and  debates,  without  de- 
ducting the  time  occupied  by  jury  trials  and  proofs.  Whether 
any  larger  reform  of  Outer  House  arrangements  may  be  practic- 
able we  do  not  now  say.  But  the  absurdity  of  keeping  eight  or 
nine  judges  sitting  every  alternate  Wednesday  to  determine 
whether  two  or  three  ministers  shall  have  twenty  pounds  of  ad- 
ditional income,  should  surely  be  put  an  end  to.  It  not  only  in- 
terrupts the  business  of  the  Lord  Ordinary  on  Teinds,  but  that  of 
the  Inner  house.  It  is  quite  unnecessary  that  this  should  be  so. 
The  Teind  Court  consists  of  the  judges  of  the  two  Divisions  and 
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the  Lord  Ordinaiy  for  Teinds,  and  five  judges  constitute  a  quo- 
rum (2  and  3  Vict  a  36,  §  8).  There  is  therefore  no  reason, 
except  perhaps  the  reason  of  ostentation,  why  both  Divisions 
slioold  be  stopped  for  the  generally  paltry  business  of  this  Court. 
Four  judges  of  one  division,  and  one  taken  from  the  other,  will 
make  up  a  Teind  Court,  which  might  be  presided  over  by  the 
two  chiefs  alternately,  leaving  the  other  Division  to  go  on  with 
three  judges,  and  letting  the  Lord  Ordinary  on  Teinds  attend  to 
his  proper  business  for  the  day.  There  can  be  no  doubt  that 
some  such  arrangement  was  in  the  view  of  the  Legislature  in 
passing  the  measure  referred  to.  Of  course  a  larger  Cqurt  might 
still  be  formed  to  hear  any  cause  of  importance.  We  have  thus 
suggested  how  the  Court  may  expedite  business  and  economize 
judicial  power,  without  any  external  interference.  The  judges 
have  of  late  years  shown  themselves  laudably  anxious  to  carry 
out  such  reforms,  and  we  trust  that  it  will  be  in  this  case  unne- 
cessary for  impatient  suitors  to  refer  the  matter  to  the  reforming 
ardour  of  the  Lord  Advocate.  When  Parliament  deals  with  the 
Teind  Court,  there  must  be  far  more  radical  alterations  than  this. 
The  Itegistraiion  Appeal  Court, — ^This  Court  has  concluded 
its  annual  sitting  since  our  last  issue,  and  the  rapid  and  satisfac- 
tory manner  in  which  its  work  was  done,  is,  apart  from  other 
considerations,  a  sufficient  justification  of  its  institution.  The 
points  of  registration  law  decided  have  not  been  numerous,  for, 
as  commonly  happens,  each  year  produces  a  crop  of  questions,  in 
the  different  counties  where  political  warfare  exists,  all  turning 
very  much  on  the  same,  or  similar  legal  principles.  This  year  the 
largest  class  of  cases  related  to  ''  value,"  and  the  questions  were, 
generally,  what  deductions  should  be  made  in  estimating  the 
value  of  the  property  in  respect  of  which  a  party  seeks  enrol- 
ment The  general  principle  deducible  from  the  terms  of  the 
Beform  Act  unquestionably  is,  as  Lord  Ormidale  well  expressed 
it,  "  that  we  are  not  to  be  too  curious  as  to  titles — that  the  sub- 
stantial right  and  interest  is  to  be  looked  to."  Hence  it  was  held 
(Henderaon  v.  Maxton,  Nov.  1866)  that  a  widow's  terce  must  be 
deducted  from  the  value  of  the  subjects  on  which  her  husband's 
heir  is  enrolled,  although  she  is  neither  served  jnor  kenned.  In  a 
question  with  the  heir,  who  is,  in  fact,  where  kenning  has  not 
taken  place,  a  joint  pro  indiviao  proprietor  along  with  her,  the 
widow  "  has  as  complete  a  right  to  her  terce  as  he  has  to  the 
lands."     The  notorious  fact  that  the  formality  of  serving,  and 
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still  more  that  of  kenning  to  the  terce,  have  almost  become  obso- 
lete in  practice,  made  it  difficult  to  arrive  at  any  other  result, 
even  under  the  guidance  of  so  deservedly  high  an  authority  as 
Sheriff  Fraser.  It  would  have  been  virtually  to  affirm  the  general 
proposition  that  terce  should  never  be  deducted  at  all.  This  decision 
is  in  conformity  with  the  old  registration  law  {Cay,  215).  The  case 
of  subjects  subfeued  in  lots,  without  any  allocation  of  the  cumulo 
feu-duty  recognized  by  the  superior,  affords  another  illustration  of 
the  general  principle  referred  to.  Tlie  feu-duty  which  the  sub-vassal 
actually  pays  "  as  a  condition  of  his  right"  (in  the  words  of  the 
Reform  Act),  and  not  the  cumvlo  feu-duty  for  which  his  portion 
of  the  ground  is  contingently  liable  to  the  over-superior,  is  to  be 
deducted  from  the  value  of  his  property.  {Shav)  Stervart  v. 
Hector,  Dea  1,  1866;  Stewart  v.  Mauafarlan,  and  other  cases.) 
This  sets  at  rest  a  question  fiercely  contested,  and  perhaps  never 
finally  settled  in  the  old  Registration  Courts.     (Cay,  217,  sqq.) 

In  another  case  {Ony  v.  Reston)  it  was  held  tliat  a  proper 
ground-annual  is  an  "  heritable  subject''  in  the  sense  of  the  Act, 
and  therefore  affords  a  good  qualification.  It  is  thus  distin- 
guished from  the  anomalous  qualifications  rejected  last  year  in 
the  cases  of  M*CuUoch  v.  Freeland^  4  M.  130  (a  "free  yearly 
annuity**  heritably  secured),  and  M'CuUoch  v.  Smith,  4  M.  132 
(a  "  liferent  yearly  ground-annual"). 

In  Oay  v.  PaJterson,  Nov.  21,  the  Court  decided  that  the 
proprietor  of  a  piece  of  ground  laid  off  for  building,  but  on  which 
no  houses  have  yet  been  built,  which  is  of  no  agricultural  value, 
but  would  bring  £290  if  sold  as  a  building  stance,  is  not  entitled 
to  be  enrolled  The  Sheriff  of  Renfrewshire  had  decided  that  he  was, 
and  that  decision  seems  to  be  more  nearly  in  conformity  with  the 
natural  construction  of  the  Act,  as  well  as  with  common  sense. 
It  is  also  the  principle  adopted  by  the  Court  of  Common  Pleas  in 
England.  In  the  case  of  Aatbury  v.  Henderacm,  15  C.  B.  251 
(1854),  the  case  showed  that  A, had  bought  building  ground  for 
£150,  and  had  refused  an  offer  of  £15  a  year  of  ground  rent  for 
it.  Jervis,  C.  J.,  in  sustaining  his  claim,  said,  "  The  true  question 
is,  what  is  the  land  reasonably  worth  ?  what  would  it  fetch  in 
the  market?  .  •  I  felt  at  the  moment  impressed  with  the 
argument  that  the  realisation  of  that  value  depends  upon  some* 
thing  to  be  done  with  the  land.  .  •  But  when  it  comes  to  be 
considered,  it  is  evident  that  in  all  cases  the  value  of  the  land 
dependa  upon  somedung  that  is  to  be  done  with  it  by  the  owner/' 
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".  .  It  seems  to  me  that  the  price  originally  given  for  the  land, 
the  offer  made  and  refused,  and  the  finding  of  the  revising 
barrister  that,  if  let  upon  a  building  lease  for  99  years,  it  would 
be  worth  an  annual  ground  rent  of  £15,  shew  that  this  land  is 
of  the  clear  yearly  value  of  £40  and  upwards,  and  entitles  the 
owner  to  a  vote  within  the  8  Hea  6,  c.  7."  Maule,  J.,  said, 
"  The  revising  barrister  seems  to  have  thought  that  if  the  appellant 
bad  the  power  to  let  the  land  to  a  tenant  from  year  to  year,  or  upon 
an  ordinary  occupation  lease,  at  a  rent  amounting  to  40s.  a  year, 
the  estate  would  be  sufficient  to  confer  a  vote  ;  but  that  it  would 
be  otherwise  where  that  is  to  be  done  by  a  building  lease.  I  see 
no  ground  for  the  distinction.  True,  you  cannot  let  land  on  a 
building  lease  till  you  have  found  some  one  willing  to  be  a  lessea 
It  is  equally  true  that,  until  you  find  a  tenant  you  cannot  create 
a  tenancy  from  year  to  year."  We  cannot  but  think  that  this  is 
the  true  meaning  of  the  statute,  which  does  not  require  the 
owner  to  be  in  receipt  of  issues  and  profits,  if  he  is  "  in  the  occu- 
pation "  of  the  subjects.  Here  the  subjects  were  proved  to  be 
**  capable  of  yielding  "  the  necessary  revenue,  and  the  owner  was 
iQ  the  occupation  of  them  so  far  as  they  were  capable  of  occupa- 
tion. The  former  Registration  Courts  seem  to  have  adopted  the 
English  principle  in  one  case  at  least  {Gay,  pp.  162,  207.) 

It  was  one  of  the  most  noticeable  features  in  the  proceedings 
of  the  Court,  that  the  "  cases  "  stated  by  the  Sheriffs  were  often 
severely  criticised  by  the  judges  as  being  disconform  to  the  sta- 
tute, and  that  one  of  them  {Cameron  v.  Anderson,  Nov.  28) 
was  so  defective,  that  the  appeal  was  dismissed.  Probably  seve- 
ral others  deserved  the  same  fate.  It  is  much  to  be  regretted 
that  any  failure  should  take  place  in  a  form  of  procedure  which, 
we  hope,  will  ere  long  be  much  more  extensively  applied  in  Scot- 
lend.  Lord  Eanloch  said  that  "it  would  be  expedient  for 
Sberifl^  to  read  and  act  upon  the  decisions  of  this  Court."  We 
may  add  that  the  cases  stated  in  election  and  other  appeals  in 
England,  with  the  decisions  thereupon,  would  also  be  a  profitable 
study.  It  is  surely  time  that  learned  Scotch  lawyers  should  be 
able  to  perform  a  duty  which  in  England  (and  even  in  Scotland, 
9eeReg.  v.  OUroys,  March  20,  1866,  4  M.  656)  is  performed 
with  facility  and  accuracy  by  every  justice  of  peace  clerk.  It  is 
not  the  SherifTs  alone  upon  whom  all  the  blame  must  lie.  It  is 
the  duty  of  the  appellant,  at  times,  no  doubt,  a  somewhat  delicate 
one,  bat  still  his  duty,  to  see  that  the  case  is  properly  prepared. 
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The  Sheriff  has  to  draw  it  up  hurriedly,  in  order  that  it  may  be 
delivered  in  open  Court  at  a  time  convenient  for  all  parties;  and 
he  is  entitled  to^  and  will  always  be  ready  to  accept,  every 
assistance  from  both  sides;  so  that  the  party  appealing  has 
generally  himself  to  blame  if  his  case  is  defective.  We  assume,  of 
course,  that  the  usual  and  only  proper  course  is  adopted,  that  the 
Sheriff  reads  over  the  scroll  case  in  presence  of  the  parties,  and 
hears  their  suggestions  as  to  the  facts  which  should  be  stated,  and 
the  form  of  the  case. 

The  New  Profeasorahip  of  IntemaiionaL  Law  at  Cambridge. — 
Dr  Whewell,  late  Master  of  Trinity  College,  Cambridge,  among  the 
many  benefactions  to  that  university  with  which  his  whole  career 
was  identified,  and  on  which  his  whole  affections  were  centred, 
founded  a  Professorship  uf  International  Law,  with  a  salary  of 
£5  00  a  year.  With  a  quaint,  humorous  appreciation  of  the  flagging 
interest  felt  in  the  university  and  the  study  of  law,  he  has  made 
a  provision  against  his  professorship  being  convei*ted  into  a  mere 
sinecure,  to  which  we  would  call  the  attention  of  all  persons  de- 
siring to  add  to  the  teaching  staff  of  our  universities.  We  would 
also  impress  upon  them  the  propriety  of  never  founding  a  Chair 
with  a  smaller  .salary  than  that  which  is  provided  by  the  rev. 
Doctor,     The  Law  Times  says : — 

"  The  late  Dr  Whewell,  by  his  will,  devised  and  bequeathed  to  the 
roaster,  fellows,  and  scholars  of  Trinity  College  certain  property  upon  trust 
for  the  promotion  of  the  study  of  international  law  in  the  university  of 
Cambridge.  For  this  purpose  he  made  provision  for  the  endowment  of  a 
professorship  and  scholarships  in  the  university — the  former  to  be  called 
'  the  Professorship  of  International  Law,'  and  the  latter  to  be  obtained  by 
proBciency  in  the  said  subject.  The  electors  to  the  professorship  and 
scholarships  are  to  be  the  Vice-chancellor,  the  Master  of  Trinity  (with 
casting  vote),  the  Regius  Professor  of  Civil  Law,  the  Professor  of  Moral 
Philosophy,  the  Professor  of  the  Laws  of  England,  and  the  Professor  of 
Political  Economy.  The  Professor  is  required  to  give  at  least  twelve  lec- 
tures on,  or  in  connection  with,  the  subject  of  international  law  in  every 
academic  year,  and  his  stipend  (£500  a  year)  is  to  be  dependent  on  hia 
obtaining  a  class  of  at  least  ten  resident  members  of  the  university^  The 
Professor  is  enjoined  by  the  will  to  make  it  his  aim  in  his  lectures,  and  in 
all  parts  of  his  treatment  of  the  subject  of  international  law,  to  lay  down 
such  rules  and  to  suggest  such  measures  as  may  tend  to  diminish  the  evils 
of  war,  and,  finally,  to  extinguish  war  between  nations." 

The  Procurators*  Act, — Our  attention  has  been  called  to  a 
notice,  in  a  contemporary,  of  a  decision  of  the  Sheriff  of  Ayrshire 
under  the  Procurators'  Act,  which  is  apt  to  lead  to  misapprehen- 
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rion.  It  bears  that  the  "  Sheriff  refused  an  application  for  ad- 
mission as  a  procurator  by  a  person  who  had  passed  the  usual 
examinations  and  been  found  qualified,  but  who  had  served  an 
apprenticeship  with  a  writer  in  Oban,  who,  although  a  notary 
public,  a  jyrocnrator-f^al,  and  a  general  law  agents  was  not  a 
procurator  before  a  Sheriff  Court."  The  decision  turned  upon  the 
4th  sec.  of  the  statute,  and  the  157th  sec.  of  the  A.  of  S.,  11th 
July  1839.  The  latter  allows  as  a  qualification  apprenticeship 
to,  among  others,  "  a  procurator  before  any  Sheriff  Couii  in  Scot- 
land or  Court  of  Royal  Burgh  ;"  and  the  question  was,  whether 
the  fact  that  the  master  in  this  case  was  public  prosecutor  before 
the  Justices  of  Peace  and  before  the  magistrates  of  Oban,  which 
is  not  a  royaZ  burgh,  made  him  "a  competent  master"  in  the. 
sense  of  the  Act  of  Parliament  and  Act  of  Sederunt.  It  was  con- 
tended that  the  Act  was  to  be  liberally  construed,  and  that  the 
position  of  the  master  in  this  case  was  really  equivalent  to  that 
of  the  fiscal  of  a  royal  burgh.  The  Sheriff,  however,  held  that  to 
admit  the  gentleman  claiming  would  be  a  violation  of  the  Act. 

Fees  Payable  by  Stamps. — The  Act  29  and  30  Vict.  c.  76, 
makes  it  lawful  for  the  Commissioners  of  the  Treasury  to  direct 
that  all  fees  payable  to  any  public  department  or  office  connected 
with  the  public  service,  or  to  the  officers  thereof,  shall  be  collected 
by  means  of  stamps,  impressed  or  adhesive.  A  notice  has  been 
published  in  terms  of  the  Act,  in  the  London  Qazette,  that  after 
Dec.  31,  1866,  the  fees  for  the  time  paj^able  in  the  Companies' 
Kegistration  Office,  or  to  the  officers  thereof,  shall  be  so  collected. 
Why  should  not  Fee  Fund  dues  be  collected  ill  this  way,  if  that 
tax  on  justice  is  still  to  continue  \ 

A  Dialogue  in  Court — (Thorns  v.  Thorns)  : — 

LfL  P. — Dean  of  Faculty,  have  you  anything  to  say? 

D.  ofF, — ^We  have  nothing  further  to  say  than  we  have  said  already. 

L.  P, — Then  you  don't  want  any  proof  7  . 

D.  F. — ^We  have  given  in  a  minute. 

L.  P, — I  understand  you  to  say  that  you  do -not  ask  any  proof? 

D.  F, — That  is  what  our  minute  saya 
•    L.  P, — Then  the  deeds  have  been  produced  by  the  defender.    You  desire 
no  further  proof,  Mr  Balfour  ? 

Balfour — No  ;  these  deeds  are  put  in  as  our  proof. 

L.  P, — Then  we  will  make  an  interlocutor  to  that  effect^ — ^that  the  pur- 
Boer  states  that  all  the  proof  he  desires  is  now  in,  that  he  desires  no  further 
proof,  and  that  the  defenders  desire  no  proof.  I  suppose  parties  will  be 
ready  to  go  on  to-day Is  there  to  be  any  further  argument? 

Z>.  /. — I  understood  that  the  argument  had  been  concluded. 
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Ld,  Deas — That  may  or  may  not  be.  Wo  did  not  know,  at  least  I  did 
not  know  till  now,  that  there  was  to  be  no  further  proof,  and  all  I  shall  say 
is,  that  I  think  the  argument  may  be  very  different  on  that  footing  from 
what  it  might  have  been  on  another. 

Ld.  Ardmillan — I  thought  the  whole  argument  had  proceeded  hitherto 
on  the  assumption  that  there  was  to  be  no  further  proof.  Whatever  may 
turn  out  afterwards,  the  case  before  us  at  present  which  we  have  to  dispose 
of  is  a  case  on  the  footing  that  there  is  to  be  no  further  proof  exccptiog 
these  documents  which  have  now  been  produced. 

Mr  Young — The  pursuer  not  only  argued  on  that  assumption,  but  main- 
tained that  further  proof  was  incompetent,  and  I  answered  him  on  that 
footing. 

(Meantime  the  Lord  President  has  been  writing  proposed  interlocutor,  and 
now  reads  it  to  the  Court.) 

Z).  F, — My  Lord,  we  don't  say  that. 

X.  P, — ^But  you  say  you  don't  want  a  proof. 

D.  F, — What  we  have  said  is  that  we  don't  ask  any  proof. 

//.  F, — ^Do  you  desire  a  proof  or  do  you  not  ? 

D,  F. — We  have  nothing  more  to  say. 

L,  P. — But  I  am  entitled  to  an  answer  to  that  question,  Mr  Dean.  Do 
you  desire  a  proof  or  do  you  not  ?  *  K  you  do  not  I  must  enter  on  record 
that  you  do  not. 

D.  F. — What  our  desires  may  be  we  don't  think  it  necessary  to  say.  AU 
that  your  Lord.<hips  can  take  cognisance  of  is  what  we  state  at  the  bar,  that 
we  move  for.     We  don*t  move  for  any  proof. 

L.  P. — But  I  am  entitled  to  ask  you  whether  you  wish  for  a  proof? 

D,  F. — I  say  I  have  no  wish  on  that  subject  beyond  what  I  have  said. 

L,  P, — If  you  don't  say  that  you  desire  a  proof,  I  must  enter  on  record 
that  you  don't  desire  a  proof. 

D.  F, — (Interrupting) — That  I  have  not  said  that  I  desire  a  proof.  That 
is  all  your  Lordship  can  say. 

L,  P. — I  must  hold  the  thing  as  concluded  now  or  as  not  concluded,  and 
I  think  it  will  be  concluded  if  you  don't  want  a  proof. 

jD.  F. — ^We  have  simply  said  that  we  don't  ask  for  a  proof,  and  on  that 
we  stand.  I  don't  think  there  is  anything  further  that  can  be  reasonably 
asked  of  us.  All  we  ask  is  that  our  statement  be  put  in  our  own  words. 
As  to  going  beyond  that  statement,  I  entirely  decline  to  do  it,  and  with  all 
deference  I  doubt  your  Lordship's  power  to  make  us  say  that  which  we  have 
not  said. 

L.  P. — I  don't  desire  to  make  you  say  anything.  I  only  want  to  record 
that  you  don't  say  it. 

D,  F, — We  say  nothing  more  than  that  we  don't  move  for  a  proof. 

L,  P. — Then  you  don't  ask  to  be  allowed  a  proof. 

L,  Deaa — -I  beg  leave  to  say  that  I  understand  this  to  be  the  last  oppor- 
tunity in  this  Court  before  judgment,  that  the  parties  can  have  for  getting  a 
proof. 

Mr  Young — Wo  can  have  no  objection  to  your  Lordship  coming  to  that 
conclusion. 

Zr.  P. — I  want  to  put  down  that  you  don't  ask  for  a  proof.  We  most  have 
t^iat  settled  before  we  can  stir.     We  cannot  let  the  case  wait  over. 

Z>.  P. — We  have  distinctly  stated  that  we  don't  ask  for  aproo£ 
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Call  to  trs  Bax. — John  Campbell  Lorimer,  Esq^  MJL,  was  admitted  a  member 
of  the  Faculty  of  Advocates  on  December  Ist. 

Bill  Chambkb. — ^Lord  More  is  Lord  Ordinary  on  the  Bills  during  the  Christmas 
recess. 

Tub  Labouriko  Classbs  DwBLLiNO-Honses  Act  1866  is  not,  as  appears  from  a 
correspondence  recently  published  in  the  newspapers,  regarded  by  the  Treasury  as 
extending  to  Scotland,  and  no  loans  in  terms  of  the  Act  will  therefore  be  made  at 
present  by  the  Public  Works  Loan  Commissioners.  The  Government  under- 
takes to  introduce  a  bill  early  next  session  to  remedy  the  oversight.  We  conjec- 
ture that  the  hitch  has  arisen  from  sec.  2  providing  that  the  Act  "  shall  be  incorpo- 
rated with  and  taken  as  part  of  the  *  Labouring  Classes  Lodging-Honses  Act  1831 ' 
(14  and  15  Vict.  c.  84),  and  the  two  Acts  shall  be  read  and  construed  together  as  if 
they  were  one  Act.'  That  Act  provides  that  nothing  in  it  '*  shall  extend  to  Scot- 
land." 

Thb  Yalttatiov  RoLLs.^The  Lands  Valuation  Act  1854  proTides  that  the  valua- 
tion rolls  in  Scotland  shall  bo  in  the  form  of  the  schedule  annexed  thereto,  and  shall 
he  otherwise  in  such  form  and  of  such  dimensions  as  may  be  prescribed  by  the  Lord 
Clerk  Register  or  his  deputy ;  and  that  at  the  expiration  of  every  period  of  six  years 
the  whole  rolls  for  Scotland,  burghs  as  well  as  counties,  shall  be  transmitted  for  pre- 
servation in  the  General  Register  House.  The  second  sexennial  transmission  is  in 
coarse  of  being  made,  and  it  appeared  that  unless  some  plan  could  be  devised  for 
lesieoing  the  size  and  number  of  the  volumes,  the  General  Register  House  will  soon 
be  found  inadequate  to  contain  them.  A  few  weeks  ago,  som'j  of  the  assessors  of  the 
leading  counties  and  burghs  inspected  the  building,  by  invitation  of  the  Lord  Clerk 
Register,  and  afterwards  held  a  consnUation,  at  which  it  was  pointed  out  that  the 
three  columns  for  tenants  (Ut)  under  lease  of  less  than  19  years'  duration ;  (2d)  be- 
tween 19  and  57  years ;  and  (3d)  of  57  years  and  upwards-^might  be  condensed  into 
a  single  space  capable  of  containing  three  figures  specifying  the  duration  of  each 
lease.  It  was,  however,  the  opinion  of  the  meeting  tliat  the  provisions  of  the  Act  of 
Parliament  would  not  allow  of  this  being  done,  and  therefore  the  only  means  of  re- 
docing  the  sise  of  the  rolls  was  by  restricting  the  size  of  the  columns  required  by  the 
statote.  After  deliberation,  the  assessors  prepared  a  roll  more  limited  in  extent,  and 
more  convenient  for  reference.  The  Lord  Clerk  Register  approved  of  it.  It  was 
soggested  that  the  attention  of  the  Lord  Advocate  should  be  called  to  this  subject, 
with  the  view  of  obtaining  a  short  Act  of  Parliament  allowing  the  tenants'  columns 
shore  referred  to  to  b3  cancelled,  and  a  narrow  column  substituted  showing  the 
duration  of  leases. — Fiftthirt  Journai. 

BoTAL  Cov MISSIONS. — Lord  Cranworth;  Lord  Westbury;  Sir  Hugh  M*Ca1mont 
Cairns,  a  Judge  of  the  Court  of  Appeal  in  Chancery;  Sir  James  Plaisted  Wilde, 
Jodge  Ordinary  of  the  Court  of  Probate  and  Divorce;  the  Right  Hon.  Robert  Lowe ; 
8ir  William  Page  Wood,  a  Vice-Chancellor;  Sir  George  Bowyer ;  Sir  Roundell 
Palmer:  Sir  John  George  Shaw  Lefevre,  K.C.B.;  Sir  Thomas  Erskine  May,  K.C.B.; 
W.T.  S.  Daniel,  Esq.,  Q.C.;  Henry  Thring,  Esq.,  and  Francis  Savage  Reilly,  Esq., 
Wri»ters-at-1aw,  have  bsen  appointed  to  be  Her  Majesty's  Commissioners  to  inquire 
into  the  expediency  of  a  digest  of  the  law,  and  the  best  means  of  accomplishing  that 
object,  and  of  otherwise  exhibiting,  in  a  compendious  and  accessible  form,  the  law 
u  embodied  in  judicial  decisions.  Mr  Godfrey  Lushiogton  has  been  appointed 
Secretary  to  the  Commission. 

The  Royal  Commission  to  inquire  into  the  state  and  working  of  the  neutrality 
lavs  of  this  country  is  constituted  as  follows: — Lord  Cranworth,  chairman;  Sir 
W.  Erie,  Sir  Hugh  Cairns,  Sir  R.  Phillimore,  Sir  Roundell  Palmer,  Mr  Vernon 
Harcourt,  Mr  Baron  Bramwell,  Dr  Lushington,  Dr  Twiss,  Lord  Houghton,  Mr  T. 
Baring,  Mr  W.  Forster,  and  Mr  Gregory.    Mr  Gibbs,  C.B.,  is  appointed  Secretary. 

It  is  announced  that  Government  has  appointed  a  Commission  or  Committee,  con* 
silting  of  Sir  Edward  Lugird,  Lord  W.  Paulet,  Sir  Ilenrv  Storks,  Mr  Elliott,  the 
Secreury  for  the  Colonies,  and  Mr  Vernon  Lushington,  the  Deputy  Judge  Advo- 
cate-General, to  consider  the  circumstances  under  which  martial  law  should  be 
applied,  and  better  to  define  the  duties  of  the  civil  and  military  authorities  in  case 
of  discurbances. 

Ma  Dkhxav,  Q.C,  M.P.,  is  to  bring  in  early  next  session  a  bill  for  the  abolition 
of  the  Attorney's  Certificate  Tt^^Soiicitors'  Journal. 
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FIRST  DIVISION. 

Jenkins  v.  Murray. — Nov,  17. 

Special  Jury — Right  of  Way, 

In  an  action  to  establish  a  right  of  way  at  Bannockborn,  in  which  a 
verdict  for  the  pursuers  was  set  aside  as  contrary  to  evidence,  the  defender's 
counsel  moved  that  the  second  trial  should  proceed  before  a  special  jury ; 
referring  to  the  Elgin  and  Eaglesfield  cases,  Mags,  of  Elgin  v.  Robertson^ 
\Wi  March  1862  :  Bell  v.  Reid^  nr. ;  in  the  latter  of  which  the  Lord  Justice^ 
Clerk  said  that  in  a  second  trial  as  to  a  right  of  way,  which  relates  to  a  buF- 
den  upon  heritable  property,  it  was  proper  that  a  special  jury  should  be  al- 
lowed. Heldy  that  there  was  no  such  general  rule ;  but,  in  respect  that  the 
pursuers  did  not  allege  any  disadvantage  to  them  if  the  case  were  tried  by 
a  special  jury,  the  Court  granted  the  motion. 

Act. — Millar  and  Mackintosh, Alt, — Johnston, 

Lamont  V,  Johnstons. — Nov,  20. 
Bill — Leading  the  hand  in  signing. 

Action  of  reduction  of  a  decree  of  the  Sheriff  of  Lanarkshire  in  an  action 
of  improbation  of  a  bill  for  £50,  reducing  the  bill  as  not  having  been  truly 
signed  by  the  deceased.  It  was  proved  that  the  hand  of  Mrs.  Brown,  the 
granter,  who  was  now  dead,  was  held  by  William  Lamont,  the  son  of  the 
pursuer  in  this  action,  when  her  signature  was  attached  to  the  bill ;  that 
William  Brown,  her  son,  was  instructed  by  his  mother  to  get  the  bill 
drawn  out  by  a  writer  in  Hamilton ;  that  she  said  she  had  got  the  loan  of 
money  from  the  pursuer's  wife,  and  that  £50  was  the  sum  to  be  put  in  the 
bill ;  that  she  had  full  use  of  her  memory  and  all  her  faculties ;  and  that 
she  asked  William  Lamont  to  lead  her  hand,  being  herself  unable,  from  the 
effects  of  disease,  to  writo  distinctly.  Held,  affirming  judgment  of  Lord 
Kinlooh,  Ordinary,  that,  this  being  neither  a  case  of  diligence  on  a  bill  nor 
of  a  probative  document,  and  Mrs  Johnston  having,  as  proved,  given  her 
authority  to  lead  her  hand  in  signing  the  bill,  the  obligation  constituted  by 
the  bill  ought  to  be  maintained,  and  the  interlocutors  in  the  Inferior  Court 
reduced. 

Act, — Scott,     Agent — D,    F.   Bridgeford,    S,S.C, Alt, — Strachan, 

Agent — James  Benton,  jun.,  S.S.C, 

Urquhart  V,  BoNNAR,  Nov,  21. 
Isstie —  Verdict — Fraud — Concealment. 

In  this  case  two  verdicts  in  favour  the  pursuer  having  been  set  aside  by 
the  Courts  a  third  jury  nevertheless  returned  a  similar  verdict  at  the  last 
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July  mtUngs.  It  was  an  action  of  redaction  at  the  instance  of  a  shoe- 
maker in  Oapar  against  a  doctor,  and  the  issae  was,  **  Whether  the  as- 
signation, dated  on  or  abont  the  24th  May  1859,  No.  6  of  process,  was 
signed  by  the  pursuer  when  he  was  under  essential  error  as  to  its  nature 
and  effect,  induced  through  fraud  and  misrepresentation  or  undue  conceal- 
ment on  Uie  part  of  the  defender."  At  the  third  trial  the  jury  found  nn- 
animoosly  for  the  pursuer,  "  the  assignation  having  been  signed  by  the 
deceased  John  Urquhart  when  he  was  under  essential  error  as  to  its  nature 
and  effect,  induced  through  undue  concealment  on  the  part  of  the  defender." 
Tfae  defender  moved  for  absolvitor.  He  contended  that  the  issue  was  in 
snbstance  one  of  fraud,  and  could  not  be  affirmed  except  by  a  finding  of 
firaad.  It  was  not  alternatiye  except  in  this  sense,  that  the  fraud  was  put 
in  issue  as  committed  in  one  of  two  modes — viz.,  (1)  misrepresenta- 
tion, or  (2)  undue  concealment ;  and  as  the  verdict  assumed  that  undue 
concealment  was  a  separate  alternative,  wholly  apart  from  fraud,  it  could 
not  be  held  a  verdict  for  the  pursuers.  The  Court  refused  the  motion. 
The  issue  was  one  of  essential  error,  and  the  alternative  lay  between  essen- 
tial error,  induced  by  fraud  and  misrepresentation,  and  essential  error 
induced  by  undue  concealment. 

Thereafter,  on  the  motion  of  the  pursuer,  the  verdict  was  applied,  and 
decree  of  reduction  pronounced, 

Ad, — Eraser  and  Campbell  Smith.      Agenft — Macgregor  and  Barclay^ 

S.S.C. AU. — Watson,  Macdonald,  and  Bhind,     Agent — jT.   Ranken, 

S.S.C, 

Stuart  v,  M'Barnet. — Nov.  23. 

Salman-Fish  ings — Title — Possession. 

This  case,  as  to  a  right  of  salmon- fishing  in  the  Bal^ry,  in  Ross- shire, 
orin;inated  in  an  application  to  the  Sheriff  by  Colonel  M*6arnet,  proprietor 
of  Torridon,  and  others,  for  interdict  against  Sir  John  Stuart,  one  of  the 
Vice-chancellors  of  England,  proprietor  of  the  lands  of  Balgy,  which  lie 
on  the  opposite  side  of  the  said  river  from  the  lands  of  Torridon.  This 
case  was  advocated  on  an  order  for  proof,  but  it  was  superseded  by  an 
action  at  the  instance  of  Stuart  against  M^Bamet,  concluding  for  declarator 
that  Stuart  had  sole  right  to  fish  salmon  in  the  river,  or  alternatively  that  he 
bad  right  of  salmon-fishing  opposite  the  lands  of  Balgy ;  further,  that  the 
defender  had  no  right  to  fish  for  salmon  in  the  said  river ;  and  prayed  that 
he  should  be  interdicted  from  so  fishing.  Colonel  M'Barnet  contended  for 
no  such  exclusive  right,  but  only  that  he  had  right  to  half  the  salmon- 
fishing  in  the  river.  Stuart  had  a  Crown  grant  cum  piscationibusy  fortified 
bj  immemorial  possession.  M'Barnet  had  by  his  title  right  to  half  the 
^'salmon-fishings''  in  the  river,  from  a  subject  superior,  which  was  not  con- 
firmed by  or  connected  with  a  Crown  grant.  The  proof  showed  that  the 
defender's  right  had  been  exercised  by  rod  and  line,  and  for  two  seasons,  in 
the  portion  of  the  river  nearest  the  sea  (as  to  which  the  main  question  was), 
by  net  and  coble.  There  was  also  joint  possession  by  persons  who  were 
tenants  of  both  the  proprietors  Held,  that  that  was  an  avowed  and  osten- 
sible exercise  of  the  right  in  the  title?,  which  was  not  a  right  that  could  be 
lost  non  utendo.  The  same  strict  rules  as  to  the  nature  of  possession  were 
not  to  be  applied  where  a  party  has  a  right  to  salmon -fishings  in  his  titles, 
as  are  applicable  where  it  is  sought  to  raise  a  right  of  salmon-fishing  upon 
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a  mere  title  to  ^'fishings.*'  It  was  said  that  Colonel  M^arnct's  title 
showed  no  grant  from  the  Crown ;  but,  however  that  might  be  in  a  question 
with  the  Crown,  who  was  not  appearing,  and  as  to  whom  nothing  was  de- 
cided, there  was  title  and  possession  sufficient  to  show  that  Sir  John  Stuart 
had  no  right  to  stop  him.  Held  also,  on  the  proof  of  possession,  that  Sir 
John  Stuart  had  established  his  right  to  salmon -fishings  from  his  own  side 
of  the  stream.  Expenses  allowed  to  M'Barnet  in  the  interdict  process,  and 
to  neither  party  in  the  declarator. 

Act. — D.F.  Moncrieffy  Young,  ami  Gordon.      Agent — James  Steuart^ 

W,S. Alt.— Sol.  Gen.  Gordon,  Gifford,  and  Balfour.    Agents— W.  J, 

and  W.  H.  Sands,  W,S. 

Gumming  v.  BikiLsr. — Nov.  27. 
Eecal  of  Sequestration — Antedated  BUI. 

The  petitioning  creditor  in  a  sequestration  produced  as  the  ground  of  his 
debt  a  bill  which,  as  it  afterwards  appeared,  must  have  been  antedated, 
because  it  was  dated  17th  August  1865,  while  the  mark  on  the  stamp  on 
which  it  is  written  showed  that  it  was  not  issued  till  November  of  that 
year.  In  a  petition  for  recal  of  the  seqnestration  this  was  the  only  ground 
of  recal  insisted  on.  Beld,  affirming  judgment  of  Lord  Kinloch,  Ordinary, 
that  the  abstract  ground  on  which  the  recal  had  been  urged,  the  fact  that 
the  bill  is  antedated,  was  in  itself  no  sufficient  reason  for  recalling  the 
sequestration.  The  petitioner  did  not  ask  for  inquiry,  and  the  question  of 
the  validity  of  the  bill  was  not  very  much  in  point,  for,  even  if  it  should 
ultimately  be  found  invalid,  that  would  not  necessarily  put  an  end  to  the 
sequestration. 

Act. — Young  and  W.  N.  McLaren.     Agent — J.  Barton,  S.S.C. Alt. 

— Cook  and  F.  W.  Clark.    Agent — L.  Mackersy,  W.S. 

Davis  v.  Hepburn. — Nov.  28. 
Proof— Onus — Sequestration — 19  and  20  Vict.  c.  79,  s.s.  13,  30. 

Question  whether,  where  Hepburn  objected  to  a  petition  for  his  seques- 
tration, that  he  was  not,  as  set  forth  by  the  petitioning  creditor,  subject  to  the 
jurisdiction,  not  having  for  some  years  resided  in  Scotland  ;  that  he  was  not 
notour  bankrupt,  the  execution  of  search  produced  bearing  to  be  made 
at  a  place  where  he  was  not  then  residing;  and  that  he  had  not  within  a 
year  resided  or  had  a  dwelling-house  in  Scotland ;  the  onus  lay  on  Hep- 
burn to  prove  his  objections,  or  on  the  petitioner  first  to  prove  what  was 
necessary  to  support  his  petition,  under  19  and  20  Vict.  c.  79,  sees.  13 
and  30,  not  decided.  The  Court  remitted  to  the  Lord  Ordinary  to  allow 
both  partier  a  proof  of  their  averments,  and  to  each  a  conjunct  probation. 

Act. —  Watson.     Agents — Murdoch,   Boyd,  and  Benderson,   W.S. 

Alt. — Monro  and  Gifford.     Agerds — Lhtncan  and  Dewar,  W.S. 

Susp.,  H.M.  Advocate  akd  Barbour  v.  Lano. — Nov.  30. 

Crown — Prerogative — Immunity  from  public  burdens. 

The  Crown  suspended  a  dncreo  of  the  Dean  of  Guild  Court,  Glasgow,  for» 
payment  of  money  expended  under  a  warrant  of  that  Court  in  repairing  the  foot 
pavement  opposite  the  Barracks  in  Glasgow,  maintaining  that  its  prerogative 
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exempted  it  from  payment  of  all  taxes.  Cases  were  ordered.  Authorities  for 
Respondent:  R.  ▼.  Archbishop  of  Armagh,  8  Mod.  6;  B.  y.  Mags,  of  Inver- 
ness, 18  D.,  p.  366;  for  Suspender;  Bacon's  Abr.  v.  Prerogative,  5;  Adv.- 
Oen.  T.  Edinburgh  Commissioners  of  Police,  12  D.  456;  11  and  12  Vict, 
c  113 ;  R.  V.  Cook,  3  T.  R.  522 :  Att.  Gen.  v.  Hill,  2  M.  and  W.  170; 
Trinity  House  v.  Clark,  4  M.  and  S.  170;  Adv.  Gen.  v.  Garioch,  12  D. 
447 ;  Mayor  of  Weymouth  v.  Urquhart,  11  E.  Jur.  N.S.  466,  &c.  At 
advising, 

The  Lord  President  said — The  Glasgow  Police  Act  (25  and  25  Vict  cap. 
204)  provides,  sec.  322,  that  the  foot  pavements  of  streets  shall  be  made  and 
repaired  by  the  adjoining  proprietors,  and  on  their  default  they  may  be  re- 
paired at  their  expense  at  the  instance  of  the  Procurator- Fiscal.  This  is  a 
Tery  primitiye  mode  of  effecting  repairs.  It  is,  however,  the  rule  in  Glas- 
gow. If  the  Act  had  provided  for  such  repairs  by  means  of  a  general  assess- 
ment, there  is  no  doubt  that  the  Crown  would  not  have  been  liable.  It  is 
quite  settled  that  the  Crown  is  not  liable  for  any  tax  or  impost  to  which  it 
id  not  expressly  made  liable  by  statute.  The  question  arises  here.  Whether 
there  is  any  difference  in  the  law  where  the  obligation  is  laid  on  each  party 
to  repair  the  pavement  opposite  his  own  property,  and  where  he  has  nothing 
to  do  with  the  pavements  in  general  ?  This  obligation  is  not  deducible  from 
the  titles:  it  is  imposed  on  proprietors  by  an  Act  of  Parliament,  which 
makes  no  special  mention  of  the  Crown.  1  do  not  see  sufficient  ground  to 
distinguidh  between  an  Act  of  Parliament  directing  a  party  to  repair  the 
pafement  in  front  of  his  property  under  the  pain  of  having  it  done  by  another 
at  his  expense,  and  one  which  imposes  a  general  assessment  for  the  pur- 
pose. I  think,  therefore,  that  the  Crown  is  not  liable.  There  may  be  in- 
eonreniences  arising  from  this  view,  for  the  statute  does  not  provide  any 
means  for  getting  the  repairs  done  otherwise  ;  but  that  must  be  Regarded 
6impiy  as  an  omission  in  the  Act. 

Lord  Curriehill,  after  referring  to  the  interpretation  clause  and  the  valua- 
tion roll  made  up  under  another  statute,  as  showing  that  the  Crown  was  the 
party  liable  by  the  Act  as  proprietor  of  the  barracks,  observed  that  the 
Crown  had  actually  made  the  pavement,  and  now  objected  to  be  held  liable 
to  repair  on  the  ground  of  its  prerogative  of  immunity  from  payment  of 
taxes.  There  was  clearly  such  an  immunity  in  Scotland.  His  Lordship 
bad  been  at  some  pains  to  find  out  how  it  had  originated.  He  doubted 
whether  it  had  belonged  to  the  Crown  of  Scotland  before  the  Union.  The  42d 
Geo.  III.  c.  116§131  for  the  redemption  of  the  Land-tax,  seemed  to  show  that 
the  Scotch  Acts  imposing  that  tax  recognised  no  such  exemption.  Undoubt- 
edly, however,  that  immunity  was  now  a  part  of  the  established  prerogative  of 
the  Crown  ;  and  he  had  come  to  be  of  opinion  that  it  had  become  attached  to 
the  Crown  hy  usage.  The  only  question  at  present  was  whether  an  obligation 
od/actum  praestandum  of  this  description  fell  under  the  exemption.  It  was 
not  an  obligation  to  pay  money.  It  was  argued  that,  on  failure  to  perform, 
a  party  must  pay  the  expense  of  having  it  done ;  so  that  it  was  really  a  com- 
mutation-tax. He  could  not  take  that  view.  It  was  not  a  commutation- 
tax  any  more  than  is  the  expense  of  rebuilding  a  church,  where  that  has  been 
done  under  the  authority  of  (he  Presbytery,  and  the  expense  levied  under  a 
varrant  from  the  heritors.  Another  peculiarity  was  that  it  was  a  duty  which 
coold  alone  and  exclusively  be  performed  by  the  proprietor  of  the  lands  and 
heritages  adjoining,  and  if  he  did  not  perform  it,  it  could  be  performed  by 
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no  other.  His  Lordship  could  not  see  on  principle  how  the  duty  imposed 
by  the  Act  could  fall  within  the  immunity  belonging  to  the  Crown.  All  the 
cases  on  that  point  refer  to  money  taxes  alone.  If  that  immunity  rest  on 
usage  alone,  it  was  admitted  in  this  case  that  no  such  usage  exists.  Usage 
has  been  uniformly  the  other  way.  The  Grown  has  always,  in  point  of  fact^ 
defrayed  the  expense  of  making  streets,  &c.,  where  the  obligation  has  been 
imposed  on  the  property.  It  was  said  the  Crown  was  not  expressly  named 
in  the  statute.  That  was  another  matter  established  as  a  general  rule  by 
usage ;  and  his  Lordship  referred  to  Dwarris,  p.  525,  to  show  that  it  was 
not  a  very  stringent  rule.  Besides,  though  not  named  in  the  Police  Act, 
the  Crown  was  named  in  the  Valuation  Roll,  to  which  the  Act  refers  for  the 
names  of  proprietors.  Further,  the  tax  was  imposed  on  the  Crown  by 
necessary  implication ;  for,  if  the  duty  of  repairing  were  not  performed  by 
the  Crown,  it  could  never  be  performed  by  any  other  party  whatsoever.  Hia 
Lordship  therefore  differed. 

Lord  Deas  concurred  with  the  Lord  President  He  could  not  say  that  all 
that  belonged  to  the  Crown  in  England  belongs  to  the  Crown  in  Scotland. 
For  the  Union  was  a  union  of  two  equal  and  independent  States ;  and  thero 
would  be  ju.^t  the  same  p;round  for  saying  that  all  that  belonged  to  the  Crown 
in  Scotland  before  the  Union  should  now  belong  to  the  Crown  in  England. 
The  immunity  in  question  had  certainly  been  recognised  since  the  Union  by 
a  series  of  decisions,  and  expressly  in  regard  to  local  taxes  in  the  case  of  the 
Lord  Advocate  v.  Edinburgh  Commissioners  of  Police,  Jan.  22,  1850,  12 
D.  456.  There  was  no  distinction  between  this  case  and  a  general  assess- 
ment The  Crown  was  not  liable  for  statute  labour.  The  barrack-master 
was  no  more  liable  for  personal  service  on  the  roads  than  he  was  to  repair 
the  pavement 

Lord  Ardmillan  concurred. .  If  the  question  had  turned  on  the  direct 
right  to  levy  an  assessment  on  the  Crown,  there  was  abundance  of  autho- 
rity to  support  a  decision  in  favour  of  the  Crown.  There  was  no  difference 
in  the  law  as  to  the  extent  of  the  prerogative  of  the  Crown  in  this  United 
Kingdom.  Since  the  Union  the  law  must  be  the  same  in  Scotland  us  in 
England.  The  Crown's  exemption  from  taxation,  unless  it  is  expressly 
named  in  the  Act  of  Parliament,  or  has  consented  to  take  on  itself  the  bur- 
den, was  a  most  valuable  constitutional  prerogative,  because  it  was  the  true 
counterpart  of  the  right  of  the  subject  to  be  exempted  from  taxation,  except 
such  as  has  been  imposed  with  his  own  consent.  It  was  most  important  to 
preserve  this  equality  in  our  nicely-balanced  Constitution. 

Act. — A,  R,  Clark  and  SharuL      Agents — Campbell  and  Smith,  S.S.O. 

Alt. — SoL'Gen.  Cordon  and  H,  J.  Moncrieff,     Agent — W.  Waddell^ 

W.S. 

MORSON  AND  Co.  V,  BURNS. DcC,  1. 

Sale —  Defect — Reference. 

Waggon-builders  sued  a  coal-agent  for  the  price  of  waggons  delivered. 
The  defender  ordered  the  waggons  subject  to  a  provision,  ^^  that  in  case  of 
any  dispute  as  to  material  or  workmanship,  the  same  shall  be  submitted  to 
Mr  Thompson,  of  Wishaw,  who  shall  decide  the  case."  Thoy  were  sent 
from  time  to  time  up  till  March  1 864 ;  and  from  time  to  time  the  purchaser 
observed  defects,  as  to  which  he  wrote  to  the  pursuers,  but  without  pro- 
posing to  return  them,  and  while  continuing  to  use  them.     Soon  after 
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receiving  tbe  last  two*  be  forwarded  a  cheque  for  £600  to  tbe  pursners, 
ID  a  letter  intimating  his  intention  to  get  an  examination  by  tbe  referee  in 
terms  of  the  agreement,  and  finding  &ult  again  with  the  weight  and  quality 
of  the  iron  used  for  the  waggona  Three  dayd  later — 8th  April  1864 — he 
stopped  payment  of  the  cheque,  and  wrote  to  pursuers  that  the  refereo 
had  reported  that  none  of  the  waggons  were  in  terms  of  the  specification, 
being  lighter  and  of  an  inferior  quality  of  iro9.  Some  communings  after- 
ward^ took  plac«>  with  a  view  to  a  settlement,  during  which  it  appeared  that 
the  referee  stated  his  opinion  that  j£3,  i5s.  should  be  deducted  from  the 
price  of  each.  No  settlement,  however,  was  eventually  arranged ;  and 
this  action  was  brought.  The  Lord  Ordinary  (Barcaple)  found  that  the 
reference  related  only  to  disputes  which  might  arise  as  to  materials  or 
workmanship,  and  did  not  apply  to  a  difference  as  to  the  construction  or 
effect  of  the  contract,  and  that  the  defence  that  the  submission  excluded 
tbe  action  fell  to  be  repelled ;  that  the  defender  having  taken  delivery  and 
used  the  waggons,  ho  was  not  entitled  to  any  deduction  in  respect  of  an 
award  by  Mr  Thompson,  for  the  reference  to  him  in  no  way  extended  the 
legal  rights  of  the  parties,  but  merely  afforded  a  summary  mode  of  deter- 
mining the  matter  of  fact ;  and  that  the  defender  had  mistaken  his  remedy 
—which  was  to  take  immediate  steps  for  returning  the  waggons  as  dlscon- 
form  to  order.     His  Lordship,  therefore,  repelled  the  defences. 

The  Court  substantially  adhered.  The  pursuers  guaranteed  the  waggon 
springs  for  five  years,  the  wheels  for  two  years,  and  the  general  work  for 
twelve  months.  If  in  the  course  of  twelve  months  some  or  all  of  the 
waggons  had  broken  down,  and  it  had  only  then  been  discovered  that  the 
badness  of  the  material  was  the  real  cause,  the  Court  was  not  prepared  to 
bold  that  the  referee  was  not  the  proper  party  to  determine  what  should  be 
done.  The  case,  however,  was  not  in  that  position.  The  purchaser,  who 
had  all  along  been  evidently  acting  in  good  faith,  had  unfortunately  pro- 
ceeded on  a  mistaken  notion  of  his  duty.  It  could  not  be  held  that  the 
defects  complained  of  were  latent  They  might  have  been  discovered 
bj  examination  on  delivery,  and  the  purchaser  went  on  tbe  assumption  that 
be  could  use  the  waggons  and  still  have  the  judgment  of  ^e  referee. — 
[Note  for  reference.— Bell's  Pr.  99,  Com.  L  439 ;  ed.  Shaw  91 ;  Bansan 
V.  MUchell,  7  D.  818 ;  Padgett  v.  M'Nair,  15  D.  76.] 

Act. — A,  B.  Clark  and  Lanccuter.  Agents — E,  and  A.  Inglis,  W.8, 
Alt — Young  and  Mair.     Agent — James  Finlay^  8.8.G. 

MORBISON  AND  MiLNB  V.  MaSSA. DcC.  8. 

Jurudielion — Beconvention — Merchant  Shipping  Act — Arrestment  adf.j. 

On  January  17  1866,  the  Scotia,  of  Aberdeen,  came  into  collision  with 
tbe  barque  Ghilino,  of  Genoa.  Injury  was  done  to  both  vessels.  Morri- 
lon  and  Milne,  owners  of  the  Scotia,,  sued  Francesco  Massa,  as  master  and 
part  owner  of  the  Ghilino,  against  whom  arrestments  were  used  to  found 
jurisdiction,  for  damages.  The  summons  was  signetcd  26th  and  served 
27 tb  Jan.  On  27th  Jan.,  Massa  raised  an  action  in  the  name  of  Barto- 
lomeo,  owner  of  the  Ghilino,  against  Morrison  and  Milne,  for  damages  for 
tbe  same  collision.  On  1st  February  Morrison  and  Milne  raised  against 
Bartolomeo  a  supplementary  action,  which  was  conjoined  with  that  against 
Uasaa.     This  was  an  objection  to  the  jurisdiction  in  the  first  action,  on 
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the  ground  that  the  ship  was  a  foreign  ship  and  Massa  a  foreigner.  It  was 
not  now  maintained  that  Massa  was  part  owner  of  the  Ghiliuo.  The  Lord 
Ordinary  (Barcaple)  sustained  the  jurisdiction.     The  defender  reclaimed. 

Authorities  cited  for  Reclaimer  :  Bell's  Com.  I.  387,  Pr.  ^600;  Ersk. 
III.  3,  43 ;  17  and  18  Vict  c.  104,  §  527 ;  Thomson  v.  Whitehead,  22  D. 
844  ;  Meikle  ▼.  Sneddon,  24  D.  720.  Authorities  cited  for  Kespondcnts : 
Earoey  v.  Forrest,  1  D.  1137  \  White  v.  Spoitiswoode,  8  D.  952 ;  BelFs  Pr. 
2226;  Abbott  on  Shipping,  116;  Story  on  Agency,  116;  Shields  v.  Daois, 
6  Taunt.  65 ;  Bell's  Com.  L  507. 

The  Lord  President  said — The  summons  is  against  Massa  as  master,  and 
the  attempt  is  to  found  jurisdiction  against  him,  as  representing  the 
owners,  by  arrestment  of  a  ship  which  is  not  his.  But  it  is  said  you  can't 
found  jurisdiction  against  a  foreigner  by  arresting  what  is  not  his.  Morri- 
son and  Milne  say  the  objection  is  not  well  founded  on  two  grounds.  (1) 
Reconvention.  A  question  arose  whether  this  was  strictly  reconvention,  aa 
there  was  no  action  by  Massa  when  this  action  was  raised.  It  is  not 
necessary,  however,  to  inquire  critically  or  philologically  whether  reconven- 
tion is  the  proper  name.  On  26th  Jan.,  the  action  was  brought  against 
Massa.  Next  day  an  action  was  raised  by  Massa  and  the  owners  of  the 
Ghilino  against  Morrison  and  Milne  for  damages  arising  out  of  the  same 
matter.  The  names  of  the  owners  of  the  Ghilino  were  not  known  when 
the  action  was  raised  by  Morrison  and  Milne,  but  were  disclosed  by  the 
second  action.  Thereupon,  on  1st  February,  an  action  was  brought  by 
Morrison  and  Milne  against  Bartolomco.  Defences  were  given  in  by 
Morrison  and  Milne  against  the  action  by  Bartolomeo  and  Massa.  But 
defences  were  not  lodged  by  Massa  in  this  action  till  March.  Therefore, 
by  delaying,  he  gets  Morrison  and  Milne  to  join  issue  in  his  claim,  and 
now  maintains  that  they  are  not  entitled  to  have  their  claim  of  damages 
arising  out  of  the  same  matter,  investigated  at  all,  because  they  had  brought 
their  action  one  day  before  his.  That  is  altogether  against  the  principle 
of  reconvention,  which  is,  that  a  party  appealing  to  the  jurisdiction  of  this 
Court  makes  himself  also  amenable  to  its  jurisdiction,  and  eminently  so  on 
questions  arising  in  regard  to  the  same  matter.  It  seems,  on  the  whole, 
that  parties  are  before  the  Court  at  the  same  moment  asking  it  to  investi- 
gate the  same  matter.  Therefore,  all  parties  interested  are  here  appealing 
to  the  Court ;  and  the  subsequent  repudiation  by  Massa  in  March  will  not 
relieve  him  from  the  consequences  of  bis  act  on  27th  January.  The  other 
answer  to  the  objection  to  jurisdiction  is  that  the  original  action  against 
Massa  was  against  him  as  representing  the  intercnts  of  the  ship.  It  is 
said  that  this  is  an  action  against  Massa  as  an  individual.  That  raised 
a  nice  question ;  but  it  is  not  against  him  as  an  individual  but  as  repre- 
senting the  ship  in  a  matter  of  collision  at  sea.  The  statements  are 
exactly  what  are  required  to  make  the  owners  liable.  The  Merchant 
Shipping  Act  provides,  it  is  said,  a  different  remedy,  which  is  here 
the  true  remedy — viz.,  when  a  ship  that  is  British  property  has  been  in- 
jured abroad,  the  foreiprn  vessel  liable  therefor  may  be  attached  and  detained 
when  it  is  found  in  a  British  port  till  satisfaction  is  given  or  a  security  is 
found.  Then  action  may  be  brought  against  the  cautioner.  That  remedy  is 
certainly  given  by  the  Act,  but  it  does  not  interfere  with  the  Court  in  consi- 
dering the  question  whether  the  other  remedy  applies  which  is  given  by  the 
law  of  Scotland.     That  new  remedy  was  given,  indecd|  all  over  the  king- 
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doxD.  There  are  no  words  of  limitation ;  but  it  does  not  follow  that  we 
hare  not  slill  our  own  remedies  in  Scotland.  In  England,  there  was  no 
way  of  getting  at  foreign  owners,  and  it  was  necessary  to  find  a  substitute ; 
but  the  action  against  foreign  owners  was  always  competent  here,  and  our 
former  remedy  id  not  superseded.  .The  action  by  Bartolomeo  and  Massa, 
broaght  the  next  day  after  this,  is  not  alleged  to  be  founded  on  a  mandate 
in  favour  of  Ma.<<sa.  Ho  does  it  simply  in  virtue  of  his  position  as  master 
representing  owners.  Is  he  to  be  good  to  sue  without  a  mandate,  but  not 
to  defend  ? 

The  other  Judges  gave  opinions  differing  in  various  degrees  as  to  the 
grounds  of  judgment,  but  concurring  in  sustaining  the  jurisdiction. 

Act, — Yountj  and  Millar,      Ayent — John    JSermf,    S,S.C. Alt. — 

Clifford  and  Asher.     Ayents — Murdoch  y  Boyd,  and  Henderson,  fFJS, 

Pet,,  Brqdie  or  Mackenzie. — Dec,  12. 
Petition — Tutor  Nominate — Speciid  Potoers — Sale  of  Heritaye. 

A  mother,  as  tutor- nominate,  petitioned  for  authority  to  sell  heritablo 
subjects  by  public  roup,  and  to  ordain  the  sum  to  be  realised,  after  deduct- 
ing expenses,  to  be  reinvested  in  tho  name  of  the  petitioner,  or  of  such 
other  person,  and  on  such  conditions,  as  should  seem  proper,  for  securing 
the  interests  of  the  pupils  and  the  heirs  entitled  to  succeed  to  them,  in  the 
event  of  their  dying  in  pupillarity.  The  heritable  subjects  consisted  of  a 
house  and  garden.  The  house  required  to  be  rebuilt,  or  undergo  thorough 
repair.  The  pupils  were  unable  to  repair  it  without  borrowing  on  the 
security  of  the  house,  having  no  income  whatever  except  the  rents  of  the 
hoose,  and  their  mother  being  poor.  The  petitioner  suggested  that  the 
money  might  be  left  in  the  hands  of  the  tutor  nominate,  as  was  done  in 
Bellamy,  17  D.  115,  and  Mackenzie,  17  D.  314,  or  that  a  curator  bonis 
might  be  appointed  by  the  Court  iu  the  present  petition,  as  was  done  in 
Sawersy  12  D.  905.  Every  case  on  the  subject  was  cited  to  the  Court 
The  Court  was  of  opinion  that  the  petitioner  ought  to  have  a  curator  bonis 
appointed,  in  whose  name  the  price  of  the  property  might  be  invested,  and 
that  that  should  be  done  in  a  separate  petition.  That  being  done,  there 
was  a  case  upon  the  merits  to  justify  the  Court  in  granting  the  prayer. 

Act. — Birnie,     Ayents — O,  and  J,  Binny,  W,S. 

Bbattib  V,  Beattib. — Dec,  15. 
Marriaye — Adulterers — St,  1600  e,  20 — Leyitimacy — Foreiyn. 

m 

Redaction  of  services  expode  by  the  defender,  as  heir  of  provision  of 
Francis  Beattie,  senior,  who  died  in  1837,  leaving  a  trust- settlement  By 
this  he  conveyed  his  heritable  property  to  Francis  Beattie,  his  youngest 
lawful  son  then  alive,  and  to  his  children  lawfully  procreated ;  whom  fail- 
ing, to  Thomas  Clark  Beattie,  his  grandson,  and  his  children  lawfully  pro- 
created. Tho  defender  is  the  lawful  daughter  of  Thomas  Clark  Beattie. 
The  pursuers  claimed  to  be  the  lawful  children  of  Francis  Beattie,  junior, 
by  a  marriage  between  him  and  Jane  Pringlc,  and  so  called  as  heirs  of 
provision  before  the  defender.  The  summons  also  contained  conclusions 
making  it  in  effect  a  declarator  of  legitimacy.  A  preliminary  defence  was 
slatedi  objecting  to  the  title  to  pursue,  on  the  ground  of  the  pursuer's  ille- 
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gitimacj.     A  record  was  made  ap,  and  a  proof  taken,  as  in  consistorial 
cases. 

The  pursuers  contended  that  the  father  and  mother  (Jane  Pringle)  mar- 
ried at  G-retna  Green,  11th  November  1818,  that,  after  living  for  some  time 
at  Carlisle,  thej  went  to  Canada,  where,  on  26th  October  1822,  they  were 
formally  married  at  Montreal  by  the  Rev.  John  Bethune,  Rector  and  Dean 
of  Montreal.  The  defenders  contended  that  the  marriage  at  Gretna,  as 
well  as  that  in  Canada,  were  null,  as  having  taken  place  while  Jane  Pringk 
was  the  wife  of  James  Crombie,  from  whom  she  eloped  with  Francis 
Beattie.  Her  marriage  with  Crombie  was  alleged  to  have  taken  place  on 
26th  November  1805.  Crombie  died  24th  July  1823;  having  obtained  a 
decree  of  divorce  against  Jane  Pringle  in  the  Commissary  Court  of  Edin- 
burgh, on  16th  July  1819.  This  decree  of  divorce  was  not  recovered; 
but  its  terms  were  proved  by  a  duplicate  in  the  Commissary  Court  Books, 
marked  by  the  initials  of  the  Commissary.  It  contained  the  name  of 
Francis  Beattie,  as  the  party  with  whom  the  defender  in  the  process  of 
divorce  had  committed  adultery. 

It  was  proved  that,  by  the  law  of  Canada,  adulterers  cannot  afterwards 
marry.  Mr  Popham  being  asked — "  Is  it  not  a  rule  of  Lower  Canada  law 
that  parties  who  have  committed  adultery  together  can  never  lawfully 
marry  each  other?" — ^replied,  **  Yes;  if  they  have  knowingly  committed 
adultery  with  each  other."  Mr  Mackay,  in  like  manner,  stated — ''  Two 
persons,  wilful  knowing  adulterers,  can  never  marry  together  lawfully  in 
Lower  Canada.'' 

The  Lord  Ordinary  held  the  marriage  invalid,  sustained  the  objection  to 
the  title  to  pursue,  and  dismissed  the  action.  His  Lordship  observed  that 
there  had  been  an  entire  failure  tu  prove  Francis  Beattie's  ignorance.  The 
contrary  was  the  fair  inference  from  the  proof.  Jane  Pringle  had  in  1813 
been  more  than  eight  years  married  to  Crombie,  and  had  lived  with  him, 
and  been  known  as  his  wife.  She  was  living  in  Dumfries,  under  the  name 
of  Mrs  Crombie,  with  her  husband  coming  to  her  regularly  every  Saturday, 
his  work  lying  at  some  distance.  She  haid  children  by  Crombie  living  with 
her.  Her  acquaintance  with  Francis  Beattie  seems  to  have  been  com- 
menced by  her  getting  employment  in  binding  hats  for  the  hat  maoufactory 
carried  on  by  Beattie*s  father ;  and  there  is  no  reason  to  doubt  that  she 
got  this  employment  under  the  married  name  by  which  she  was  then 
known.  It  was  impossible  to  suppose  that  he  did  not  know  her  true  position. 
But  had  the  law  of  Canada  been  different,  the  Lord  Ordinary  would  not 
have  held  the  marriage  valid.  The  question  was  raised  in  the  Supreme 
Court  of  Scotland.  And  although,  in  questions  of  status^  international  law 
requires  that  respect  be  paid  to  the  law  of  the  domicile,  the  principle  does 
not  hold  where  the  law  sought  to  be  applied  is  at  variance  with  that  of  the 
tribunal  of  decision,  in  regard  to  a  fundamental  point  of  national  policy,  or 
general  morality.  (Fenton  t;.  Livingstone,  3  Macq.  397.)  The  Act  1600, 
c.  20,  struck  directly  at  the  case.  And  whatever  might  have  been  the  law 
of  Canq^da,  the  Lord  Ordinary  would  have  been  compelled  to  hold  the 
marriage  in  Montreal  invalid,  and  the  pursuers  illegitimate,  especially  as 
this  was  an  action  for  enforcing  a  claim  to  heritable  property  in  Scotland. 

The  pursuers  reclaimed.     At  advising, 

The  Lord  President  said — The  first  question  was  whether  Jane  Pringle 
was  the  wife  of  Crombie.    And  as  to  tlus  he  could  have  no  doubt — ^the 
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proeeediDgs  in  a  prosecntion  at  the  instance  of  the  Procnrator- Fiscal  against 
Cromhie  for  a  clandestine  marriage  with  her,  in  which  they  compeared  and 
judiciallj  acknowledged  the  clandestine  marriage,  heing  in  evidence. 
Neither  coald  there  be  donbt  as  to  the  identity  of  the  parties  both  in  the 
question  as  to  the  elopement  and  decree  of  divorce  in  which  Beat  tie's  name 
appears.  Then  it  was  clear  that  these  persons  could  not  intermarry  in  Scot- 
lind.  His  Lordship,  however,  did  not  adopt  the  proposition  that  the  Scotch 
law  could  not  recognize  the  Canadian  marriage,  even  if  lawful  in  Canada, 
on  the  principle  established  in  Fenton  v.  Livingstone.  A  marriage  be- 
tween them  in  Scotland  would  have  been  null,  because  Beattie's  name  was 
in  the  decree  of  divorce,  and  therefore  came  within  the  statutory  provision. 
But  apart  from  that  statute,  his  Lordship  did  not  think  a  marriage  between 
adulterers  (after  the  dissolution  of  the  prior  marriage)  either  illegal  or  im- 
moral in  the  eye  of  the  law  of  Scotland.  The  fact  of  the  marriage  cere- 
mony in  Canada  being  established,  the  question  arose,  could  that  be  a 
lawful  marriage  in  Canada?  Mr  Popham's  evidence  was  very  clear  in 
the  negative.  The  other  witness  was  more  fastidious  in  giving  his  evi- 
dence. But  he  comes  to  substantially  the  same  thing,  only  making  great 
allowance  for  tho  ignorance  of  one  party,  and  the  constitution  thereby  of 
a  putative  naarriage  valid  to  certain  effects  in  consequence  of  bona  fides. 
Mr  Popham  said  a  marriage  between  two  who  had  **  knowingly''  committed 
adultery  was  bad.  Mr  Maokay  used  the  words  "  knowingly  and  wilfully." 
His  Lordship  could  not  see  that  there  was  really  any  distinction  between 
eommitting  adultery  ''  knowingly "  and  committing  it  *'  knowingly  and 
wilfully."  Upon  the  question  of  fact  whether  Francis  Beattie  did  know 
that  Jane  Pringle  was  married  to  another,  the  evidence  was  reviewed  by 
his  Lordship  nearly  in  the  same  terms  as  was  done  by  the  Lord  Ordinary, 
and  to  the  same  effect  It  was  a  thing  to  be  proved  by  circumstantial 
evidence,  and  the  case  was  as  clear  as  could  well  be — clear  enough  to  have 
established  a  criminal  charge  against  Beattie  if  we  were  now  in  the  habit 
in  Scotland  of  prcsecuting  adulterers  criminally. 

Lord  Carriehill  and  Lord  Ardmillan  concurred. 

Lord  Deas  also  concurred,  observing  that  it  was  not  necessary  to  decide 
the  question  that  would  arise  if  the  Canadian  marriage  had  been  valid. 
That  question  was  not  solved  by  the  principle  of  Fenton  v.  Livingstone. 
His  Lordship  thought  the  marriage  was  not  contrary  to  morality  or  the 
policy  of  the  law  of  Scotland ;  and  the  question  would  have  had  to  be 
settled  upon  narrower  considerations. 

The  Court  adhered  to  the  Lord  Ordinary's  interlocutor,  dismissing  the 
action. 

AcL — Fraser^  Scott,  and  B^and,     Agent — John  Walh^  S.S.C. AU 

SoL-6en,j  PaUison,  and  A,  Blair.     Agent — John  M^Cracken,  S.S.G. 

Tatlou  v.  Craio. — Dec  20. 

Expenses — Slander, 

This  ease  was  tried  npon  an  issue,  proceeding  on  the  admission  of  a  letter 
from  the  defender  to  the  pursuer  in  the  following  terms : — "  Just  as  I  ex- 
pected, your  orders  plentiful,  your  money  nowhere  ;  but  there  are  too  many 
of  this  class  in  your  town  particularly — ^please  try  elsewhere  ;  but  friends 
in  my  way  of  business  in  this  town  wiU  have  the  opportunity  of  reading  your 
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communications.  I  cannot  say  I  wish  you  better  fortune  elsewhere,  because 
I  believe  your  system  should  be  put  a  stop  to. — Yours,  &c.,*'  and  asking 
'*  Whether  it  was  of  and  concerning  the  pursuer,  and  falsely  and  calamni- 
onsly  represented  him  as  a  dishonest  person,  &c." 

The  jury  found  for  the  pursuer,  damages  one  farthing.  The  Lord  Ordi- 
nary (Ormidale)  found  that  the  case  fell  uoder  the  general  rule  that  a  pur- 
suer of  an  action  for  slander,  who  has  obtained  a  verdict  for  nominal  da*nages, 
is  entitled  to  expenses — (1)  Because  the  slander  here  was  of  a  very  serious 
description ;  (2)  The  jury  found  the  slander  to  be  false  and  calumnious, 
and  to  the  lo3s,  injury,  and  dimige  of  the  pursuer ;  (3)  The  defender  mode 
no  apology ;  (4)  While  nominal  damages  may  have  been  given,  in  conse- 
quence of  no  publication  having  been  proved,  it  was  important  for  the  pur- 
suer to  have  the  serious  charge  negatived,  more  especially  as  the  letter 
contained  a  threat  to  make  known  the  matter  to  friends  in  the  same  line  of 
business  in  Liverpool.  The  defender  reclaimed,  and  contended  that  this 
case  was  exc3ptional.  The  letter  never  having  been  Cvjmmunicated,  there 
was  no  daf  m  ition,  but  the  dimigas  sought  were  only  for  injury  to  feelings 
(Lovi  V.  Wood,  Hume,  613;  Ewing  v.  E.  of  Mar,  U  D.  314,  330);  and 
the  pursuer  sought  for  £500,  and  got  only  a  farthing,  which  showed  that 
the  jury  thou!;ht  that,  if  he  was  not  so  bid  as  the  defender  had  said,  he 
was  very  naarly  so.     (Mason  v,  Tait,  13  D.  1282 ;  Duncan,  22  D.  934.) 

The  Court,  without  calling  on  counsel  for  the  pursuer,  adhered. 

Act, — SoL'Oen,  and  Shand,     Agents — Messrs  J,  W.  and  J,  Mackenzie, 
TF.S, AlL'-A.  R  Clark  and  Mind.     Agent-^R.  P.  Stevenson,  S.S.C. 

Pet,,  Flbtchkr  and  Another. — Dec  11. 

Entail — Registers — Warrant  to  transmit  recorded  deed. 

The  petitioners  were  heirs  under  two  deeds  of  entail,  the  one  executed 
in  1759;  and  the  other,  corroboration  of  the  first,  in  1804.  These  deeds 
were  both  in  the  Books  of  Council  and  Session.  The  petition  was  ad- 
dressed to  the  Lords  of  Council  and  Session,  and  came  before  the  Junior 
Lord  Ordinary.  The  prayer  was  "  to  grant  warrant  to  the  Lord  Clerk- 
Register,  and  other  Keepers  of  the  Records,  to  transmit  the  two  principal 
disposition!)  and  deeds  of  entail  to  the  clerk  of  this  application,  or  to  ap- 
pear before  your  Lordships,  and  to  exhibit  the  same,  and,  upon  the  same 
being  produced  or  exhibited  as  aforesaid,  to  interpone  your  authority  to 
the  said  disposition  and  deeds  of  entail,  and  to  grant  warrant  to  the  Keeper 
of  the  Register  of  Tailzies  for  recording  the  same  agreeably  to  the  Act  of 
Parliament  1685,  cap.  22.*'  The  Lord  Ordinary  reported  the  matter 
verbally.  The  petitioners  founded  upon  A.S.,  24th  December  1838,  sec. 
15,  as  showing  that  the  Lord  Ordioary  had  power  to  grant  the  warrant 
The  Court  held  that  the  proceeding  should  be  under  the  authority  of  the 
Inner  House,  and  directed  the  Lord  Ordinary  to  frame  an  interlocutor  pro- 
ceeding upon  that  authority,  and  providing  that  the  documents  should 
always  remain  in  public  custody,  and  should  be  retransmitted  to  the 
Keepers  of  the  Records  as  soon  as  they  were  recorded  in  the  Register  of 
Tailzies.  Act — J^l-Gen,  and  Sliand. 
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SECOND  DIVISION. 

BiAms  (Inspector  of  Barony  Parish  of  Glasgow)  v.  Adahson  (Inspector 

of  City  Parish.)— i^ov.  28. 

Poor — Settlement — Pupil  child. 

Clirk,  an  able-bodied  man,  had  in  1854  a  residential  settlement  in  the 
parish  of  0.  This  settlement  he  lost  by  non-residence  in  1859.  In  1856 
he  deserted  his  family,  who  were  relieved  by  the  parish  of  B.  In  1857 
be  retamed,  and  repaid  the  sams  expended  in  relief  of  three  of  his 
children;  but  with  regard  to  his  remaining  child,  Elizabeth,  the  subject 
of  the  present  action,  who  had  been  admitted  into  the  poorhouse  of  B.,  he 
neither  paid  for  nor  removed  her.  Elizabeth  was  then  in  pupillarity,  and 
has  admittedly  always  been  in  weak  health.  She  has  since  remained  and  is 
BOW  in  the  poorhouse  of  B.,  by  which  parish  the  statutory  notice  was  in  1863 
lent  to  the  parish  of  0.,  on  the  assumption  that  it  was  the  parish  of  her 
settlement.  It  was  admitted  on  the  part  of  G.  that  Elizabeth^  in  respect  of 
her  health,  was  all  along  a  proper  object  of  parochial  relief. 

The  Court  (rev.  judgm.  of  Sheriffs  of  Lanarkshire  and  of  Lord  Bar- 
caple)  hdd^  that  by  C.*s  admission  the  pauper  was  from  1856  downwards 
a  proper  object  of  parochial  relief,  that  is  a  person  entitled  to  demand  such 
relief.  Her  father  being  |in  able-bodied  man,  die  could  not  have  been  ^ 
unless  there  were  something  exceptional  in  her  case,  as  doubtless  would 
have  heen  proved  to  be  the  fact,  but  for  C.'s  admission,  which  rendered 
BQch  proof  unnecessary.  Her  father's  and  therefore  her  own  settlement  ii^ 
1856  was  in  the  parish  of  G.  This  settlement,  though  acquired  through 
her  father,  was  acquired  in  her  own  right,  and  no  loss  by  the  father  of  that 
settlement  could  affect  the  settlement  which  the  child  had  so  acquired.  If 
the  father  had  become  chargeable  in  1856,  subsequent  absence  from  the 
parish  would  not  have  altered  his  settlement,  unless  and  until  he  was  reha- 
bilitated. The  case  of  a  child  was  precisely  analogous.  In  aU  cases,  when 
s  person  became  a  pauper,  his  then  settlement  fixed  the  liability. 

Lord  GowAN  dissented.  Advances  made  to  an  unemancipated  child  and 
in  her  own  right  could  not  be  made  the  subject  of  a  legal  claim.  Assuming 
the  child  to  bo  a  lunatic  pauper,  and  therefore  a  burden  on  her  father's 
lettlement,  snch  burden  ought  to  be  laid,  not  on  the  residential  settlement^ 
whieh  he  had  lost,  but  on  his  birth  settlement.  The  admission,  though  in- 
eaationsly  worded,  meant  only  that  the  health  of  Elizabeth  was  such  as 
woold  have  made  her  a  fit  object  of  parochial  relief,  apart  from  the  speci- 
sltjr  of  her  having  an  able-bodied  father. 

Alt,  Fraaer  4"  Bumet.     Agent — John  ThmnsoOy  S.S.C. AU. — Ad- 

wcatut,  W.  M.  Thomson.    Agent— W.  Burnett^  8.S.C. 

Apf.  W.  D.  Hall  and  Otbsbs. — Nov.  24. 

Sefuetiration — Personal  Protection — Appeal — Competency — 19  &  20  Viol 

c.  79,  §  169. 

At  a  meeting  of  his  creditors,  personal  protection  wss  by  the  vote  of  a 
majority  refused  to  the  bankrupt.  Against  this  resolution  the  minority  ap- 
pealed.   The  prayer  of  the  appeal,  which  purported  to  be  under  seo.  169 
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of  the  Bankiiiptcj  Act,  simplj  requested  the  resolation  to  be  rcoalled  on 
the  groand  that  it  had  been  carried  bj  fictitionfl  votes.  The  Coart  re- 
mitted to  the  Sheriff  to  dismiss  the  appeal  as  incompetent  All  that  the 
prayer  asked  was  to  recal  a  negative,  which  could  end  in  nothing,  and  do 
no  good  to  the  bankrupt.  The  proper  course  would  have  been  to  protest 
at  the  meeting  that  the  resolution  was  not  carried,  and  then  in  the  appeal 
to  ask  this  to  be  found.  Lord  Benholme  dissented.  He  thought  no  parti- 
cular form  of  prayer  was  necessary,  and  that  sufficient  materials  were  be- 
fore the  Court  to  enable  it  to  do  substantial  justice  in  the  case. 

Act— Millar,   W.  M,  Thomson.     Agent— J.  Ross,  S.S.C. AIL— 

Decanus  db  Bhind.     Agent — R.  P.  Stsoenson,  &&C7. 

DuKB  OF  BuooLEUCD  V,  OowAN  Brothkr& — Nov.  28. 
Jury  Trial — Special  Jury — Motion  to  qtuiah  verdict — Competeney, 

A  motion  was  made  in  this  case  to  have  the  whole  proceedings  at  the 
jury  trial,  which  took  place  in  August  last  before  a  special  jury,  quashed 
and  set  aside,  as  having  taken  place  before  an  illegal  tribunal ;  the  allega- 
tion being  that  the  jury  had  not  been  properly  strack.  The  Sol-Gen.,  for 
the  pursuers,  opposed  the  motion  (1)  as  incompetent ;  (*2)  on  its  merits. 
The  Court  on  the  former  ground  refused  the  motion.  After  a  verdict  was 
returned,  there  was  no  way  of  setting  it  aside  except  by  the  means  prescribed 
by  statute  and  regulated  by  Act  of  Sederunt ;  these  were  (1)  by  a  bill  of 
exceptions ;  (2)  by  a  motion  for  a  new  trial  The  present  application  was 
unauthorised  by  statute,  and  unknown  in  practice.  Being,  ^erefore,  quite 
irregular,  the  Court  could  pronounce  no  deliverance  upon  it 

Burnet  v.  Hbnrt. — Nov.  80. 
8  Vic,  c.  19,  §  Z2— Arbiter's  Clerh— Expenses. 

The  dispute  was  whether  the  pursuer,  or  defender  as  representing  the 
Glasgow  Corporation  Water-works  Commissioners, — who  had  constructed 
certain  works  through  lands  the  minerals  in  which  belonged  to  the  pursuer 
— ^was  bound  to  pay  the  one-half  of  an  account  due  to  Traquair,  as  clerk  to 
arbiters  under  the  Lands  Clauses  Consolidation  (Scotland)  Act,  1845.  8eo.  32 
of  that  Act  enacts  that  "  all  the  expenses  of  any  such  arbitration  and  inci- 
dent thereto,  to  be  settled  by  the  arbiters  or  oversman,  as  the  case  may  be, 
shall  be  borne  by  the  promoters  of  the  undertaking,  unless  the  arbiters  or 
oversman  shall  award  the  same  sum  as,  or  a  less  sum  than,  shall  have  been 
offered  by  the  promoters  of  the  undertaking,  in  which  case  each  party  shall 
bear  his  own  expenses  incident  to  the  arbitration ;  and  in  all  cases  the  ex- 
penses of  the  arbiters  or  oversman,  as  the  case  may  be,  shall  be  borne  by 
the  promoters  of  the  undertaking." 

In  this  case  the  arbiters,  after  investigating  the  claim,  had  awarded  the 
pursuer  nothing.  The  Court  (reversing  the  interlocutor  of  Lord  Ormidale) 
assoilzied  the  defender.  The  section  of  the  Act  divided  the  expenses  into 
three  classes-— (1)  those  of  the  promoters  (2)  those  of  the  claimant,  and  (3) 
those  of  the  arbitera  The  statute  did  not  contemplate  that  there  should 
be  a  clerk  to  a  submission  under  it,  but  if  a  clerk  was  employed  his  account 
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fell  under  tlie  third  class,  whicli  in  all  cases  full  to  be  paid  by  tbe  pro- 
moters. 

Act. — Young  d)  Burnet    Agent — J,  Thomson^  S.S.C. Alt — Clark 

SJohnstafie,    Agent — J,  Padon,  S.S.C. 

Gibson  v  Magqurbn. — Dec  5. 
Separation — Process — Action  by  several  Pursuers-^Competency. 

This  was  an  action  of  damages  against  a  law  agent  on  the  ground  inter 
alia  that  he,  actiug  for  the  debtor,  had  delivered  two  bonds  to  the  creditors 
in  them,  knowing  that  certain  signatures  to  these  bonds  were  forged.  There 
were  four  pursuers,  two  of  whom  were  creditors  in  one  bond  for  L.1200, 
and  the  other  two  in  a  bond  for  L.300.  The  security  was  over  the  same 
sahjects,  and  the  creditors  in  each  bond  were  to  rank  pari  passu.  The 
summons  concluded  for  a  slump  sum  of  L.840.  The  Court  dismissed  the 
action  as  incompetently  laid.  There  were  here  two  sets  of  pursuers  with 
DO  community  of  interest — nay,. whose  interests  might  at  any  time  become 
adverse.  Their  respective  claims  might  come  to  depend  upon  quite  differ- 
ent grounds  ;  the  one  might  succeed  and  the  other  fail ;  and  yet  they  had 
no  mode,  nor  any  clue  to  a  mode,  of  ascertaining  what  amount  of  interest 
each  set  of  pursuers  had  in  the  sum  concluded  for. 

Act — Fraser  dc  Scott,     Agents — Mun*ay,  Beithj  &  Murray ^  W.S. 

Alt — AdvacatuSy  d  W,  N,  M'Laren.    Agent — J,  M.  Macgueen^  S,S.C. 

MOBRIS  V,  BiGKETT. 

Appeal — Application  of  Judgment 

A  judgment  of  the  Court  of  Session  was  affirmed  simpliciter  by  the  House 
of  Lords.  The  pursuer  (respondent  in  the  appeal)  petitioned  the  Court 
(1)  to  apply  the  judgment  of  the  House  of  Lords;  (2.)  for  warrant  to  deli- 
ver up  the  bond  of  caution  which  had  been  deposited  on  payment  of  the 
expenses  under  an  interim  execution  granted  by  the  Court  of  Session  pend- 
ing the  appeal  The  Court  refused  the  petition  as  unnecessary  and  incom- 
petent The  first  prayer  was,  in  the  case  of  a  simple  affirmance,  nnneces- 
sary ;  and  the  bond  of  caution  was  an  obligation  to  repeat  the  expenses  in 
the  event  of  a  reversal,  which  had  not  and  could  not  now  occur. 

Alt. — Orr  Paterson.     Agents — Duncan  d  Dewar,  W*S, Alt. — A* 

Blair.    Agents — Hunter  Blair  d  Cowan,  W.S. 

RHiin>*s  Trusteks  v.  Gunn  and  Others. — Dee.  7. 
Trust  Deed — Legacy — Vesting — Conditio  si  sine  Itberis. 

Alexander  Bhind  died  on  3d  July  1863.  Under  his  trust  disposition  and 
settlement  (dated  1st  January  1861)  he  bequeathed  a  legacy  of  L.2000  to 
hb  aunt,  Mrs  Gunn,  and  failing  her  by  death,  and  in  the  event  of  her  leaving 
lawful  children,  he  directed  his  trustees  to  divide  the  legacy  equally  among 
these  children.  Mrs  Gunn  died  in  February  1862.  One  of  her  daughters, 
Mrs  Leith,  died  in  1855,  leaving  children.  They,  in  right  of  their  mother, 
and  as  grandchildren  of  Mrs  Gunn,  claim  a  proportional  share  of  the  L.2000 
with  the  other  children  of  Mrs  Gunn  who  still  survive.  The  Court,  adher- 
ing to  the  judgment  of  the  Lord  Ordinary  (Ormidale)  repelled  their  clainL 
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The  legacy  eonld  not  haye  vested  in  the  mother  of  the  claimants,  and 
therefore  no  part  of  it  deTolved  on  them  jure  representationis.  Farther, 
the  maxim  si  sine  Uheris  did  not  apply.  The  claimants'  mother  haying 
died  loDg  before  the  truster  made  his  settlement,  there  was  no  ground  for 
holding  that  he  included  or  intended  jto  include  her  among  the  children  of 
his  aunt  There  was  no  averment  that  the  truster,  when  he  made  his  set- 
tlement, was  ignorant  of  the  fact  that  the  claimants'  mother  was  dead. 

Act — Young  it  Lee.    Agent — H»  W.  GomUlonf  S.S.C. AIL — Sol,- 

Gen,  and  Hunter.    Agents — Morton^  Whitehead,  &  Greig,  W.S. 

PetUumer — ^WnuAua — Nov.  23. 

Petitions-Judicial  Faetor.—l9  and  20  Vict.  c.  79  §  164. 

A  petition  for  a  judicial  factor  was  brought  under  section  164  of  tbe 
Bankruptcy  Act,  by  an  heritable  creditor  of  a  deceased  person.  There 
were  no  representatives  with  an  active  title.  No  information  was  given  as 
to  the  indebtedness  of  the  estate  or  the  parties  interested.  The  moveable 
estate  was  ex  facie  sufficient  to  satisfy  the  petitioner's  claim.  The  petition 
was  reported  verbally  by  Lord  Mure,  and  the  Oourt  in  the  exercise  of  their 
discretion  refused  the  application. 

Lord  Advocatb  v.  Earl  of  Five. — Dec,  11. 

Eocchequer — Succemon  DvJty — Deducti(ms^-A%  and  17  Vict,  e.  51,  §  Si- 
Date  of  Succession, 

In  1864,  an  information  was  laid  by  the  Lord  Advocate  against  the  fifth 
Earl  of  Fife — ^the  question  then  raised  being  whether  he  was  liable  to  suc- 
cession-duty under  section  2  of  the  Act  The  Lord  Ordinary  (Ormidale) 
held  that  he  was,  and  that  judgment  was  acquiesced  in.  The  question  now 
before  the  Court  is  as  to  the  amount  of  the  duty.  The  rental  of  the  estate 
amounted  to  L.29,767,  ISs.  7d.  On  the  part  of  the  Crown,  it  is  admitted 
that  deduction  must  be  made  of  L.6983,  14s.,  the  amount  of  the  annual 
interest  at  the  rate  of  five  per  cent,  on  a  debt  of  L.  139,674,  Os.  2d.,  due 
by  the  trust-estate  when  the  succession  opened  to  the  Earl.  Over  and 
above  this  sum,  the  Earl  claims  a  deduction  of  L.4441,  Is.  5d.  of  pre- 
miums of  insurance  payable  by  him  on  policies  which  he  obtained  on 
his  life  to  enable  him  to  relieve  the  trust- estate  of  the  above  sum  of 
L.139,674,  Os.  2d.,  leaving  it  a  burden  upon  his  life-interest  in  the  estates. 
The  Lord  Ordinary  (Ormidale)  held  that  he  was  not  entitled  to  such  de- 
duction. A  further  question  was  raised  as  to  what  was  to  be  taken  as  the 
Earl's  age  at  the  date  of  his  succession — ^whether  forty-two  or  forty-three. 
This  turned  upon  whether  the  date  when  the  succession  opened  to  the 
Earl,  or  the  date  when  he  actually  obtained  possession  under  a  title — via., 
the  date  when  the  deed  of  denuding  waa  executed  by  the  trustees  in  hia 
favour — was  to  be  held  to  be  the  regulating  date.  The  Lord  Ordinary 
held  the  former,  and  that  the  Earl's  age  was  therefore  forty-two.  The 
Earl  reclaimed,  but  the  Court  adhered. 

Act — Advocatus,  Buther/urd,  Agent — Solicitor  of  Inland  Revenue. 
Jilt, — Young^  Clark.    Agents — H,  find  A.  Inglia^  W,^. 
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Mas  Ha&tlbt  ob  Nolan  v,  HARTLSt's  TruStbis — Dec  12. 
Trust-Deed — Codicil — Construction — Vesting. 

By  tnist-cleed  of  26t&  December  1833,  the  deceased  Mrs  Hartley 
directed  her  trustees  "  itnmediatelj  after  my  death,  or  so  soon  thereafter  as 
the  same  can  be  advantageously  effected,  to  sell  and  dispose  of,  and  realise 
my  whole  heritable  and  moyable  property ; "  and  she  proceeded  to  declare, 
"I  hereby  direct  and  appoint  my  said  trustees  and  their  foresaids  to 
apportion  and  divide  my  trust-estate  when  so  realised  (after  deduction  of 
the  provisions  under  the  first  condition  of  this  trust)  equally  among  my 
fire  grandsons,"  whose  names  and  designations  then  follow;  and  the  truster 
then  goes  on  to  say  that  they  are  to  receive  the  property  "  share  and  share 
alike,  upon  their  tespectively  attaining  majority,  or  twenty-one  years  com- 
plete; declaring  tha^  in  the  event  of  any  of  my  said  grandsons  dying 
without  leaving  lawful  issue  of  their  own  bodies,  such  dcceaser's  share  shall 
he  equally  divided  among  tho  survivors ;  but  if  the  deceascr  shall  leave 
lawlm  issue  of  his  body,  such  issue  shall  be  entitled  to  their  parents'  share 
of  my  said  trust-estate ;  declaring  farther,  that  in  the  event  of  any  of  my 
said  grandchildren,  or  their  issue,  being  under  age  at  the  period  of  my  said 
trustees  realising  and  finally  winding  up  my  said  trust-estate,  then,  and  in 
that  event,  my  said  trustees  shall  set  apart  the  share  of  such  child  or  chil- 
dren under  age  until  he  or  they  shall  have  attained  majority,  my  said  trus- 
tees having  full  power  either  to  advdnce  or  accumulate  the  interest  during 
such  minority  as  they  may  see  expedient  and  proper/'  By  an  after-clause 
she  instructed  her  trustees  '^  to  let  my  dwelling-house  at  such  rent  as  they 
may  think  proper,  until  it  can  be  advantageously  sold,  dividing  the  free 
rent  obtained  therefor  among  my  said  grandsons  and  their  foresaids 
equally,  share  and  share  alike ; ''  and  by  her  codicil  of  18th  April  1834, 
Mm  Hartley  recalled  and  altered  her  settlement  to  the  following  effect :— ^ 
"  I  do  hereby  give,  grant,  and  dispone  to  my  daughter  all  and  whole  my 
dwelling-house  and  pertinents  ....  in  liferent,  for  her  liferent  use 
allenarly,  aild  to  my  within-written  trustees,  for  the  special  ends,  uses,  and 
purposes  within  mentioned,  in  fee ;  it  being  my  wish  and  intention  that  my 
Slid  daughter  shall  have  tlie  liferent  use  of  my  said  dwelling-house  and 
furniture,  &c.,  if  she  survives  me,  and  that  at  her  death  the  whole  shall  be 
realised,  along  with  the.  remainder  of  my  trust  effects,  and  divided  among 
my  five  grandsons  within  named,  in  manner  particularly  withifi  directed; 
and  in  so  far  as  not  expressly  and  effecttially  altered  by  this  codicil,  or 
these  presents,  I  do  hereby  ratify,  approve,  and  confirm  the  within-written 
trust-disposition  and  dded  of  settlement." 

The  Lord  Ordinary  found  that,  according  to  the  sound  colistruction  of 
the  trust-disposition  and  codicil,  the  right  thereby  given  to  tho  grand- 
children of  the  testatrix  and  their  issue  did  not  vest  till  the  death  of  her 
daughter,  the  pursuer,  and  that  all  the  said  grandchildren  and  their  issue 
being  dead,  the  right  to  the  whole  property,  heritable  and  movable,  be- 
longing to  the  said  testatrix,  was  now  vested  in  the  pursuer,  her  only  child 
and  heir-at-law. 

To-day  the  Court  by  a  majority  adhered.  They  thought  that  tho  effect 
of  the  codicil  was  to  remove  the  punctum  temporis  at  which  vesting  took 
place  in  the  grandsons  to  the  death  of  the  liferentrix.     The  settlement  waa 
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framed  from  tlie  first  on  the  footing  that  a  realisation  and  division  indi- 
cated the  time  of  vesting.  No  doubt  the  testatrix  did  not  contemplate  that 
her  grandsons  would  all  die  in  the  interval,  but  this  could  not  affect  the 
meaning  of  the  terms  employed. 

Lord  Neaves  differed.  He  thought  the  Court  were  giving  an  effect  and 
importance  to  the  codicil  as  overruling  the  prmcipal  deed,  which  was  never 
contemplated  by  the  testatrix,  and  was  not  fairly  dcducible  from  its  own 
terms. 

Counsel  for    Reclaimer — Monro ^   Oibson.    Agents — JFtlliam  IfifcheU^ 

S.S.C. Counsel  for  Hartleys  Trustees — Skelton.  Agents — Tods,  Murray, 

and  Jamieson,  W,S. Counsel  for  Pursuer — Young,  Duncan,     Agent — 

Walker,  W.S. 

M'EWAN  V.  MlDBLETON — DcC,  14. 

Beteniion — Partnership  Creditor — Partner*s  Debtor — Liquid 

Counter-  Claims. 

The  parties  in  this  case  were  calcnderers  in  Glasgow.  Under  their  con- 
tract of  copartnery,  all  disputes  were  to  be  referred  to  an  arbiter.  After 
the  business  had  gone  on  for  about  three  years,  M^Ewan  had  recourse  to 
the  arbiter,  and  the  latter  found  that  Middlcton  was  insolvent,  in  the  sense 
of  the  contract  M^Ewan  thereupon  elected  to  take  over  the  whole  busi- 
ness and  estate  of  the  company,  having  power  to  do  so  under  a  clause  in 
the  contract.  Middleton's  share  in  the  concern  was  estimated  by  the 
arbiter  at  L.406,  Is.  Id.,  and  this  sum  M^Ewan  was  ordained  to  pay  him. 
On  the  other  hand,  it  appeared  that  Middleton  was  proprietor  of  the  tene- 
ment in  part  of  which  the  business  was  carried  on.  The  company  acted  as 
factors  for  this  property,  and  kept  a  separate  account  for  it  called  the  pro- 
perty account  Middleton's  debit  on  that  account  amounted  to  L.968,  6s. 
The  arbiter  had  no  power  under  the  submission  to  deal  with  this  account — 
Middleton  having  charged  M*Ewan  for  the  sum  awarded  to  him.  M'Ewan 
brought  a  suspension  of  the  charge,  and  pleaded  that  he  was  entitled  to  set 
off  the  sum  at  Middleton 's  debit  on  the  property  account  against  the  sum 
awarded  to  Middleton. 

Lord  Kinloch  refused  the  suspension ;  but  the  Court  unanimously  re- 
called that  interlocutor.  They  held  the  case  to  be  one  not  of  compensa- 
tion but  of  retention.  The  arbiter  had  rightly  not  set  off  the  debt  due  bj 
the  charger  to  the  company  against  the  sum  to  which  he  was  found  en- 
titled under  the  decree-arbitral ;  but  in  the  suspension,  M^Ewan  was  quite 
entitled  to  retain  the  sum  ascertained  to  bo  due  to  him  on  the  property 
account  as  against  the  sum  awarded  against  him.  His  plea  to  tlutt  effect 
was,  accordingly,  sustained. 

Act, — Shand,  Maclean,    Agent — J,  Ross,  S.S,C, Alt, — Clark,  Asher, 

Agents — MaconocJne  &  Hare,  W,S, 

Queen  v.  Beattie — Dec,  18. 
Exchequer — Quarter  Sessions — Special  Case — 6  Geo.  IV,,  c.  81,  §  26. 

This  was  a  case  stated  by  the  Quarter- Sessions  of  Perthshire  for  the 
opinion  of  the  Court  It  was  presented  in  terms  of  the  84  th  section  of  the 
General  Excise  Act  (7  and  8  Geo.  IV.,  c  53).     The  import  of  the  facts 
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iHueh  ihe  Sessions  beld  as  proved  is  as  follows : — The  defender  keeps  a 
temperance  hotel  in  Blairgowrie,  and  has  accommodation  for  lodgers.  An 
excise  officer,  acting  under  instructions,  entered  the  hotel,  and  asked  the 
defendant's  wife,  in  his  absence,  for  a  bottle  of  bitter  beer.  The  wife,  un- 
known to  the  officer,  pent  her  servant  to  a  trader.  The  servant  bought  and 
paid  for  the  beer.  The  bottle  was  uncorked  by  the  wife,  and  by  her  given 
to  the  excise  officer,  who  paid  for  it  and  drank  part  of  it.  Three  of  the 
justices  held  that  these  proved  facts  amounted  to  a  sale  of  the  beer,  and 
that  the  defendant  had,  through  his  wife,  contravened  the  statute  (6  Geo.  lY., 
a  81,  sec.  26).     The  other  three  were  of  opinion  that  there  was  no  sale. 

The  Court  were  of  opinion  that,  on  tho  facts,  there  was  no  legal  ground 
for  a  conviction.  That  there  had  been  a  double  sale  they  had  no  doubt 
Whether  it  was  a  sale  by  retail  was  not  so  clear.  The  ordinary  meaning 
of  that  phrase  was  a  sale  by  small  quantities  of  a  commodity  of  which  the 
seller  had  a  large  stock.  That  was  not  the  case  here  disclosed.  At  the 
same  time,  had  it  been  necessary  to  decide  this  point,  they  would  have  had 
Bome  difficulty,  for  the  word  "  retail,"  as  defined  in  certain  of  the  Excise 
Btatates,  seemed  to  apply  to  any  sale  of  liquor  provided  it  did  not  amount 
to  a  certain  specified  quantity.  They  were,  however,  in  a  position  to  ex- 
press an  opinion  for  the  direction  of  the  justices  on  other  grounds,  for  the 
section  of  the  statute  which  the  defender  was  said  to  have  contravened  re- 
ferred to  the  case  of  persons  who  regularly  traded  in  the  articles  there 
enumerated,  and  who,  if  they  did  not  take  out  the  proper  licence,  would  for- 
feit a  certain  penalty.  Such  was  not  the  case  of  the  defender.  The  act  with 
which  he  was  charged  was  an  isolated  one.  No  doubt  a  single  act  of  sale 
might  from  attending  circumstances  infer  a  constant  traffic.  There  were 
no  such  circumstances  here.  The  sale  was  made  by  a  person  who  not  only 
kept  no  stock  on  hand,  but  openly  professed  that  he  did  not;  and  it  was, 
farther,  not  unimportant  that  the  transaction  was  not  attended  with  profit. 
Expenses  were  asked  by  the  defender,  but  the  Court  held  that  they  had  no 
power  to  deal  with  that  question. 

Ad, — AdvocatuSy  Solicitor- General,  Rutherfurd,     Agent — Solicitor 
for  Inland  Revenue. AlLFrcuer,  Campbell,  Agent — J.  GrcUletlg^  S,SO. 
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HiMisTXR  OF  KiLBiRNU  V.  Heritor& — Dec,  19. 

The  minister  of  Kilbimie  applied  for  an  augmentation  of  twelve  chalders. 
The  last  augmentation  was  in  1815.  The  Earl  of  Glasgow  and  other  heri- 
tors objected  that  there  was  no  free  toind.  The  question  was,  whether  a 
deeree  of  valuation  of  the  teinds  of  the  Barony  of  Kilbimie  was  a  valid  de- 
cree. The  minister  maintained  that  it  was  not,  as  it  appeared  ex  facie  of 
it  that  the  minister  had  not  been  called  as  a  party  to  the  valuation  (Kirk- 
wood  V.  Grant,  Nov.  7, 1865,  4  Macph.  4.) 

The  Lord  President  said — ^This  is  a  question  of  expediency  and  justice 
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rather  than  of  strict  law.  An  augmontatioD  is  asked,  and  tde  qnestibn 
whether  it  should  be  granted  depends  on  whether  there  is  a  good  valua- 
tion. I  don't  mean  to  say  that  the  production  of  a  decree  of  valuation  i§ 
in  every  case  to  stop  a  minister  from  getting  an  augmentation.  But  if  a' 
decree  is  produced  which  has  a  certain  sanction,  then  the  matter  may  de* 
xnand  further  investigation.  Here  the  decree  received  effect  in  the  previous 
augmentation  in  1815.  It  was  then  produced,  and  no  objection  to  it  taken. 
It  has  been  acquiesced  in  during  the  subsequent  fifty  years,  although  the 
smallness  of  the  stipend  was  a  very  strong  inducement  to  bring  an  augmen- 
tation. The  question  now  is  where  and  how  the  further  discussion  which 
is  necessary  shall  take  place.  If  we  grant  the  augmentation,  the  result  is 
that  the  heritor  may  be  compelled  to  pay,  for  perhaps  a  series  of  years,  on 
an  interim  scheme  of  locality,  to  which  he  has  had  no  opportunity  of  ob- 
jecting. If,  on  the  final  scheme,  it  should  be  held  that  the  decree  of  valua- 
tion is  good,  there  would  be  no  augmentation.  Looking  to  the  circumstances 
of  the  case,  his  Lordship  was  of  opinion  that  the  best  course  was  to  sist 
procedure,  until  the  minister  should  bring  an  action  of  declarator  to  ascer- 
tain the  validity  of  the  valuation.  He  would  still  have  the  benefit  of  the 
date  of  this  process. 

The  Lord  Justice-Clerk  concurred,  but  could  not  but  express  his  regret 
that  there  was  no  means  of  trying  such  a  question  in  an  augmentation.  It 
was  competent,  his  Lordship  thought,  to  grant  an  augmentation  condi- 
tionally, and  remit  to  the  Lord  Ordinary  to  ascertain,  before  proceeding  in 
the  locality,  whether  there  was  free  teind.  If  not  competent,  there  was  no 
reason  in  any  Act  of  Parliament  why  it  should  not  be  made  competent  by 
Act  of  Sederunt.  It  would  greatly  simplify  and  cheapen  the  procedure. 
Yet  his  Lordship  did  not  regret  in  the  present  case  that  such  a  course  could 
not  be  adopted,  because  the  incumbent  in  1815  having  been  satisfied  with 
the  decree  of  valuation,  and  his  successors  ever  since  having  acquiesoed  in 
it,  there  was  no  groat  hardship  in  requiring  the  minister  to  make  hia  case 
clear  by  another  process. 

The  other  Judges  concurred. 

Acf. — Pyper,     Agent — /.   Gillespie,  W.8, AH, — A,  A  Clctrh  and 

Marshall.     Agents — Tods^  Murray,  and  Jamieson,  W.S, 
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PnfcAiTULT  V.  Tat  District  Board. — April  26. 
Sahnon  Fisheries  Act — Bye-law. 

Commissioners  under  the  Salmon  Fisheries  Act  having  found  that  a  bye- 
law  fixing  the  commencement  of  the  annual  close  time  was  informal  and 
invalid,  made  a  new  bye-law.  jETe/J,  that  the  Oommissioners  had  not  ex- 
hausted their  powers  by  making  the  first  bye-law,  and  that  the  dose  time 
was  determined  by  the  second  bye-law. 
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H.M.  Adt.  v.  Macsat. — Nov.  26. 
(Fall  Bench*) 

fraudulent  Bankruptcy — Jurisdiction — Ferjury. 

Certified  from  Jedbargli  Circait.  Panel  was  charged  with  frandulent 
aoncealment  and  clandestine  away-pntting  of  property  by  a  bankrupt,  and 
perjury.  The  facts  set  forth  were,  that  he  had  concealed  the  existence  of 
two  sums  in  bank  in  Liverpool,  one  deposited  in  his  own  name,  and  the 
other  in  name  of  his  wife ;  that,  haviog  concealed  the  existence  of  these 
BQms,  he  went  to  Liverpool,  drew  them  out,  and  fraudulently  concealed  and 
pot  away  the  same  from  the  trustee  and  creditors ;  and  that,  having  re- 
tomed  to  Scotland,  he  took  the  statutory  oath  that  he  had  made  a  full  dis^ 
dosure,  whereas,  in  fact,  he  had  not  done  so ;  and  that  he  had  not  delivered 
ap  all  the  books  and  documents  belonging  to  him. 

Objections — That  the  uplifting  of  the  money  from  the  bank  did  not  amount 
to  the  crime  of  away-putting ;  that  the  offence,  or  an  essential  part  of  it, 
banng  taken  place  in  England,  did  not  come  within  the  jurisdiction  of  the 
Coart;  and  that  in  the  charge  of  perjury,  so  far  as  it  referred  to  the  con- 
cealment of  books  and  documents,  the  prosecutor  ought  to  have  averred 
the  existence  of  books  and  documents,  and  specified  thoso  that  were  con- 
cealed,— repdled  ;  but  prosecutor  recommended  to  withdraw  the  charge  of 
perjury  so  far  as  relative  to  books  and  documents. 

AcL — SoL-Oen,  and  Blackburn. Alt. — Campbell  Smith. 

M'Nab  v.  Stbwabt. 
If  aster  and  Apprentice — 4  Geo.  IV.  c.  34. 

In  August  last,  Stewart,  a  partner  of  Stewart  &  Uackensie,  millwrights, 
presented  a  complaint  against  M^Nab,  an  apprentice  of  the  firm,  to  the 
Justices  of  Renfrewshire,  under  4  Greo.  IV.,  cap.  33,  sec.  1.  The  complaint 
libelled  the  indenture,  and  stated  that,  on  certain  days,  and  while  employed 
OD  certain  work,  *'  he  had  frequently  been  guilty  of  misconduct  or  ill-be- 
haviour by  idling  away  his  time,  and  refusing  or  failing  to  perform  a  proper 
andT sufficient  quantity  of  work  and  labour." 

The  oath  of  the  complainer  having  been  taken,  warrant  was  granted  to 
apprehend  M'Nab,  and  he  was  apprehended  in  the  workshop.  He  pleaded 
aot  guilty,  and  proof  having  been  led  for  the  complainer,  the  Justices 
found  him  guilty  in  terms  of  the  complaint,  and  sentenced  him  to  forty 
days'  imprisonment  with  hard  labour. 

The  suspender  pleaded  that  no  species  fact)  had  been  averred  which  came 
np  to  the  statutory  charge.  2.  That  the  Act  did  not  grant  the  power  of 
apprehension,  except  when  the  apprentice  had  absconded.  8.  Oppression. 
4.  That  the  complaint  ought  to  have  been  at  the  instance  of  tho  firm, 
and  not  of  an  individual  partner.  5.  That  the  conviction  was  of  two  alter- 
■ative  offences,  misconduct  or  ill-behaviour.  Reasons  of  suspension  rolled. 

Act.— Ball.    Agent-^M.  Lawson,  SJ3.C. AlL-^A.  JR.  Clark  and 

Orau/ord.    Agmit — J,  Martin^  WJS. 
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Laidijlw  v.  Sharkbt. 

Master  and  Workman — 4  Geo.  IV.  c.  34. — Computation  of  Time — 

Expenses — Summary  Procedure  Act 

The  saspender  was  convicted,  on  13th  September  last,  before  two  Laa- 
arkshire  Justices  of  Peace,  on  a  complaint  at  the  instance  of  the  mana- 
ger for  Borron  &  Co.,  bottle  manufacturers,  Glasgow.  The  complaint  was 
presented  on  ITth  August  1866,  under  the  Summary  Procedure  Act,  and 
8d  and  4th  Geo  III.,  c.  34,  and  charged  the  suspender,  who  was  engaged 
to  serve  the  said  firm  for  a  year  from  18th  February  1865,  with  absenting 
himself,  on  or  about  21st  August  18G5,  from  the' said  service,  and  ever 
since  continuing  absent  therefrom  in  places  in  Ireland  and  elsewhere  furth 
of  Scotland  unknown  to  the  respondent.  The  grounds  of  suspension  were, 
that  the  complaint  was  not  brought  within  six  months  ''  from  the  time  when 
the  matter  of  such  complaint  arose,"  as  required  by  sec.  24  of  the  Summary 
Procedure  Act.  The  terminus  a  quo  was  21st  August;  but  even  if  it 
should  be  held  to  be  17th  February  1866,  when  the  contract  expired,  the 
17th  August  was  six  months  and  one  day  after  that  The  respondent  ar- 
gued that  the  continued  absence  from  21  st  August  to  18th  February,  when 
the  contract  expired,  was  one  offence ;  and  the  delay  in  bringing  the  com- 
plaint arose  from  the  suspender's  absence  in  "  places  unknown"  to  the  re- 
spondent. 

Observed,  per  Inglis  J.  C,  that  the  respondent  could  have  got  a  warrant 
for  the  suspender's  apprehension  immediately  on  the  suspender's  absent- 
ing himself,  and  have  made  use  of  it  when  he  came  back  or  was  found. 
Held  that  the  limitation  in  the  Summary  Procedure  Act  applied,  although 
there  was  none  in  the  Master  and  Workman  Act ;  and  that  the  matter  of 
complaint  arose  when  the  workman  absented  himself.  Bill  passed  with 
modified  expenses.  Objection  that  no  expenses  should  be  allowed,  in  re- 
spect that  the  objection  had  not  been  stated  in  the  inferior  Court—  repelled. 

Act. — Mair  &  Finlayson.     AgeiU — if.  Lawson,  S S.C. Alt. — Young 

and  Watson,    Agents — Gibson-Craig,  Dalziel,  db  Brodie,  W.S. 
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Scottish  North  Eastern  Railway  v.  Caroill. — (Dundee,  Sept.  13.) 

Small  Debt  Summons — Competency  of  AppeaL 

The  account  sued  upon  (for  stocks  burned  by  engine  sparks,  and  sheep 
killed  by  a  train)  did  not  state  that  the  pursuer's  loss  had  been  caused  by 
the  negligence  or  fault  of  the  Company.  Appeal  by  the  Railway  Com- 
pany, on  the  ground  of  deviation  from  the  statutory  requirements,  prevent- 
ing substantial  justice  from  being  done,  dismissed. 

H.  M.  Advocate  v.  Stewart. — (Ayr,  Sept  11). 

Res  Judicata — Assault — Murder — Declaration. 

Stewart  was  indicted  for  the  murder  of  his  wife.  It  was  pleaded  in  bar 
of  trial  that  he  had  been  tried  before  a  J.  P.  Court  on  a  complaint  for 
assault,  setting  forth  nearly  the  same  species  facti  as  the  indictment ;  that 
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he  bad  pleaded  gailty,  and  been  seDtenccd  to  thirty  days'  impnsonnient, 
which  sentence  had  been  carried  into  e£fect ;  that  the  fact  of  death  emerg- 
ing wa9  not  sQch  an  addition  to  the  species  facti  as  to  elide  the  plea  of  res 
judicata ;  that  the  case  of  Cobh^  1  Swin.  354,  was  exceptional,  and  not 
sufficient  to  overturn  the  rule  that  no  man  should  ^'  thole  an  assize  twice  " 
for  the  same  offence,  and  that  it  was  different  from  the  present  case,  in  so 
fir  as  the  first  trial  had  resulted  in  an  acquittal,  and  the  whole  species  facti 
had  not  been  set  forth  in  the  complaint  in  the  inferior  Court,  as  was  the 
ease  here.  Held  that  CoWs  case,  and  that  of  Stevens  (J.  Sh.,  287)  ruled 
thia  If  fever  or  danger  to  life  supervened  afler  a  trial  for  simple  assault, 
that  would  not  be  a  ground  for  new  trial  for  assault  "  to  the  danger  of  life," 
which  is  a  mere  aggravation,  and  not  a  new  crime.  But  there  cannot  be 
the  crime  of  murder  till  the  injured  person  dies,  so  that  no  panel  can  be  tried 
for  the  same  crime  when  he  is  tried  first  during  the  life  and  then  after  the 
death  of  the  injured  person.  The  supervening  death  is  not  a  mere  aggra- 
vatioo,  but  creates  a  new  crime.  It  was  not  expedient  that  a  trial  for 
assault  the  day  after  some  scuffle  should  tie  up  the  hands  of  the  authorities 
from  further  action,  so  that  the  highest  crimes  should  go  unpunished. 

The  declaration  emitted  by  the  panel  before  his  wife*s  death,  with  refer- 
ence to  the  charge  of  assault,  held  inadmissible  in  the  trial  for  murder. 

The  panel  pleaded  guilty  of  culpable  homicide,  which  plea  was  accepted 
bj  the  Advocate-Depute*     Sentence  fifteen  years  penal  servitude. 

Act. — Blackburn, Alt — Buntine, 

Granob  v.  Mackenzib. — (Glasgow,  Sept). 

Small  Debt  Act — SUst — Summons, 

A  party  may  obtain  a  sist  of  a  judgment  against  him  in  absence,  althongli 
the  other  party  has  formerly  obtained  a  sist  The  summons  contained  no 
Btaftement  of  the  grounds  of  action,  but  referred  to  a  statement  annexed, 
foor  pages  in  length.  Observed  by  Lord  Deas,  that  while  a  statement  of 
the  nature  of  a  condescendence  might  be  considered  informal,  and  while 
the  bringing  of  such  a  case  (for  repetition  of  a  sum  paid  under  threats  of 
nimioQs  diligence,  and  for  damages  against  a  sheriff  officer)  might  be  an 
abuse  of  the  statute,  and  should  have  been  remitted  by  the  Sheriff  to  the 
ordinary  roU,  yet  it  could  not  be  said  that  this  informality  had  prc^vcnted 
the  appellant  from  receiving  substantial  justice  (sec.  81).  If  the  trial  was 
to  be  in  the  Small  Debt  Gomrt  at  all,  it  was  an  advantage  to  him  to  have  a 
feU  statement  of  the  pursuer  s  case. 

H.  M.  Advocate  v.  Lukb. — (Dundee,  Sept.  11). 
Prorf' — 15  and  16  Vict,  c  27 — Seclusion  of  Jury, 

The  panel's  agent  was  examined  in  exculpation,  and  asked  whether  one 
of  the  witnesses  for  the  Grown  had  made  a  different  statement  to  him  on 
precognition  from  that  which  he  had  made  on  oath.  The  witness  in  ques- 
tion had  been  asked  in  cross-examination  whether  he  had  made  such  a 
itatement  to  the  panel's  agent.  The  A.  D.  objected  to  the  question, 
O'Donnell  and  M'Guire,  2  Irv.  236.  The  Court,  while  thinking  that  the 
case  might  have  stood  differently  if  the  objection  had  been  taken  when  the 
qn««tion  was  put  in  cross  to  the  Crown  witness,  held  the  proposed  evidence 
admissible  under  15  and  16  Vict.  o.  27  sec.  3,  for  the  purpose  .of  testing 
the  credibility  of  the  witness  for  the  prosecution. 
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After  several  witnesses  for  the  Crown  had  been  examined,  tlie  trial  was 
adjourned  over  night,  and  the  jury  Were  comitiitted  as  usual  to  the  care  of 
the  Maoer.  On  the  following  eveniug  the  jury  found  the  panel  guilty,  and 
the  Advocate  Depute  moved  for  sentence.  No  objection  was  taken  for  the 
panel,  and  the  diet  was  continued  till  next  morning.  On  the  third  day 
panel's  counsel  moved  that  he  should  be  dismissed  simpliciter  from  the  bar,^ 
and  put' in  a  minute  in  which  he  stated  in  arrest  of  judgment  that  one  of 
the  jurymen  had  been  permitted,  on  the  evening  of  the  11th,  "  to  leave,  or 
at  least  escape,  from  the  custody  of  the  Macer  and  the  officer  in  charge,  and 
was  not  again  seen  till  tiear  ten  o'clock  next  morning,*'  when  the  Oonrt 
assembled,  and  that  during  his  absence  he  had  communication  with  various 
persons  to  the  prisoner  unknown.  The  Court ''  refused  the  motion  in  res- 
pect that  no  exception  had  been  taken  to  the  competency  of  returning  the 
verdict,  or  to  the  motion  for  sentence,  and  that  the  case  was  continued 
(without  exception  on  the  part  of  the  panel)  for  the  sole  purpose  of  consid- 
eration by  the  Court  of  the  nature  and  extent  of  the  punishment  to  follow 
the  verdict  of  the  jury." 

Act — Millar, Alt. — Ouihrie  Smith. 

H.  ]!i.  AnvocATB  v.  Kbnnbt  or  Lynch. — (Dundee,  Sept  18). 

Proof — Procurator  Fiscal — Deceased  Witness, 

The  evidence  of  a  procurator-fiscal  to  prove  the  statement  on  precogni- 
tion of  a  witness  since  deceased,  held  inadmissible.  The  declaration  of 
such  a  witness  on  precognition,  and  signed  by  the  witness,  also  held  inad- 
missible, on  the  authority  of  Maedonald  v.  Union  Bank,  March  1864,  2 
Macph.  964. 

H.  M.  AnvoGATfe  V.  Fleuing. — (Dundee,  Sept  13). 

Bes  Judicata — Indictment — Sheriff, 

A  panel  was  charged  boforo  a  Sheriff  with  culpable  homicide,  in  conse- 
quenco  of  his  having  left  his  horse  on  the  street  without  a  person,  in  charge 
of,  whereby  it  ran  off  and  knocked  down  and  killed  a  person.  The  Sheriff 
directed  certain  words,  which  sot  forth  that  the  horse  had  formerly  run  off 
in  similar  circumstances,  to  be  struck  out  of  the  indictment,  whereupon  the 
procurator-fiscal  moved  to  desert  the  diet  |)ro  loco  et  lempore.  Tins  indict- 
ment was  then  brought,  setting  forth  the  same  facts,  and  the  panel's  know- 
ledge that  shortly  before  the  time  of  the  crime'charged,  the  horse  had  ran 
off  in  similar  circumstances.  The  plea  of  res  judicata  in  bar  of  trial 
{Longmuir  v.  Baxter^  3  Irv.  287),  was  repelled,  there  being  no  proposal  to 
try  the  case  again  in  the  Sheriff  Court,  and  the  Court  of  Justiciary  not 
being  bound  by  the  decision  of  an  inferior  Court.  An  objection  to  the 
statement  of  the  panel's  knowledge  of  the  former  accident  was  also  re- 
pelled. 

H.  M.  Advocatr  v.  BicHARDsotr  Avn  Davidsoit. — 8*^  13. 

Theft — Description  of  Stolen  Property — Amendment  of  Libel, 

The  stolen  property  was  described  in  an  indictment  for  theft,  as  thirty- 
three  barrels  as  per  inventory,  ^'  each  containing  sugar  and  sugar  dtutt,  or 
sugar  sweepings,  or  a  mixture  qf  sugar  and  sugar  dust  or  sugar  sweepingsi 
Leave  refused  to  amend  the  libel  by  deleting  the  words  in  italics,  as  being 
an  essential  change  in  the  description  of  thd  stolen  property. 
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WnsDixe-Up. — ■jiCompames'  Act  1862.) — ^A  holder  of  folly  paid  up  shares  in  a 
limited  compaoy  is  a  oontributon^  within  the  meaning  of  the  Companies^  Act 
1862,  and  is  entitled  to  petition  lor  compulsory  winding-up  of  the  company. — 
(/■  re  The  National  Savings  Bank  Assoc,  (Xtm.),  85  L.  J.,  Gh.  808.)  And  In 
n  Tht  AngUxea  Colliery  Co,  (Lim,),  85  L.  J.,  Ch.  809 ;  2  L.  K.,  £q.  879,  in 
vhick  also  held  that  liquidators  may  make  a  call  (§  188,  Nob.  9  and  10)  on  shares 
Bot  folly  paid  up,  to  reimbnrse  holders  of  fully  paid  up  shares,  the  debts  of  the 
oompsDy  having  been  paid. 

Patent. — (^Specijicatum,) — ^A  specification,  when  construed  grammatically, 
daimed  to  effect  a  certain  end  by  two  processes,  one  of  which  would  not,  in 
fact,  do  80.  It  was  in  evidence  that  no  skilled  practical  workman  would  be 
misled,  as  he  would  know  that  the  one  process  would  be  useless,  and  would  take 
the  other ;  Held  that  the  specification  was  defective,  and  the  patent  bad  and  void 
in  law.  It  is  incompetent  *  to  correct  the  specification  by  the  superior  intelli- 
gence of  the  reader.' — {Simpson  v.  Holliday  (H.  of  L.),  85  L.  J.,  Ch.  811.) 

Railway  Compaky.— (/ZaiZ/cay  Clauses  Act,  s.  87 — Traffic  Agreement — Ultra 
Tiru,) — ^The  Jiidland  Ba.  Co.  filed  a  bill  against  the  London  and  N.  W.  and  ten 
other  railway  companies,  to  obtain  the  declaration  of  the  Court  as  to  the  rights 
of  parties  to  a  fund  in  Railway  Clearing-house,  under  a  traffic  arrangement  made 
00  lat  Jan.  1856.  At  that  date  there  were  two  main  lines  of  communication  be- 
tween Londoa  and  Edinburgh,  one  via  Rugby,  Preston,  and  Carlisle,  known  as 
the  West  Coast  route,  and  the  other,  via  Grautham,  York,  and  Berwick,  with  an 
alternative  line,  via  Rugby,  Kormanton,  and  York,  together  known  aj^  the  East 
Coait  route.  The  former  belonged  to  the  N.  W.  Ra.  Co.  and  companies  in  con- 
Dfxion  with  it,  and  the  latter  to  the  Great  Northern,  Midland,  North-Eastern, 
and  North  British  Railway  Companies.  To  prevent  ruinous  competition,  an 
a^;reement  was  made,  under  the  Ra.  Clauses  Act,  which,  after  defining  the  routes, 
and  providing  that  it  should  include  all  traffic  of  whatever  description,  stipulated 
that  all  tlurough  traffic  from  or  to  any  of  the  places  mentioned  in  the  schedule 
ihoold  be  carried  and  sent  by  the  several  companies  over  the  said  two  routes  in 
the  proportions  given  in  the  schedule,  and  that  the  gross  revenue  should  be  divi- 
ded as  there  specified.  The  agreement  was  to  remain  in  force  for  fourteen  years. 
The  20th  section  provided  that  the  companies  should  ^  in  all  respects  carry  on  and 
conduct  sach  tnuffic  faithfully  the  one  towards  the  other,  ana  according  to  the 
tme  spirit  and  intent  of  this  agreement,  and  should  not,  by  any  of  the  devices 
therein  specified,  or  by  any  other  means  or  inducements  whatsoever,  cause  or  pro- 
mote the  said  traffic  to  go  or  be  sent,  travel,  or  pass  to  its  place  of  destination, 
ao  that  the  same,  or  tne  revenues  derived  therefrom,  shall  not  appear  and  be 
treated  as  part  of  the  traffic  and  revenues  to  which  this  agreement  relates,  or  so 
aa  to  prevent  such  traffic  being  carried,  or  the  .revenues  therefrom  divided  and 
aMxwtioned  in  accordance  with  the  honajide  intent  and  meaning  of  the  terms  of 
tneae  presents,  or  so  as  to  cause  the  same  to  be  divided  and  apportioned  differently 
than  would  have  been  the  case  in  case  such  traffic  had  been  sent  and  bookea 
or  forwarded  through  directly  from  its  phioe  of  despatch  to  its  ultimate  place  of 
destination,  in  conformity  with  the  terms  and  spirit  of  this  agreement.'  The 
*  alternative*  line  forming  part  of  the  East  Coast  route  was,  in  Sict,  the  same  as 
the  West  Coast  route  as  &r  as  Rugby ;  thence  it  followed  a  distinct  line  by  Nor- 
manton  to  Knottingl^,  where  it  joined,  and  thenceforward  became  one  and  the 
■me  with  the  East  Coast  route.  The  line  between  Rugby  and  Knottingley  be- 
longed exclusively  to  the  phiintiffs,  the  Midland  Railway  Company.  A  few  years 
afier  the  agreement,  the  plaintiffs,  partly  by  completing  their  own  new  line  from 
Hitchin  to  Leicester,  and  partly  by  leasing  and  obtaining  running  powers  over 
other  lines  of  raUway,  acqmred  and  opened  a  new  through  route  from  London  to 
IdiahuglL    This  new  xoutei  in  oqntradistinctiQn  |o  the  East  Coast  and  Wes^ 
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Coast  rontoB  aboye  described,  became  known  as  the  TVaverley  Route.    The  profits 
arising  from  the  traffic  on  the  new  route  were  comprised  in  the  fund  now  in  the 
bands  of  the  Clearing-house  Committee,  having  been  paid  in  under  a  separate  ac- 
count, pending  the  determination  of  this  suit.    The  questions  raised  were,  whe- 
iher  such  profits  came  within  the  terms  of  the  agreement,  and  whether  the  several 
companies,  parties  to  the  agreement,  other  than  the  plaintiffs,  were  entitled  to 
share  in  such  profits  as  belonging  to  the  common  fund.    The  entire  fund  amounted 
to  upwards  of  L.700,000.    Certain  other  companies,  not  originally  parties  to  the 
agreement,  had  since  been  admitted  into  it,  and  were  made  defendants  in  the  pre- 
sent suit.    KiNDERSLET,  V.C.  (July  28),  said  there  was  nothing  in  the  agree^ 
ment  which  could  be  construed  as  an  express  prohibition  against  tne  formation  or 
opening  of  a  new  route  between  Lonaon  and  Edinburgh  by  an^  of  the  parties 
thereto,  and  that  the  traffic  embraced  by  the  agreement  was  exclusively  that  which 
was  in  express  terms  specified  therein,  and  that  the  language  of  the  20th  section 
could  only  be  regarded  as  having  reference  to  such  traffic.     I  have  next  to  con- 
sider whether,  according  to  the  contention  of  the  defendants,  there  has  not  been 
a  breach  of  an  implied  covenant  against  making  a  new  line  or  carrying  goods  by  any 
such  new  line  ?    Now,  in  order  to  justify  the  Court  in  implying  a  covenant  or 
condition  not  in  terms  expressed  in  any  given  instrument,  tne  case  must  be  such 
as  to  satiAfy  the  judicial  mind  that  the  parties  nec38sarily  intended  it,  and  that 
conclusion  must  be  drawn  from  something  actually  found  within  the  instrument. 
There  must  be  something  there  expressed  upon  which  you  can  hang  such  a  con- 
clusion.   But  so  far  from  inferring  that  there  was  any  such  idea  or  intention  in 
the  minds  of  those  who  executed  this  agreement,  the  conclusion  I  come  to  is, 
that  they  either  never  thought  of  any  such  contract  at  all,  or  else  that  they  in- 
tentionally excluded  it  from  the  agreement.     For  supposing  it  had  been  in  the 
contemplation  of  the  parties  to  enter  into  such  contract,  is  it  conceivable  that  in 
this  carefully  drawn  instrument  they  should  have  omitted  to  provide  for  it  by  a 
special  clause,  and  have  left  it  to  be  guessed  at  from  the  terms  of  the  20th  sec- 
tion, or  the  general  lanp^uage  of  the  agreement?    They  would,  as  a  matter  of 
course,  have  had  a  specific  clause  directly  applicable  to  it;  and  in  the  absence 
of  such  a  clause,  and  taking  the  other  circumstances  into  consideration,  I  cannot 
conceive  that  it  was  their  intention  that  such  a  prohibition  should  be  implied. 
Being  of  this  opinion,  it  is  hardly  necessary  to  advert  to  the  question  whether  such 
a  contract  would  be  legal ;  but  I  think  1  ought  to  make  a  few  observations  upon 
that  point,  and  it  shoiSd  be  remembered  that  the  rights  and  powers  and  obliga- 
tions of  corporate  bodies  are  necessarily  regulated  by  considerations  wh'ch  do  not 
apply  to  inaividuals.    Many  acts  are  competent  to  an  individual  which  are  not 
so  to  a  railway  company,  and  vice  versa ;  so  that  in  respect  of  the  legality  of 
their  acts,  these  companies  must  be  looked  at  and  dealt  with  on  considerations 
very  different  from  those  which  might  be  applicable  to  individuals.    Now,  sup- 
pose that  these  railway  companies  had  all  entered  into  an  express  agreement  that 
no  one  of  them  should  ever  make  or  be  a  party  to  the  making  of  any  other  line  or 
route  from  London  to  Edinburgh  than  the  routes  which  then  existed.   Would  such 
an  agreement  be  lawful?    The  question,  I  confess,  is  arguable;  but  my  own 
opinion  is,  that  it  would  be  ultra  vires^  and  that  the  companies  would  not  be 
bound  by  such  a  contract.    And,  in  spring  of  ultra  vires,  we  use  the  term  in 
reference  to  the  governing  body  of  the  company.     If  every  individual  member  of  a 
company  entere<l  into  and  agreed  to  be  bound  by  such  an  agreement,  then  it  might 
be  a  question  whether  that  was  ultra  vires ;  but,  in  the  sense  in  which  we  use  that 
term,  I  think  the  agreement  would  be  ultra  vires  of  the  governing  body,  so  as 
to  bind  all  the  members  of  the  company.    After  referring  to  Hare  v.  N.  W.  Ra, 


mg  mat  IC  wouia  oe  uura  vires,  i  ininK  i^nai^  ^ae  guverninK  ooay  oi  a  company 
has  no  right,  as  against  the  whole  body  of  members,  to  bind  that  company  down 
to  a  particular,  stipulated,  and  limited  line  of  operation,  and  to  exclude  the  pos- 
sibility of  its  being  a  party  to  the  making  of  a  more  enhirged  or  more  beneficial 
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fine  of  nflwaj.  It  must  be  borne  in  mind  that  snch  a  stipulation  wonld  be  little 
dxirt  of  a  stipiilatiou  prohibiting  the  companies  from  ever  applying  to  Parliament 
for  the  purpose  of  constructing  a  new  or  improved  line  of  traffic.  Upon  the 
groonds  already  stated,  however,  I  am  of  opinion  that  there  is  here  no  such  stipn- 
tttion,  and  therefore  that  the  plaintiffs  are  solely  entitled  to  the  proceeds  arising 
from  the  traffic  on  the  Waverley  line.  There  must  be  a  declaration  that  so  much 
of  the  fund  in  the  bands  of  the  Clearing-house  Committee  as  has  arisen  from  the 
tiaffie  on  the  Waverley  route  is  not  within  the  terms  of  the  agreement  of  the  1st  of 
Jsonary  1856.  The  costs  of  all  parties  to  come  out  of  the  fund. — (Midland  Ry,  Co. 
r.  loiu&m  and  N.  W.  Ry.  Co.,  35  L.  J.,  Gh.  831 ;  2  L.  R.,  Eq.  524.) 

Pledge. — {Bailment— Debentures.)— Tht  question  was,  whether,  where  deben- 
tares  have  been  deposited  as  security  for  the  payment  of  a  bill  of  exchange,  with  a 
right  on  the  part  of  the  depositee  to  sell  or  otherwise  dispose  of  the  debentures  in 
tl^  event  of  non-payment  of  the  bill, — in  other  words,  as  a  pledge, — and  the  paw- 
nee pledges  tiie  securities  to  a  third  party  on  an  advance  of  money,  the  original 
mwnor,  the  bill  of  exchange  remaining  unpaid,  can  treat  the  contract  between 
tiimself  and  the  first  pawnee  as  at  an  end,  and,  without  either  paying  or  ten- 
dering the  amount  of  tne  bill  of  exchange,  for  the  payment  of  which  the  security 
has  b^  pledged,  brin^  an  action  of  detinue  to  recover  the  thing  pledged  from 
the  holder,  to  whom  it  has  been  transferred ;  Heltl  unnecessary  to  determine 
whether  a  party  with  whom  an  article  has  been  pledged  as  a  security  for  the 
ptymsnt  of  money  has  a  right  to  transfer  his  interest  in  the  thing  pleiged  (sub- 
ject to  the  right  of  redemption  in  the  pawnor)  to  a  third  party.  But  observed, 
that  8n(^  a  right  in  the  pawnee  seems  inconsistent  with  tne  undoubted  right  of 
the  pledgor  to  have  the  tning  pledged  returned  to  him  immediately  on  the  tender 
of  tne  amount  for  which  the  pledge  was  given.  Held  that  the  transfer  of  the 
pledge  does  not  put  an  end  to  the  contract,  but  amounts  only  to  a  breach  of  con- 
tract, upon  which  th3  owner  may  bring  an  action  for  nominal  damages,  if  he  has 
pnstained  no  substantial  danuiges,-^for  substantial  damages  if  the  thing  pledged 
is  damaged  in  the  hands  of  the  third  party,  or  the  owner  is  preju  lic3d  by  delay 
in  not  lukviD£^  the  thing  delivered  to  him  on  tendering  the  amount  for  which  it 
was  pledffed.  It  was  not  a  case  of  lien,  which  is  merely  the  right  to  retain  pos- 
session of  the  chattel,  and  is  immediatelv  lost  on  the  possession  being  parted  with, 
nnleas  to  an  agent  of  the  party  having  the  lien  for  the  purpose  of  its  custody.  In 
the  contract  of  pledge  the  pawnor  invests  the  pawnee  with  much  more  than  the 
mere  right  of  possession.  He  invests  him  with  a  right  to  deal  with  the  thing 
pledged  as  his  own  if  the  debt  be  not  paid  and  the  thing  redeemed  at  the  ap- 
poiuted  time.  Heldy  in  accordance  with  Johnson  v.  Siear,  15  C.  B.,  330,  that  a 
pawnor  cannot  recover  back  goods  (and  the  same  principle  would  obviously  apply 
*  o  debentures)  pledged  as  security  for  the  payment  of  a  debt  or  bill  of  exchange 
ontil  he  haa  paid  or  tendered  the  amount  of  the  debt. — (Donald  v.  Suckling,  35 
L.  J.,  Q.  B.,  282 ;  1  L.  R.,  Q.  B.  585. 

Nuisance. — {Master  and  Serranf.)— The  workmen  of  a  colliery  owner  stacked 
the  refuse  of  the  colliery,  so  that  it  fell  into  a  navigable  river  and  caused  an  ob- 
straction  therein.  The  master  being  indicted  for  a  nuisance,  was  held  liable,  not- 
wiUurtaoding  that  he  did  not  personally  superintend  the  works,  and  that  he  had 
given  express  orders  to  the  workmen  to  deposit  the  refuse  in  a  particular  place 
where  it  would  have  done  no  harm,  and  not  to  put  it  in  the  river.— (TAe  Queen  y' 
Sltphens,  85  L.  J.,  Q.  B.,  251 ;  1  L.  R.,  Q.  B.  702.) 

NiTLLiTT  OF  Marbiaoe. — {Impotency.) — After  a  cohabitation  of  fourteen  years 
a  woman  presented  a  petition  in  the  Divoro3  Court  for  a  decree  of  nullity  of  mar- 
riage, on  the  ground  of  the  man's  impotence.  The  raport  of  the  inspectors  and 
the  medicfld  evidence  shewed  that  sha  was  virgo  intacta  et  anta  viro,  and  that  there 
was  no  apparent  defect  or  malformation  in  the  man.  The  Court  was  satisfied 
that  the  marriage  had  never  been  completely  consummated,  but  was  not  satisfied 
that  Uie  non-consummation  arose  from  the  incapacity  of  the  man,  and,  therefore, 
disouaed  the  petition : — Held,  by  the  House  of  Lords,  reversing  the  decree  of  the 
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Oourt  bebw,  that  the  woman  vas  entitlei  to  a  d&sm  that  the  mairii^  was  noil 
and  void,  on  the  ground  that  the  cohabitation  had  beeo  for  a  much  more  length- 
ened period  than  was  required  to  raise  the  presumption  against  a  husband,  and 
that  the  onus  was  thrown  upon  the  respondent,  either  of  disproving  the  facta^  or 
of  shewing,  hv  clear  and  satisfactory  evidence,  that  the  result  was  attributable  to 
other  causes  than  his  own  impotency. — Lewis  v.  Hayward  (fi.  of  L.),  35  L.  J., 
Prob.  &  Div.  105.) 

International  Law. — (Testator  domiciUdabroad.)^Adomicilel  Scotchwoman 
executed  in  Scotland,  in  the  English  form,  a  codicil,  purporting  to  be  made  in 
the  exercise  of  powers  conferred  by  English  settlements  and  an  English  will : 
Held^  with  hesitation,  that  the  codicil,  purporting  to  b3  under  a  power,  was  entit- 
led to  probate,  though  invalid  by  the  Uw  of  the  domicil  of  the  testatrix.— (/a 
the  goods  of  Hallyburton,  35  L.  J.,  P.  &  D.  122.) 

Foreign  Judgment. — A  suit  was  brought  in  the  Court  of  Probate  as  to  the 
succession  to  the  personal  estate  of  the  deceased,  who  died  domiciled  abroad: 
Hcld^  that  a  judgment  of  the  Court  of  the  domicil  is  binding  and  conclusive  as 
to  any  question  raised  in  the  Court  of  the  domicil  between  the  same  parties,  and 
in  relation  to  the  same  succession.  The  Court  of  Probate  has  no  jurisdiction 
to  determine  whether  such  a  judgment  is  according  to  the  law  of  the  country 
where  it  was  pronounced. — {DogUoni  t.  Crispin  (H.  of  L.),  35  L.  J.,  P.  &  D. 
129.) 

Shipping. — ^The  owners  of  a  vessel  are  bound  to  pay  the  costs  of  defending  the 
master  against  a  false  criminal  charge  mada  abroad  by  some  of  the  crew,  in  oon- 
eequence  of  having  been  previously  corrected  by  him  in  the  course  of  his  duty.— 
(The  James  Seddon,  35  L.  J.,  Adm.  117.) 

Prize  (Capture — Co-operation^ — All  prize  belongs  to  the  Crown,  which,  for  at 
least  150  years,  has  been  in  tne  habit  of  granting  it  to  the  **  takers.'*  The 
'*  takers  ^'  are  either  actual  or  constructive.  ^^  Actual  capture**  is  the  rule  always 
followed  in  the  adjudication  of  prize,  except  in  cases  in  which  the  application  of 
constructive  capture  is  well-recognized  and  established.  The  prize  Court  will  not 
enlarge  the  doctrine  of  constructive  capture.  **  Joint  captors**  are  those  who,  not 
being  themselves  the  actual  captors,  have  assisted,  or  are  taken  to  have  aasisted, 
the  actual  captors  by  conveying  either  encouragement  to  them,  or  intimidation  to 
the  enemy.  Meritorious  service  is  not  in  itself  sufficient  to  constitute  a  person  a 
joint  captor.  Claims  of  joint  capture  rest  either  upon  association  or  co-operation. 
*^  Joint  captors,  by  reason  of  association,**  claim  in  virtue  of  some  bond  of  union 
existing  between  themselves  and  the  actual  captors.  Claims  by  reason  of  co-opera- 
tion are  founded  on  aid  rendered  on  the  particular  occasion  to  the  actual  captors. 
When  association  exists,  a  capture  by  one  enures  to  the  benefit  of  all.  The  others 
need  not  be  co-operating  further  than  that  each,  at  the  time  of  the  capture,  should 
be  discharging  me  part  assigned  to  him  of  the  service  for  which  all  are  associated 
— ^union  under  the  immediate  command  of  the  same  officer,  and  that  union  alone, 
<M>nstitutes  the  title  to  joint  sharing.  If  the  bond  of  union  has  ceased  to  exist  at  the 
time  of  capture,  community  of  enterprise  is  insufficient  for  a  title  to  share  by  reason 
of  association.  The  limits  of  co-operation  are  those  within  which  encouragement 
to  the  friend  and  intimidation  to  the  enemy  in  fact  operate. — The  Banda  and 
Kirwee  Booty,  35  L.  J.  Ch.,  17. 

Charter-Partt  (Guarantee,) — Defendants  chartered  plaintiffs*  vessel,  to  go  to 
A.,  and  there  load  a  full  carso  of  oil  for  London,  at  a  freight  which  would  have 
amounted  in  aU  to  £1200.  Not  being  able  to  load  such  cargo,  a  new  contract  was 
made,  canceling  the  charter-party,  and  plantiffs  were  to  put  the  vessel  on  the 
most  profitable  charter  or  trade  procurable,  and  defendants  guaranteed  ^^  £900 
gross  freight  home.**  Pkdntiffs  could  only  procure  a  cargo  the  gross  freight  of 
whic^  to  Ix>ndon  was  less  than  £900,  and  the  vessel  accoraingly  left  A.  with  such 
cargo : — Held^  that  the  breach  under  the  guarantee  accrued  when  the  vessel  so 
left  A.  with  a  cargo  not  sufficient  to  earn  £900  freight,  and  defendants  were, 
therefore,  liable  for  the  amount  of  the  deficiency,  notwithstanding  the  ship  and 
cargo  were  totally  lost  on  the  voyage. — Carr  v.  tfte  WaUachian  Petroleum  Co. 
(Lim.),  35  L.  J.  C  P.,  314. 
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ON  SHERIFF  COURT  PLEADING. 

The  Sheriff  Court  Act  of  1853  is  one  of  those  vigorous  plants 
which  flourish  in  any  soil,  and  endure  almost  any  kind  of  treat- 
ment In  some  counties  it  has  received  more  justice  than  in 
others,  but  on  the  whole  it  cannot  be  said  that  no  improvement 
is  needed  in  the  manner  in  which  the  statute  is  administered 
We  do  not  say  so  in  any  hyper-critical  spirit.  Although 
the  benefits  which  it  has  conferred  on  the  country  admit 
of  no  dispute — ^particularly  in  simplifying,  shortening,  and 
cheapening  the  procedure — ^there  is  every  reason  to  believe  that, 
with  greater  attention  to  the  principles  of  pleading,  and  with  a 
more  rigid  observance  of  the  directions  of  the  Act,  the  Inferior 
Courts  would  be  brought  into  still  closer  harmony  with  the  spirit 
of  the  times,  and  become  more  thoroughly  suited  for  the  transac- 
tion, at  least  in  the  first  instance,  of  the  mass  of  the  legal  busi- 
ness of  the  country.  We  do  not  mean  to  insinuate  that  the 
Sheriflb  or  the  practitioners  before  them  are  much  to  blame 
for  the  great  variety,  and,  in  many  cases,  the  exceeding  loose- 
ness of  the  practice  which  now  prevails.  When,  thirteen  years 
ago,  Parliament  decreed  the  very  radical  changes  which  are  em- 
bodied in  this  Act,  it  committed  the  duty  of  carrying  them  into 
effect  to  a  generation  who  had  been  trained  in  an  altogether 
different  school,  and  whose  habits  were  so  inveterately  formed 
tiiat  they  had  naturally  some  difiiculty  in  at  once  adapting 
themselves  to  the  tone,  and  catching  the  spirit  of  the  new  legis- 
latioa  The  difficulty  of  doing  so  will  be  seen  at  once  by  those 
who  like  ourselves  have  been  amused  with  the  fruitless  efforts  of 
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certain  elderly  Sheriffs  to  accomplish  what  every  Clerk  of  the 
Peace  in  England  can  do— namely,  state  an  intelligible  case  for 
the  opinion  of  the  Supreme  Court.     Their  apology  is,  that  they 
have  never  be^n  used  to  this  sort  of  thing ;  but  if  their  difficul- 
ties under  modem  legislation  are  great,  how  much  greater  must 
have  been  those  of  the  country  solicitors,  when  they  were  suddenly 
told  in  1853  that  they  must  at  once  unlearn  almost  all  that  they 
had  ever  learned  regarding  the  conduct  of  a  suit,  since  their  tiny 
limbs  were  first  perched  on  the  giddy  elevation  of  a  three-legged 
stooL     The  system  in  use  before  1853  was  a  system  not  calcu- 
lated to  bring  out  a  distinct  and  intelligible  issue  upon  the  re- 
cord, but  to  prevent  its  being  ever  attained.     In  plain  Scotch  it 
was  a  system  o{  *' jinking.**     Parties  were  not  brought  face  to 
face  on  the  real  matter  of  controversy,  but  came  to  the  contest 
habited  like  ancient  knights,  armed  not  for  the  purpose  of  cross- 
ing swords,  and  so  settling  their  difficulties  at  once,  but  of  feint- 
ing and  parrying  till  the  conflict  was  indefinitely  prolonged,  and 
one  or  other  sank  exhausted  on  the  field.     It  was  a  recog- 
nized rule  never  to  show  your  hand  at  the  beginning  ;  but  to 
keep  your  best  points  for  the  final  onslaught,  when  you  had  seen 
the  sort  of  case  which  your  adversary  intended  to  make  by  way 
of  defence.     The  written  pleadings  were  a  mixture  of  &ct  and 
legal  argument,  loaded  with  citations  from  authorities,  and  not 
unfrequently  relieved  by  fine  flights  of  imagination,  or  abuse  of 
the  opponent.     Proo&  were  taken  by  commission,  which  often 
the  Sheriff- Substitute  never  read.     When  we  think  of  such  a 
system  we  are  profoundly  grateful  for  the  Act  of  1853,  but  at 
the  same  time  the  remembrance  of  it  explains  the  existence  of 
many  deficiencies  in  the  existing  practice  which  we  hope  by  and 
by   to   see  wholly  removed.     We  shall  be  glad  to  receive   for 
publication  suggestions  from  coirespondents  as  to  the  best  means 
by  which  this  can  be  done ;  and  in  the  meantime  we  desire  to 
direct  attention  to  one  or  two  points  in  which  (after  a  perusal  of 
the  proceedings  in  a  number  of  advocations  from  different  parts 
of  the  coxmtry)  we  are  satisfied  that  too  much  laxity  at  present 
prevails. 

I.  The  Summons. 

It  is  very  much  to  be  regretted  that,  as  in  the  Summary  Pro- 
cedure Act,  a  great  variety  of  forms  were  not  appended  to  the 
statute  for  the  guidance  of  the  practitioner.     However,  the  form 
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given  in  Schedule  A  clearly  shows  the  sort  of  instrument  which 
the  Summons  was  in  future  intended  to  be.  It  provides  for  four 
difierent  cases : — (i)  Where  the  action  is  founded  on  a  liquid 
document.  (2)  Where  it  seeks  to  obtain  specific  performance  of 
a  contract,  such  as  delivery  of  goods  sold  but  not  delivered.  (3) 
Where  the  demand  is  payment  of  a  sum  of  money,  such  as  the 
price  of  goods  sold  or  a  balance  arising  on  an  account ;  and  (4) 
Inhere  the  claim  is  damagea 

In  almost  every  Sheriff  Court  summons  which  it  has  been  our 
lot  to  examine,  it  is  impossible  not  to  see  lurking,  in  an  apparent 
compliance  with  the  short  statutory  forms,  the  old  anxiety  to 
make  a  statement  of  the  cause  of  action  as  full  and  particular  as 
poenble,  so  as  to  avoid  the  smallest  chance  of  being  cast  on  the 
relevancy.  However  simple  the  case,  it  must  be  arrayed  with 
the  most  grotesque  redundancy,  on  the  principle,  we  presume, 
that  if  it  does  no  good  it  can  at  least  do  no  harm^-superfivu 
non  Tiocent.  Not  only  is  the  cause  of  action  minutely  set  forth, 
but  it  is  accompanied  not  unfrequently  with  a  copious  detail  of 
sarrounding  circumstances,  which,  being  matters  of  evidence, 
ought  never  to  enter  the  record  at  all.  This  seems  to  be  the 
Scotch  pleader's  Old  Man  of  the  Sea,  of  which,  with  no  amount 
of  kicking  and  shaking,  wiU  he  ever  get  rid  ;  and  it  is  this  very 
peculiarity  running  through  all  our  styles  which  prevents  our 
pleadings  £rom  being  reduced  to  that  point  and  symmetry  they 
might  easily  attain.  Parties  can  never  come  to  an  issue  under  a 
cloud  of  words  ;  and  besides  being  thus  positively  mischievous,  it 
is  wholly  contrary  to  the  intentions  of  Farliameni  The  Sheriff 
Coatt  Act  declares  in  section  51,"  that  all  laws,  statutes,  Acts  of 
Sederunt,  and  usages  now  in  force,  shall  be  and  same  are  hereby 
repealed,  but  in  so  fiir  only  as  may  be  necessary  to  give  effect  to 
the  provisions  of  this  *Act,  and  no  further  or  otherwisa"  Now, 
what  was  the  rule  formerly  in  force  with  respect  to  the  structure  of 
a  summons  which  is  here  abolished  ?  It  is  contained  in  chap.  ii. 
of  the  A,  S.  10  July  1839 — "The  summons  must  contain  a 
cmcise  and  accurcUe  statement  of  the  fticts,  and  must  also  set 
forth  in  explicit  terms  the  nature  and  extent  and  grounds  of  the 
complaint  or  cause  of  action,  and  the  conclusions  deduced  there- 
from." There  is  a  charming  simplicity  in  the  word  we  have 
italicized,  which,  considering  the  persons  to  whom  it  was  ad- 
dressed, gives  a  rather  comical  air  to  this  regulation,  but  it  serves: 
to  distinguish  the  portion  of  it  abolished  from  that  which  is  in 
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forca  The  thing  really  essential — the  ground  of  action — still 
remains,  but  a  sample  of  the  *'  explicit  terms'*  in  which  it  must 
be  set  forth,  is  given  in  Schedule  A  of  the  Act  of  1 853, — ^that  is  to 
say,  it  must  be  set  forth  in  a  single  proposition,  and  without  any 
detail  of  the  facts,  or  of  those  matters  of  evidence  by  which,  when 
the  proper  time  comes,  it  is  to  be  supported.  Nay,  not  even  the 
date  is  to  be  given  in  two  out  of  the  four  cases  with  which  the 
formula  deals.  The  defender  simply  gets  notice  that  he  is  '^  to 
make  delivery  of  sold  by  the  defender  to  the  pur- 

suer," or  that  he  is  required  to  "  pay  £  ,  being 

damages  sustained  by  the  pursuer  in  consequence  of  the  defender 
having  slandered  the  pursuer,  by  stating,"  &c.  The  omission  of 
the  date  is  an  obvious  overlook,  which  the  common  sense  of  the 
profession  has  not  hesitated  in  all  cases  to  supply  ;  but  this  just 
exhibits  forcibly  the  anxiety  of  Parliament  that  all  such  details 
as  are  commonly  met  with  in  a  condescendence  or  equity  plead- 
ing should  be  strictly  excluded. 

Our  advice  then,  to  the  practitioner,  is  a  liberal  use  of  the  limcB 
labor.  Consider  under  what  category  of  legal  rights  your  case 
falls, — ^is  it  a  bill,  a  loan,  a  guarantee,  a  sale,  an  agreement,  or  a 
delict, — and  you  will  generally  find  it  may  be  expressed  in  a  single 
proposition  of  one  or  two  lines.  If  it  is  defamation,  don't  charge 
the  words  as  having  been  uttered  groundlessly,  recklessly,  £Edsely, 
calumniously,  maliciously,  and  without  probable  cause;  for,  if  it 
is  unprivileged,  falsely  and  calumniously  is  sufficient ;  if  it  is 
privileged,  maliciously  only  requires  to  be  added. 

In  short,  it  may  be  laid  down  with  perfect  confidence  that  the 
nature,  extent,  and  ground  of  an  action  in  the  Sheriff  Court  is 
well  and  relevantly  stated  in  every  proposition  which,  if  true  and 
unexplained,  leads  to  the  necessary  inference,  and  entitles  the 
Judge  to  hold,  that  the  defender  is  in  law  liable  to  pay  the  sum 
sued  for,  or  to  make  delivery  of  the  goods  sought  to  be  recovered. 

We  are  well  aware  that  the  best  way  of  enforcing  these  views 
would  be  to  give  here  a  series  of  forms  showing  how  they  wiU  work 
in  actual  practice.  But  that  must  be  done  on  a  much  more  com- 
prehensive plan  than  is  possible  within  our  present  limits;  and  we 
shall,  with  our  reader's  permission,  simply  submit  a  few  rules 
which  may  be  of  use  in  the  great  majority  of  cases. 

(1.)  The  first  rule  is  the  one  on  which  we  have  already  so 
strongly  insisted.  In  alleging  a  fact  it  is  not  necessary  to  aver 
such  circumstances  as  merely  tend  to  prove  the  truth  of  the  fact. 
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It  is  sufficient  if  the  defender  is  apprised  of  the  specific  nature  of 
the  question  to  be  tried.  For  instance,  in  a  case  of  assault,  it  is 
enough  for  the  pursuer  to  say  that,  on  a  certain  day,  in  a  certain 
place,  he  was  assaulted  by  the  defender.  To  add  that  he  pulled  his 
Dose,  tore  his  coat^  and  threw  him  to  the  ground^  is  all  surplusage 
in  the  record,  and  should  be  left  to  appear  at  the  trial  As  lir 
Stephens  puts  it — "  Those  subordinate  facts  which  go  to  make  up 
the  evidence  by  which  the  affirmative  or  negative  of  the  issue  is 
to  be  established  do  not  require  to  be  alleged,  and  may  be  brought 
forward  for  the  first  time  at  the  trial  when  the  issue  comes  to  be 
decided.  ....  This  is  a  rule  of  great  importance  from  the  influ- 
ence it  ha^  had  on  the  general  character  of  English  pleading  ;  and 
it  is  this,  perhaps,  more  than  any  other  principle  of  the  science, 
which  tends  to  prevent  the  minuteness  and  prolixity  of  detail  in 
which  the  allegations  under  other  systems  of  judicature  are  in- 
voked." 

(2.)  The  pursuer  should  set  forth  his  title,  which  should  either 
'  be  in  himself  or  in  another  whose  right  he  is  entitled  to  enforce, 
or  in  the  defender  when  he  is  sued  in  a  particular  character.  But 
provided  the  character  in  which  the  party  sues  or  is  sued  is  set 
forth  on  the  face  of  the  summons,  it  is  in  general  unnecessary  to 
aver  the  particular  deed  by  which  it  is  to  be  supported,  for  that 
is  not  matter  of  averment  but  of  evidence.  We  are  aware  that 
the  common  practice  is  otherwise.  It  is  usual  to  say,  "  Whereas 
it  is  shown  to  me  by  B.  and  C,  trustees  and  executors  of  the  late 
D.,  nominated  cmd  appoi/nted  by  hvm  v/nder  a  Trust  Disposition 
and  Settlement  executed  by  him  on,  &c.,  and  recorded,"  &c.;  but 
it  humbly  appears  to  us  that  the  words  in  italics  are  pure  sur- 
plusage. The  title  to  sue  is  the  fact  that  they  are  trustees  and 
executors ;  the  evidence  of  that  fact  is  the  deed  on  which  they 
found  and  which  must  be  produced  before  they  can  advance  a 
single  step.  So  also  in  asking  a  decemiture  against  a  person  in 
a  particular  character,  as  trustee,  executor,  &c.,  the  conclusion 
ought  not  to  run  as  if  he  were  sued  as  an  individual,  for  other- 
wise he  might  be  liable  to  imprisonment  even  after  the  trust 
funds  were  exhausted. 

(3.)  In  pleading  it  is  not  necessary  to  aver  matter  of  which 
the  Court  takes  notice  ex  officio, — such  as  statutes,  and  the  rules 
of  the  common  law.  The  presumption  of  law  is,  that  every 
judge  knows  by  heart  every  Act  of  Parliament  that  was  ever 
'  '"ted ;  and  consequently  only  private  statutes,  which  are  not  to  be 
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judicially  noticed,  require  to  be  specially  pleaded.  For  instance, 
when  a  collector  sue^  for  poor-rate,  he  needs  not  aver  that  the 
assessment  was  imposed  by  the  Act  8  and  9  Vict.,  c.  83,  seeing 
that  no  rate  or  assessment  could  be  imposed  in  any  other  way. 

(4.)  It  is  not  necessary  to  state  matters  implied.  For  instance, 
where  delivery  of  goods  is  sought  under  a  contract  of  sale,  it  is 
enough  to  aver  the  nature  and  quantity  of  the  goods,  the  sale, 
the  date  of  it,  and  the  price,  without  further  saying  that  the 
pursuer  is  ready  to  pay  the  price.  If  the  defence  is,  that  the 
pursuer  refused  to  pay  the  price,  it  is  for  the  defender  to  aver 
and  prove  it ;  and  in  general  it  will  tend  to  prevent  confusion 
if  the  pleader  abstain  from  stating  matters  which  more  properly 
come  from  the  other  side.  Here,  however,  we  should  point  out 
that  when  the  action  is  founded  on  a  delict,  e.g.y  a  wrongful 
breach  of  duty,  the  summons  should  aver  not  only  the  pre-exist- 
ing duty,  but  the  manner  in  which  it  was  broken.  In  such 
cases  the  defender  is  entitled  to  plead  either  that  no  such  duty 
as  that  alleged  was  incumbent  on  him,  or  that  the  duty  was  duly 
observed.  The  conclusion  might  be  expressed  thus — "  Therefore, 
the  defender  ought  to  be  decerned  to  pay  the  sum  of  £100,  being 
the  damages  sustained  by  the  pursuer  in  consequence  of  the  de- 
fender having  wrongfully,  contrary  to  his  duty  as  the  pursuer's 
employer,  failed  to  have  the  machine  at  which  he  was  set  to 
work  properly  fenced,  whereby  he  lost  his  arm,  and  was  other- 
wise injured.** 

We  are  &r  from  saying  that  these  rules  are  exhaustive.  They 
are  mere  suggestions,  intended  to  assist  those  who  are  really 
des'roua  to  make  the  pleadings  in  the  Sheriff  Court  more  exact 
and  scientific  than  hitherto.  Till  a  proper  treatise  on  pleading  is 
supplied  to  the  profession,  we  think  the  Issues  in  use  in  the 
Court  of  Session  for  Jury  Trials,  and  which  are  scattered  up  and 
down  the  reports,  will  in  general  be  found  the  safest  exemplars 
to  follow  in  framing  a  Sheriff  Court  Summons.  Mr  Soutar'a 
Styles  is  also  a  very  useful  hand-book,  although,  no  doubt,  some  of 
his  forms  will  be  improved  in  his  next  edition. 

« 

II.  The  Minute  of  Defence. 

We  believe  that  much  misconception  exists  as  to  the  form  in 
which  the  Minute  of  Defence  should  be  expressed.  We  have  seen 
a  Minute  of  Defence  nearly  as  long  as  the  proof  which  was  ulti- 
mately led  in   the  case,  with  pleas  in  law  added,   for  which. 
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as  we  read  tbe  Act  of  Parliament^  there  is  no  warrant  whatever. 
The  Act  declares  (sec,  3),  that  on  the  first  Conrt-day  after  appear- 
ance has  been  entered,  or,  at  latest,  next  Court-day,  "  the  Sheriff 
bL&II  bear  tbe  parties  in  explanation  of  the  grounds  of  action,  and 
the  nature  of  tbe  defence  to  be  stated  thereto,  and  if  satisfied  that 
no  farther  written  pleadings  are  necessary,  he  shall,  cause  a  minute 
in  the  form  of  Schedule  D  to  be  written  on  the  summons,  setting 
forth  concisely  the  ground  of  defence!'  It  will  be  seen  that  the 
defender  is  not  required  to  set  forth  on  record  the  facts  which  he 
intends  to  prove  at  the  trial ;  he  has  merely  to  indicate  the 
nature  of  the  issue  which  he  means  to  rabe  with  the  pursuer ; 
and  he  is  to  do  so  in  such  curt  terms  as  these : —  . 

"The  defender's  procurator  stated  that  the  defence  was — 

"  1.  No  title  to  sua 

"2.  Prescription. 

**  8.  The  goods  specified  in  the  account  libelled  were  not  or- 
dered. 

"  4.  The  goods  specified  in  the  account  libelled  were  not  re* 
ceived. 

"  5.  Compensation  conform  to  account  due  by  pursuer  amount- 
bg  to  £     ,  herewith  produced 

"  6.  The  defender  who  was  drawer  of  tbe  bill  sued  on  received 
no  notice  of  dishonour,  &c." 

"  Or  otherwise,  m  Wee  manner,  as  the  case  may  be," — that  is 
to  say,  the  same  brevity  must  be  observed  in  all  cases,  without  any 
detail  of  the  circumstances  by  which  the  defence  is  to  be  estab- 
lished. It  will  be  seen  that  nothing  whatever  is  said  about  a 
note  of  pleas  in  law.  The  statute  only  authorises  them  to  be  ap- 
pended to  tbe  statement  of  facts  when  the  record  is  ordered  to  be 
made  up  by  condescendence  and  defencea 

It  is  some  justification  of  the  unwarrantable  liberties  which  in 
almost  every  county  have  been  taken  with  this  portion  of  the 
statute,  that  the  practitioners  have  been  actuated  by  an  honest 
desire  to  record  their  defence  in  such  a  way  that  there  may  be  no 
possibih'ty  of  surprise  at  the  trial.  But  the  Act  provides  against 
anrprise  daewhere  than  in  the  minute.  When  the  parties  appear 
Wore  the  Sheriff  the  first  thing  for  the  pursuer  to  do  is  to  make 
an  oral  statement  of  the  grounds  of  action — ^which,  at  least,  ought 
to  be  as  full  as  the  opening  statement  of  the  junior  counsel  at  a 
Jniy  Trial.  On  this  occasion  his  adversary  is  entitled  to  have  full 
notice  of  everything  that  is  to  be  proved ;  while,  on  the  x>ther  hand. 
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the  pursaer  is  entitled  to  have  from  the  defender  a  sufficiently 
instructive  statement  in  explanation  of  the  nature  of  the  defence 
which  is  to  be  maintained.  It  is  only  after  hearing  both  parties 
in  that  way  that  the  Sheriff  is  to  cause  a  note  of  the  defender's 
points  to  be  engrossed  on  the  record;  but  plainly  there  is  no  neces- 
sity for  the  minute  being  a  verbatim  report  of  the  procurator's 
speech  on  the  occasion.  We  are  astonished  to  learn  that  in  prac- 
tice these  formalities  are  hardly  ever  complied  with.  Generally 
the  pursuer's  procurator  makes  no  statement  at  all ;  while  the 
defender  s  agent  contents  himself  with  some  luminous  discourse  of 
this  description : — "  My  Lord,  in  this  case  I  have  framed  a  minute 
of  defence,  and  your  lordship  will  close  the  record."  The  minute 
when  examined  generally  begins  in  this  fashion: — *'  The  defender's 
procurator  stated  that  the  defence  was  a  denial  of  the  libel/' — 
then  follow  three  or  four  pa^es  of  averment,  giving  the  defender's 
version  of  the  transaction,  concluding  with  the  inevitable  and  pre- 
posterous pleas  in  law.  The  consequence  is  that  it  is  perfectly 
hopeless  to  extract  anything  in  the  nature  of  an  intelligible  issue 
out  of  the  record.  The  pursuer  comes  to  the  proof  with  an  array 
of  witnesses  which  at  the  last  moment  is  found  to  be  quite  un- 
necessary, as  the  only  matter  to  be  put  in  controversy  is  some 
subordinate  point  which  could  have  been  explained  in  a  sentence 
in  the  minute  of  defence  when  the  case  was  first  called — ^at  least 
as  easily  as  to  have  made  it  the  long  rigmarole  which  unfortu- 
nately it  is. 

The  evil  is  now  so  extensive  and  so  deeply-seated  that  we  do  not 
know  if  it  will  ever  be  effectually  cured  without  an  Act  of  Sede- 
runt. The  Supreme  Court  has  frequently  shown  a  most  laudable 
disposition  to  insist  that  in  the  Inferior  Courts  the  provisions  of 
this  most  excellent  measure  shall  be  rigidly  observed.  It  did 
so  lately  when  it  refused  to  look  at  a  proof  which  of  consent 
had  been  taken  by  commission  instead  of  by  the  Sheriff  Substi- 
tute himself  as  the  Act  requires.  These  visitations  may  fall 
heavily  on  the  particular  parties,  but  they  are  dictated  by  a  pro- 
per feeling,  namely,  that  it  is  the  duty  of  the  Supreme  Court  to 
protect  the  community  against  the  laziness  and  incompetence  of 
every  body  in  the  Inferior  Court, — no  matter  who,  be  he  judge 
or  practitioner^  who  sets  the  statutory  regulations  at  defiance. 
We  respectfully  solicit  their  lordships'  attention  to  the  prevailing 
form  of  the  minute  of  defence.  We  venture  to  say  that  in  nine- 
teen cases  out  of  twenty  it  will  be  found  to  be  expressed  in  such 
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a  form  that  there  is  no  statutory  warrant  for  its  being  appended 
to  the  Bummoos  at  all,  and  the  Sheriff  might  as  well  have  closed 
the  record  on  a  chapter  of  Tom  Jones. 

We  suspect  that  the  present  system  is  in  a  great  measure  the 
result  of  the  imperfect  manner  in  which  agents  are  informed  of 
the  nature  of  their  case  at  the  first  calling.  They  have  liad  little 
opportunity  for  making  inquiry— no  precognition  has  been  led,— 
therefore  they  "  stick  to  generals/' — and  leave  the  case  as  the 
litigation  proceeds  to  develope  its  own  points  itself.  This  is 
not  fiur  either  to  the  Court  or  the  parties,  and  the  only  apology 
is  that  the  fees  in  the  Sheriff  Court  are  so  wretchedly  small  that 
there  is  no  great  encouragement  to  take  much  trouble  with  a  case. 
It  is  obvious  that  a  proper  system  of  pleading  can  never  be  estab- 
lished on  such  conditions  ;  and  we  think  it  our  duty  to  speak  thus 
plainly^  because  we  believe  that  if  the  Sheriff  Court  Act  was  pro- 
perly administered  no  better  form  of  pleading  was  ever  invented 
— elastic  and  yet  exact,  free  from  all  English  technicalities,  and 
yet  capable  of  raising  in  the  purest  and  simplest  form  the  precise 
thing  de  quo  agitur.  Properly  understood  there  is  no  mystery 
in  the  art  of  pleading,  but  the  first  essential  is  that  a  party  should 
know  his  case  thoroughly.  It  is  but  the  application  of  that 
analytic  process  by  which  the  mind,  even  in  ordinary  afiairs,  de- 
velops and  clears  from  all  extraneous  matter  the  one  question 
about  which  any  dispute  or  difficulty  can  exist.  Indeed,  we  do 
not  know  if  our  i-eaders  will  anywhere  find  more  excellent  counsel 
as  to  the  manner  in  which  a  minute  of  defence  should  be  framed 
tium  in  the  writings  of  a  jurist  who  lived  long  before  both  Acts 
of  Parliament  and  Acts  of  Sederunt — one  of  the  sages  of  ancient 
Borne.  Quinctilian,  in  the  part  of  his  work  relating  to  the  Dia- 
jxmtio,  explains  with  great  minuteness  the  method  which  he 
himself  employed  to  ascertain  the  nature  of  the  issue  to  be  tried. 
He  begins  by  saying  that  in  the  first  place  he  took  care  to  inform 
Umself  of  all  the  different  matters  involved  in  the  cause.  Next 
he  considered  the  sort  of  case  which  it  was  the  object  of  either 
party  to  maka     "  With  this  view,"  he  says,*  "  I  began  by  con- 

*  Qninct.  lib.  riL  c.  1. — CogUabam  quid  primam  petitor  diceret.  Id  ant  con- 
feicani  erat,  ant  controTennm.  Si  confessam,  non  poterat  ibi  esse  qunstio.  Trans- 
iUm  ergo  ad  rcaponsmn  partis  alterias ;  idem  intaebar :  nonnnnqaam  etiam  quod 
iade  obtine  batnr,  confessam  erat  Ubi  primnm  coeperat  non  convenire,  qaaestio 
oriebatar.  Id  tale  eat,  OeeidUH  hommem^  Oeddi:  conTenit :  transeo.  Rationem 
feddere  debet  reos  quare  occiderit.  Adtdterum,  inqait,  atm  adiiltera  oceidere  lieeig 
^^m  esse  certnm  eat.    Tertium  jam  aliquid  yidendom  est,  in  quo  pugna  consistat. 
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sidering  what  might  be  alleged  by  the  pursuer.  This  statement 
would  necessarily  either  be  admitted  or  denied  by  the  defender. 
If  admitted,  no  question  could  there  arise.  I  passec^  therefore,  to 
the  defender's  answer,  and  considered  in  the  same  way  whether  it 
was  admitted  or  denied  by  the  pursuer.  Sometimes  the  matter 
averred  in  it  was  admitted.  At  all  events  the  question  (or  issue) 
arose  as  soon  as  there  began  to  be  a  disagreement  between  the 
parties.  For  example, — You  kiUed  a  *mcm.  I  did  hvU  hiffL 
The  £sLct  is  admitted,  and  I  proceed.  The  defendant  ought  now 
to  give  some  reason  why  he  kUled  him  t  It  is  lawful,  he  says, 
to  HU  an  adtdterer  taken  with  the  adulteress.  It  is  admitted 
that  such  is  the  law.  We  must  therefore  look  .for  some  other 
matter  in  which  the  dispute  lies.  They  were  not  advUerers  : 
They  were.  Here  is  the  question.  It  is  an  issue  of  fact.  Some- 
times, however,  the  third  point  also  is  admitted,  that  they  were 
aduUei'ers.  But  the  accuser  may  say,  It  was  not  lawful  for  you 
to  kill  them,  heoauae  you  were  an  exile  or  infamous.  The  ques- 
tion then  is  one  of  law.  But  if  when  the  pursuer  sajrs  at  first  you 
hilled,  and  the  defender  says,  I  did  not  kill,  the  question  arises, 
and  the  issue  is  ascertained  at  the  outset.  In  this  way  we  must 
examine  where  the  disagreement  begins,  and  where  a  question 
first  arises." 

This  lucid  analysis  shews  that  in  all  ages  the  human  mind  has 
in  this  matter  pursued  identically  the  same  process ;  and  surely 
there  is  no  reason  why  it  should  not  be  followed  in  the  Sheriff 
Court  as  well  as  elsewhere.  If  the  subject  is  considered  for  a 
moment,  it  will  be  seen  how  easily  the  system  could  be  followed 
under  our  existing  forma 

(1.)  In  examining  a  Summons,  the  first  duty  of  a  defender  is 
to  see  whether  the  pursuer^s  case  is,  on  his  own  shewing,  open  to 
kny  objection  in  point  of  law.  If  it  ia,  then  he  will  say  the 
pursuer's  case  is  not  relevant,  or  ''  the  pursuer  is  not  entitled  to 
recover." 

(2.)  K  he  disputes  any  matter  of  fact,  on  which  the  action  is 
founded,  he  should  repeat  the  statement  objected  to  in  the  very 
words  of  the  Summons,  with  the  addition  of  "  not."      This  is 

Non  fiurvnt  adulteri:  Juentnt :  qusstio,  de  facto  ambigitar,  conjectura  eft.  Interi  m 
▼ero  &  terttom  confesBam  est,  adnlteros  f  uiue :  sed  tibi^  inqait  accntator,  iZfet  man 
lieuit  oecidere:  extU  enim  eras,  ^  ipnominioiUi:  de  jure  qusritur.  At  si  protinos 
dicenti,  OcciduH:  respondeatnr,  Non  oeddi:  statim  pagna  est.  Sic  explorandnm 
est  abl  controYersia  incipiat,  k  considerari  debet  qoso  primam  qnsBStionem  iacit. 
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much  better  than  sayiog,  "the  defence  is  a  denial  of  the  libel ;" 
and  there  is  no  reason  why  the  English  rule  should  not  be  ob- 
served— "  That  eveiy  pleading  is  taken  to  confess  such  traversable 
matter  alleged  on  the  other  side,  as  it  does  not  traverse.''  For 
instance,  if  the  action  is  one  of  damages  for  assault,  there  is  no 
occasion  to  give  a  detail  of  the  circumstances  of  the  altercation 
but  let  him  select  any  of  the  grounds  on  which  the  action  is  ex* 
chided,  thus : — 

(1.)  The  defender  did  not  assault  the  pursuer  as  alleged. 

(2.)  The  assault  was  justified,  being  in  self-defenca 

(3.)  An  apology  was  accepted,  and  a  sum  received  in  Ml  of  the 
daim. 

(4.)  The  defender  was  provoked  by  the  offensive  language  of 
the  pursuer,  and  the  sum  of  L.1  is  tendered. 

In  the  same  manner  in  an  action  for  goods  sold  and  delivered, 
the  minute  of  defence  may  contain  one  or  other  of  the  following 
grounds : — 

(1.)  That  the  goods  were  never  ordered. 

(2.)  That  the  goods  were  not  timeously  tendered  within  the 
period  specified. 

(4.)  That  they  were  disconform  to  warranty. 

(5.)  That  the  price  was  paid  or  tendered  before  action  brought. 

(6.)  That  the  sale  was  subject  to  conditions  which  have  not 
been  purified:  namely,  &a 

These  examples  will  tend  to  show  how  easily  a  more  exact  and 
methodical  system  of  procedure  might  be  substituted  for  the  loose 
piactice  now  prevailing.  We  commend  the  subject  to  the  atten- 
tion of  our  readers,  and  if  the  views  which  we  have  expressed  do 
not  whoUy  command  assent — which,  from  their  novelty,  they  can 
bardly  be  expected  to  do— we  are  sure  they  will  at  least  be  re- 
garded as  an  honest  endeavour  still  further  to  increase  the  popu- 
Ivity,  and  to  extend  the  usefulness  of  this  important  and  much 
^ned  branch  of  Scottish  judicature. 


THE  FORESHORE  QUESTION. 

The  association  for  the  defence  of  the  right  of  subject-proprietors 
to  the  Foreshore  has  gained  an  important  victory  in  the  decision 
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of  the  recent  case  of  Her  Majestffa  Advocate  v.  Madean,  23d 
May  1866,  38  Sc  Jurist  584,  for  although  the  judgment  was 
given  in  the  Outer  House  (the  Beclaiming  Note  being  refused  of 
consent),  and  the  drcumstanoes  of  the  case  were  peculiarly  &vour- 
able  to  the  proprietor,  Lord  Jerviswoode's  Interlocutor  and  Note 
cannot  fiedl  to  have  an  influence  in  any  future  case  which  may  be 
brought  before  the  Court.  The  discussion,  too,  which  the  subject 
has  undergone,  has,  we  believe,  strengthened  the  opinion  previously 
existing  in  the  profession,  with  the  exception  of  a  few  Crown 
hiwyers,  that  the  pretensions  of  the  Crown,  whkh  have  been  held 
for  some  years  past  in  terrorem  over  all  proprietors  on  the  coast, 
are  unfounded,  so  that  it  is  exceedingly  probable  that  no  further 
attempt  will  be  made  to  establish  them.  It  is  only  fair  that  this 
opinion  and  the  grounds  of  it  should  be  made  generally  known, 
as  much  injustice*  has  been  done  by  sales  of  foreshore  to  the 
adjacent  proprietors  on  the  part  of  the  Commissioners  of  the 
Woods  and  Forests,*!*  owing  to  the  uncertainty  in  which  the 
question  was  supposed  to  be  involved. 

Whatever  doubt  may  have  been  imported  into  the  subject  fix>m 
English    authorities}  and   certain   modem   obiter  dicta   in  the 

*  See  Parliamentaiy  Paper,  24th  Jnl^  1866  (Foreshore,  Scotland).  7%e  corre- 
■pondence  published  b^  the  Dake  of  Argyle  will  be  in  the  recollection  of  many  of 
our  readers,  in  which,  unfortunately,  there  was  too  much  personal  feeling  to  allow 
of  a  dispassionate  consideration  of  the  merits  of  the  case. 

t  The  Act  of  last  Session,  29  and  80  Vic.  c.  62  (Crown  Lands  Act),  which  trans- 
fers the  management  of  the  Foreshore  from  the  Commissioners  of  Woods  and  Forests 
to  the  Board  of  Trade,  expressly  declares  (sec  7)  that  such  management  shall  be  sub- 
ject *'  to  such  public  and  other  rights"  as  by  law  exist  in  the  Foreshore,  and  has  be- 
sides a  general  saving  (sec.  31)  of  all  private  rights.  It  makes  no  alteration,  there- 
fore, in  the  existing  law  with  reference  to  the  property  of  the  Foreshore.  This  Act 
has  been  omitted  from  Messrs  Blackwood's  Collection  of  Statutes  affecting  Scotland, 
and  is  marked  as  an  English  Act,  but  it  plainly  applies  to  the  United  Kingdom. 
See  section  7.  An  article  in  the  Courantj  which  stated  very  accurately  the  law  on 
this  subject,  ingeniously  suggests  that  this  transfer  from  a  department  which  pro- 
tects the  patrimonial  Interests  of  the  Crown,  to  one  whose  functions  are  purely  or 
chiefly  administrative,  indicates  an  abandonment  of  the  Crown's  claim  to  property 
in  the  shore. 

X  An  examination  of  these,  into  which  it  is  impossible  here  to  enter,  has  oon- 
▼inced  us  that  while  the  law  of  England  is  more  reluctant  to  imply  a  grant  of  the 
shore,  it  does  not  deny  that  such  grant  may  be  given  either  expressly  or  by  implica- 
tion. Consult  Selden,  Mare  Clausum^  Lib.  2,  cap.  2.  Hale,  De  Jure  Marie  (in  Har- 
grave's  Law  Tracts).  Callis,  on  Sewere^  p.  89-41.  Hall,  on  the  Seaehore,  Woolrych, 
Law  of  Watere,  Appendix,  p.  438 ;  and  the  following  cases : — OonttabUf  6  Coke,  107  : 
Lord  Qtpydir,  4  Maddon,  281 ;  BuUtrode,  Siderfine's  Rep.,  168 ;  The  King  y.  Lord 
Tarboroughj  8  B.  and  C.  91,  and  5  Bingham  163  (H.  of  L.) ;  In  the  Hull  and  Selby 
MaUwojf  Co.,  5  M.  and  W.  829) ;  and  Attorney  General  t.  C^uimbere,  4  De  Gez.  213 ; 
(Baron  Alderson's  opinion). 
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Conri  of  Session  and  House  of  Lords,  the  law  of  Scotland,  as  em- 
bodied in  the  decisions  and  expounded  by  its  institutional  writers, 
has  never  varied.  We  have  nothing  to  do  here  with  questions  of 
pablic  policy ;  so  long  as  land-rights  remain  on  the  present  foot- 
ing, the  duty  of  courts  of  law  is  to  maintain  them  in  their  inte- 
grity, and  the  sole  question  for  lawyers  is  what  is  their  extent. 
With  a  view  to  determine  the  extent  of  the  right  of  subject-pro- 
prietors in  the  foreshore,  we  propose  to  make  a  detailed  but 
necessarily  concise  examination  of  the  decisions,  referring  where 
necessary,  to  the  opinions  of  the  text-writera 

The  proprietor  of  lands  adjacent  to  the  seashore  may  hold  them 
either  by  a  bounding  title,  or  by  one  not  bounding  but  descriptive. 
In  the  case  of  a  bounding  title  the  settled  rule  of  law  is  that  every- 
thing is  included  which  lies  within  the  specified  boundaries,  and 
that  nothing  is  or  can  be  by  any  possession,  however  long  or 
ample,  included  which  lies  without  them.  The  granter,  whether 
Crown  or  subject,  gives  to  the  grantee  only  that  portion  of  his 
land  which  is  contained  by  the  boundaries  specified ;  he  retains 
whatever  is  beyond  them.  Both  branches  of  this  rule  have  been 
frequently  given  effect  to  in  the  case  of  lands  lying  on  or  near 
the  seashore.  In  the  following  cases  the  titles  were  held  to  ex- 
clude it: — ^In  Gordon  v.  SuUie,  26th  May  1837,  15  S.  1037, 
the  northern  boundary  of  the  feu  being  **  the  Sea  Craig,"  a  known 
piece  of  ground  to  the  landward  of  the  sea,  the  feuar,  who  ad- 
mittedly had  had  possession  of  the  ground  down  to  the  sea^ 
althoogh  not  for  the  prescriptive  period,  was  held  excluded  from  it 
hy  the  terms  of  his  title.  The  findings  of  the  Lord  Ordinary 
(Corehouse)  are  worth  quoting  for  the  precision  with  which  they 
state  the  grounds  of  judgment  "  Finds,  that  the  authors  of  the 
defender  obtained  right  to  the  feus  in  question  by  grants,  in 
which  the  boundaries  are  specified,  and  the  measurement  of  each 
feu  in  the  length  and  breadth  minutely  stated  :  Finds  that  the 
piece  of  ground  in  dispute  is  not  included  within  the  specified 
boundaries  of  either  feu,  but  that  the  Sea  Craig,  the  name  given 
to  the  northern  boundary  of  the  feus,  appears  to  have  been 
H^plied  to  the  ground  in  dispute,  because  it  has  a  perpendicular 
^  of  rock  towards  the  sea,  while  it  admits  of  being  pastured 
ttpon  the  side  next  the  land  :  Finds,  that  in  these  circumstances, 
the  defender  could  not  acquire  the  ground  in  dispute  by  possession 
in  the  fiioe  of  the  bounding  title,  and  that  it  was  not  gained  by 
occupancy  as  part  of  the  shore."     It  will  be  observed  that  there 
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was  in  this  case  a  separate  grouDd  of  judgment,  arising  from  tbe 
&ct  that  the  measorement  of  the  fens  in  the  tities  exdaded  the 
piece  of  ground  chumed.*  In  Kerr  v.  Dickson,  28th  November 
1840,  3  D.  154,  aff.,  18th  Jnly  1842,  1  BeU's  App.  499,  the 
V>andary  was  "  the  sei^wall  which  divides  the  said  subjects  from 
the  sea-beach  on  the  south,"  and  it  was  held  that  the  sea-beach 
was  excluded  by  the  title,  and  could  not  be  acquired  even  by 
prescriptive  possession.  In  Berry  v.  Holden,  10th  December 
1840,  3  D.  205,  "the  flood-mark"  was  found  to  be  a  specific 
boundary  excluding  the  shore ;  and  this  was  followed  in  Hie 
Magistrates  of  St  Monance  v.  Mackie,  5th  March  1845,  7  D.  852, 
where  the  boundary  was  in  one  title  ''  the  common  passage  and 
fall  sea"  and  in  another, ''  thefuU  sea,  the  High  Street  interven- 
mg. 

On  the  other  hand,  "  the  sea"  in  the  first  Culross  case  (Magis- 
trates of  Culross  V.  Earl  of  Dundonald,  15th  June  1769,  M. 
12,810,  see  also  Leven  v.  Magistrates  of  Burntisland,  27th  May 
1812,  Hume,  p.  555)  was  held  to  include  the  sea-shore,  at  all 
events  to  the  extent  of  entitling  feuars  with  such  a  boundary  to 
gather  sea-ware  to  the  exclusion  of  the  granters  of  their  rights  ; 
and  in  the  second  Culross  case  {Magistrates  of  Culross  v.  Geddes, 
24th  November  1809,  Hume,  p.  554)  a  boundary  '*by  the  sea- 
shore'*  itself  was  found  to  give  a  right  to  enclose  the  ground  be- 
tween high  and  low  water,  notwithstanding  an  ofier  on  the  part 
of  the  magistrates  tbe  granters  of  the  feu  to  prove  immemorial 
possessioa  The  last  decision  was  followed  in  Bouchier  and  others 
V.  Crawford,f  30th  Nov.  1804,  18  F.  C.  64,  where  both  "the 
sea"  and  "  the  seashore  '*  occurred  as  boundaries,  and  applied  in 
Cameron  Y,  Ainslie,  21st  January  1848,  10  D.  446,  *'searbeach" 
being  held  equivalent  to  seashore. 

It  may  be  doubted  whether  antecedent  to  these  last  decisions 
a  sound  distinction  might  not  have  been  drawn  between  "  the 
sea**  and  "the  seashore"  as  boundaries,!  since  it  hardly  seems 
consistent  with  principle  that  a  boundary  like  the  seashore,  which 
is  not  a  mere  division  line,  as  a  wall  or  hedge,  should  be  held  to 

*  Cf,  Greenock  Harbour  Trustees  y.  Stewart,  12th  Jan.  1866,  38  Scot.  Jurist  148. ;  4 
Macph.  283. 

t  See  also  Campbell  r-  Broyon,  18th  Not.  1813,  17  F.  C.  444,  especiaUy  I,ord 
Meadowbank  and  Lord  Glenlee*s  opinions. 

X  There  is  even  a  tradition  that  the  case  of  JSoucKier  was  to  hare  been  reversed 
in  the  Honse  of  Lords  on  this  ground,  but  that  judgment  was  not  given,  owing  to 
the  death  of  one  of  the  parties. 
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indade  itself,  but  three  consecutive  judgments  must  be  deemed 
to  fix  the  law  against  such  a  distinction  ;  nor  is  there  any  reason 
to  be  dissatisfied  with  this  result,  except  as  admirers  of  the 
''d^antia  juris.*  It  would  practically  be  ine^^pedient  and  in- 
equitable that  boundaries  which,  as  the  cases  above  quoted  show, 
have  been  used  indififerently  by  conveyancers  with  reference  to 
oontiguotts  subjects  on  the  shore,  and  even  in  different  deeds 
with  reference  to  the  same  subject  should  be  interpreted,  the  one 
as  including,  the  other  as  excluding,  the  foreshore.  In  all  these 
cases  of  bounding  titles  the  shore  is  not  to  be  considered  as  a 
pertinent  in  the  sense  of  a  thing  external  to  the  principal  subject ; 
it  is  a  part  of  the  principal  subject  as  distinctly  as  any  other  por- 
tion of  the  land  conveyed.  No  doubt  the  sea  differs  from  most 
other  boundaries  in  not  being  stationary,  and  hence  grants  so 
bounded  are  liable  to  enlargement  if  it  recedes,  or  diminution  if  it 
advances ;  but  this  peculiarity  has  been  held,  as  the  cases  cited 
prove,  no  reason  for  applying  to  it  a  special  rule  of  construction ; 
it  is  only  just  that  the  same  person  who  loses  in  the  one  case 
should  gain  in  the  other,  "  ubi  onus  ibi  emolumentum." 

An  attempt  has  been  made  to  elide  the  authority  of  the  cases 
in  which  the  grants  were  held  to  include  the  seashore,  by  the  ob- 
servation that  the  Crown  was  not  a  party  to  them,  the  question 
having  always  arisen  with  subject-superiors.  It  seems  plain,  how- 
ever, that  the  &ct  of  the  grant  proceeding  from  the  Crown  can 
make  no  difference  where  its  extent  is  clearly  fixed  by  boundaries 
within  which  the  seashore  lies.  The  contention  that  where  the 
grant  is  ambiguous  either  in  respect  of  the  specified  boundary,  as 
in  the  case  of  the  seashore  itself  being  the  boundary,  or,  as  in  de- 
scriptive titles,  it  should  be  construed  strictly  in  favour  of  the 
Crown,  although  it  has  some  foundation  in  English  law,  does 
not  appear  to  us  to  have  any  in  that  of  Scotland.  Mr  BeU's 
doubt  upon  this  point  is  supported  only  by  reference  to  a  single 
decision  of  the  English  Admiralty  Court* — (Tlie  Elsebe,  5  Rob. 
Ad.  Rep.  1 82),  in  which  the  eminent  judge  (Lord  Stowell)  speaks  of 
the  "  wise  policy  of  out  ovm  peculiar  law,  which  interprets  the 
^rrants  of  the  Crown  by  other  rules  than  those  which  are  applied 
to  the  construction  of  grants  of  individuals."  This  exception  to 
the  maxim,  "  Verba  chartarum  fortius  accipiuntur  contra  profer- 
entem," whether  founded  on  wise  or  astute  policy,  is  an  offshoot 

*  Principles,  sec.  643. 
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of  the  high  prerogative  doctrine*  of  the  English  law,  which,  to  the 
honour  of  our  lawyers,  never  prevailed  to  the  same  absurd  and  un- 
just extent  which  it  did,  and  in  some  points  still  does,  in  England, 
and  we  are  not  aware  of  any  authority  in  Scotch  decisions  to  the 
effect  that  Crown  grants  are  to  be  construed  differently  fix>m  those 
of  subjects. 

We  now  pass  from  the  class  of  bounding  to  that  of  descrip- 
tive titles,  in  which  the  lands  adjacent  to  the  seashore,  whether 
erected  into  a  barony  or  not,  are  held  with  a  clause  of  parts  and 
pertinents,  and  are  de  facto  bounded  by  the  sea. 

The  recent  decision  in  the  Ardgour  case  (Lord  Advocate  v. 
Maclean,  ut  supra)  places  beyond  controversy  the  proposition  that 
a  barony  title,  combined  with  prescriptive  possession,  gives  its 
holder  a  right  to  the  foreshoi*e  in  a  question  with  the  Crown,  and 
it  also  disposes  of  the  fallacy  that  possession  of  the  shore  for  every 
purpose  for  which  it  is  adapted,  can  be  ascribed  to  a  collection  of 
servitudes;  but  a  review  of  the  decisions,  both  in  earlier  and  more 
recent  times,  will  support  propositions  much  wider  than  these. 
Of  the  older  cases  it  is  sufficient  to  refer  to  three  or  four.  In 
them  the  question  of  property  generally  arose  indirectly,  the  im- 
mediate object  of  dispute  being  wreck  and  ware,  sand,  gravel,  or 
other  product  of  the  shore. 

In  the  case  of  the  Earl  of  Morton  v.  Covirigtree,  20th  June 
1760,  M.  13,528,  the  Earl  claimed,  in  virtue  of  a  Crown  charter 
of  the  Earidom  of  Orkney,  with  pertinents  as  well  by  sea  as  by 
land  (wreck  and  ware  being  specially  mentioned),  the  wreck  and 
ware  on  the  shore  adjacent  to  the  lands  of  Newark,  which  were 
held  by  Mr  Covingtree  from  the  Crown,  with  a  clause  of  perti- 
nents. The  possession,  so  far  as  regarded  the  ware,  was  divided. 
Mr  Covingtree's  title,  which,  it  is  to  be  observed,  was  not  a  barony 
one,  was  earlier,  and  he  pleaded  that  the  seashore,  "  though  still 
common  for  the  uses  of  navigation,  is  understood  to  be  inter 
regalia,  and  the  property  thereof  may  be  given  by  the  Crown  to 
a  subject."  "The  Earl's  charter  (we  still  quote  from  the 
pleading)  contains  some  lands  bounded  by  the  sea,  and  so 
far  be  may  have  right  to  the  shores,  but  as  Newark  has 
a  grant  from  the  Crown  not  only  of  his  lands  lying  next  to  the  sea^ 
but  of  the  wreck  and  ware  on  the  shores  thereof  he  has  thereby  an 
exclusive  title  to  the  shores  adjacent  to  his  lands."   Effect  was  given 

*  Broom*8  LefftU  Mamt^  ch.  ii.  Allen's  Injuify  into  tht  Riu  and  Ormeth  nf  the  Royal 
Prerogative, 
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to  ibis  daim  of  exclnsiye  property.  "  The  Lords  found  that  the 
Earl  of  Morton  has  no  right  to  cut  ware  or  tang  for  making  kelp  on 
the  rocks  or  shores  of  Newark  and  Air."  The  prior  case  of  Bruce 
V,  BaahiehiU,  in  ITII,  M.  9342,  related  to  sea-greens,  which  term, 
in  its  usual  acceptation,  is  applied  not  to  the  shore  proper,  which 
eveiy  tide  covers,  but  to  those  reaches  of  land  behind  the  shore 
which  are  covered  only  at  high  tides.  It  is  noteworthy,  how- 
ever, that  title  reporter  Bruce  mentions  that  these  greens  were, 
"for  ths  mast  part,  every  tide,  and  in  spring  and  high  tides  en- 
tirely overflown,"  so  that  they  seem  to  have  consisted  both  of 
foreshore  and  sea-green.  In  this  view  the  decision,  which  found 
that  they  were  not  inter  regalia,  and  were  not  established  as  a 
separate  feu  by  Charter  of  Novodamus,  in  which  they  were 
granted  nominatim  "  un&  cum  terris  vulgo,  the  haill  seargreens," 
but  that  sea-greens  may  belong  to  the  neighbouring  heritors  as 
part  and  pertinent  of  their  lands,  has  evidently  a  direct  bearing 
upon  the  question  under  discussion.  Erskine's  comment  upon 
this  decision — "  by  our  constant  practice  proprietors  who  border 
on  the  sea  enclose  as  their  own  property  grounds  far  within  the 
sea-mark,'*  (Inst.  IL,  6,  1 7,)  shows  that  he  understood  it  to  apply 
to  the  foreshore.  This  passage  is,  besides,  the  best  evidence  of  the 
onderstanding  of  landowners  and  lawyers  at  its  date*  relative  to  the 
property  in  the  shore.  The  supposition  that  Erskine  is  here 
stating  a  practice  contrary  to  law  is  unreasonable.  By  far  the 
iDost  important  case,  however,  prior  to  modem  decision  is  In/nea 
V.  Doionie,  27th  May  1807,  Hume  562,  in  which  a  bank  of 
shelly  sand,  contiguous  to  the  shore,  and  covered  by  the  sea  in 
ordinary  tides,  was  found  not  to  be  i/fUer  regalia,  and  to  belong 
ss  a  pertinent  to  the  adjacent  landa  The  lands  here  were  an 
integral  part  of  a  barony,  and  although  a  portion  of  it  had 
heen  sold  would  have  retained  the  privileges  (see  on  this  point  the 
opinions  of  Lords  Hermand  and  Bannatyne)  of  a  barony,  and  so 
have  carried  the  bank  even  if  it  had  been  amongst  the  lesser 
regalia ;  but  the  opinion  of  the  President,  Sir  Islay  Campbell,  and 
Hume's  rubric,  show  distinctly  that  that  was  not  the  ground  cf 
judgment  **  The  question,"  the  President  remarked,  "  is,  is  this  a 
f^gale,  or  a  common  right?  I  think  not.  Property  of  land 
adjacent  to  a  heritor's  shore  is  not  a  regale.  Bocks  with  sea-weed 
^  the  like  a>re  pertinents  of  the  adjacent  property  without  a 
lojal  grant.     This  was  found  so  here  some  years  ago  in  a  ques- 

■  1773. 
▼OL  XL  «0.  OXZn. — ^FJEBBUABT  1867.  F 
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tion  between  Lord  M'Donald  and  the  Laird  of  M^Leod  as  to  a  mul- 
titude of  rocky  islands  near  the  shores  of  Skye.  His  property  of 
the  shore  is  subject  to  the  risk  of  being  impaired  or  destroyed  by 
the  sea ;  and,  on  the  other  hand,  has  the  advantage  of  gaining 
on  the  sea  aUwvioTie,  provided  always  he  do  not  impede  the  use 
of  navigation,  which  is  the  single  restraint  of  his  right."  Not 
the  slightest  countenance  is  here  given  to  the  theory  recently 
hazarded,  that  the  shore  is  to  be  considered  as  an  accessory  of  the 
sea  rather  than  of  the  land ;  on  the  contrary,  even  the  land  be- 
yond the  proper  shore  gained  by  regress  is  treated  as  an  accessory 
of  the  adjacent  landa  This  decision  was  recognised  a  few  years 
later  in  EraJcme  v.  MagiatraJtea  of  Montrose,  7th  Dec.  1819, 
Hume  558,  where  the  same  eminent  judge  spoke  of  the  "  ordi- 
nary right  of  an  heritor  on  the  shore  to  embank  and  gain  on  the 
landa"  It  was  not  necessary,  however,  to  rest  upon  that  right 
in  this  case,  as  the  pursuer.  Miss  Erskine,  had  a  special  grant  in 
her  charter  of  the  Sands  in  the  Basin  of  Montrose,  the  right  to 
dig  bait  in  which  was  the  subject  of  controversy.  ^  In  neither 
of  these  cases  is  any  distinction  drawn  between  barony  and  other 
titles. 

We  shall  now  turn  to  some  of  the  most  important  modem 
decisions,  which  show  that  President  Campbell's  doctrine  has 
been  fully  acknowledged  by  his  successora  In  Macalieter  v. 
Campbell,  7th  Feb.  1837,  15  S.,  490,  a  grant  of  lands  on  the 
sea-coast,  (not  erected  into  a  barony)  with  parts  and  pertinents, 
of  which  the  sea  was  de  facto  the  boundary,  was  held  to 
carry  the  sea-beach  as  part  and  pertinent,  and  to  entitle 
the  owner  to  exclude  a  neighbouring  proprietor  from  gather- 
ing sand  and  kelp  on  it  unless  he  could  prove  a  prescrip- 
tive servitude  entitling  him  to  do  so.  Lord  Gillies  in  his 
judgment  observed — "It  is  said  that  the  pursuers  titles  don't 
describe  his  property  as  bounded  by  the  sea.  I  cannot  help 
thinking  that  this  is  of  little  consequence  if  de  facto  the  sea  is  the 
boundaiy.  Suppose  a  conveyance  was  taken  to  the  island  of 
Stronsay,  and  that  it  was  not  described  as  bounded  by  the  sea 
in  the  same  way  as  here,  would  the  Court  hold  that  the  disponee 

*  The  effect  of  this  charter  was  recently  drawn  in  question  for  the  second  time  in 
a  case  of  interdict,  in  the  Sheriff  Court  of  Forfar,  against  persons  who  walked  on  the 
sands  for  the  purpose  of  fowling.  The  decision  of  the  Sheriff  was  in  their  favour. 
Had  the  case  come  before  the  Supreme  Court,  two  interesting  questions  would  hare 
arisen — whether  the  shore  of  a  land-locked  saltwater  baj  is  in  exactly  the  same 
position  as  the  seashore,  and  if  so,  what  are  the  extent  of  the  public  uses  of  the  shore  ? 
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W  no  right  to  the  searcoast  ?  I  imagine  not,  and  I  doubt  if  any 
of  the  gentlemen  of  the  west  have  a  better  title  than  the  pur- 
suer to  this  source  of  revenue." 

The  case  of  Paterson  v.  M.  of  AUaa,  1 1th  March  1846,  8  D., 
752,  was  the  converse  of  that  last  quoted.     Paterson  claimed, 
IS  one  of  the  public,  a  right  to  gather  sea- ware  ex  adverso  of  the 
Marquis's  lands,  and  that  without  averring  prescriptive  possession. 
The  Ciourt  unanimously  repelled  this  claim.     It  is   true  this 
judgment  was  not  based  upon  a  right  in  the  Marquis  of  property 
in  the  shore ;  but  Lord  Wood  f  and  Lord  Moncrieff  expressed  a 
dear  opinion  in  £&vour  of  such  a  right,  although  they  allow,  as 
we  have  seen  President  Campbell  also  did,  that  it  would  be  sub- 
ject to  the  public  uses.     Lord  Justice-Clerk   Hope  and  Lord 
Medwyn  do  not  ^ve  a  distinct  opinion  on  the  point,  regarding  it 
as  unnecessary  to  the  decision  of  the  causa     Lord  Cockbum 
stands  alone  in  this  as  in  another  case  presently  to  be  refen*ed  to, 
in  the  view  that  the  shore,  unless  expressly  granted,  remains  the 
property  of  the  Crown,  and  is,  so  &r  as  we  are  aware,  the  only 
Scotch  judge  whose  authority  can  &irly  be  quoted  in  favour  of 
the  Crown  claima    The  decision  in  this  case  ruled  Lord  SaUoun  v. 
Park,  24th  Nov.   1857,   20  D.,  89,  where  a  declarator  of  ex- 
clusive right  as  against  the  public  to  gather  sea- ware  ex  adverso 
of  a  barony  de  facto  bounded  by  the  sea,  was  sustained.     Doubts, 
it  is  fiur  to  add,  were  expressed  by  two  judges  (Cowan  and  Ben- 
holme)  as  to  the  pursuer's  right  of  property  in  the  shore.     No 
effiM;t»  however,  was  given  to  these  doubts  in  a  subsequent  case 
hefore  the  same  Division  of  the  Court,  |  Nicol  v.  Blaikiey  23d 
Dec.  1859,  22  D,   335,   and  we  must  suppose  them  to  have 
dis^peared,   as  it  was  a  case  eminently  fitted  to  draw   them 
out  bad  they  still  existed.     The  pursuer,  proprietor  of  the  lands 
of  Gaimrobin,  described  in  his  titles  as  bounded  on  the  east  by 
the  German  Ocean,  brought  a  declarator  and  interdict  against  a 
neighbouring  proprietor,  who  had  entered  on  the  shore  ex  adverso 
of  these  lands,  and  placed  riug-bolts  in  the  rocks  between  high 
wd  low  water-mark   for  the  purpose  of  salmon-fishing.     The 
Court  held  that  the  pursuer  had  a  good  title  to  insist  in  the 

t  In  Lord  Wood's  note  will  be  found  the  most  thorough  examination  of  all  the 
ntkorities  to  be  met  with  in  the  whole  range  of  decisions. 

X  The  tame  remark  applies  to  CoUpthimn  v.  Paicn^  17th  Jane  1859,  21  D.,  996,  in 
vluch  a  proprietor  was  found  entitled  to  interdict  a  steamboat  company  who  at- 
tempted to  land  passengers  on  Sundays  on  a  pier  built  partly  on  the  foreshore  ad- 
jactat  to  Us  Imad. 
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actioB,  BO  fiur  as  directed  against  tbe  defender's  intmsioii  oa  his 
lwd&  The  Lord  Justice-Clerk  (Inglis)  in  delivering  the  ooani- 
mons  opinion  of  the  Court,  said — **  Assuming  the  radical  title  oi 
property  to  be  inalienably  yested  in  the  Crowi^  the  practical 
effect  of  conveying  by  a  Crown  Charter  lands  bounded  by  the  sea 
is  admitted  by  all.  It  gives  tbe  heritor  the  exclusive  beneficial 
use  and  right  of  possession  of  the  seiHshore  between  high  and  low 
water-mark,  subject  only  to  the.  primary  and  preferable  public 
uses  for  securing  which  the  property  ex  hypothesi  remains  vested 
in  the  Crown.*  We  may  venture^  to  doubt  whether  the  expres- 
sion that  the  ''  title  of  property"  remains  vested  in  the  Crown  is 
happily  chosen,  unless  by  property  is  meant  the  paramount  right 
of  superiority  which  the  Crown  possesses  over  all  the  land  in 
Scotland  held  by  feudal  tenure.  The  meaning  of  the  passage, 
however,  is  quite  clear ;  the  only  limitation  ci  the  heritor's  right 
in  the  foreshore  is  the  public  uses  of  which  the  Crown  is  guai> 
dian :  the  "  inalienable  title  of  property  vested  in  tbe  Crown  "  is 
certainly  not  the  right  to  alienate  the  shore  now  claim9d  by  the 
Cipwn  with  so  much  eagerness  that  it  has  proceeded  in  many 
cases  to  alienate  it  before  it^  was  found  to  possess,  the  right. 

Before  quitting  the  case-law  it.  is  proper  to  examine  certain 
decisions  and  dicta  which  have  been  or  may  be  referred  to,  as 
supporting  the  opposite  view.  It  will,  we  think,  be  admitted 
that  it  would  require  strong  authority  to  overthrow  the  consistent 
current  of  decisions  in.  favour  of  the  proprietor's  right  Those 
quoted  in  &vour  of  the  Crown  a^.  few,  fiur  between,  and 
easily  susceptible  of  an  interpretation  agreeable  to  the  view 
of  the  subject  we  are  supporting.  The  two  old  cases  quoted  in 
Balfour's  Sea  Laws,  under  the  heading  "  Anent  the  ^ude-mark/'  ^ 
The  King  v.  Laird  of  SeafiM,  29th  July  1500,  and  Town  of 
CraiU  v.  Meldrum,  24'th  May  1549,  related  rather  to  the  extent  of 
the  public  uses  to  which  the  shore  was  subject  than  to  the  right 
of  property. 

In  the  former  the  ci^  of  a  special  infeffcment  within  the  fiude* 
mark,  to  which  we  have  shown  an  inclusive  bounding  charter  is 
equivalent,  is  excepted  firom  the  proposition  that  the  neighbouring 
heritor  cannot  prevent  any  of  the  lieges  from  winning  stone  and 
gravel  from  the  shore ;  and  the  case  of  Macalister  proves  that  a 
de  facto  sea  boundary  to  lands  held  by  descriptive  title,  witb 
clause  of  pertinents,  is  now,  whatever  may  have  been  the  case  at 

*  Balfour'i  Practicks,  6S6;  also  in  Skme  Dt  Vmifonm  SuMyUMam^  aocft.muiA^ 
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the  beginning  of  the  1 6th  century,  exactly  in  the  same  position. 
The  latter,  ubless  similarly  explained,  conflicts  with  that  of 
ErtHne  of  Dun,  in  so  far  as  it  holds  gathering  bait  to  bo  one  of 
the  pablic  uses,  but  cloes  not  touch  the  present  question,  A  leap 
W  to  be  made  to  the  end  of  the  1 8th  century  before  another 
case  can  be  found  on  this  side  of  the  argument,  and  that  one 
which,  as  it  did  not  obtain  H  place  in  the  Scotch  contemporary^ 
Reports,  (now  repotted,  d  !Paton,  626,)  cannot  have  had  much 
effect  upon  ou^  law.  We  x^fer  to  Smart  v.  Mdgistrates  of  Dun- 
dee,  1797,  8  Brown's  Cases  in  Parliament,  119,  cited  for  the 
first  time  by  tiord  Brougham  in  Todd  v.  Dunlop  in  184l. 
So  far,  however,  is  this  case  from  lending  any  assistance  to 
the  Grown  claims,  that  the  only  point  it  deteimined  was  the 
.same  as  that  in  Berry  v.  Holden,  a  case  from  the  same  coast, 
viz.,  that  the  *'  sea  flood "  is  a  boundary  excluding  tlie  shore. 
Just  as  little  does  Todd  v.  Durdop,  2  Robinson's  Appeal  Cases  333 
nffect  the  present  question.  In  that  case  it  became  necessary  for 
the  Oiyde  Navigation  Trustees  in  canying  out  their  statutory 
operations  to  resume  possession  of  a  piece  of  ground  ex  adverao 
of  Todd's  feu,  which  they  had  previously  recovered  fix)m  the  bed 
of  the  river.  Todd's  boundary  was  the  river  Clyde,  a  boundary 
analogous  to  the  sea,  whi6h,  as  we  have  seen,  has  again  ana 
again  been  held  to  include  the  shore ;  yet  his  claim  to  this  piece 
of  ground  was  replied  both  in  the  Court  of  Session  and 
Houae  of  Lords.  The  reason  is  evident :  the  grotmd  in  dis- 
pute was  not  the  shore  but  a  portion  of  the  bed  of  a  navigable 
river,  recovered  not  by  alluvion,  but  suddenly  by  an  artifi- 
cial operation  conducted  for  a  public  purpose.  There  was 
nodiing,  therefore,  to  change  its  former  character  of  Crown 
property.  Apart  fh)m  this  it  is  doubtful  whether,  even  had 
this  b^n  a  case  of  alluvion,  Todd  could  have  acquired  the 
ground,  as  his  feu  was  of  specified  measurement  The  only  re- 
maining case  is  that  of  The  Offixxra  of  State  v.  Smith,^  2 1  st  March 

'  (3^.  a  carious  ease  in  1716,  between  the  Duke  of  Boxhargh  and  the  MagisttateM  of 
Dtubar,  M.  10,888,  th6  ooncliuion  of  which,  as  U  seenis  to  have  been  overlooked  in 
noeni  diacossioiis,  we  give  in  the  wozds  of  the  Beport.  **  Foand  that  the  Dnkis 
oooldnot  ma  his  dyke  within  the  UUitt  maru,  and  remitted  to  the  Lords  Ormistoun, 
Foiglea,  and  Pencaitland  to  visit  the  ground  and  take  probation  how  far  the  sea 
iov%  and  fix  BMuvli  sConcst  npon  whose  report  the  Loida  foand  that  tiie  Ittftw 
■arif  eones  to  the  foot  of  the  green  line,  and  that  there  is  no  passage  either  for 
Imiis  or  cart  betwixt  the  foot  of  that  green  line  and  the  rock  in  the  sea;  and  there- 
fore tbat  the  Dake  had  right  to  baild  the  wall  of  the  enolosnre  upon  the  said  roek, 
MwittisaDhstsI^  over  the  waU  within  thitiiaak  Mara  as  will  allow  a  passage  for 
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1846,  8D.  711;  but  this  decided  merely  that  the  Crown  bad  a 
title  to  sue  for  protection  of  the  public  uses,  and  that  running  a 
wall  across  the  shore  which  prevented  passage  along  it  was  sit 
interference  with  those  uses.  The  dicta  of  the  Lord  Justin 
Clerk  (Hope)  and  Lord  Cockbum  no  doubt  go  further,  but  wen 
unnecessary  to  the  decision.  So  far  as  the  opinion  of  the  forme' 
judge  could  be  interpreted  as  recognizing  the  Crown's  right  o\ 
property  in  the  sea  shore,  it  was  expressly  disclaimed  by  him 
in  the  subsequent  case  of  Oammel  v.  Commissioners  of  the  Woods 
and  Forests,  6  March  1851,  13  D.  854,  and  although  we  feel 
great  respect  for  the  varied  ability  of  the  latter  judge,  his  opinion 
on  a  point  of  pure  law  cannot  receive  much  weight  in  opposition 
to  those  of  President  Campbell,  Lord  Gillies,  and  Lord  Moncrieff 
It  received  however  some  support  from  the  language  of  Lord 
Campbell,  when  Smithes  case  came  to  be  heard  on  appeal,  "  that, 
notwithstanding  some  loose  dicta  to  the  contrary,  there  can  be  no 
doubt  that  by  the  law  of  Scotland  as  by  the  law  of  England  the 
soil  of  the  sea-shore  is  presumed  to  belong  to  the  Crown  by 
virtue  of  the  prerogative,  although  it  may  have  been  alienated, 
subject  to  any  easements  which  the  public  may  hava"  Too 
much  importance  appear  to  us  to  have  been  attached  to  this 
opinion  which,  like  Lord  Cockbum's,  is  merely  obiter.  It  does 
not  necessarily  mean  more  than  that  the  sea-shore  originally  be- 
longed to  the  Crown  as  feudal  lord  of  all  the  land  of  Scotland. 
Nothing  is  said  as  to  what  is  sufficient  to  constitute  an  aliena- 
tion of  the  shore, — nothing  inconsistent  with  its  being  alienated 
in  the  several  ways  we  have  explained.  If  the  passage  mean 
that  the  shore  belonged  to  the  Crown  in  any  different  manner 
from  other  land,  or  required  for  its  alienation  any  peculiar  kind 
of  grant,  it  is  refuted,  not  by  loose  dicta,  but  by  repeated  de- 
cisions. It  cannot,  however,  be  doubted  that  its  interpretation  in 
the  latter  sense  has  contributed  to  the  impression  which  ha.s 
even  found  occasional  expression  on  the  Scotch  Bench  in  recent 
times  that  this  is  an  open  question  *v  in  the  law  of  Scotland.  If 
it  be  an  open  question,  the  foregoing  survey  of  decisions  in  which, 
without  pretending  to  be  exhaustive,  no  case  of  importance  has 
been  omitted,  has  shown  how  when  raised  it  must  be  concluded. 

walking  on  loot  upon  the  UUiu  marii  for  the  public  use  allenarly,  and  decerned  and 
declared  the  Duke*s  right  to  property  in  these  teims."  Frequenters  of  Portobello 
sands  may  congratulate  themselTeB  that  this  case  escaped  the  notice  of  Mr  Smith's 
adrisers. 

*  See  Lord  Conriehill  in  SerabtUr  Harhtmr  Trntteu,  I9th  March  1S64^  S  M.  884; 
and  Lord  Justice-Clerk  Inglis  in  BaiUit  t.  Eay^  20th  March  1866,  4  M.  625. 
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The  result  may  be  briefly  stated.  The  Foreshore  is  not 
vnier  regalicu  Even  had  it  been  so,  it  would  not  have  remained 
Crown  property  in  any  case  in  which  the  adjacent  land  was 
erected  into  a  barony.  Stair,  (ii  3,  60,)  and  Mackenzie,  (voL  iL, 
pi  300,)  place  the  privileges  of  a  barony  somewhat  higher  than 
Erskine ;  bat  even  Erskine  admits  (I)  that  possession  of  any 
part  of  a  barony  is  reputed  possession  of  the  whole,  and  pre^ 
serves  to  the  baron  his  possession  as  entire  as  if  it  had  been 
total ;  and  (2)  that  the  general  conveyance  of  a  barony  is  suffi- 
cient to  cany  all  the  different  tenements  which  truly  belong  to 
it,  or  have  been  possessed  as  part  and  pertinent  of  it,  though 
they  be  not  specially  enumerated  (Inst.  iL  6,  1 8).  Where  the 
adjacent  land  is  held  by  a  bounding  title,  the  Foreshore  either 
goes  along  with  it  or  not,  according  as  the  boundaries  include  or 
exclude  it  Where  they  exclude  it,  the  property  remains  with  the 
superior  who  granted  the  bounding  charter,  unless  he  himself 
holds  under  a  similar  exclusive  bounding  title.  Where  the  adja- 
cent land,  whether  or  not  a  barony,  is  held  with  a  clause  of  parts 
and  pertinents,  and  is  de  facto  bounded  by  the  sea,  the  Fore- 
shore belongs  to  the  proprietor  of  such  land  provided  he  has 
possessed  it  The  nature  of  the  possession  necessary  will  vary 
according  to  the  nature  of  the  title  and  possession  of  the  person 
disputing  it  with  him.  Exclusive  possession  for  forty  years  will 
give  an  indefeasible  title  against  all  the  world,  even  against  a 
claimaDt  with  a  specific  grant  of  the  shore.  No  possession  will 
be  requisite  in  competition  with  mere  members  of  the  public 
ckuniing  anything  beyond  the  recognised  public  usea 

On  the  other  hand,  this  right  of  property  in  the  Foreshore  is 
held  always  under  burden  of  the  public  uses  of  which  the  Crown 
is  guardian.  What  these  uses  are  it  is  beyond  our  present 
scope  particularly  to  investigate,  but  the  chief  are  the  uses  of 
navigation  and  sea-fishing.  Whether  the  right  of  passage  along 
the  shore,  and  as  a  corollary  of  this  the  rights  of  bathing,  fowling, 
and  gathering  bait  or  shell-fish  *  on  it  are  so,  is  more  doubtful, 

*  See  mu  r.  WhiiUi,  15th  Jan.  1853, 14  D.  324 ;  JSofMoy  v.  KOUei,  4  B.  S.  44, 
TUt's  leport^  and  6  B.  S.  666,  cases  under  ** Property"  and  " Alyens  maris."  In  the 
eue  of  the  Dueheu  of  SutharUmd  t.  Watson  (at  present  depending  before  the  Seoond 
DintioD),  in  which  the  question  Is  raised  whether  a  Barony  Title  com  piscationihns 
li  ft  title  that  wiU  carry,  or  in  which  there  can  he  prescribed,  an  ezolnsiye  right  to 
ttooeis  in  the  bed  of  the  sea,  the  Lord  Justice  Clerk  expressed  in  the  ooarse  of  the 
ai^mnent  a  donbt  whether  there  was  any  right  of  passage  along  the  shore  except  so 
fv  as  necettary  for  navigation.    On  the  other  hand.  Lord  Deas,  in  Darrie  t.  Amm- 
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since  these  have  l>een  disputed  in  recent  times,  and  as  yet  there 
has  been  no  anthoritative  exposition  of  the  law,  and  considerable 
conflict  in  the  dicta  and  decisions.  We  intended  to  show  that 
these  results  dednced  from  the  cases  are  fiilly  confirmed  by  the  lan- 
guage of  our  institutional  writers,  but  having  already  exceeded 
our  limits,  must  content  ourselves  with  referring  to  the  leading 
passages.* 


€otxtB]fon)itnct. 

THE  SCOTCH  BAR  AND  THE  COLONIES. 

(7b  the  Editor  of  the  Journal  of  Jmiqnudeiice.) 

Sib, — ^I  remember  having  been  very  much  struck  with  an 
article  which  appeared  in  one  of  your  earlier  numbers  on  the 
subject  of  Colonial  appointmenta  The  writer  showed  the  rea- 
sonableness of  sending  English  barristers  to  those  colonies  in 
which  English  law  is  administered,  and  Scotch  advocates  to 
those  which  are  Dutch  or  French  in  their  origin,  and  where 
accordingly  a  system  of  jurisprudence  prevails,  which,  like  the 
law  of  Scotland,  is  affiliated  to  the  dvil  law.  The  Colonial 
Office  at  one  time  acted  on  this  principle  in  the  distribution  of 
its  judicial  patronage,  and  after  being  in  abeyance  for  many 
years  it  has  been  revived  by  Mr  Patton. 

I  think  I  express  the  sentiments  of  every  one  of  my  brethren, 
when  I  say  that  the  Lord  Advocate  deserves  the  thimks  of  the 
profession  for  using  his  influence  with  the  Queen's  present 
advisers  to  obtain  a  return  to  the  old  and  undoubtedly  the 
light  system.  Tnie,  Mr  Patton  has  not  yet  had  time  to  do 
much.  The  appointments  placed  within  his  gift  are  but  small 
crumbs  from  the  Colonial  Office  table ;  but  Mr  Patton  has  only 
been  as  many  weeks  in  power  as  Mr  Moncrieff  was  years,  and  I 

mondf  10  Feb.  1865,  87  Jurist  24fi,  3  Hacph.  496,  Mid,  «I  think  tlie  sea  Bhoio,  and 
erary  part  of  it,  is  undoubtedly  a  public  place  in  this  sense — ^that  every  man  getting 
lawAiUy  there  is  entitled  to  use  it  when  he  gets  there;"  and  in  Duk§  f^f  AtyyU  t. 
Jiobertson,  17  Dea  1869,  22  D.  241,  the  same  Judge  obserred,  "  Wherever  there  is 
food  for  human  beings  on  the  shore  any  man  may  go  and  take  it,  provided  that  ha 
does  not  interfere  with  anything  granted  to  another." 

-  Craig  i.  16,  7 ;  Stair  IL  8,  59,  60;  Brsk.  Pr.  u.  6»  5,  InsL  iL  iii.  6,  ii.  6, 17 ;  BeU's 
Fr.  {  639-47  ;  Conmi.  Shaw's  Ed.,  p.  722. 
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have  no  doubt,  from  his  uprightness  of  character,  kindness  oi 
heart,  and  utter  unselfishness  of  disposition,  he  will  ere  long,  ii 
allowed  to  remain  in  office,  do  much  more  for  his  poorer  brethren 
in  the  same  direction. 

The  question  occurs,  if  Mr  Fatten  has  been  already  able  to  do 
so  much,  why  was  Mr  Moncrieff  able  to  do  so  little  ?  It  has 
been  said,  *'At  least  hd  did  not  send  any  fellow  to  Africa." 
Bat  that  is  not  an  answer  to  the  question,  it  is  not  even  a  pal- 
liation of  the  fault  if  there  be  a  fault ;  it  is  simply  a  sneer  at 
the  results  of  the  honourable  zeid  of  the  Z/ord  Advocate.  Wbat^ 
then,  is  the  explanation  1  '  Was  Mr  Moncrieff  indifierent  in*  a 
matter  which  so  closely  affected  the  interests  of  the  Scotch  Bar  ? 
Impossible ;  he  was  Dean.  Was  he  careless  about  giving  places 
to  any  but  his  own  immediate  set»  such  as  the  Chief-Justice  of 
the  Mauritius?  No !  for  on  one  occasion  he  signalised  his  return 
to  power  by  making  every  liberal  Advocate  without  exception^ 
down  to  and  inclusive  of  Mr  John  M'Laren,  an  Advocate-depute. 
Was  the  government  of  which  he  was  a  member  unfavourable  to 
our  claims  ?  This  cannot  be,  for  it  has  always  been  the  boast  of 
a  liberal  administoition  that  it  uniformly  eschews  all  jobbery^ 
aad  finds  the  right  man  for  the  right  place.  Is  it  the  &ct  that 
he  had  less  influence  with  his  chief  than  Mr  Fatton  has  with 
Lord  Derby  1     I  cannot  believe  it. 

14  then,  Mr  Moncrieff  had  the  power,  the  disposition,  and  the 
opportunity  to  do  what  Mr  Fatton  has  done,  and  nevertheless 
failed  to  do  it^  I  repeat.  How  is  the  circumstance  to  be  ex- 
phuned  ?  After  much  cogitation  on  the  subject  I  believe  I  have 
hit  on  the  correct  solution  of  this  difficulty,  and  hasten  to  sub- 
mit it  for  the  consideration  of  your  readers.  If  Mr  Moncrieff 
had  never  been  anything  but  Lord-Advocate,  he  would  have 
attended  to  our  interests  in  the  colonies  without  fieiiL  No  doubt 
about  that  But  having  been  also  appointed  Dean  of  Faculty, 
he  was  so  distracted  by  the  cares  of  that  office,  that  the  matter 
alwajrs  escaped  his  notice. 

The  moral,  therefore,  seems  to  be,  that  heuceforth  there  should 
he  a  distinct  understanding  in  the  Faculty  that  <mr  Dean  shavZd 
tiever  be  permitted  to  wear  silk — ^I  am,  Sir, 

An  Advocate. 

KDinvBeB,  20M  Janmny  1867. 
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Printed  iTiterlocutor  Sheets, — ^The  use  of  printed  interlocators 
in  police  courts  has  been  attended  with  so  few  disadvantages  and 
so  many  conveniences,  that  it  is  singular  that  no  attempt  has 
hitherto  been  made  to  extend  the  practice.  The  first  step  has 
now,  however,  been  made  in  this  direction  in  the  Sheriff-Court 
of  Forfarshire  at  Dundee,  in  which  *  a  printed  sheet  containing 
the  usual  interlocutors  in  the  preparation  of  an  ordinary  cause, 
with  the  necessary  blanks,  has  been  in  use  during  the  past 
month.  The  interlocutors  are  printed  on  the  first,  third,  fifth, 
and  seventh  pages  of  the  sheets,  and  only  on  the  right  hand  half 
of  each  page,  the  left  hand  half  being  left  blank,  except  where 
there  are  given  on  the  first  and  fifth  pages,  printed  forms  of  con- 
sent to  receive  papers,  and  approval  thereof  by  the  Sheriff-Sub- 
stitute, in  terms  of  the  5th  section  of  the  Act,  and  the  consent 
to  close  on  summons  and  defences.  The  sheet  begins  with  (1), 
the  usual  interlocutor  adjourning  the  cause,  which  is  followed  by 
(2)  the  order  for  condescendence  and  defences  in  six  and  ten 
days ;  (3)  a  prorogation  on  special  cause  shewn ;  (4)  inter- 
locutors dismissing  the  action  for  defaxdt  in  lodging  con- 
descendence and  defences  respectively ;  (5)  interlocutora  allow- 
ing condescendence  and  defences  respectively  to  be  lodged  on  days 
specified  on  payment  of  expenses,  the  Sheriff-Substitute  being 
satisfied  that  the  fidlure  to  do  so  in  due  time  arose  from  unavoid- 
able or  reasonable  causes ;  (6)  order  for  parties  to  meet  the 
Sheriff-Substitute ;  (7)  space  for  interlocutor  closing  the  record, 
which  the  statute  expressly  requires  to  be  in  writing ;  (8)  order 
to  revise ;  (9)  prorogation  of  period  for  lodging  revised  papers ; 
(10)  order  for  parties  to  meet  Sheriff;  (11)  interlocutor  ap- 
pointing the  record  to  be  closed  this  day  week ;  (1 2)  space  for 
interlocutor  closing  the  record, — and  interlocutor  appointing 
debate  ;  (13)  two  forms  of  order  for  proof.  We  believe  the 
sheet  has  been  drawn  up  on  the  footing  that  these  are  all  the  in- 
terlocutors which,  in  the  ordinary  case,  can  be  properly  pro- 
nounced in  the  preparation  of  a  cause ;  and  in  the  hope  that 
two  objects  will  be  gained  by  its  adoption,  viz.,  that  some  trou- 
ble in  writing  will   be   saved  to  the  Sheriff-CHerk,  and  more 
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especially  that  tbe  interlocutor  sheet  will  cease  to  be  encumbered 
and  deformed  with  ab»urd  and  unnecessary  interlocutors,  when 
both  Sheriff  and  practitioners  have  before  them  a  clear  and  sim- 
ple form  showing  all  that  are  really  needed,  and  all  that  tbe 
statnte  contemplates  or  allows.  We  understand  that  the  new 
system  has  been  adopted  under  the  best  advice  as  to  its  legality. 
Proposed  Law  Softool  at  Dv/ndee, — Suggestions  for  the 
increase  of  the  means  of  Education  seldom  originate  with  the 
persons  for  whom  that  education  is  intended ;  and  such  sugges- 
tions, when  they  are  made,  indicate,  among  those  from  whom  they 
come,  aptitudes  and  acquireftients  already  existing,  of  the  high- 
est promise  for  the  future.  This  is  especially  true  of  a  movement 
which  has  been  commenced  in  Dundee,  to  provide  means  for  the 
education  of  tbe  numerous  law  clerks  and  apprentices  of  that 
populous  and  thriving  community.  We  have  learned  with  the 
greatest  satisfaction  that  an  association  has  been  formed  under 
the  title  of  "  the  Society  of  Law  Clerks  of  Dundee,"  for  the  pur- 
pose of ''  the  advancement  of  its  members  in  Legal  and  General 
Knowledge;"  and  that  a  course  of  lectures  on  legal  subjects  by 
members  of  the, Edinburgh  and  the  local  bar  has  been  begun. 
The  course  of  lectures  in  the  first  year  must  necessarily  be  desul- 
tory and  unsystematic ;  but  it  may  still  be  a  stimulus  to  individ- 
ual study,  and  a  useful  preparation  for  the  more  methodical  and 
Bnstained  exertions  which,  as  the  society  hopes,  may  be  made 
next  winter.  The  utility  of  such  lectures  to  young  men  employed 
in  office  work,  cannot  be  better  stated  than  in  the  letter  ad- 
dressed by  the  able  Vice-President  and  originator  of  the  Society 
to  the  Sheriff  of  the  County,  asking  for  his  countenance  in  the 
undertaking.  **  No  doubt,"  he  says,  **  when  a  person  enters  a 
lawyers  office,  the  master,  by  the  indenture,  becomes  bound  to  see 
that  his  apprentice  is  taught  his  business  to  the  best  of  his  ability. 
But  a  lawyer's  business  cannot  be  learned  in  an  office.  The  prac- 
tice and  routine  of  the  business  is  learned  there,  but  it  lies  with 
the  apprentice  himself  to  acquire  a  thorough  knowledge  of  tbe  law 
at  homa**  And  he  suggests  as  a  means  of  inciting  the  young  law- 
yers of  Dundee  to  study  for  their  profession  ''with  a  keener 
relish  and  more  determined  resolution/'  a  short  course  of  lectures  in 
a  popular  style.  Measures  were  accordingly  taken,  under  the 
sanction  and  with  the  encouragement  of  the  Sheriff  and  Sheriff- 
Substitute,  for  obtaining  lecturers,  and  a  considerable  number  of 
▼ell  qualified  gentlemen  both  in  Edinburgh  and  in  Dundee,  have 
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agreed  to  give  their  eervfces  in  this  way  during  the  spring 
montha  Lectures  of  coorae  cannot  commanioate  a  complete 
knowledge  even  of  the  princifdeb  of  law,  but  they  are  valuaUe 
in  providing  for  the  student  guidance  and  encouragement  These 
benefits  of  course  can  only  be  obtained  to  the  full  extent  where 
there  is  a  regular  course  with  examinations, — ^where,  as  was  ob^- 
served  by  a  learned  gentleman  who  is  now  lecturing  "  on  the 
principles  of  Conveyancing/^  there  is  the  incentive  of  emu* 
latioa  But  if  there  is  to  be  ''a  permanent  law  school  in  Dundee/' 
we  must  be  allowed  to  express  a  hope  that  the  Society  of  Procur- 
ators there  will  do  much  more  than  present  a  few  prizes  to  be 
competed  for  at  the  end  of  the  course  of  lecturea  We  venture  to 
hope  that  that  Society  will  follow  up  the  b^inning  which  has 
been .  successfully  made  by  establishing,  in  cooperation  with  the 
Society  of  Law  Clerks,  a  permanent  lectureship.  The  principal 
law  chairs  in  Scotland  have  sprung  from  the  public  spirit  of  such 
societiea  In  Edinburgh  University,  for  example^  the  C3iair  of 
Scots  Law  grew  out  of  a  lectureship  established  by  the  Faculty 
of  Advocates,  and  the  Chair  of  Conveyancing  from  a  lectureship 
maintained  first  by  the  Juridical  Society,  and  afterwards  by  the 
Society  of  Writers  to  the  Signet  We  believe  that  it  has  been  in 
the  minds  of  influential  persons  in  Dundee  to  endeavour  to  effect 
the  removal  to  that  city  of  a  part  at  least  of  the  University  of  St 
Andrews,  at  least  of  the  Medical  School,  which  sufiers  at  present 
from  the  want  of  hospitals  and  of  "  subjects/'  and  of  adding  a 
Faculty  of  Law  which  is  now  wanting  in  that  University.  Such 
a  scheme  may  probably  be  realized,  and  it  will  materially  contri"^ 
bute  to  this  result,  if  a  law  school  should  already  be  in  successful 
operation  in  Dundee,  originated  and  supported  by  the  voluntary 
efforts  of  the  legal  profession  there.  One  more  suggestion  may 
be  permitted.  It  will  be  impossible  for  a  single  lectxirer  t6 
include  within  any  reasonable  number  of  lectures  the  whole  law 
of  Scotland,  and  the  legitimate  object  of  lectures  would  seem  to 
be  fulfilled  if  each  year  a  tolerably  extensive  department  of  juris* 
prudence  is  treated  of:  e,  g.,  Commercial  Law,  Succession,  Con* 
veyancing,  the  Law  of  Property,  the  Iaw  of  Contracts,  the  Law 
of  the  Family,  the  Law  relating  to  Actions,  Pleading,  and  Pro* 
cess,  izc.  Let  the  lecturer,  whether  he  is  appointed  for  a  single 
course,  or  for  a  longer  period,  not  attempt  too  much,  but 
thoroughly  treat  of  a  single  subject,  and  he  will  confer  greater 
^  enefit  on  his  pupils  and  gain  more  oredit  himsell 
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Oohnidi  Appointments  far  the  Scotch  Bar. — ^David  Peter 
CbalmerB,  Esq^  advocate^  has  been  appointed  chief  magistrate  on 
the  Gambia  River,  Africa.  Mr.  Chalmers  passed  advocate  in  1 860. 
The  salarjr  is  L.600  a-year. 

Patrick  Blair,  Esq.,  advocate,  has  been  appointed  to  a  District 
Judgeship  ip  Jamaica.  There  can  be  but  one  opinion  as  to  the 
judidousncas  of  the  Lord  Advocate  selecting  Mr  Blair  for  this  re- 
sponsible sitoation.  Mr.  Blair  passed  as  advocate  in  1856. 
While  his  departure  to  so  distant  a  colony  is  a  source  of  great  re- 
gret to  the  numerous  friends  whom  he  leaves  behind  him,  it  is 
some  satisfaction  to  them  that  the  appointment  which  he  has 
received  may  be  only  a  step  to  a  more  important  office. 

Mr  Charles  Rampini,  advocate,  who  passed  in  1865»  has  also 
been  appointed  to  a  I^trict  Judgeship  in  Jamaica. 

Since  the  preceding  paragraphs  were  in  type,  Mr  Harry 
Davidson,  Advocate,  has  also  been  appointed  to  a  District  Judge- 
ship in  Jamaica.  Mr  Davidson  is  a  Fellow  of  Oriel  Ciollege, 
Orford,  and  passed  advocate  in  Dec  I860.  This  also  is  an 
axoeUent  appointment.  To  the  conductors  of  this  Journal  it 
involves  the  loss  of  a  valued  fellow-labourer. 

These  appointments  in  Jamaica  are  worth  L800  a-year  at 
yresent^  with  the  prospect  of  an  early  advance  to  LlOOO,  and  of 
the  Chief  Jostaoeship  of  the  island  as  a  possible  prize  in  the  dis- 
famoe.  The  Lord  Advocate  is  entitled  to  the  gratitude  of  his 
brethren  of  the  Scotch  Bar  for  obtaining  for  them  some  share  of 
the  professional  prizes  from  which  they  have  too  long  been  ex- 
oluded.  The  injustice  under  which  Scotland  has  suffered  in  this 
Mpect  was  exposed  by  this  Journal  exactly  ten  years  ago  (Feb. 
t857),  and  contrasted  with  the  state  of  matters  about  a  genera- 
ti(m  eaidier.  Since  that  artide  appeared,  the  only  Colonial  ap- 
poiateient  given  to  a  Scotch  advocate  has  been  the  Chief  Justice- 
ship of  Mauritius  conferred  on  Mr  C.  F.  Shand.  The  rights  and 
interests  of  the  Scotch  Bar  have  been  altogether  disregarded  by 
the  Colonial  Office,  till  Lord  Advocate  Patton  generously  and  dis- 
interestedly came  forward  to  protect  them.  This  matter  cannot 
bat  be  regarded  with  considerable  interest ;  and  there  may  be 
two  or  three  different  ways  of  looking  at  it  One  view  is  pre- 
sented in  a  letter  which  we  give  in  another  place.  Our  valued  cone- 
apondent^  however,  has  not  noticed  the  difficulty  which  may  exist, 
at  times  when  the  bar  has  not  so  redundant  a  supply  of  talent  as 
ftt  present^  in  finding  suitable  men  willing  to  take  appointments 
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abroad.  Men  geoerally  enter  this  profession  with  the  hope  of 
obtaining  distinction  in  their  native  country,  and  if  their  expec- 
tations have  become  less  exalted  after  a  few  years  of  waiting  in 
the  Parliament  House,  they  have  probably  by  that  time  entered 
into  relations  which  prevent  them  from  willingly  emigrating  to 
Sierra  Leone  or  Honduraa 

Thb  Ehgush  Reports. — ^The  EnglUh  Jurist  has  been  discontinned,  being  driyen 
from  the  field  by  the  new  Law  RenorU,  There  have  been  nimonrs  of  a  similar  fate 
impending  over  the  Law  Jcumal^  out  its  end  is  at  least  not  likely  to  be  immediate. 
The  Law  Timet  suggests  that  the  Council  of  Law  Reporting  should  purchase  the 
Law  Journal  at  a  liberal  price,  both  in  justice  to  an  enterprise  *' which  is  to  be  ousted 
not  for  its  own  defaults,  but  because  the  convenience  of  the  profession  was  thought 
to  require  a  publication  possessing  such  advantages  of  shape,  typography,  and  autho- 
rity as  to  secure  for  it  the  unhesitating  preference,  and  yet  so  like  it  in  other  re- 
spects that  to  take  both  would  be  a  waste  of  money ;''  and  also  because  the  acquisi- 
tion would  transfer  probably  two  thousand  new  subscribers  to  the  Law  Reports,  and 
immensely  increase  their  profits.  We  should  be  sorry  if  the  Law  Journal  were  indeed 
to  be  ousted,  both  because  we  believe  that  competition  is  wholesome  where  there  is 
so  large  a  field  for  it  as  in  England ;  and  because  the  Law  Jowmal  has  hitherto  been 
a  most  valuable  reporter,  and  has  been  conducted  in  all  respects  at  least  as  ably  as 
the  Law  Reportt. 

Legal  Changes  in  England. — ^The  change  of  Ministry  has  been  followed  daring 
the  latter  half  of  the  year  that  has  closed  by  an  unusual  number  of  legal  changea. 
When  Lord  Derby  took  office  Lord  Cranworth  was  Chancellor,  Sir  R.  Palmer  At- 
torney-General and  Sir  R.  P.  Collier  Solicitor-General.  These  offices  were  filled  by 
Lord  Chelmsford,  Sir  Hugh  Cairns,  and  Mr  Bovill.  These  changes,  and  the  similar 
appointments  in  Ireland  and  Scotland,  weie  matters  of  course  at  the  change  of 
Ministry,  but  Lord  Derby  has  had  a  "  run  of  luck  *'  in  regard  to  judicial  appoint- 
ments MS  well  as  other  kinds  of  patronage     The  Spectator  writes  : — 

<*  Lord  Derby's  legal  appointments  for  the  past  six  months  are  very  nearly  equal 
with  those  of  Lord  Palmerston  during  his  six  years'  administration  from  1869  to 
1865.  What  the  new  Conservative  Judges  lack  with  respect  to  number  is  counter- 
balanced by  the  high  positions  which  most  of  them  have  taken.  In  England  Sir 
Fitzroy  Kelly  has  been  appointed  Chief  Baron  of  the  Exchequer ;  Sir  W.  BoTiU, 
Chief  Justice  of  the  Common  Pleas  ;  Sir  Hugh  Cairns,  a  Lord  Justice  of  Appeal  in 
Chancery ;  and  a  Vice  Chancellorship  has  been  given  to  Mr  Malins.  In  Ireland, 
Mr  Whiteside  has  been  appointed  Lord  Chief- Justice ;  Mr  John  George,  a  Judge  in 
the  Court  of  Queen's  Bench ;  Mr.  Brewster,  a  Lord  Justice  of  Appeal  in  Chancery ; 
Mr  Walsh,  Master  of  the  Rolls ;  Mr  Lynch,  a  Judge  in  the  Landed  Estates  Court ; 
and  Mr  Miller,  a  Judge  in  Bankruptcy.  Here,  then,  are  ten  judgeships  in  six 
months.  Lord  Palmerston,  in  six  years,  appointed  thirteen  judges,  two  chiefs  and 
eleven  puisne  justices ;  Lord  Derby,  in  six  months,  has  had  the  nomination  of  a 
Chief  Baron,  two  Chief  Justices,  two  Judges  of  Chancery  Appeal,  a  Master  of  the 
Rolls,  a  Vice-Chancellor,  a  Puisne  Justice  in  a  superior  Court,  and  two  Judges  of  the 
minor  Courts.  To  e£fect  these  changes  six  judges  have  been  placed  upon  the  pension 
list— namely.  Sir  W.  Erie,  Sir  F.  Pollock,  and  Sir  R.  T.  Kindersley,  in  England  ; 
and  Mr  Lefroy,  Mr  Hayes,  and  Mr  Longfield,  in  Ireland.  Two  of  the  vacancies 
arose  through  the  deaths  of  Lord-Justice  Knight  Bruce  in  England,  and  Mr  Cusack 
Smith,  the  Master  of  the  Rolls,  in  Ireland.  The  remaining  two  were  caused  by  the 
promotion  of  Lord-Justice  Blackbume  to  the  Irish  Chancellorship,  and  of  Mr  Lynch 
from  the  Bankruptcy  to  the  Landed  Estates'  Court^  in  the  same  kingdom.  The 
elevation  of  the  new  judges  has  caused  the  distribution  of  practice  worth  at  least 
L.40,00Q  a-year  amongst  the  members  of  the  bar  at  WestmiuKter  Hall  and  Lincoln's 
Inn,  and  of  from  L.15,000  to  L.18,000  a.year  amongst  the  Common  Law  and  Equity 
barristers  of  the  Courts  in  Dublin. 

"  In  connection  with  Lord  Derby's  unprecedented  amount  of  legal  patronage,  it 
may  be  stated  that  the  harvest  is  as  yet  by  no  means  past.  A  bill  is  to  be  intro> 
duced  into  Parliament  in  the  ensuing  session,  for  the  creation  of  three  additionid 
common-law  judges ;  Lord- Justice  Turner  and  Mr.  Baron  Martin  have  nenred  the 
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icqaitlte  nmnber  of  yean  to  enable  them  to  claim  their  retiring  pensions,  and  r  very 
few  months  wiU  place  Vice-chancellor  Stuart  and  Vice-chancellor  Wood  in  a  similar 
position.  It  is  somewhat  remarkable  that,  amid  all  his  good  fortune  in  rewarding 
poUticsl  adherents.  Lord  Derby  at  this  moment  has  only  one  law-officer  out  of  six 
in  the  House  of  Commons.  That  one  is  Sir  John  Rolt,  the  Attorney-Qeneral  for 
EogUind,  who  sits  for  West  Oloucestershire.  No  seat  has  yet  been  found  for  Sir  J, 
B.  KaxsUke,  the  Solicitor-General;  the  seat  of  Mr  Morris,  the  Irish  Attomey- 
Geoeial,  is  formally  vacant  through  his  acceptance  of  office ;  Mr.  Chatterton,  the 
Irish  Solicitor  General,  ofifen  himself  for  the  University  of  Dublin ;  and  the  Scotch 
Loid  Advocate  and  Solicitor-General  aie  both  out  of  Parliament.'*  We  may  add 
that  in  Lord  Russell's  Government  all  the  law  offices  of  the  three  Iringdoms,  includ- 
iLg  even  the  law  adviser  at  Dublin  Castle,  were  in  the  House  of  Commons. 

Fees  oh  Puvatb  Bills. — ^The  fee  on  the  filing  of  a  petition  or  other  document 
on  prirate  biUs  in  the  House  of  Commons  is  L.6  and  L.16  on  each  of  the  three 
reaaings,  as  also  on  the  report  of  ^the  Committee.  Out  of  the  317  bills  for  next 
session  one  firm  has  74. — Law  Times. 

A  HoBEL  Bill.— It  is  announced  in  different  newspapers  that  the  Private  Bill 
Office  has  prepared  a  scheme  as  a  model  for  private  billB.  It  contains  thirty-five 
cUoses  applicable  to  private  bills  in  general,  and  a  supplement  of  special  clauses  for 
certain  bills  of  a  special  nature. 

RiiLWAT  CoMPENSATiOH. — ^Thc  foUowiug  sums  were  paid  as  compensation  for  per- 
fonal  injuries  to  passengers  by  the  thirteen  leading  railway  companies  of  Great 
Britain  in  1S65  .-—Caledonian,  L.12,849;  Great  Eastern,  L.2i,996:  Great  Northern, 
L^887  (this  sum  includes  also  the  amount  paid  for  damage  and  loss  of  goods) ; 
Omt  Western,  L.40,06I ;  Lancashire  and  Yorkshire,  L.24,70d ;  London  and  North- 
Western,  L.30,728 ;  London  and  South- Western,  L.26,000  (this  sum  includes  also 
the  amount  paid  for  damage  and  loss  of  goods);  London,  Brighton,  and  South 
Coast,  L.4604;  Manchester,  Sheffield,  and  Lincolnshire,  L.6483;  Midland,  L.25,95d; 
Kortb-Eastem,  L.  14,855  (this  sum  includes  also  the  amount  paid  for  damage  and 
loss  of  goods);  North  British,  L.4621;  and  South-Eastem,  L.7(),726. 

Appointxehts. — George  Monro,  Esq.,  Sheriff  of  Linlithgowshire,  has  been  appointed 
bj  the  Home  Secretary  a  member  of  the  Board  of  Supervision  during  the  subsistence 
of  the  Order  of  Privy  Council  of  5th  December  last,  renewing  the  powers  of  the  Board 
io  regard  to  contagious  diseases. 

Cbailes  W.  Kemp,  Esq.,  has  been  appointed  Sheriff,  and  William  Babtie,  Esq., 
Commissary  Clerk,  of  Dumbartonshire,  in  place  of  Mr  Phineas  Daniel,  W.S.  The 
net  emoluments  of  these  offices,  according  to  the  recent  Sheriff  Court  returns  were 
in  1863.  as  Sheriff  Clerk,  L.d92,  and  as  Commissary  Clerk,  L.92. 

Mr  Wm.  Roy,  Glasgow,  has  heen  appointed  a  Commissioner  for  administering  the 
oaths  of  the  High  Court  of  Chancery. 

OBrroABT. — The  late  Mr  Phineas  Daniel,  W.S.,  Sheriff  Clerk  of  Dumbartonshire,  who 
bss^diedat  the  age  of  seventy-eight,  was  at  one  time  well  known  as  a  keen  politician, 
the  associate  of  Jeffrey,  Murray,  and  Cockbum  at  the  time  of  the  Reform  Bill  agita- 
tion. He  gave  up  his  professional  prospects  in  Edinburgh,  where  he  had  established 
a  considerable  business,  and  removed  to  London  in  order  to  promote  the  interests  of 
the  Whig  party.  In  1833  he  was  appointed  Secretary  to  the  Commission  for  inquir- 
ing into  the  condition  of  the  Scottish  Municipal  Corporations,  and  in  1834  was  ap- 
[K)int«d  to  the  office  which  he  held  until  shortly  before  his  death. 

G«oige  Brodie,  Esquire,  Advocate,  Historigrapher  Royal  for  Scotland,  Editor  of  a 
^iiab&  edition  of  «S'totr,  and  one  of  the  few  learned  lawyers  of  whom  the  Scotch  bar 
can  boast,  died  on  the  22d  Jan.  Want  of  space  compels  us  to  defer  a  fuller  notice 
of  Mr  Brodie  till  next  month. 

Disf>Sba  Fishebt  ComnssioN. — An  International  Commission  has  been  ap- 
pointed for  the  examination  and  adjustment  of  the  questions  connected  with  the  fishery 
treaty  with  France.  The  French  commissioners  are  M.  Manceaux,  Conseiller  d*£tat, 
president ;  M.  Herbert,  M.  Ozanne,  M.  Ame,  and  Capt.  P.  De  Chapeaux,  superin- 
tendent of  the  Office  of  Fisheries.  The  English  Commissioners  are  the  Right  Hon. 
Stephen  Cave,  Vice-president  of  the  Board  of  Trade — Chief  Commissioner ;  George 
ShawLefevre,  Esq.,  M.P.,  a  member  of  the  Deep-Sea  Fishery  Commission  ;  Frede- 
riclL  Goalbnm,  Esq.,  Commissioner  of  Cnstoms ;  and  Capt.  Here,  R.N.,  Naval 
AuadU  to  the  Embassy  in  Paris.    The  chief  points  for  consideration  will  be  the 
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more  precise  definition  of  the  teas  to  wliieh  the  iliheiy  eonrention  will  in  fntore  sp- 
ply;  the  abrogation  of  legistatiTe  enactments  with  reapect  to  the  metiioda,  times, 
and  implements  of  fishing  or  dredging  the  deej>  seas,  imposed  br  the  regalations  of 
1848 ;  the  simplification  of  the  method  of  tfyiaff  offences  by  fishermen  in  tiJie  two 
oonntries,  so  as  to  ayoid  nnncccasaiy  delay  and  expense  :  and  the  opening  of  the 
ports  of  the  two  nations  to  the  fishermen  of  either  for  the  sale  of  fish,  dnty  frae. 

JuxzsDiGTiov  OF  Enolish  Ditorcb  Coust. — Sir  James  WUde  has  a  rerj  large 
idea  of  the  jurisdiction  committed  to  him  bj  the  Divorce  Act,  and  snbsoqaent 
Amendment  Act  (20  and  21  Yic^  c.  85,  and  22  and  23  Vic^  c  61).  In  the  case  of 
March  T.  March  and  Palumbo  (11th  December),  he  has  decided  that,  where  a  hus- 
band obtains  a  divorce  fkom  a  wife  with  whom  he  reoeived  considerable  propert/y  on 
account  of  her  infidelity  the  Conrt  may  give  a  part  of  her  income  to  the  nnsbandf 
and  the  issue  of  the  marriage.  The  wife's  income  was  about  L.1400  a  year,  and  the 
judge  directed  that  L.200  should  be  appropriated  to  the  education  of  a  child,  and 
14.400  be  paid  to  the  petitioner.  "The  relative  amounts  contributed  by  eadk  party, 
the  conduct  of  each,  tne  total  amount  of  their  joint  income,  the  relation  it  bears  to  the 
requirements  of  the  parties,  and  their  respective  prospects  of  increased  income,  are 
all  elements  to  be  considered.  But  these  elements  are  not  capable  of  exact  ex- 
pression in  figures,  and  the  result  must  be  a  general  one,  uid  varv  with  the  details 
of  each  case.'^  The  Lam  ISmm  says  i—**  We  take  no  exception  to  the  judgment,  but 
we  must  remark  that  the  discretion  which  he  assumes  to  exercise,  wholesome  as  it 
may  be,  is  certainly  wider  than  the  discretion  exercised  by  a  judge  sitting  in  equity.'* 

AFPonrmirrs — ^Eholaitd. — ^Vioe-Chaneellor  Kindersley  has  resigned  his  oflice» 
and  Kichard  Malins,  Esq.,  Q.C.,  has  been  appointed  his  successor.  Mr  Malina  was 
born  in  1805,  graduated  at  Cambridge  1827,  was  called  by  the  Hon.  Society  of  the 
Inner  Temple  1880,  and  received  a  silk  gown  1849.  He  sat  in  Parliament  for 
Wallingford  from  1852  to  1865,  but  lost  his  seat  at  the  last  general  election.  Sir 
William  BoviU,  Q.C.,  M.P.  for  Ouildford,  and  Solicitor-General,  has  been  ap- 
pointed  Lord  Chief  Justice  of  the  Conrt  of  (^mmon  Pleas,  vies  Sir  William  Erie, 
resided.  John  Bnrgess  Karslakft,  Esq. ,  Q.C.,  has  been  appointed  Solicitor-General 
in  his  room. 

CoLoxiAL. — George  Trafford,  Esq.,  barrister-at-law,  to  be  Chief  Justice  of  St 
Vincent.  The  salary  is  L.800  per  annum.  Mr  Trafford  was  called  to  Uie  bar  by 
the  Middle  Temple  in  1856. 
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(Reported  by  WiUiam  Otdhrie  and  Harry  Davidnmj  Es^ires,  Advocates,) 


FIRST  DIVISION. 

Clepbahs,  &c.,  tf.  Mao.  oi  Edinburoh. — Dee.  6. 

CJtarter — Mortification. 

TenoB  of  charters  nnder  which  held  that  the  UniTersity  of  Edinburgh 
had  no  right  to  share  in  the  property  of  Trinity  College  Hospital. 
Se^  of  ease  reported  22  D.  1222,  and  2  Macph.  H.  (^  L.  7. 

Donald  v.  Dtcb  Nigol — Dec  12. 
Property — Road — ObligaJtion — Personal  Bar — Title   to  sue — Assignation. 

The  porsaer  was  proprietriz  of  Bishopston  in  Kincardineshire.  In  185S, 
the  defender  obtained  permission  from  her  stepson  and  author  and  his 
tutors  and  curators,  to  carry  a  road  through  part  of  Bishopston  at  his  own 
expense,  and  he  agreed  at  the  same  time  by  letter  to  pay  '^  the  amount  of 
damages  that  may  be  found  due  to  you  by  the  Commutation  Road  Trustees,  in 
payment  of  the  land  occupied  by  this  road  or  otherwise."  The  road  was  made, 
and  continued  to  be  used  for  some  years  as  a  public  road,  but  it  was  never 
adopted  by  the  Statute  Labour  Road  Trustees  as  a  commutation  road.  It 
was  brought  under  the  notice  of  the  trustees  in  1853,  and  a  committee  re- 
ported favourably  upon  it ;  but  owing  to  various  circumstances,  the  matter 
was  not  concluded  at  the  time,  and  the  proceedings  before  the  trustees 
were  afterwards  dropped  by  Mr  Dyce  NicoL  Within  the  last  year  or  two 
Mrs  Donald  shut  up  the  road  ;  and  in  a  suspension  and  intercQct  brought 
against  her  by  Mr  Nicol,  it  was  decided  in  June  1865,  by  Lord  Barcaple, 
whose  judgment  was  acquiesced  in,  that  she  had  a  right  to  do  so,  as  the 
road  had  never  become  a  public  road.  She  now  sues  Mr  Nicol  for  the  price 
of  the  ground,  and  to  have  the  road  fenced,  &c.,  in  terms  of  the  agreement 
of  1853.  The  Lord  Ordinary  (Barcaple)  held  that  the  position  the  pur- 
suer had  taken  up  was  inconsistent  with  the  present  contention,  and  sus- 
tained the  plea  of  the  defender  that  "  the  understanding  on  which  the  road 
was  made  having  miscarried,  and  the  pursuer  having  taken  possession  of 
the  ground  on  which  the  road  was  constructed,  the  defender  was  not  bound 
to  pay  for  the  value  of  the  said  ground." 

The  Court  held  that,  looking  to  the  whole  proceedings  before  the  Road 
Tnutees,  in  the  interdict  process  and  in  this  action,  it  did  not  appear  that 
the  pursuer's  conduct  was  with  a  view  to  the  resumption  of  the  ground  and 
the  extinction  of  the  bargain.  She  had  rather  meant  to  say,  '^  You  have 
not  fulfilled  your  part  of  the  agreement,  and  till  then  I  shall  not  allow  you 
the  use  of  the  road."  It  was  said  Mrs  Donald  was  not  in  titulo  to  main 
tain  the  action,  in  respect  she  had  no  good  title  to  the  land,  or  at  all  events 
to  claim  the  conipensation,  because  the  trustees  of  the  late  Mr  Donald, 

TOL  n.  KO.  OZZII. — ^FEBBUABT  1867.  O  * 
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with  whom  the  transaction  was  entered  into,  were  no  party  to  the  action. 
The  property  acquired  by  Mrs  Donald  from  her  stepson  (which  had  be- 
longed  to  her  late  husband,  and  had  been  conveyed  to  her  by  the  stepson 
under  a  family  arrangement  after  he  became  of  age)  did  not,  it  was  argued, 
comprehend  this  road ;  but  the  conveyance  only  carried  the  lands  as  pes* 
sessed  by  her  at  the  time,  and  the  road  was  made  before  its  date.  Further, 
it  was  said  that  compensation  was  claimed  for  something  done  before  th« 
conveyance  to  her,  and  that  the  right  to  that  compensation  had  not  been 
transferred  to  her.  The  Court  was  of  opinion  that  these  defences  also  were 
not  satisfactory.  A  road  through  a  property  conveyed  was  seldom  excepted 
in  ierminis  from  the  conveyance ;  and  it  was  not  clear  that  a  proprietor 
had  no  interest  in  the  solum  of  such  a  road.  But  there  was  an  assignation 
to  Mrs  Donald  executed  since  this  action  was  brought,  of  all  right  of  her 
author  in  the  subjects  conveyed.  It  was  quite  competent,  where  the  sub- 
stantial right  to  sue  was  in  a  person  when  he  raised  his  action,  to  strengthen 
the  title  by  an  assignation  obtained  pendente  processu  (^WeUh  v.  Boscj  1857, 
19  D.  404).  Neither  was  there  anything  in  the  contention  that  the  com- 
pensation belonged  to  the  estate  of  the  father,  for  the  agreement  was  made 
with  young  Donald  and  his  tutors  and  curators,  who  had  conveyed  all  his 
rights  to  the  pursuer.  There  might  be  a  question  as  to  the  mode  of  ascer- 
taining the  compensation.  The  Court  was  of  opinion  that  this  should  still 
be  done  by  the  Road  Trustees,  and  it  might  even  be  competent  to  them  to 
fix  the  amount  of  interest  and  the  claim  for  expense  of  herding  while  the 
road  was  being  formed,  also  concluded  for.  The  Court  recalled  the  Lord 
Ordinary's  interlocutor,  allowing  the  pursuer  expenses  to  this  date,  and 
stayed  proceedings  until  January,  that  Mr  Dyce  Nicol  might  state  what  he 
proposed  to  do. 

Act. — Sol,  Oen,  and  Trayner.     Agent — W.  N,    Fraaer,  W.S. Alt. 

Clark  and  Adam,     Agent — J,  C,  Baxter,  W.S. 

Melfobt  Campbell  v.  Campbell. — Dec.  21. 
Trust —  Vesting. 

Declarator,  count,  reckoning,  and  payment,  at  the  instance  of  Mrs  Anne 
Moore  Campbell  against  the  trustees  and  executors  of  Colonel  John  Campbell 
of  Melfort,  and  against  the  marriage -contract  trustees  of  the  said  Colonel 
Campbell  and  Mrs  Louisa  F.  Aicketts  or  Campbell,  and  against  others  for 
their  interest.  The  conclusions  were  for  declarator  that  the  pursuer  had  right 
to  the  lands  of  Kilchoan,  and  that  the  trustees  shotdd  be  decerned  to  con- 
vey said  lands  to  her ;  that  she  had  right  to  the  furniture  in  Kilchoan  be- 
longing to  Colonel  John  Campbell  at  his  death ;  and  that  the  trustees  should 
be  decerned  to  pay  to  her  the  annual  profits  of  the  said  lands,  furniture,  and 
others,  from  1st  October  1861,  when  he  died,  to  26th  May  1865  ;  and  far- 
ther, and  in  any  event,  that  she  had  right,  under  Colonel  CampbelFs  will,  to 
the  residue  of  his  estate  to  the  extent  of  L.5000  sterling.  Defences  were 
lodged  for  Melfort  Campbell,  eldest  son  of  the  deceased  Patrick  Campbell, 
the  truster's  brother.  Thereafter  the  trustees  raised  an  action  of  multiple- 
poinding,  with  which  the  declarator  was  conjoined.  The  contentions  of 
parties  appear  from  the  judgment  of  the  Court,  which  was  delivered  by 

LoRo  Deas.  By  marriage-settlement  in  1839,  Colonel  Campbell  agreed  to 
nay  L.5000  to  trustees,  and  a  farther  sum  of  L.5000  at  his  death,  to  be 
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fiferented  by  his  wife,  if  she  should  survive  him,  and  failing  children  of  the 
marriage,  to  go  to  his  executors,  administrators,  and  assigns.  Colonel 
Campbell  died  1st  October  1861,  leaving  a  truist-disposition  and  will  dated 
26tb  June  1861.  This  trust-disposition  gave  his  widow  the  liferent  use  of 
the  farm  of  Kilchoan,  the  furniture,  &c.,  the  fee  of  which  is  now  in  ques* 
tioDj  and  appointed  the  residue  of  his  personal  estate,  to  the  amount  of 
L.5000,  to  be  invested  in  trust  for  his  nephew,  A.  F.  Campbell,  **  who 
wonld  then  be  the  head  of  his  family."  The  widow  claimed  the  provisions 
Tmder  both  deeds  (the  marriage-contract  and  the  deeds  of  settlement) ;  but 
the  Court  found,  cTan.  14, 1865,  3  MacpL  360,  that  she  could  not  take  both. 
She  elected  to  take  the  provisions  under  the  marriage-contract,  the  conse. 
qnence  of  which  was  to  throw  loose  the  rents  of  Kilchoan  since  the  truster's 
death,  as  well  as  the  possession  of  the  furniture,  &c.,  the  widow  being  still 
alive.  Meantime,  Archibald  Frederick  Campbell,  the  nephew  and  heir-at- 
law  of  the  truster,  died  on  18th  July  1863,  leaving  a  general  disposition  and 
Bettlement  in  favour  of  his  mother,  the  pursuer.  On  21st  June  1865,  the 
mother  brought  this  action  to  have  it  found  that  the  fee  of  the  lands  under 
the  trust-deed  and  will  had  vested  in  Archibald  Frederick,  her  son,  and 
had  been  conveyed  by  him  to  her  by  his  general  disposition  and  set- 
tlement On  28th  November  1865,  the  trustees  and  executors  under  Colo- 
oel  Campbeirs  deeds  of  settlement  raised  a  multiplepoinding,  which  has 
been  conjoined  with  Mrs  CampbelVs  action.  The  Lord  Ordinary  has  found 
in  terms  of  the  first,  second,  and  third  conclupions  of  the  summons.  It  is 
Dot  very  easy  to  apply  this  to  the  summons  ;  but  parties  explained  that  by 
the  first  conclusion  was  meant  that  relating  to  the  fee  of  the  lands  of  Kil- 
choan ;  by  the  second,  that  for  a  decerniture  to  convey ;  and  by  the  third, 
that  as  to  the  fee  of  the  furniture  ;  and  that  it  was  not  intended  to  decide 
as  to  the  L.5000.  Thus  the  Lord  Ordinary  meant  to  decide  that  the  fee 
of  lands  and  furniture  vested  in  Archibald  Frederick  by  his  survivance  of  the 
truster,  and  was  actually  conveyed  by  him  to  his  mother.  The  intermediate 
rents  of  Kilchoan  are  not  disposed  of  by  the  Lord  Ordinary.  The  question, 
therefore,  remains  open,  whether  these  are  intestate  succession,  and  to  go 
to  the  executors  of  the  truster,  or  to  whom.  The  question  as  to  the  fee  of 
the  lands  arises  under  the  Scotch  trust,  and  the  fee  of  the  furniture  under 
the  will  Even  if  this  were  not  the  case,  undoubtedly,  in'  construing  the 
one  deed,  we  could  not  avoid  looking  to  the  other.  They  are  of  even  date, 
and  the  one  expressly  refers  to  the  other.  When  we  look  at  the  trust- 
deed,  it  can  hardly  be  doubted  that  the  truster's  intention  as  to  the  fee  of 
the  lands  is  very  obscurely  expressed.  The  question  is.  Did  the  fee  vest 
in  A.  P.  Campbell  by  survivance  of  the  truster  or  only  by  survivance  of  his 
vidow?  I  think  it  tolerably  clear,  at  whichever  period  it  was  to  vest,  it 
▼as  to  be  an  absolute  fee.  1  don't  think  it  is  a  conveyance  with  a  substi- 
tation  beyond  the  immediate  disponee.  A  serien*  of  parties  is  mentioned, 
but  certainly  not  in  such  a  way  as  to  prevent  the  heirs-at-law  of  the  first 
vho  should  take  at  the  truster's  death  firom  succeeding.  If  the  fee  did  vest 
in  Archibald  Frederick  by  survivance  of  the  truster,  and  he  had  not  dis- 
]'ff^Of\  uf  it,  it  would  have  gone  to  his  heir-at-law.  But  even  if  a  destina- 
tion of  this  kind  had  been  introduced,  the  practical  result  is  the  same. 
Archibald  Frederick  had  full  right  to  dispone ;  and  if  he  has  done  so,  that 
vmild  carry  away  the  estate  from  any  destination  of  this  kind,  just  as  if 
there  were  no  destination  at  all     It  is  not  at  all  surprising  that  there 
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should  be  no  sncli  destination.     Kilchoan  is  not  a  landed  estate  of  any  im* 
portanoe.     It  is  not  a  family  estate,  but  a  farm  with  a  cottage  residence. 
The  only  difficulty  is,  Did  the  truster  mean  the  party  who  survived  him  or 
the  party  who  survived  his  wife  to  get  the  fee  ?     The  strongest  considera- 
tion against  vesting  is,  that  there  is  to  be  no  actual  conveyance  of  the  lands 
till  the  widow's  death.     I  am  quite  alive  to  the  importance  of  the  principle 
in  Donaldsori'a  Tntstees^  Feb.  11,  1862,  4  Macq.  319,  that  where  there  is  a 
survivorship  clause  or  an  equivalent,  it  is  to  be  referred  to  the  period  of 
distribution  ;  and  that  if  there  is  no  life  estate,  we  are  to  take  matters  as 
at  the   death  of  the  truster ;  but  where  there  is  a  life  estate,  we  must 
hold  that  testator  had  in  view  the  termination  of  that  Hfe  estate.     Bat 
while  giving  full  effect  to  that  consideration,  we  must  take  into  account 
what  else  appears  in  the  deed,  in  order  to  ascertain  the  intention  of  the 
truster.     Here  we  have  the  declaration  of  a  purpose,  that  the  estate  is  to 
ffo  to  A.  F.  Campbell,  "  in  case  of  his  survivance  of  me,"  implying  that  the 
Beneficial  fee  vested  in  him  if  he  survived  testator.     Further  down,  we  have 
a  direction  in  case  of  the  predecease  of  A.  F.  Campbell,  or  of  the  failure  of 
heirs  male  of  his  body,  to  sell  and  apply  the  price  in  a  certain  way.     It  is 
not  clear  what  is  meant  by  the  predecease  of  A.  F.  Campbell,  but  if  it  is  to 
be  consistent  with  what  went  before,  it  must  mean  predecease  of  the  testa- 
tor.    All  that  is  in  favour  of  the  view  that  the  testator  was  contemplating 
the  persons  who  should  be  alive  at  his  own  death.     It  is  also  remarkable 
that  no   other  nephew  is  named  who  was  past  majority,  and  personally 
known  to  and  in  favour  with  the  testator.     But  we  must  also  look  at  the 
will.     There  is  a  little  embarrassment  from  the  Lord  Ordinary  not  having 
decided  where  the  fee  of  the  L.5000  is,  so  that  we  can't  do  so  either ;  but 
we  must  consider  that  question.     The  will  creates  a  trust  for  behoof  of  the 
wife  of  the  furniture,  &c.,  to  be  delivered  up  at  her  death  to  the  residuary 
legatee.    That  is  to  be  done  forthwith.   The  trustees  are  to  lay  out  the  balance 
for  A.  F.  Campbell,  who  is  to  be  residuary  legatee ;  the  trustees  are  to  hold  in 
trust  for  him,  and  his  executors,  administrators,  and  assigns ;  and  if  he  die 
during  the  life  of  the  testator,  for  the  first  and  only  son  of  A.  F.  Campbell,  &a, 
whom  failing,  to  certain  other  parties.     The  material  thing  is  this,  that  not 
only  are  the  trust-funds  vested  in  the  trustees  for  Archibald  Frederick,  but 
there  is  no  trust  for  any  one  else,  except  in  the  event  of  his  ''  dying  during 
my  lifetime."     It  seems  perfectly  clear  that  A.  F.  Campbell,  having  sur* 
trived,  became  residuary  legatee,  and  entitled  to  the  L.5000  and  the  fee  of 
the  furniture  under  the  will.     If  that  be  so,  it  leaves  only  this  question, 
Whether  it  is  most  reasonable  to  suppose  the  truster  intended  the  L.5000 
and  the  furniture,  &c.,  to  go  one  way,  and  the  lands  another  ?    It  throws 
light  on  this  if  we  remember  that  the  lands  are  not  the  most  important 
The  residue  is  a  very  important  part  of  the  estate,  and  it  is  not  likely  that 
he  intended  Archibald  Frederick  to  get  the  one  and  not  the  other.     This 
view  is  confirmed  by  the  fact  that  the  testator  speaks  of  Archibald  Frede- 
rick Campbell  as  ^'  the  head  of  my  family  if  he  survives  me."     Thus  the 
will,  in  effect^  gives  the  testator's  own  construction  of  what  he  meant  in  his 
first  deed.     If  this  be  the  right  decision,  that  the  fee  is  vested  in  A.  F. 
Campbell  according  to  the  meaning  of  the  testator,  it  does  not  trench  on 
any  principle  of  construction  laid  down  in  Donaldson^s  Trustees.    For  the 
details  enable  us  to  see  that,  though  the  conveyance  was  postponed,  the 
testator  intended  vesting  to  take  place  at  his  own  death.     The  only  other 
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qnestiofn  is,  whether  the  general  disposition  and  settlement  of  A.  F.  Camp- 
bell has  conveyed  his  right  nnder  Colonel  Campbell's  deeds  to  his  mother. 
I  have  no  donbt  as  to  this.  A.  F.  Campbell  became  fee-simple  proprietor 
under  a  deed  which  would  have  made  the  subjects  descend  to  his  own  heir- 
it-law ;  and  it  is  clear  that  in  such  a  case,  his  general  disposition  and  set- 
tlement conveys  that  right  to  his  disponee.  It  is  quite  a  different  question 
whether,  where  there  is  a  destination  which  requires  to  be  evacuated,  such 
i  general  disposition  carries  the  disponer's  right ;  and  that  question  might 
qaite  consistently  be  decided  in  one  way  and  this  in  the  other.  His  Lord- 
ship concluded  by  saying  that  the  case  of  LeitcKs  Trustees,  Feb.  17,  1829, 
3  W.  and  8.  866,  was  a  direct  authority  for  the  decision  of  this ;  that 
nothing  was  now  decided  as  to  the  effect  of  the  election  made  by  the 
widow ;  and  that  the  Court  should  alter  the  Lord  Ordinary's  interlocutor 
for  the  sake  of  clearness,  and  simply  find  that  the  fee  of  the  lands  and  fur* 
nitare  had  vested,  and  quoctd  ultra  remit  to  the  Lord  Ordinary. 

Ad.— Young  db  Crichton.  Agent— W.  Waddell,   W.S, Alt—Advo- 

catta  S  MiUar,  Agents — Adam  S  Sang,  S.8,C.  Agents  for  Trustees,  A, 
<fc  A.  CampbeU,  W.S. 

Cambroh  V,  Dow. — Dec.  21. 
Reduction — Fraud — Act  1621  c.  18 — Relevancy, 

Action  by  Cameron  against  the  trustee  of  the  late  Allan  Cameron,  and 
agtinst  the  widow  and  children  of  Cameron,  concluding  for  reduction,  under 
the  Act  1621,  of  a  trust-deed  granted  by  Cameron  in  1847,  and  for  count 
and  reckoning  of  the  estate  and  funds  of  Cameron  intromitted  with  by  the 
defender.  The  pursuer  sued  as  a  true  creditor  of  Cameron  for  cash  lent, 
and  founded  on  a  decree  of  the  Court  of  Session  in  1856  for  L.108.  The 
original  condescendence  did  not  aver  that  Cameron  was  insolvent  at  the 
date  of  granting  the  trust-deed;  but  a  statement  to  that  effect  was  added 
on  revisal.  The  Lord  Ordinary  (Barcaple),  referring  to  the  oases  of  Wood 
t,  Dalrymple,  Dec  4  1823,  and  Bolden  v.  Ferguson,  March  6,  1863,  1 
Maeph.  522,  dismissed  the  action.  His  lordship  said  that  there  were  special 
grounds  for  not  adopting  the  more  lenient  course  taken  in  the  latter  case, 
because  here  there  was  not  in  the  original  summons  any  statement  implying 
the  existence  of  any  other  creditor  of  the  deceased,  and  it  appeared  from 
documents  in  process  that  in  1847  only  a  very  small  amount  of  the  sum  in 
the  decree,  only  L.14  or  L.15,  was  due  to  Cameron.  The  pursuer  had 
brought  his  action  on  the  assumption  that  he  was  entitled  to  have  the  re- 
daction whether  Cameron  was  insolvent  at  the  precise  date  of  the  trust- 
deed  or  not,  and  was  not  entitled  to  introduce  a  new  ground  of  action  on 
reviiaL     The  pursuer  reclaimed ;  but  the  Court  adhered. 

Act, — SeotL      Agent — A,    K,    Morrison,    S,8,C, Alt, — Moncrieff, 

Agen^—Jokn  Ross,  8,S,C. 

LnoHToN  V.  LiNBFiBLn. — Dec  21. 
Promissory  Note — Fraud — Onerosity. 

Advocation  from  Stirlingshire.  Lindfield  sued  upon  a  promissory  note 
for  L44,  said  to  have  been  granted  by  the  advocator  to  a  party  with  whom 
be  was  in  partnership,  and  who  endorsed  to  Lindfield.     Defence  that  the 
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note  had  been  impetnted  from  the  adTOcator  at  tlie  time  that  lie  was 
making  a  written  acknowledgment  to  hb  partner  of  the  state  of  the  com- 
pany's afFairs,  and  that  throogk  his  partner  Somerrille's  fraud,  he  really 
sgned  a  different  document  from  what  he  believed  himself  to  be  signing. 
After  proof  the  Sheriff-Substitnte  found  that  the  defender  had  failed  to 
establish  his  sTerment  so  as  to  overoome  the  presumption  of  onerosity,  and 
decerned  for  the  amount  The  Sheriff*  adhered.  The  Court  (Lord  Deas 
dis&)  adhered.  Although  there  was  a  good  deal  of  suspicion  of  unfair 
dealing  in  the  evidence,  it  would  not  justify  the  Court  in  refusing  to  give 
effect  to  the  general  rule  that  a  promissory  note  is  an  txfacvt  absolute  obli- 
gation. Lord  Deas  was  of  opinion  that  it  was  clearly  made  out  that  the 
note  had  been  obtained  upon  false  representations.  The  onerosity  or  the 
probativeness  of  the  document  was  not  in  question :  the  only  question  was, 
whether  the  document  was  a  true  one,  and  he  thought  not. 

Advocation  refused. 

AdL—A.  R,  Clark  d:  lAineaMUr.    AgaU9--H.  ^  A.  Inglis,  W.S. 

AlL—IFatson  d  W.  A.  Broum.    Agent— Alexander  Cassds,  W.S. 

Carnkoib  r.  GuTHRR. — Dec.  22. 
Leaae — Singular  Succeaor — Miwcropping, 

Cam^e  brought  this  action  of  damages  for  miscropping  agunst  Guth- 
rie, who  had  been  tenant  from  1B44  of  a  &rm,  part  of  which  the  pursuer 
bought  from  Lord  Kintore  in  1861.  Guthrie's  lease  expired  in  1863.  The 
lease  was  constituted  by  mis^ves  referring  to  "general  conditions.*' 
These  required  the  tenant  to  follow  a  five-shift  course  of  cropping,  and  pro- 
vided that  a  tenant  wishing  to  adopt  a  four-course  shift,  or  any  other 
course  of  cropping,  on  any  part  of  his  frrm,  should  '*  signify  his  intention 
to  the  proprietor  and  obtain  his  permission."  Cam^e  allied  that  in  the 
two  years  subsequent  to  his  purchase  of  the  &rm  the  defender  did  not  sow 
grass  seeds  in  certain  fields,  so  as  to  have  one-year  old  grass  in  them  in 
1862  and  two-year  old  grass  in  1863,  whereby  he  had  suffered  damage. 
The  defence  was  that  at  the  time  he  was  cultivating  his  form  under  a  four- 
course  shift  with  the  knowledge  and  approval  of  the  pursuer^s  author,  Lord 
Kintore,  which  were  binding  on  the  pursuer.  Hie  Sheriff-Substitute  found 
the  defender  liable ;  but  the  Sheriff*  (Heriot)  reversed.  The  pursuer  advo- 
cated ;  and  the  Court  adopted  the  Sheriff^s  view.  It  appeared  that  from 
an  early  period  of  the  lease  the  tenant  had  deviated  from  the  course  pre- 
scribed in  the  conditions.  He  was  an  "improving  tenant" — baring 
increased  the  arable  land  on  the  farm  from  350  or  400  acres  to  800 ;  and 
it  was  proved  that  the  execution  of  these  improvements  was  not  compatible 
with  the  regular  adherence  to  the  five-shift  rotation.  The  course  latterly 
followed  by  the  tenant  was  also  well  known  to  the  former  landlord  and  his 
factor,  and  permitted  by  them.  The  purchaser,  Mr  Cam^e,  was  put  on 
his  inquiry  by  the  terms  of  the  conditions  of  lease,  and  should  have  ascer- 
tained at  first  what  course  of  cropping  was  permitted. 

AcL—SoL'Oen.  and  Gifford.     AgenU—Rtusell  i:  Nicolson,  WJS. 

AlL—A.  R,  Clark  and  HalL     Agentn-James  Webster,  S^C 
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Taskbr  V,  Shaws  Watbr  Company. — Dec  22. 
Obligaiian — Reparation —  Company — Director, 

Action  of  declarator,  adjudication,  and  damages,  on  the  ground  that  the 
Compaoj  had  refused  to  grant  the  pursuer  a  conveyance  of  a  piece  of  land 
OD  the  west  side  of  Regent  Street,  Greenock,  which,  he  says,  the  Company 
igreed  by  a  minute  of  sale  to  sell  to  him.  There  was  a  proposal  by  htm 
to  bay  and  an  agreement  by  the  defenders  to  sell  But  when  the  deed 
came  to  be  granted,  the  Company  had  begun  to  entertain  doubts  as  to 
their  power  to  grant  an  effectual  disposition ;  to  doubt,  in  fact,  whether  the 
groond  in  question  really  belonged  to  them.  In  consequence  of  these  doubts, 
certain  alterations  were  made  on  the  proposed  disposition,  to  the  effect  that 
the  Company  could  not  hold  themselves  out  as  heritable  proprietors,  and  did 
not  grant  absolute  warrandice,  but  only  a  conveyance  in  such  terms  as  were 
consistent  with  the  right  they  might  be  found  to  possess.  Tasker  struck 
out  these  alterations  on  the  draft  conveyance ;  and  in  this  position  of  mat- 
ters this  action  was  raised,  concluding  that  it  should  be  found  that  the 
Company  were  bound  to  grant  a  disposition  in  the  usual  form,  or  that,  if 
thej  failed  to  do  so,  they  should  be  found  liable  in  damages,  and  that  ad- 
judication should  be  granted  if  necessary.  Defence  that  the  Company 
wjre  not  satisfied  that  they  were  proprietors,  that  in  fact  they  were  not, 
the  piece  of  ground  really  belonging  to  Sir  M.  S.  Stewart ;  also  that  Tas- 
ker was  a  partner,  indeed  Vice- Chairman  of  the  Company,  at  the  time  of 
the  transaction,  which  was  therefore  altogether  illegal  and  improper; 
farther,  that  they  had  been  led  into  the  transaction  by  his  misrepresenta- 
tion ;  that  he  had  had  long  experience  in  the  affairs  of  the  Company,  and 
that  when  some  members  were  dubious  as  to  their  property  in  this  piece  of 
groond,  and  put  the  question  to  Tasker,  he  had  assured  them  that  it 
belonged  to  the  Company,  and  so  led  them  into  the  difficulty. 

A  proof  was  led,  and  the  Lord  Ordinary  (Jerviswoode)  found  that  in  re- 
spect of  the  position  in  which  Tasker  stood  towards  the  Company,  and  the 
part  he  took  in  promoting  the  resolution  of  the  Company  to  convey  the 
sobjects  to  himself,  he  was  barred  from  insisting  in  the  present  action ; 
sustained  the  defences  and  dismissed  the  action.     The  pursuer  reclaimed. 

The  Lord  President  said  that  the  main  question  was  whether  the  piece 
of  ground  in  question  was  or  was  not  part  of  the  subjects  conveyed  in 
1827  to  the  Company  by  Sir  M.  S.  Stewart  for  particular  purposes.  His 
liordship  examined  at  some  length  the  conveyance  and  relative  plan ;  and 
upon  the  construction  of  these  came  to  be  of  opinion  that  the  Company 
had  no  control  over  the  ground,  and  no  title  enabling  them  to  give  it  out 
in  fea  to  Tasker.  It  was  out  of  the  question  to  require  the  Company  to 
give  a  conveyance  with  absolute  warrandice.  As  to  damages,  the  Com- 
pany said  they  were  not  liable,  because  they  were  not  to  blame  if  Tasker  had 
suffered  loss  by  the  transaction,  in  so  far  as  he  did  not  make  profit  which 
^e  expected  to  make,  and  sustained  actual  loss  by  having  built  a  wall  on 
the  &ith  of  it  His  Lordship  thought  it  a  sufficient  answer  by  the  Com- 
ptDj,  that  if  they  had  agreed  to  sell  what  they  had  no  power  to  convey, 
Mr  Tasker  could  not  complain  of  that,  he  having,  as  their  Vice-chairman 
and  Director,  advised  them  that  they  had  such  power.  His  Lordship, 
bowerer,  was  not  quite  prepared  to  adopt  the  contention  that  it  was  irre- 
golar  and  illegal  for  one  of  their  own  Directors  to  buy  from  them. 
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Lord  Curriehill  concurred. 

Lord  Deas  concurred  in  the  result,  on  the  ground  that  Mr  Tasker,  as  an 
official  of  the  Company,  was  disqualified  from  selling  to  himself  as  an  indi- 
yidual ;  he  could  not  both  buy  and  sell  the  same  thing. 

Lord  Ardmillan  differed ;  holding  that  the  transaction  was  not  illegal, 
and  that  the  Company  had  laid  themselves  under  an  obligation  to  convey. 

Absolvitor.     (Note  for  Reference — Clark  on  Partnership,  p.  209). 

Act — Clark  and  Lee, — Agents — Murray  db  Beiih,   W*8. Alt — 

YouTig  arid  N.  C  Campbell.    Agents — Patrick,  M^Ewen,  S  Garment, 

w.a. 

Wallace  v,  Hknderbok. — Jam  11. 

Reparation — Relevancy. 

Action  of  damages  laid  on  the  allegations  (1)  that  the  defender  agreed 
to  lend  a  certain  sum  to  the  pursuer,  and  failed  to  do  so,  in  consequence  of 
which  the  pursuer  suffered  loss  in  his  business ;  and  (2)  that  the  defender 
agreed  not  to  call  up  the  sum  in  a  bond  over  the  pursuer's  property  till  the 
stipulated  advances  were  made,  and  in  violation  of  the  agreement  put  the 
bond  in  force.  The  Lord  Ordinary  (Kinloch)  reported  proposed  issues, 
expressing  his  opinion  that  the  action  was  not  relevant. 

The  Court  concurred  in  thinking  that,  while  it  was  possible  to  conceive  a 
case  in  which  a  person  agreeing  to  advance  a  sum  for  a  particular  object, 
and  failing  to  do  so,  might  be  liable  in  damages,  no  case  of  that  sort  was 
set  forth  here,  where  the  alleged  agreement  was  to  ^'  credit  the  pursuer  from 
time  to  time  for  cash  and  goods  to  be  advanced  and  furnished;"  and  that 
as  regards  the  second  branch  of  the  case,  it  could  never  be  a  ground  of 
damages  that  a  creditor  enforced  a  just  debt  afler  the  term  of  payment. 

Act, — Lee  and  W.  F,  Hunter,     Agents — Hamilton  ai,d  Kinnear,  W,S. 

Alt — Clark  and  Macdonald.     Agents — Home,  Home,  and  LyeU, 

W.S. 

Adam  v.  Grieve,  &o. — Jan,  18. 
Statute — Election  of  Water  Trustees, 

Suspension  and  Interdict  at  the  instance  of  certain  members  of  the  Police 
Board  of  Greenock,  against  Grieve  and  others,  claiming  to  be  water  imstees, 
and  to  constitute,  along  with  two  of  the  complainers,  Ballantyne  and  Neil- 
son,  ''  The  Water  Trust  of  Greenock,"  under  the  ''  Greenock  and  Shaws 
Water  Transfer  Act,  1866."  The  object  of  the  suspension  was  in  effect 
to  challenge  the  validity  of  the  election  of  the  respondents  as  water 
trustees. 

The  10th  sec.  of  the  Act  directs  that  '*  the  Board  of  Police  appointed 
under  the  Greenock  Police  and  Improvement  Act,  1865,  and  which  Board 
consists  of  the  Provost  and  four  Bailies,  and  remanent  members  of  the 
Town  Council  for  the  time  being,  and  of  nine  elective  members  chosen 
under  the  provisions  of  the  Police  Act,  shall  at  their  first  meeting  aHer 
the  election  of  elective  members  in  the  year  1866,  and  at  their  first  meeting 
after  the  annual  election  of  elective  members  in  each  year  thereafter,  in 
the  manner  prescribed  or  authorised  for  the  election  or  appointment  of 
committees  of  the  said  Board,  elect  for  the  next  ensuing  year  twelve  of 
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their  number  to  be  water  tmstoes,  of  whom  seyen  shall  be  members  of  the 
Town  Council,  and  five  shall  be  elective  members ;  and  the  water  tmstees 
80  appointed  shall  go  oat  of  office  at  the  end  of  a  year  from  their  being  so 
appointed  or  reappointed."  A  meeting  of  the  Board  of  Police  was  held 
on  20th  Nov.  1866,  being  the  first  meeting  after  the  first  annnal  election 
of  electiTc  members,  which  took  place  on  13th  Nov.  At  this  meeting  a 
list  of  parties  qualified  to  act  as  water  trustees  was  proposed  by  the  Pro- 
Tost,  and  a  counter  list  by  Caird,  one  of  the  complainers.  A  vote  being 
taken,  the  Provost's  list  was  declared  carried. 

It  was  averred  by  the  complainers,  and  substentially  admitted,  that,  im- 
mediately after  the  election,  the  complainers  Ballantyne  and  Neilson,  who 
were  two  of  the  parties  thus  elected,  declined  to  act,  and  no  other  members 
of  the  Police  Board  were  then  appointed  in  their  stead.  It  was  also 
averred  by  the  complainers  that  NeihM>n  intimated  his  intention  to  decline 
before  the  vote  was  taken ;  but  thb  was  denied  by  the  respondents,  and 
the  extract  minute  produced  bore  nothing  to  that  effect  The  grounds  of 
suspension  were  substantially  two — (1)  That  the  whole  proceeding  was 
illegal,  because  the  vote  was  taken  on  a  list  of  names  put  before  the  meet- 
ing as  a  whole,  and  not  by  a  separate  vote  on  the  appointment  of  each  in- 
dividual in  tho  list ;  and  (2)  that  in  respect  of  the  declinature  by  Neilson 
and  Ballantyne,  and  the  failure  to  elect  others  in  their  room  at  the  meeting 
of  20th  Nov.,  the  whole  election  was  void,  and  no  new  election  could  be 
made  till  Nov.  1867. 

The  Lord  Ordinary  on  the  Bills  (Mure)  refused  the  suspension,  and  the 
Coart,  without  hearing  respondent's  counsel,  unanimously  adhered. 

The  Lord  President  said  that  he  must  hold  Neilson  and  Ballantyne  to 
have  been  elected,  because  it  appeared  from  their  own  statement  that  the 
Provost  declared  them  elected ;  and  having  been  elected,  they  might  re- 
sign, and  their  places  fell  to  be  supplied,  as  provided  in  section  11  of  the 
Act.  Therefore,  there  was  no  ground  for  holding  their  declinature  fatal  to 
the  election.  But  further,  he  thought  the  thing  went  deeper  than  that, 
ind  he  was  very  doubtful  of  the  power  of  two  or  three  Commissioners  to 
paralyse  the  statutes  and  render  it  inoperative.  That  point,  however,  was 
not  before  the  Coort.  It  was  sufficient  for  the  decision  that  there  was  here 
a  valid  election  of  a  sufficient  number. 

Act. — Decantis  &  Mackenzie.  AgenU — Murray^  Beith^  and  Murray^ 
WA AH. — Young  and  Qifford.    Agent — John  Ross,  S.S.G. 


SECOND  DIVISION. 
Adam  aitd  Kibk  v.  Tunnook's  Trubtsb. — Nov.  20. 

Seguestraiion — Trustee — Appeal — Expenses. 

A  had  for  some  years  a  cashier,  who,  on  his  assuming  a  partner,  con- 
tnraed  in  the  service  of  the  firm.  AA;er  the  cashier's  death,  his  estates 
were  sequestrated,  and  A,  and  also  the  firm  of  which  he  was  a  partner, 
lodged  separate  claims  on  the  estate.  The  grounds  of  these  claims  were, 
that  the  cashier  had  embezzled  certain  sums — in  the  first  claim,  when  he 
was  cashier  to  A ;  and,  in  the  second,  when  he  was  cashier  for  the  firm. 
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The  trustee  rejected  both  olaiins ;  bat  ou  appeal,  hia  deliverance  was  re- 
versed, and  expenses  given  to  both  appellants.  The  case  was  now  before 
the  Court  on  a  question  as  to  these  expenses.  It  was  not  disputed  that  the 
general  principle  in  law  was,  that  where  a  claimant,  whose  debt  was  dis- 
puted, succeeded  in  the  litigation,  and  was  found  entitled  to  expenses,  he 
could  not  have  his  claim  diminished  by  the  expenses  of  such  litigation ; 
but  it  was  maintained  that  there  were  here  two  separate  claims,  both  suc- 
cessful. While  the  first  claim  could  not  be  subjected  to  any  part  of  the 
expenses  of  its  own  litigation,  it  must,  in  common  with  the  other  creditors, 
bear  its  share  of  the  expenses  of  the  litigation  with  the  second  claimant, 
who  in  his  turn  must  contribute  to  the  expenses  of  the  first.  On  the  other 
hand,  it  was  maintained,  that  the  two  appeals  being  identical  in  form  and 
substance,  and  both  having  succeeded,  there  shoidd  be  no  deduction  in 
either  case.  The  Lord  Ordinary  (Ormidale)  gave  effect  to  the  former  con- 
tention ;  but  the  Court  reversed.  This  was  not  a  case  of  a  number  of 
creditors,  with,  it  might  be,  separate  and  independent  interests,  uniting  in 
support  of  some  legal  principle.  Here  the  question  was  the  same,  the  in- 
terest was  the  same,  and  the  same  inquiry  was  necessary  to  elicit  the  facts 
of  the  case.  Expenses  had  been  given  to  both  parties  in  their  appeal 
against  the  judgment  of  the  trustee.  Under  these  circumstances,  they 
thought  that  no  deduction  should  be  made  from  either  claim  in  a  question 
with  either  appellant. 

Act — A.  R,  Clark  ijb  Mackay,     Agent — A,  Howe^  W.S. AU.  Pat- 

tison  db  Watson,     Agent — Jos.  Somerville^  S,S,C» 

Duke  of  Buocleuoh  v.  Cowan,  &c. — Dec  21. 

Jury  Trial — Bill  of  Exceptions — Specific  directions  to  Jury — Public  and 

private  stream — Nuisance, 

This  case  came  before  the  Court  on  a  bill  of  exceptions  taken  by  the  de- 
fenders at  the  trial,  which  took  place  at  last  July  sittings  before  a  special 
jury.  For  the  circumstances  of  the  case  vide  4  Macph.  475.  The  charge, 
as  condensed  by  his  Lordship,  and  the  directions  which  the  defenders 
requested,  and  his  Lordship  refused  to  give  to  the  jury,  are,  as  slightly 
abridged,  in  these  terms : — 

The  Lord  Justice- Clerk  directed  the  jury,  in  point  of  law,  that  there  was 
a  marked  distinction  between  the  rights  of  proprietors  on  the  banks  of  a 

?ublic  river  and  those  of  proprietors  on  the  banks  of  a  private  stream, 
^hat  the  public  rivers  of  this  country  are  vested  in  the  Crown  for  public 
purposes,  and  the  uses  which  the  proprietors  or  inhabitants  on  their  banks 
may  have  of  the  water  are  entirely  subordinate  to  these  public  purposes  ; 
but  that  in  a  private  stream  the  bed  of  the  stream  is  the  property  of  the 
owner  of  the  lands  on  the  banks ;  that  he  is  entitled  to  the  uncontrolled  use 
of  the  water,  subject  only  to  the  conditions  that  he  shall  suffer  it  to  pass 
undiminished  in  quantity,  and  unimpaired  in  quality,  to  his  neighbours  be- 
low ;  that  these  conditions,  however,  are  necessarily  subject  to  tK>me  modi- 
fications, because  there  is  a  certain  unavoidable  consumption  of  the  body  of 
the  water,  and  that  it  is  impossible  to  prevent  running  streams  from  receiv- 
ing impurities  from  natural  causes,  and  from  causes  incidental  to  the  pre- 
sence of  inhabitants  on  their  banks ;  but  that  an  upper  proprietor  is  not 
entitled  to  throw  impurities,  especially  artificial  impurities,  into  the  stream 
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80  as  to  pollute  the  water ;  that  the  lower  proprietor  is  entitled  to  complain 
of  Boch  pollution  as  renders  the  water  unfit  for  primary  purposes ;  but  that 
it  will  be  a  good  defence  that  the  stream  has  been  from  time  immemorial 
devoted  to  secondary  purposes,  so  as  to  supersede  and  abrogate  the  primary 
porposes.  That  it  is  not  indispensable  for  each  of  the  pursuers  to  prove 
that  any  one  of  the  mills  wotdd  of  itself  pollute  the  river  ;  that  it  is  suffi- 
cient, to  entitle  a  pursuer  to  a  verdict  on  any  one  of  the  issues,  to  prove 
thit  the  river  is  polluted  by  the  mills  belonging  to  the  defenders  generally, 
to  the  effect  of  producing  a  nuisance  to  him,  and  that  the  defenders  in  that 
issae  materially  contribute  to  the  production  of  the  nuisance ;  but  it  is  in- 
dispensable for  each  pursuer  to  prove  that  the  river  is  polluted  by  the  mills 
of  the  defenders  so  as  to  produce  a  nuisance  to  him  independently  of  the 
production  of  any  nuisance  to  the  other  pursuers ;  and  that  each  defender 
against  whom  he  asks  a  verdict  materially  contributes  to  the  production  of 
sach  nuisance  to  him. 
The  directions  asked  for  were — 

1.  That  the  law  does  not  regard  trifling  inconvenience ;  that,  in  deter- 
miniDg  the  question  in  the  issues,  time,  locality,  and  all  the  circumstances 
should  be  taken  into  consideration  by  the  jury ;  and  that  in  districts  where 
great  works  have  been  erected,  which  are  the  means  of  developing  the  na- 
tional wealth,  persons  are  not  entitled  to  stand  on  extreme  rights,  or  com- 
phiin  of  every  matter  of  annoyance. 

2.  That  under  the  terms  of  the  tack  of  the  carpet  manufactory,  granted 
by  Lord  Melville  to  Henderson  &  Widnell  in  1847,  Lord  Melville  is  re- 
sponsible in  this  question  with  the  defenders  for  the  use  which  has  been 
made  of  the  water  by  his  tenants. 

3.  That  under  the  terms  of  the  tack  of  the  carpet  manufactory,  granted 
hj  Lord  Melville  to  Whytock  &  Company  in  1834,  Lord  Melville  is  re- 
sponsible in  this  question  with  the  defenders  for  the  use  which  has  been 
made  of  the  water  by  his  tenants. 

4.  That  none  of  the  pursuers  is  entitled  to  a  verdict  against  any  one  de- 
fender unless  the  jury  shall  be  of  opinion,  in  point  of  fact,  that  the  matter 
discharged  by  such  defender  into  the  river  pollutes  the  river  within  the  pro- 
perty of  such  pursuer  to  his  nuisance. 

5.  That  if  the  jury  are  satisfied  that  the  primary  uses  of  the  water  are 
destroyed  at  Melville  and  at  Dalkeith  with  the  consent,  or  with  the  acqui- 
escence of  the  pursuers,  by  causes  arising  below  St  Leonard's  Mill,  for 
which  none  of  the  defenders  are  responsible,  they  must  find  for  the  defenders 
on  all  the  issues  as  far  as  regards  the  Duke  of  Buccleuch  and  Lord  Mel- 
ville. 

After  hearing  counsel.  Lord  Cowan  said  that  the  directions  given  were 
sound  in  law,  and,  further,  that  the  presiding  judge  had  done  rightly  in  re« 
foang  to  give  the  specific  directions  asked  by  the  defenders.  The  distinc- 
tion drawn  between  public  and  private  streams,  and  the  statement  in  law  as 
to  the  use  which  riparian  proprietors  were  entitled  to  make  of  the  water, 
vere  unexceptionable  in  themselves,  and  had  received  the  sanction  of  many 
decisions  since  they  were  first  defined  in  the  Lochrin  case  (Bell's  Cases,  p. 
338,  3  Pat.  App.  p.  403).  The  exception  to  the  second  part  of  the 
charge  rested  upon  this  fallacy,  that,  because  a  certain  act  did  not  of  itself 
amount  to  a  nuisance,  though  it  materially  contributed  to  its  production, 
the  act  was  therefore  a  matter  of  legal  right.     This  proposition  was  opposed 
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both  to  law  and  common  sense,  and  would  be  most  dangerous  in  its  oonse- 
quences.  The  first  direction  asked,  so  far  as  not  idle  and  unnecessary, 
was  unsound  in  itself  and  inapplicable  to  the  circumstances  of  the  case. 
It  was  not  true  that  a  nuisance  became  legal  if  such  nuisance  was  a  public 
benefit ;  and,  further,  the  manufactures  in  question  were  not  carried  on  for 
the  public  benefit,  but  for  private  profit  There  was  no  definition  ^ven  as 
to  what  was  meant  by  **  extreme  rights,"  and  the  only  effect  of  such  a  yague 
direction  would  have  been  to  distract  the  mind  of  the  jury  from  the  main 
question.  As  to  the  second  and  third  directions,  they  were  not  such  as  to 
meet  the  case,  which  it  was  the  avowed  intention  of  the  defenders  to  lay 
before  the  jury ;  they  could  only  proceed  on  the  assumptions  that  the  car- 
pet manufactories  were  of  themselves  a  nuisance  irrespective  of  the  paper 
works ;  and,  secondly,  that  the  use  made  by  the  tenants  of  the  water  was 
authorised  by  Lord  Melville,  so  as  to  make  him  responsible.  There  was  no 
evidence  that  these  manufactories  were  such  a  nuisance.  On  the  contrary, 
the  whole  evidence  went  to  show  that  the  esparto  grass  was  the  principal  if 
not  the  sole  cause  of  nuisance ;  and  it  was  a  monstrous  thing  to  say  that 
one  nuisance  could  not  be  got  rid  of  because  of  the  existence  of  another. 
The  fourth  direction  had  already  been  disposed  of  in  the  judge's  charge. 
The  fifth  direction  was  objectionable — (1)  Because  no  time  was  specified  as 
to  when  the  primary  purpose  of  the  water  was  destroyed ;  (2)  because  the 
jury  had  been  already  told  that,  if  there  had  been  a  prescriptive  usage  of 
the  water  for  secondary  purposes,  this  would  be  sufficient  to  entitle  them  to 
find  for  the  defenders — ^if  it  meant  any  more  than  this,  it  ought  to  have  been 
the  subject  of  a  special  issue;  and  (8)  because  the  pursuers  were  entitled 
to  proceed  against  all  the  sources  of  nuisance.  The  case  would  have  been 
different  if,  as  in  the  case  of  Lochrin  bum,  the  river  had  been  allowed  to 
become  a  common  sewer,  so  that  the  removal  of  another  nuisance  would 
have  been  useless.     That  was  not  the  case  here. 

The  other  judges  concurred. 

Act. — Advocaiits  Sol.-Ghn,^  Shand,  and  Johnstone.     Agents — J,  and  H. 

O.  Qihson^  W,S. AU. — DecanuSy  Young,  Gifford,  Clarh^  A,  Moncrieff, 

and  Aslier,     Agents — White-Millar  db  Rcibson,  S.S,C. ;   and  Menzies  S 
Coventry,  W,S. 

Lkith  Polios  Oours.  v,  Cahfbxll  anb  others. 
Process^Sheriff— Appeal— Competency— ^b  A  26  Vict,  c  101  §  197. 

The  Commissioners  of  Police  for  Leith,  under  "  The  General  Police 
and  Improvement  (Scotland)  Act,  1862,"  gave  notice  in  terms  of  that 
statute  that  North  Junction  Street,  North  Leith,  beine  a  private  street  in 
the  meaning  of  the  Act,  and  not  being  properly  paved  and  levelled,  it  was 
their  intention  to  have  this  done  at  the  expense  of  the  owners  of  the  pro- 
perty fronting  or  abutting  on  the  street ;  and,  after  a  conference  with  the 
proprietors,  they  issued  an  order  to  that  effect.  Certain  of  the  proprietors 
appealed  to  the  Sheriff,  who  held  that  the  street  was  not  a  private  one,  and 
the  order  was  annulled.  Against  that  judgment  the  Commissioners  ap- 
pealed, the  summons  containing  both  declaratory  and  reductive  conolusions. 
The  grounds  of  appeal  were  (1)  that  the  Sheriff  pronounced  judgment  with- 
out allowing  proof  or  making  due  inquinr,  and  (2)  that  he  did  not  apply  his 
mind  to  the  matter.    By  section  197  of  the  Act,  the  Sheriff's  judgment  is 
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declared  to  be  final,  and  not  revocable  in  any  way  or  on  any  ground  what- 
ever. The  JLord  Ordinary  dismissed  the  action  as  incompetent ;  and  to- 
day the  Court  substantially  adhered  to  that  interlocutor.  The  Sheriffs 
jurisdiction  was  in  their  opinion  privative,  and  not  subject  to  review. 

Act..  Sol'Oen.  db  W.  Ivory.  JgenU— Baxter  &  Mitchell,  W.S. AU. 

—Advocattu  S  Pattison,  Clark  <jb  A.  Moncrieff.  Agents — J.  Lamond, 
&&a,  and  Scott  Moncrieff  &  Dalyety,  W.S. 

Bones  v.  Maclaurin's  Tbustbes. — Dec  21. 
Tide  to  sue — Decree  dative. 

Action  by  persons  designing  themselves  executrices-dative  qua  surviving 
next  of  kin  of  Mrs  John  Maclaurin  against  the  trustees  under  the  will  of 
the  deceased  John  Maclaurin.  The  conclusions  werei  for  count,  reckoning, 
and  payment  as  to  half  of  the  goods  in  communion  of  Mr  and  Mrs  Maclau- 
rin at  her  death.  At  that  date  the  next  of  kin  of  Mrs  Maclaurin  were  not 
the  pursuers,  but  her  sister  Mrs  Bone,  the  pursuers'  mother.  Mrs  Maclau- 
rin was  survived  by  her  husband,  who  is  now  dead.  The  defenders  pleaded 
that  ihe  pursuers  did  not  represent  Mrs  Maclaurin's  next  of  kin  at  the  time 
of  her  death,  and  were  not  beneficially  interested  in  her  succession ;  and 
that  the  pursuers'  title  as  libelled  in  the  summons  was  contradicted  by 
their  averments  on  record. 

The  Lord  Ordinary  sustained  these  pleas  and  dismissed  the  action,  hold- 
ing that  the  goods  in  communion  vested  in  the  pursuers'  mother,  and  were 
transmitted  to  her  husband  jure  mariti,  and  that  the  pursuers'  title  could 
not  avail,  as  the  subject  of  the  claim  was  no  longer  in  bonis  of  the  defunct. 

The  Court  recalled  this  interlocutor,  holding  that  the  defenders  could 
not  get  behind  the  decree-dative  by  way  of  exception ;  that  it  was  com- 
petent, especially  where  there  was  no  opposition,  as  was  the  case  here,  even 
for  those  not  beneficially  interested  in  a  succession  to  an  intestate  to  be 
confirmed  qua  next  of  kin ;  that  the  pursuers  were  entitled  to  be  confirmed, 
though  not  the  next  of  kin  at  the  date  of  Mrs  Maclaurin's  death ;  and  that 
the  description  of  their  title  must  be  read  to  infer  this. 

Ad. — Clark  and    Watson.     Agent — L.   M,  Macara,   W,& AIL — 

Oijfbrd  and  Paterson.     Agents — J.  and  A.  Pcddie^  W.S. 

Magkintosu  v.  Abklbt. — Dec.  22. 
process — Reduction —  Competency. 

A  warrant  authorising  the  confinement  of  the  pursuer  in  a  lunatic  asylum 
was  granted  by  the  defender  as  Sheriff.  This  action,  brought  for  reduc- 
tion of  that  warrant,  was  dismissed,  as  incompetently  laid  against  the  present 
defender,  who  had  no  right  to  and  no  interest  in  the  warrant  sought  to  be 
reduced.  The  plea  ought  to  have  been  stated  as  against  satisfying  the  pro- 
duction. 

AeL — /.  C.   Smith.      Agent — J.  SomerviUe,    S.S.C. AU. — Shand. 

Agents— Macrae  and  Flett,  W.8. 

Fall's  Tbustebs  v.  Scottish  Pbovidxmt  Institution. — Jan.  9. 
Dean  of  OuUd  Court — Possessory  Judgment 
This  case  originated  in  the  Dean  of  Guild  Court     The  Scottish  Provi- 
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dent  Insurance  Society,  proprietors  of  No.  7  St  Andrew  Square,  craved  a 
warrant  to  alter  a  stair  leading  to  the  area  in  front  of  their  property. 
Fell's  trustees,  proprietors  of  the  tenement  on  the  west,  although  not  alleg- 
ing possession,  claimed  the  property  of  the  stair  under  their  titles,  and  con- 
tended that,  the  petitioners'  title  to  their  property  being  a  bounding  charter, 
they  were  not  entitled  to  establish  by  possession  a  right  to  subjects  outwith 
the  charter.  The  Dean  of  Guild  found  that  the  petitioners  had  occupied 
the  staircase  for  seven  years  and  upwards  on  a  title  capable  of  including 
the  subject,  and  that  they  were  therefore  entitled  to  execute  the  proposed 
alterations.     The  Court  adhered,  on  the  same  grounds. 

Act, — AdtMKattu  and  A,  Blair,     Agents — Hunter,  Blatr,  and   Cowan, 

W.S. Alt. — Young  and  Webster.     Agents — Morton,   Whitehead,  and 

Greig,  W,8. 

Crawford's  Trustbbs  v,  Crawford. — Jan,  11. 
Belief^Annuity — Heir  and  executor. 

The  defender,  as  nearest  lawful  heir  of  his  brother,  James  Crawford, 
challenged  and  succeeded  in  reducing  the  trust-deed  and  settlement  of  the 
latter,  in  so  far  as  it  disposed  of  heritable  estate.  The  question  now  before 
the  Court  was  whether  the  defender  was  bound  to  bear  the  burden  of  pay- 
ing an  annuity  provided  by  Mr  Crawford  in  favour  of  his  wife.  The  Lord 
Ordinary  (Jerriswoode)  held  that  he  was.  The  annuity  was  heritable,  as 
bearing  tractum  futuri  temporis,  and  was  therefore  such  as  to  form  ex  lege 
a  debt  against  the  heir  in  heritage  of  the  grantor. 

The  Court  adhered,  holding  that,  although  the  moveable  estate  in  the 
hands  of  the  trustees  stood  pledged  as  an  additional  security  for  payment  of 
the  annuity,  and  was,  it  might  be  said,  cautioner  for  the  heir's  performance 
of  his  obligation,  the  heir  had  no  right  under  the  deed  to  be  relieved  of  his 
proper  obligation  to  pay  the  annuity.  It  was  unnecessary  for  the  pursuers 
to  plead  the  doctrine  of  approbate  and  reprobate  against  the  heir.  His 
liability  was  the  same  as  it  would  have  been  in  a  simple  case  of  intestacy. 

Act.— Clark  and  Fraser.  Agents— H  and  H  Tod,  W.S.^^AU. — 
Sol'Oen,  and  Nevay,     Agents — Scott,  Moncrieff,  and  Dalgety,  W.S. 

The  Quekn  v.  Caibd. — Jan,  18. 

Exchequer — Special  Case — Power  to  Amend. — 16  k  17  Vict,  cap.  88. 

Sect.  15. 

By  Sect.  15  of  16  k  17  Yict.,  cap.  88,  it  is  enacted  that  "if  any  person 
shall  let  any  horse  for  hire  ....  without  having  obtained  a  proper 
license  for  that  behalf,  or  if  any  person  shall  at  any  one  time  keep  to  be  let 
for  hire,  a  greater  number  of  horses  or  carriages  than  he  shall  by  such  licence 
he  authorised  to  keep  at  one  time  to  be  let  for  hire," — then  follows  the 
penalty. 

James  Caird,  a  hotel  keeper,  was  on  2d  March  1866,  at  the  petty 
sessions  held  at  Cullen  in  the  county  of  Banff,  charged  with  a  contravention 
of  the  above  section,  in  so  far  as  he  having  on  1st  Jan.  1866  a  licence  for 
two  horses  to  be  kept  for  hire,  did  at  that  date  keep  three  horses  for  hire. 
Being  convicted  and  fined  £25,  he  appealed  to  the  Quarter  Sessions,  who 
affirmed  the  conviction,  modifying  the  penalty  to  £5.     At  the  request  of 
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the  defendant,  and  in  terms  of  7  &  8  G^o.  lY.,  cap.  63,  sect.  8,  a  state- 
ment of  the  facts  of  the  case  was  prepared  by  the  justices  for  the  opinion 
and  direction  of  the  Court  of  Exchequer.     They  stated  that : — 

(1.)  The  defendant  held  a  license  under  the  Act,  authorising  him,  from 
6th  October  1865  to  5th  January  1866,  to  keep  at  one  time  to  be  let  for 
hire  two  horses ;  and  he  occasionally  held  a  supplemental  license  for  ad- 
ditional horses. 

(2.)  During  the  above  period,  four  horses  were  kept  by  the  defendant. 
Two  to  be  let  for  hire,  and  the  other  two  for  labouring  land,  and  occasion- 
illj  let  for  hire  when  the  other  two  horses  were  tired,  and  not  let  for  hire. 

(3.)  (4.)  (5.)  (6.)  These  statements  were  to  the  effect  that  in  Dec.  1866 
the  defendant  was  applied  to  for  three  horses,  and  refused  to  let  more  than 
two.  That  in  Jan.  1866  he  sent  out  three  horses,  but  though  offered,  re- 
fiised  to  accept,  and  did  not  receive  hire  for  more  than  two. 

The  Court  were  of  opinion  that  the  case,  as  laid  before  them,  had  not 
been  well  stated ;  but  at  the  same  time,  as  they  did  not  think  they  had  any 
power  to  order  an  amendment,  their  duty  was  to  consider  whether  the  facts 
u  stated  were  sufficient  to  justify  the  conviction.  They  thought  that  they 
were  sufficient  The  statements  made  in  the  3d,  4th,  5th,  and  6th  heads 
were  quite  immaterial  They  might  have  been  important  to  negative  a  dif- 
ferent charge  from  that  made,  but  could  have  no  effect  in  the  present  case. 
The  foundation  of  the  conviction  was  to  be  found  in  the  1st  and  2d  heads. 
The  defender  maintained  that,  while  there  might  be  here  a  good  foundation 
for  a  charge  for  letting  more  horses  than  he  was  entitled  to,  there  was  nothing 
to  justify  the  conviction  for  keeping  more  than  he  was  entitled  to.  It  was 
qaite  clear  that  there  were  two  separate'offences  described  in  the  15th  section 
i^the  statute.  The  difficulty  was  as  to  how  these  offences  were  intended  to 
be  distinguished.  Had  the  essential  difference  been  between  letting  a 
horse  and  keeping  a  horse  to  be  let,  they  would  have  been  prepared  to  give 
effect  to  the  defender's  contention ;  but  they  were  of  opinion  that  this  was 
not  so — ^that  the  essential  difference  was  intended  to  be  drawn  between  a 
person  who  had  no  license  and  one  who,  having  a  license,  exceeded  his 
powers  under  it.  They  thought  that  they  had  sufficient  facts  to  warrant 
the  finding  that  the  defender  kept  horses  in  excess  of  the  number  allowed 
bj  his  license.  The  keeping  for  hire  might  be  proved  in  different  ways, 
one  undoubtedly  competent  way  being  by  proving  the  fact  of  actual 
hiring. 

Act. — AdvoeaivSf  Sol.- Gen, ^  and  Ruthetfcn'd.  Agent — The  Solicitor  of 
Inland  Revenue, — Alt, — Young  d  Shand,     Agent — /.  Morison,  S,S.O. 

FoBSTTH  V,  NicoLL. — January  1 9. 
Poor — Right  to  demand  Outdoor  Relief, 

This  was  an  advocation  from  the  Sheriff  Court  of  Elgin.  The  advocator 
had  been  for  several  years  in  receipt  of  outdoor  relief  from  the  parochial 
board  of  Duffiis.  In  June  1845,  this  relief  was  discontinued,  and  an  offer 
made  to  him  of  admission  to  the  Morayshire  Union  Poorhouse,  which  is  a 
poorhousc  erected  under  section  61  of  the  Poor-Law  Act  1845,  by  Duffus 
tnd  other  contiguous  parishes.  The  advocator  refused  this  offer,  and  ap- 
plied to  the  Sheriff-Substitute,  who,  on  the  ground  that  poorhouses  erected 
under  the  Act  1845  were  for  the  relief  of  the  '^  aged,  and  other  friendleaS| 
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impotent  poor,"  and  that  this  pauper  did  not  come  within  the  enumerated 
classes,  he  noi  being  friendless,  inasmuch  as  he  had  a  wife  able  to  earn  her 
own  subsistence,  held  that  the  Board  was  bound  to  furnish  the  pauper  with 
outdoor  relie£  The  Sheriff  reversed,  holding  that  there  being  no  refusal 
of  relief,  the  pauper's  application  to  the  Shenff,  under  sec.  73  of  the  Act, 
was  incompetent  Forsyth  advocated ;  but  the  Court  unanimously  refused 
the  note. 

The  Lord  Justice  Clerk  said  the  contention  was,  that  the  relief  offered 
to  the  advocator  was  not  such  as  the  Board  could  insist  on  his  taking. 
This  was  founded  on  the  preamble  of  the  60th  section  of  the  Act  1845. 
That  preamble  was  too  sentimental,  and  would  have  been  better  away. 
The  important  part  of  the  section  was  the  enacting  part  The  notion  that 
poorhouses  were  introduced  for  the  first  time  by  Act  1845  was  a  mistake. 
They  had  grown  up  under  the  old  law,  for,  having  impotent  poor  to  main- 
tain, you  must  give  them  lodging  as  well  as  food.  The  question  was,  not 
as  to  the  administration  of  the  poor  law,  but  whether  any  poor  were  en- 
titled to  outdoor  relief,  and  this  must  be  answered  by  an  unqualified  nega- 
tive. The  poorhouse  was  a  legal  test  to  every  pauper.  It  was  contended 
that  poorhouses  were  only  for  certain  classes  of  poor.  That  was  a  novelty. 
His  Lordship  was  not  aware  of  any  class,  not  being  **  friendless,  impotent, 
poor,"  who  were  legally  entitled  to  relief. 

Act. — BeUie.      Agenl--J.    D,    Bruce,    S.S,0. Alt — Gifford    and 

SpiUal,     Agents — Mackenzie,  Innes,  and  Logan,  W.S, 


OUTER    HOUSR 

(Before  Lord  Ormidale.) 

Bduusll  v.  BEVEBmaB. — Nov,  14. 

Evidence  (ScoUand)  Act  1866. 

This  was  the  first  meeting  for  adjustment  of  issues,  the  order  having 
been  pronounced  in  July.     As  the  case  was  somewhat  complicated,  it  ap- 
peared to  both  parties  more  expedient  that  it  should  be  tried  before  the 
Lord  Ordinary  under  the  new  Act  than  by  a  jury,  and  they  craved  the 
Lord  Ordinary  accordingly.     His  Lordship  of  consent  recalled  the  inter- 
locutor ordering  issues,  and  ordered  the  case  to  be  tried  before  himself. 
His  Lordship,  in  doing  so,  observed  that  parties  should  be  aware  of  the 
course  which  he  would  expect  to  be  followed  in  such  proofs. '   There  should 
be  no  conjunct  proofs,  although  in  very  special  circumstances  a  proof  in 
replication  might  be  allowed.     The  whole  procedure  should  be  continuous, 
and  as  nearly  as  possible  as  at  a  jury  trial ;  and  counsel  should  be  prepared 
to  speak  as  soon  as  the  evidence  was  led. 
Act.— J.  G.  Smith. AIL— Scott, 

BonoEBs'  Trustees  v.  Brown. 

Evidence  (Scotland)  Act  1866. 

This  was  the  second  meeting  for  adjustment  of  issues.  The  defender 
asked  the  Lord  Ordinary  to  reeal  the  interlocutor  ordering  issues  and  sub- 
sequent interlocutors,  and  to  appoint  the  proof  to  be  taken  before  himself 
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with  a  shorthand  writer,  under  the  Evidence  Act,  1866.  The  pursuers 
did  &ot  consent  His  Lordship  held  that  he  had  no  power,  without  consent 
of  hoth  parties,  to  recal  interlocutors  already  pronounced— although,  if  the 
application  were  made  to  the  Inner  Houso  when  the  case  was  reported,  it 
might  possibly  be  granted.  The  Lord  Ordinary  took  the  case  to  report. 
AcL — A.  A  Clark  and  Adam^-^^-^Alt — GampbelL 

(Before  Lord  Barcaple.) 
MP.  BoBSRTsoN  V,  Tatlor. — Dec  4. 

Evidence  Act  1866. 

In  conjoined  actions  a  proof  was  led  for  one  of  the  parties,  in  May,  be- 
fore a  commissioner.  Further  proof  was  appointed  to  be  led  before  the 
Lord  Ordinary  to-day.  In  moving  for  an  adjournment,  Shand  stated  that 
he  wished  to  look  at  documents  called  for  from  a  witness  formerly  examined, 
und  to  recover  writings  from  other  havers,  before  he  was  in  a  position  to 
proceed  with  the  proof.  In  granting  the  motion,  Lord  Barcaple  observed 
that,  in  the  view  he  took  of  the  recent  Evidence  Act,  it  was  not  intended 
that  the  Lords  Ordinary  should  have  their  time  occupied  in  examining 
havers,  but  that  that  matter  was  to  be  dealt  with  as  it  stood  before  the  pass- 
ing of  the  Act.  Writings  should  be  recovered  from  havers  before  the  day 
of  proof. 
Counsel  for  Robertson — Eraser,  Agents — Murray  &  Beithy  W.& 
For  other  Claimants — Oifford,  Shandy  and  Lamond,  Agents — Crawford 
S  Simsan,  W.8. ;  James  Wehster,  &8.C. ;  and  W.  Mitchell,  8,8.C. 


REGISTRATION  APPEAL  COURT. 

(Lords  Kinloch  and  Ormidale). 
Gray  t;.  Patebson. — Nov,  21. 

BeiyrewAire. 

Objection  to  qualification  of  Paterson,  as  owner  of  land.  The  land  was 
1}  acre  of  eround  laid  out  for  building,  but  not  built  upon,  and  of  no  agri- 
cnltoral  vuue,  but  valued  at  L.290  as  a  building  stance.  In  respect  of 
this  value,  the  Sheriff  (Fraser)  repelled  the  objection.  The  Oourt  reversed, 
on  the  ground  that  the  value  contemplated  in  the  Valuation  Act  is  the 
totaal  present  return  derived  from  the  subject. 

HsoTOB  V.  Clark. — Nov,  2L 

Benfrewshire. 

Chuk  produced  as  his  title  a  tack  dated  1785,  for  999  years.  He  had 
teodred  right  to  it  by  convevance  to  himself  and  his  wife  in  conjunct  fee 
ma  Herent,  and  was  enroUea  as  proprietor.  Objection  that  he  was  not  a 
prmrietor  but  a  tenant,  sustained  by  the  Sheriff,  who  held,  fiirther,  that  he 
m  no  power  to  correct  the  qualification  stated  in  the  roll.  The  Sheriff*s 
judgment  aifirmed. 

TOU  ZL  HO.  OZZII — ^riBBUABT  1867.  H 
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Shabp  V,  Oazxnotb  and  Richabdbon. — Nov.  22. 

Buteshire — Objection  to  joint  liferent  proprieton  ofsubjectr. 

The  HoxL  Qr,  F.  Boyle  granted  to  Casenove  and  Richardson  a  convey 
ance  upon  the  narratiYe  that  the  fonner  was  '^  vice-provost  and  tator  of  the 
Episcopal  College  at  Gombrae,"  and  the  latter  ^^  assistant- tutor  of  the  said 
College/'  and  that  he  had  agreed  to  make  over  to  them  the  subjects  in 
question  as  an  endowment  for  the  said  College.  The  dispositive  clause 
was  an  absolute  conveyance  in  liferent  It  was  contended  that  these 
gentlemen  were  not  in  the  position  of  parish  ministers  or  schoolmasters, 
who  held  offices  recognised  and  known  to  the  law ;  but  that  it  was  incum- 
bent upon  them  to  prove  that  they  held  office  ad  vitam  aut  culpam.  The 
disposition  in  liferent  was  absolute  in  terms,  but  the  narrative  dause 
showed  that  it  was  only  intended  as  an  official  liferent,  and  the  parties 
should  therefore  be  held  bound  to  prove  the  terms  of  their  appointment 
This  was  the  principle  followed  m  the  cases  of  dissenting  ministers. 
Judgment  of  the  Sheriff  repelling  the  objection,  affirmed. 

Guy  v.  Rxston. — Nov.  29. 
Rer^ermhire. 

Boston  claimed  as  ''owner  of  ground-annuals  payable  by  P.  B.  and 
others."  Objection  that  ground-annuals,  constituted  as  those  in  question, 
were  not  heritable  subjects  within  the  meaning  of  the  Reform  Act,  sec.  7, 
repelled,  affirming  Sheriff's  judgment 

Hbndbbbon  v.  Maxton. — Nov.  29. 

Renfrewshire. 

Objection  to  Laurence  Mazton  as  proprietor  of  houses,  on  the  ground 
that  the  subjects  were  not  of  sufficient  value,  if  a  third  were  deducted  in 
respect  of  terce  payable  to  the  claimant's  mother.  The  mother  was  not 
served  or  kenned  to  her  terce.  The  Sheriff  (Fraser)  held  that,  as  the  widow 
was  not  served,  the  terce  ought  not  to  be  deducted.  The  Court  reversed, 
holding  it  enough  that  a  terce  existed.  The  right  of  the  widow  existed 
independent  of  the  heir,  and  was  as  complete  in  a  question  with  the  heir 
in  regard  to  the  third  of  the  property,  as  his  right  to  the  remabder,  although 
service  might  be  requisite  to  enable  her  to  enforce  it,  and  kenning  to 
localise  it.  The  statute  says  a  party  shall  be  regarded  as  owner  whether 
his  titles  are  made  up  or  not 

Hector  v.  Mabtin. — Nov.  29. 
Jtenfreunhire. 

Objection  to  Martin  as  tenant  and  occupant,  on  the  ground  that  he  was 
not  a  tenant  and  occupant,  but  a  servant  (a  factor)  getting  his  house  as  part 
of  his  salary  without  paying  any  rent,  repelled.  It  was  a  fact  in  the  case 
that  he  could  not  be  turned  out  of  the  house,  except  at  the  end  of  a  yearly 
tenp.  Distinction  between  this  and  cases  of  servants  having  a  certain 
amount  of  house  accommodation  as  part  of  their  wages — ^as  when  a  master 
gives  his  butler  a  lodge  to  live  in  from  which  he  may  be  turned  out  at  the 
will  of  his  employer.    The  question  was  raised  whether,  in  the  event  of 
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dJamiBsal  for  miacondact^  the  claimant  might  not  be  tarned  out  of  the  houee 
between  terma  Midoonduct,  however,  was  not  to  be  assumed ;  and  such 
eontingent  defeasibility,  if  it  do  exist,  should  not  be  taken  into  aooount. 

Shaw  Stbwabt  v.  Hector. — Nov.  29. 
Ben/revfshire, 

Objection  to  Shaw  Stewart  as  joint-proprietor,  in  respect  that,  if  the  feu- 
duty  for  which  he  was  liable  to  the  superior  were  deducted  from  the  value 
of  bis  qualification,  the  value  was  insufficient.  Auld  disponed  to  Angus 
p&rt  of  certain  subjects  for  which  a  cibmtdo  feu-duty  of  £32  was  payable, 
allocating  on  the  subjects  disponed  £8  14s.  7d.,  as  the  proportion  of  feu- 
daty  payable  therefrom.  This  allocation  was  not  confirmed  oy  the  superior 
till  15th  September  1866 — ^a  few  days  before  the  case  came  before  the 
Sheriff.  Angus  disponed  to  Shaw  Stewart  and  two  others.  The  Sheriff 
Bostuned  the  objection  to  value.  Objected  further,  that,  supposing  the 
aDocated  fea-duty  to  be  alone  deducted  from  the  rental,  and  not  the  cumulo 
fen-duty,  it  was  yet  to  be  deducted  from  the  value  effeiring  to  each  of  the 
three  |>ro  indivUo  proprietors,  being  exigible  by  the  superior  from  each  of  them 
seyerally.  The  Sheriff  stated  this  objection  without  any  judgment  on  it. 
The  Court  reversed  the  Sheriff's  judgment,  holding  that  they  were  only  to 
regard  the  portion  allocated  and  truly  payable  out  of  the  subject  claimed 
on.  Tbe  statute  required  the  deduction  of  the  sum  paid  by  any  claimant 
"  as  a  condition  of  his  right ;"  and  it  was  not  reasonable  to  say  that  the 
tumub  feu-duty  was  payable  as  a  condition  of  tbe  right.  There  was,  indeed, 
a  eontingent  claim  for  it  by  the  superior,  who  was  entitled  to  proceed 
against  every  part  of  the  original  feu  uidess  he  had  confirmed  the  alloca- 
tion. Here,  although  the  superior  confirmed  the  allocation,  the  Court  did 
not  in  the  circumstances  rest  its  judgment  on  that,  which  came  a  little  too 
late  to  be  of  use.  There  was  relief  in  a  question  between  disponer  and 
disponee  ;  and  that  was  the  aspect  in  which  this  question  must  be  looked 
at.  This  was  not  a  question  of  feudal  title,  but  of  fair  and  reasonable  con- 
Btniction.  The  object  of  deducting  feu-duty  was  to  ascertain  how  much 
tbe  party  was  actually  in  the  enjoyment  of.  The  same  principle  applied 
between  pro  indiviso  proprietors  as  in  the  case  where  a  larger  feu  was  sub- 
divided. 


TEIND   COURT. 

HlHTSTBR  OF  STaACATHRO  V.  ThB  HERITORS.^— Jan.  16. 

Augmentation — Free  Teind — VcdtLoiion. 

The  minister  of  Stracathro  and  Dunlappie  asked  for  an  augmentation 
of  seven  chalders,  increasing  the  stipend  to  eighteen  chalders.  Last  aug^ 
mentation,  1815.  Certain  heritors  opposed,  on  the  grounds  that  too  much 
was  asked,  and  that  there  was  no  free  teind.  The  minister  admitted  that, 
if  a  eertain  decree  of  valuation  were  good,  there  was  no  free  teind ;  but  it 
appeared  ex  facie  of  the  decree  of  viduation  that  no  one  representing  the 
beo^oe  had  been  properly  called  in  the  process.     The  decree  bore  to 
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have  pMsed  in  an  ftdtion  at  the  inBtance  of  certain  heritors  named  Tnm- 
bnll  against  the  Earl  of  Sonthesk,  as  patron  of  the  parishes,  **  and  against 
the  late  ineambent  and  all  present  incnmbents  there."  It  was  stated  bj 
counsel  for  the  minister  that  the  last  episcopal  ineambent  died  in  1695, 
and  that  Mr  John  Daly,  &otor  of  the  titular  and  patron  (Lord  Southesk) 
whose  prelatical  predilections  were  matter  of  history,  had  been  intruded 
for  a  few  months.  After  this,  however,  the  benefice  was  vacant  till  1701, 
and  in  1698  it  was  formally  declared  vacant  by  a  committee  of  the  Com- 
mission of  the  General  Assembly,  and  by  the  Presbytery.  It  was  clear 
from  the  decree  itself  that  no  one  entitled  to  represent  the  interests  of  Uve 
benefice  had  been  called  in  the  process.  The  Presbytery  of  the  boun^Ls 
should  have  been  called.  The  cose  of  Morvem,  38  Jur.  49,  was 
referred  to,  in  which  it  had  been  stated  by  the  Lord  President  that  the 
proper  coarse  was  to  grant  an  augmentation,  leaving  all  questions  as  to 
the  existence  of  free  teinds  to  be  afterwards  investigated,  besides,  in  the 
present  case,  the  heritors  objected  to  the  amount  of  the  augmentation 
asked,  and  it  was  only  fair  that  the  minister  should  know  how  much  he 
was  to  get  before  he  proceeded  to  dispute  the  validity  of  the  decree.  It 
might  not  be  worth  his  while  to  do  so  if  he  was  only  to  get  a  small 
augmentation.  The  Court  pronounced  an  interlocutor  in  similar  terms  to 
that  in  the  Kilbimie  case  last  Teind  Court  day  (ante,  p.  55),  sisting  the 
process  of  augmentation  until  the  validity  or  invalidity  of  the  decree  of 
valuation  should  be  ascertained  in  a  competent  action. 

Act— A,  R.  Clark  and  Asher.    Agents— W.  H.  &  W.  J.  Sands,  W.S. 
AH.  Oifford. 
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H.  M.  Adv.  v.  Robkrtsom. — Olasgow,  Dec  1866. 

Th^t — Production  of  Stolen  Articles. 

Robertson  was  charged  with  housebreaking  on  three  separate  charges. 
Broadley,  an  accomplice  in  the  thefts,  had  been  tried  and  convicted  for  the  same 
offences  at  the  autumn  Circuit :  the  stolen  articles  had  been  duly  produced  in 
that  trial,  and  having  been  identified  by  the  witnesses,  and  a  conviction  having 
been  obtained,  they  were  returned  to  the  owners.  At  the  trial  of  Robertson, 
the  articles  had  not  been  lodged  with  the  clerk,  and  were  not  produced  for 
identification.  The  witnesses,  however,  spoke  to  having  identified  them  at 
the  trial  of  Broadley.  The  Advocate-Depute,  at  the  recommendation  of 
the  Court,  withdrew  the  charge,  in  respect  to  the  two  charges  in  the  indict- 
ment, to  which  these  circumstances  applied.  In  the  third  charge,  however, 
the  circumstances  were  somewhat  different.  The  article  stolen,  which  was 
a  coat,  had  not  been  lodged  with  the  clerk ;  but  the  witness  to  whom  it 
belonged  appeared  in  the  box  with  it  upon  his  back,  and  identified  it  as 
the  coat  which  had  been  stolen.  Lord  Ardmillan  held  that  the  ciroom- 
stances  implied  a  sufficient  production  of  the  coat. 
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ENGLISH  CASES. 

Kegugencs  (^StatutoryTrustees.) — ^TrusteeB  appointed  bj  statute  for  public  pur- 
poees,  with  power  to  levy  tolls,  but  not  deriring  any  personal  benefit,  are  liable 
m  ^eir  corporate  capacity  for  damage  sustained  through  the  default  of  their 
cerfants  or  affents  to  the  same  extent  as  absolute  owners  levying  tolls  for  their 
own  profit,  iJthoagh  there  is  no  improper  conduct  on  the  part  S  such  trustees. 
So  had  in  conformity  with  opinion  of  all  the  judges.  Dictum  of  Lord  Gottenham 
in  Dttneam  v.  Findlater,  1  Rob.  App.  911,  oyerruled.  (H.  of  L.),  35  L.  J.,  Ex.  225. 

Contempt  of  Coukt. — (Barrister  and  Attorney,) — The  appellant,  a  barrister 
and  attorn^  of  the  Supreme  Court  of  Nova  Scotia,  and  also  a  suitor  in  that  Court, 
wrote  a  letter,  as  sudi  suitor,  to  the  Chief  Justice,  reflecting  on  the  administration 
of  justice  in  the  said  Court,  and  amounting  to  a  contempt  of  Court.  The  Court 
si]i|)ended  the  appellant : — Ueldf  that,  although  Courts  of  justice  have  power  to 
RBBOve  thdr  officers  if  guilty  of  crime  or  moral  delinquency,  yet,  inasmuch  as  the 
offence  was  committed  by  the  appellant  in  his  capacity  as  suitor,  and  not  as  an 
officer  of  the  Court,  punishment  by  fine  or  imprisonment  was  the  appropriate 
punishment,  and  the  order  suspending  the  appellant  from  practising  in  the 
Supreme  Court  reversed. — (/n  re  Wallace  36  L.  J.,  P.  C.  9.) 

Chuich. — ^The  Church  of  England  in  a  oobny  which  has  an  established  legis- 
hUmty  and  where  no  church  is  established  by  law,  is  in  the  position  of  a  volun- 
tarj  asBOciatiou.  The  jurisdiction  of  the  bishop  of  a  see  erected  in  such  a  colony 
by  letters  patent,  rests  only  upon  compact,  and  is  to  be  enforced  through  the  lay 
tribunals,  from  which  an  appeal  lies  to  the  Sovereign  in  Council.  A  coercivo 
iaiiadiction  is  not  so  essential  a  function  of  such  a  bishop  that  the  failure  of  the 
letters  patent  to  create  such  a  jurisdiction  will  deprive  the  bishop  of  his  right  to 
receive  the  income  of  a  trust  fund  appropriated  to  the  endowment  of  a  bi^opric 
founded  by  letters  patent  professing  to  create  such  a  jurisdiction. — (Colenso  v, 
Gladttone,  86  L.  J.  Ch.  2.) 

CoMPANT. — (Cantributofy — Windina-UpJ) — ^A  transfer  of  shares  in  a  limited 
company  was  executed  in  Dec.  1865,  Jbut  not  lodged  in  the  company^s  office  till 
2d  March,  1866.  An  ordinary  weekly  meeting,  at  which  it  was  the  practice  of 
the  directors  to  pass  transfers,  bavins  been  held  on  the  2d  of  March,  none  could, 
in  the  reeular  course,  be  held  till  the  8th  foUowing.  On  the  3d,  the  directors 
radved  &it  no  tranter  then  in  the  office  should  be  registered  without  their  ex- 
press sanction ;  and  on  the  7th  a  winding-up  petition  was  presented,  on  which  a 
▼inding-np  order  was  subsequently  made : — ileld^  by  the  Lords  Justices,  aff .  order 
of  the  MM,,  that  the  transferor  remained  a  shareholder,  and  that  the  Court  would 
not  interfere  to  rectify  the  register,  under  the  Companies'  Act,  1862,  s.  35.  In 
re  Joint-Stock  Discount  Co.  (Ltm.),  ex  parte  Shepherd ;  36  L.  J.  Ch.  32 ;  2  L. 
Bep.  Eq.  564. 

CoMPANT. — (Contributory — Directors,) — The  deed  of  settlement  of  a  company 
provided  that  tke  directors  should  allot  shares  not  subscribed  for  in  such  manner 
18  they  should  deem  best.  Three  directors  formed  a  quorum  :—Held,  that  a  dele- 
gation of  the  power  to  two  of  their  number  and  the  manager  was  invalid.  A,  in 
rqily  to  a  circular  offering  reserved  shares,  accepted  them  on  a  condition.  The 
directors  had  not  their  attention  called  to  the  condition,  and  passed  no  resolution 
« to  it  They  resolved,  however,  that  undistributed  shares  should  be  allotted  by 
two  of  them  and  the  manager ;  and  shortly  after  the  manager  wrote  to  A,  saying 
that  the  shares  accepted  by  him  had  been  allotted  to  him.  Upon  the  company 
being  wound  up, — deld,  that  A*s  name  must  be  removed  from  the  list  of  contri- 
botones  in  respect  of  the  shares  in  question,  there  having  been  no  acceptance  of 
luR  conditumai  offer,  and  there  being  no  mutuality,  inasmuch  as  the  shares,  if 
cooadered  as  allotted  under  the  resolution,  had  been  improperly  allotted.  In  re 
Lads  Banking  Co.  (Lim,)  ex  parte  Howard,  36  L.  J.  Ch.  42 ;  1  L.  Rep.  Oh., 
App<  561. 
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GoiiPANT — {MisrepruentaUon.) — ^A  Btatement  trae  to  the  letter,  but  in  sab- 
stance  a  misrepreeentation,  put  forward  to  wiiftlAail  the  public,  is  sufficient  ffround 
for  cancelling  an  aUotment  to  a  person  who  had  applied  for  shares  on  the  uith  of 
it.  The  prospectus  of  a  compan  j  stated  that  more  than  half  the  shares  were  sub- 
scribed for,  and  that  the  company  had  contracted  for  the  purchase  of  two  estates, 
on  one  of  which  the  yendor  had  expended  a  larse  sum  in  improvements.  In  fact, 
the  chief  promoter  had  agreed  to  tiULe  by  himseu  or  his  nominees  more  than  half 
the  shares  issued,  but  he  had  before  allotment  carried  such  shares  into  the  market, 
and  the  directors  had  not  required  him  to  perform  his  agreement ;  the  vendor  to 
the  company  had  not  himself  expended  any  sum  in  improvements  on  the  one  estate, 
thouffh  the  person  from  whom  he  purchased  had  done  so,  and  he  had  entered  into 
mere^  a  verbal  contract  for  the  purchase  of  the  other  estate : — Heldy  per  Kinder- 
sley,  V.C.,  that  there  were  sufficient  misrepresentations  to  entitle  the  plaintiff  to 
have  the  allotment  of  shares  to  him  canceUod.  Ross  v.  Estates  Investment  Soc., 
(Zim.,)  36  L.  J.  Ch.  64. 

Stamp  'DnTY--Beruifit  BviUHng  Society, — ^A  mortgage  to  the  trustees  of  a  benefit 
building  society  by  a  stranger  to  secure  the  repayment  of  money  advanced  to  him 
out  of  the  surplus  funds,  is  exempt  from  stamp  duty.  Thorn  v.  Cro/t,  36  L.J. 
Ch.  68. 

GovEKAMT. — PuhUc'house, — A  person,  bv  taking  out  an  Excise  licence  for  the 
sale  of  beer  '*  not  to  be  drunk  on  the  premises,"  does  not  break  a  covenant  not  to 
use  his  house  as  a  public-house  for  the  sale  of  beer.  Peace  v.  Coates,  36  L.  J.  Ch. 
57 ;  2  Law  Rep.  Eq..  688. 

Company. — (  Winding-up,) — ^In  winding  up  a  conrpany  by  the  Court,  the  official 
liquidator  being  of  opinion  that,  out  of  daims  made  against  the  company  to  the 
extent  of  L.850,000,  there  would  most  probably  be  established  debts  to  the  extent 
of  L.400,000,  and  there  being  no  assets,  the  Court,  acting  on  the  information  and 
opinion  of  the  official  liquidator,  sanctioned  a  call,  which  was  estimated  to  produce 
about  L.180,000,  before  the  validity  of  the  claims  was  established.  Held,  per  L, 
Justices,  not  necessary  to  wait  till  the  exact  amount  of  the  debts  shall  be  ascer- 
tained before  a  call  can  be  made.  In  re  Contract  Corporation  (£m.),  ex  parte 
Boyer,  36  L.  J.  Ch.  69. 

HasBAND  AND  WiFE. — AUmony — Costs. — An  attorney  who  has  acted  for  a 
wife  in  a  matrimonial  suit,  and  has  a  daim  for  costs  therem  incurred  beyond  those 
taxed  against  the  husband,  has  a  lien  for  such  costs  on  alimony  paid  into  his  hands 
on  her  behalf.     Bremner  v.  Bremner  and  Brett^  36  L.  J.  Pr.  and  Matr.  11. 

GoMPOsmoN  Deed. — Fraudulent  preference. — ^To  a  declaration  containing  the 
common  money  counts,  defendant  pleaded  that  by  a  composition  deed  entered 
into  by  hLmself  and  four-fifths  in  number  and  value  of  his  creditors,  under  an 
act  of  the  Legislative  Council  of  New  South  Wales,  he  was  released  from  all 
actions,  &c.,  and  that  the  deed  had  been  executed  by  one  of  the  plainti£h  in  re- 
spect of  the  cause  of  action  in  the  declaration  mentioned.  A  replication  on  equit- 
able grounds,  after  setting  out  the  deed,  allowed  that  defendant  agreed  with  certain 
creditors,  other  than  the  plaintiffs,  in  consideration  of  their  executing  the  deed, 
to  give  them  certain  benefits  and  preferences  over  the  other  creditors ;  whereby 
he  induced  them  to  execute  the  deed,  which  execution  was  procured  without  the 
knowledge  or  consent  of  the  plaintiffs,  and  in  fraud  of  the  deed  and  of  the  plain- 
tiffs.— Heldf  upon  demurrer  to  this  replication,  that  it  was  an  answer  to  the  plea, 
inasmuch  as  a  composition  deed  cannot  be  binding,  if  it  is  not  executed  in  good 
faith  between  the  debtor  and  his  creditors.  DaugKsh  v.  Tennent^  36  L.  J.,  Q. 
B.  10. 

Master  AND  Servant. — ^Forefiiaii.->Plaintiff  was  in  the  employment  of  defendant, 
a  maker  of  locomotive  engines.  He  was  ordered  by  defendants  foreman  to  get 
npon  a  travelling  crane  moving  upon  a  tramway,  and  used  in  hoisting  engines, 
and  he  obeyed.  It  was  the  first  occasion  of  using  the  crane,  and  the  first  time 
that  plaintiff  was  employed  upon  it.    The  piers  supporting  the  tramway  gave  way, 


1SNOL18H  CASEa  119 

t 

H  feD,  and  plumtiff  was  injured.  There  was  no  evidence  of  defect  in  the  crane, 
aeeligence  in  the  mode  in  which  it  was  uaed,  that  the  engine  waa  of  unreasonable 
or  nnproper  weight,  that  the  defendant  had  employed  nnafilful  or  improper  persons 
in  bouding  the  piers,  or  that  he  knew  of  thcdr  msufficienc  j ;  neither  did  it  appear 
that  he  had  personally  interfered  at  the  time  of  the  accident.— i?e2cf,  setting  aside 
a  Terd&st  for  the  plaintiff,  first,  that  the  foreman  was  not  a  deputy  or  represen- 
tatiTe  of  the  defendant,  but  a  fellow  servant  of  the  plaintiff,  and  that  the  rule 
that  one  fdlow  servant  cannot  recover  for  injuries  sustained  in  their  common 
emT^crpnent  by  the  negligence  of  such  fellow  servant,  unlees  such  fellow  servant 
is  raown  to  be  an  unfit  or  improper  person  to  have  been  employed  for  the  pur- 
pose, is  not  altered  by  the  fact  that  the  servant  to  whom  the  negligence  is  im- 
puted is  a  servant  of  superior  authority,  whose  lawful  direction  the  plaintiff  was 
Doond  to  obey ;  secondly,  that  there  was  no  evidence  for  the  jury  of  personal 
negligence  on  the  part  of  the  defendant.  FeUham  v.  England^  86  L.  J.,  Q.  B. 
14, 2  L.  R.,  Q.  B.  37. 

NcoLiGENCE. — ^Through  a  railway  station  there  was  a  way  used  by  the  public^ 
whether  legally  or  ille^Jly  did  not  appear.  One  evening  a  female  passenger  on 
the  platform  was  attacked  by  a  strange  dog ;  complaint  was  made  to  the  officials ; 
its  removal  promised ;  and  the  dog  disappi»red.  About  an  hour  and  a  half  af  ter- 
vards,  the  signal-man  found  him  worrying  a  cat  in  the  signal-box,  near  the  plat- 
form, and  kicked  him  out,  whereupon  the  dog  rushed  away  on  to  the  platform, 
where  people  were  cetting  in  and  out  of  a  train,  and  bit  plaintiff,  a  passenger,  who 
nied  the  company  for  n^ligence. — Held^  that  there  was  no  evidence  of  negligence 
to  render  the  railway  company  liable.  Ohs.  per,  Willes  J. — In  order  to  show  that 
^ere  was  negligence,  it  is  not  enough  to  snow  a  state  of  things  on  which  the 
damage  has  been  caused,  and  which  may  have  been  in  consequence  of  the  negligence 
of  the  person  who  is  charged  with  it ;  it  is  not  enough  to  do  that,  even  wmi  the 
eaggestion  that  no  explanation,  or  no  sufficient  ei^lanation,  is  given  bysuch  per- 
son df  his  conduct.  It  is  necessary  for  the  plamtiff ,  in  the  first  instance,  on 
ondertaking  to  prove  negligence,  to  show  something  which  the  defendants  could 
have  done  and  n^ligently  omitted  to  do,  whereby,  if  they  had  done  it,  the  aod* 
dent  would  have  h&en  avoided.  In  Cotton  v.  Wood,  8  O.B.,  N.S.  568,  a  person 
was  riding  a  horse  in  a  street  at  a  walk,  and  the  horse  ran  away,  and,  though  the 
penondiS  his  best  to  keep  the  horse  in,  the  horse  injured  a  person  walking  along 
the  street ;  and  it  was  hetl,  that  those  circumstances  were  not  sufficient  to  eetab- 
M  nei^igence  in  the  rider,  because  the  evidence  was  that  he  did  his  best  at  the 
time,  and  was  using  the  street  properly,  and  without  showing  that  he  knew  he 
was  riding  a  horse  which  it  was  wron^  to  ride  in  a  crowd,  there  was  an  absence 
of  evidence  of  n^ligence.  There,  on  its  being  insisted  by  counsel  that  at  all  events 
the  evidence  was  sumdent  to  call  upon  the  ddendant  to  prove  that  he  was  riding 
a  reasonably  manageable  horse,  ana  on  a  case  being  cited  for  this  purpose,  the 
Lord  Chief  Justice  said,  *'  I  entirely  dissent  from  the  doctrine  that  the  mere  hap- 

C'  Qg  of  an  accident  throws  on  the  defendant  the  onus  of  disproving  negligence." 
question  has  since  arisen  with  respect  to  a  case  where  the  defendant  is  proved 
to  have  been  doing  an  act  which,  if  done  in  an  ordinary  and  reasonable  manner, 
would  not  produce  injury,  but  in  which  damage  has  been  done  to  a  third  person 
in  the  course  of  doing  that  act  by  some  unforeseen  event,  as  in  the  case  of  a  person 
waDdng  along  a  street  near  a  warehouse,  where  sacks  are  being  hoisted  up  to  an 
Viper  floor,  being  injured  by  a  sack  falling  on  him.  In  such  a  case  as  that,  tJie 
Coort  of  Exdiequer  neld  that  the  fact  of  its  falling  under  such  circumstances  was 
evidence  of  neghgence ;  and  that  doctrine  was  affirmed  in  the  Exchequer  Chamber 
—tee  Scott  T.  Me  London  Dock  Company,  84  L.  J.,  Ex.  220 — and  is  quite  consistent 
with,  and  distinguishable  from,  thiscase.  That  was  a  case  in  which  the  defendant  had 
the  control  over  and  present  property  in  something,  which  he  was  using  in  a  maimer 
that  would  be  dangerous  unless  ordinary  precautions  were  taken,  though  the 
thbg  under  management  would  not  be  dangerous  if  precautions  were  taken.  It  is 
ohvioaBthat  the  fact  of  damage  occurring  would  in  sucha  case  be  some  indication  of 
aeg^gence  in  the  person  doing  it,  though  it  would  not  be  so  in  the  case  of  something 
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oyer  which  the  penon  had  no  control  irhen  he  ib  acddentall  j  or  occasionally  called 
upon  to  exercise  reasonable  care  with  respect  to  it ;  and  that  is  especially  appli- 
cable to  the  present  cases  where  the  dog  wnich  did  the  injury  was  not  the  dog  of 
the  defendants,  the  company,  and  was  not  a  dog  which  they  had  a  right  to  ex- 
ercise any  control  over  beyond  turning  it  off  their  station.  Unless  there  was  n^- 
ligence  in  not  turninff  it  off,  there  was  none  all.  Here  the  evidence  does  not  ahow 
tbit  the  defendants  nad  any  opportunity  of  removing  the  dog,  or  that  they 
neglected  through  their  servants  to  do  so.  I  am  therefore  obliged  to  come  to  the 
ccmclusion  that  the  rule  ought  to  be  absolute  to  enter  a  nonsuit.  Smith  v.  the 
Great  Eastern  Railway  Company^  86  L.  J.,  C.  P.  22. 

Watercourse. — Riparian  rigJits.-^ An  old  mill  had  been  worked  since  1804  by 
water  tiUcen  from  a  natural  str^un  by  a  weir  and  goit  (mill-lead)  constructed  by 
the  original  proprietor  of  the  mill.  The  goit  was  made  through  the  land  of  B.,  a 
riparian  proprietor,  under  an  agreement  (not  under  seal)  by  which  he  waa  to  re- 
ceive an  annual  payment  of  5s.  for  allowing  the  water  to  pass  to  the  mill.  Hie 
present  occupier  of  the  mill  brought  this  action  against  the  defendant,  a  riparian 
proprietor  above  B.^s  land,  for  drawing  off  the  water  of  the  stream  at  a  point  above 
the  weir. — Held^  that  the  action  was  maintainable.  Per  B,  Martin. — Tke  right 
to  have  a  flow  of  water  through  another  man^s  land  to  work  one's  mill  is  the  sub- 
ject of  property  and  of  grant,  and  not  merely  of  licence.  And  even  assuming 
that,  as  the  agreement  was  not  under  seal,  sixty  years'  poesesBion  did  not  confer  a 
good  title  as  against  B.,  yet  the  actual  poesesnon  and  enjoyment  of  the  goit  gave 
the  plaintiff  a  valid  ri^ht  of  action  against  the  defendant,  a  wrongdoer.  Per  B, 
BramweU. — ^The  plaintiff  was  the  grantee  of  a  right  or  mode  of  enjoyment  which 
it  was  competent  to  B.  to  grant  to  him;  and  as  such  grantee  he  could  maintain 
actions  against  those  who  disturbed  him.  Per  B.  ChannelL — The  pl^unHif  ^ng  |^ 
riparian  proprietor  with  respect  to  the  goit,  and  had  all  corresponding  rights  to  the 
water  of  the  natural  stream,  though  flowing  in  an  artificial  channel.  (Note  for 
reference.  Miner  v.  Gilnumr,  1  0.  B.,  N.  S.  590;  HiUy.  Tapper^  2  H.  &  O.  121 ; 
Stockport  Waterworlat  Company  v.  Potter^  S  H.  &  G.  dQO.y^NuttaU  v.  Bracewell 
87  L.  J.,  Ex.  1. 

Negligence.— FeZ2otr-«ervanf.— A  railway  station,  which  was  used  both  bj  the 
G.  W.  Company  and  the  L.  and  N.  W.  Company,  was  under  the  cham  of  a  ser- 
vant of  the  L.  and  N.  W.  Company.  A  train  belonging  to  the  G.  W.  Gompanr 
having  been  improperlv  and  ne^gently  shunted  into  a  siding,  injured  the  plaintis, 
a  servant  of  the  L.  and  N.  W.  Company,  who  was  there  engaged  in  cleaning  car- 
nsLgeA.'-^Held,  that  the  injury  was  caused  by  the  neglicence  of  the  driver  in  the 
discharge  of  his  ordinary  duty  to  the  G.  W.  Company  alone,  and  not  in  the  oomrse 
of  any  common  emplovment  with  the  plaintiff;  and  that  therefore  the  plaintiff  could 
maintain  an  action  for  damages  against  the  G.  W.  Company.  Warhurton  t.  the 
Great  Western  Railway  Company,  36  L.  J.,  Ex.  9. 

Stamp  Duty.. — Conveyance. — Bv  an  indenture  reciting  that  a  dissolution  of 
partnership  between  two  partners  had  taken  place,  and  the  share  of  the  retirintf 
partner  in  the  assets  of  the  firm  had  been  found  to  be  a  certain  specified  sum,  ana 
an  arrangement  had  been  made,  by  which  a  portion  of  that  sum  was  to  be  paid  at 
once  by  me  continuing  partner,  and  the  remainder  secured  by  a  mortgage  of  the 
partnmhip  assets,  the  retiring  partner  conveyed  to  the  continuing  partner  all  his 
estate  and  interest  in  the  partnership  assets. — Heldy  that  this  indenture  waa  a  con- 
veyance upon  a  sale  within  the  meaning  of  13  &  14  Vict.,  c.  97.  Schedule,  tit. 
"  Conveyance,**  and  was  chargeable  with  an  ad  valorem  stamp  duty  upon  the  sum 
payable  to  the  retiring  partner.  Christie  v.  the  Commissioners  of  inland  Revenue^ 
36  L.  J.,  Ex.  11. 

Poor-Rate.— 6^me  Zetue.-— Where  the  owner  of  land  occupied  it  himself,  and 
leased  to  another  the  right  of  nporting  and  taking  game  thereon. — Held,  that,  in 
assessing  the  land  to  the  relief  of  the  poor,  the  vanie  of  the  risht  of  sporting  and 
taking  game  ought  not  to  be  deducted  in  estimating  the  rateable  value  of  the  land. 
Eeg.  V.  Inhab,  of  ThurUtone,  1  E.  &  E.  502,  28  L.  J.,  M.C.  106,  doubted.  R.  t. 
the  Guardians  of  the  Battle  Union,  Q.  B.,  86  L.  J.,  M.  C.  1. 
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THE  FRENCH  BAR 

{Continued  from  the  AugviM  Nurriber  of  the  Journal) 

In  the  present  and  following  articles  we  shall  continue  the 
hLstoiy  of  the  French  Bar  from  the  close  of  the  seventeenth  cen- 
tury until  the  French  Revolution,  which  swept  away  the  old 
re(fime,  including  the  ancient  Parliament  and  the  Order  of  Ad- 
vocates, which  had  been  so  long  and  so  intimately  associated  with 
it.  A  great  name,  not  absolutely  belonging  to  the  French  Bar, 
but  closely  connected  with  it,  meets  us  towards  the  end  of  the 
seventeenth  century.  That  name  is  D'Aguesseau,  than  whom  no 
one  has  ever  understood  and  appreciated  better  the  utility  and 
importance  of  the  profession  of  an  advocate,  or  discoursed  more 
eloquently  upon  its  duties,  privileges,  and  requirements.  This 
eminent  man  was  bom  at  Limoges  in  1668,  and  was  appointed 
King's  Advocate  at  the  Chatelet  of  Paris  at  the  early  age  of 
twenty-one.  Soon  afterwards  he  became  Advocate-General  to  the 
Parliament,  and  was  made  Procureur-G&^ral  when  only  thirty- 
two — ^a  success  almost  as  rapid  as  that  of  the  celebrated  Grotius, 
who  pleaded  at  the  Bar  when  only  seventeen,  and  was  made 
Attorney-General  of  the  Netherlands  at  twenty-four.  D'Agues- 
seau's  first  discourse,  delivered  as  Advocate-General  at  the  age  of 
twenty-five,  has  for  its  subject  the  independence  of  the  advocate, 
and  is  throughout  a  magnificent  and  elaborate  eulogium  upon  the 
Bar.  In  it  occur  these  words  since  so  often  quoted  :  *'  It  is  an 
order  as  ancient  as  the  magistracy,  as  noble  as  virtue,  as  necessary 
as  justice ;  it  is  distinguished  by  a  character  which  is  peculiar  to 
itaelfy  and  it  alone  always  maintains  the  happy  and  peaceful  poa- 
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session  of  independence."  Of  the  advocate  he  says :  •'  Free,  with- 
out being  useless  to  his  country,  he  devotes  himself  to  the  public 
without  being  a  slave  to  it,  and  condemning  the  indifference  of  a 
philosopher  who  seeks  independence  in  indolence,  he  laments  the 
misfortune  of  those  who  only  enter  upon  public  duties  at  the  ex- 
pense of  their  liberty/'  D'Aguesseau  pronounced  another  famous 
oration  in  1699  on  **  the  causes  of  the  decay  of  eloquence,"  which 
is  deserving  of  attentive  perusal;  and,  in  1716,  composed  in- 
structions for  the  use  of  his  son,  which  treat  specially  of  the 
science  of  law,  and  in  which  he  particularly  recommends  the 
study  of  the  pleadings  of  the  most  eminent  counsel,  and  attend- 
ance at  the  conferences  of  the  Order  of  Advocates,  as  the  best 
means  of  forming  a  young  orator  and  a  young  magistrate, 
D'Aguesseau  was  a  rare  example  of  the  happy  union  of  gi*eat 
virtues  and  great  talents.  He  was  an  admirable  writer,  a 
successful  orator,  an  independent  and  upright  magistrate.  "  We 
admire  in  his  discourses,"  says  an  accomplished  French  writer, 
"an  eloquence  justly  proportioned  to  the  subject  of  which  it 
treats  ;  sublime  in  the  most  elevated ;  communicative  and  inter- 
esting in  the  simplest ;  a  select  erudition,  a  profound  logic  re- 
lieved and  adorned  with  all  the  graces  of  rhetoria" 

We  now  come  to  two  of  the  gi'eatest  names  of  which  the 
French  Bar  can  boast — those  of  Normand  and  Cochin.  Both 
were  contemporaries  of  D'Aguesseau  born  in  the  same  year — 
1687 — and  inscribed  on  the  roll  of  the  Bar,  Cochin  in  1706, 
and  Normand  in  1707.  Normand  rapidly  achieved  a  high  posi- 
tion, and  was  sumamed  the  "  Eagle  of  the  Bar."  In  person  and 
countenance  he  was  eminently  handsome,  his  gestures  wei^ 
graceful,  and  his  voice  sweet  and  sonorous.  AH  Paris  flocked  to 
hear  his  pleadings,  and  the  highest  personages  sought  the  honour 
of  his  acquaintance.  He  lived  like  a  nobleman  ;  and  his  house, 
furniture,  and  equipages  were  of  the  most  luxurious  description. 
During  the  vacations  he  was  in  the  habit  of  entertaining  at  his 
country  house  men  of  rank,  philosophers,  the  most  dLstinguished 
members  of  his  own  profession,  and  the  most  famous  artists. 

In  short,  he  led  a  life  hitherto  unknown  in  an  advocate,  and 
far  removed  from  the  simplicity  and  frugality  of  the  ancient  Bar. 
Professionally,  however,  he  was  not  only  one  of  the  ablest  but  one 
of  the  most  honourable  and  conscientious  of  men.  Nothing  would 
persuade  him  to  take  up  a  cause  which  he  believed  to  be  unjust, 
and  his  scrupulous  accuracy  with  regard  to  what  he  asserted  was 
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80  well  known  that  the  judges  used  to  say  of  him,  "  Believe  a  fact 
at  once  when  Nonnand  attests  it''  Normand  was  a  good  writer 
and  distinguished  for  his  literary  attainments ;  and  Bussy-Rabu- 
tin,  Bishop  of  Lu9on,  presented  him  to  the  French  Academy,  who 
QDanimously  received  him  as  a  candidate  for  admission  into  their 
body.  It  was»  however,  the  custom,  then  as  now,  that  the  candi- 
date should  call  upon  the  members  of  the  Academy  to  solicit  their 
votes ;  and  Normand,  considering  this  practice  to  be  unworthy  of 
the  dignity  of  the  French  Bar,  gave  up  the  honour  which  it  was 
proposed  to  confer  upon  him.  He  died  in  1745,  at  the  age  of 
fifty-eight 

Still  .more  celebrated  than  Normand  was  Cochin,  inscribed  on 
the  roll  of  advocates  at  the  early  age  of  nineteen.     His  private 
life — ^unlike  that  of  his  great  rival — ^was  quiet  and  retired,  and 
his  religious  opiniouA  tended  towards  Jansenism.      He  was  a 
splendid  pleader,  and  very  soon^  after  his  first  appearances  at  the 
Bar,  acquired  a  high  reputation  and  an  extensive  practice.     In 
one  of  his  earliest  causes  before  Parliament,  the  opposite  counsel 
— Julien  de  Pruay,  one  of  the   most  powerful  debaters  at  the 
Bar — had   spoken  first,  but   after  hearing  Cochin's   speech   he 
tamed  to  Aubray,  who  was  charged  with  the  reply,  and  said,  "  It 
is  for  you  to  see  how  you  will  fight  but  your  case  a  we^k  hence ; 
for  me  I  confess  I  could  do  nothing  but  sob.     Here  is  a  man  who 
comes  up  to  the  idea  I  had  of  eloquence.     I  believe  him  raised 
np  to  teach   us  how  far  its  perfection  can  be  carried."     Of  the 
same  speech  Normand  remarked  to  Cochin  that  he  had  never  heard 
anjthing  so  eloquent.     To  which  Cochin  happily  and  gracefully 
replied,  "  It  is  evident,  sir,  that  you  do  not  belong  to  the  number 
of  those  who  hear  themselves."     Cochin  died  in  1747,  at  the  age 
of  sixty,  and  in  1749  his  principal  works  were  published  in  six 
volumes  8vo.      Nothing  can  prove  more  strongly  the  respect  in 
vhich  he  was  held  by  his  contemporaries  than  the  terms  in  which 
the  approbation  of  the  censorship  was  given.    "  The  works  of  this 
great  man  are  a  debt  due  to  posterity  for  the  honour  and  instruc- 
tion of  the  Bar,  of  which  he  was  the  chief  and  the  model." 

In  the  winter  of  1717  took  place  one  of  those  interferences  by 
the  Court  with  the  dignity  of  the  Order,  which  the  French  Bar 
vere  ever  so  prompt  to  maintain.  It  arose  in  the  following  way: 
An  advocate  named  Sicault,  who  should  have  pled  at  the  audience 
of  the  criminal  court,  was  detained  before  the  Parliament,  and 
kept  the  judges  waiting  for  some  minutes ;  and  when  he  at  last 
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appeared,  the  President  informed  him  that  the  Court  had  taken  into 
consideration  the  propriety  of  interdicting  him  from  the  exercise  of 
his  functions,  and  it  was  through  special  favour  that  they  had  not 
done  so.  Upon  this  the  advocates  present  immediately  withdrew 
from  the  Court,  and  Arrault,  then  batonnier,  along  with  two  seniors 
called  upon  the  President  and  stated  to  him  the  dissatisfaction  of 
the  Bar  with  this  unjust  reprimand,  and  their  determination  to 
practise  no  more  before  his  Court  unless  he  would  make  a  public 
apology  to  the  Order.  The  President  saw  that  he  had  gone  too 
far  and  promised  that,  at  the  next  audience,  he  would  make  an 
ample  explanation.  Accordingly,  at  the  time  appointed,  Sicault 
presented  himself  before  the  Court  and  explained  what  had  taken 
place  on  the  former  occasion,  after  which  the  President  said  to 
him:  ''The  Court  will  always  put  the  best  construction  on  what 
you  have  stated.  It  is  convinced  of  your  zeal  and  of  your  atten- 
tion to  fulfil  the  duties  of  your  office  ;  it  is  convinced  that  your 
conduct  is  regular ;  it  will  never  fail  to  show,  on  all  occasions, 
the  consideration  and  esteem  which  it  entertains  towards  your 
Order  in  general,  and  to  yourself  in  particular.'' 

The  Bar  was  shortly  afterwards  engaged  in  a  more  serious  and 
important  dispute,  in  which  it  sided  with  the  Parliament  in  its 
resistance  to  the  edicts  whereby  the  Regent  Orleans  had  be- 
stowed extraordinary  and  dangerous  privileges  upon  the  Scottish 
financier.  Law.  In  1720,  the  Begent,  in  order  to  restore  in 
some  sort  the  finances  ruined  by  the  system  of  Law,  and  the 
abuse  of  that  system  by  parties  in  power,  proposed  an  edict, 
granting  to  a  company  the  monopoly  of  the  trade  with  India. 
This  edict  Parliament  refused  to  register ;  whereupon  the  Regent 
banished  the  Parliament  to  Pontoise,  and  the  Palace  was  taken 
possession  of  by  musqueteers,  while  the  councillors  received  their 
letters  of  exile.  The  order  of  advocates,  as  usual,  adhered  to 
the  Parliament,  and  refused  to  exercise  their  functions  at  Pon- 
toise.  In  vain  the  Procureur-G^n^ral  wrote  a  letter  addressed  to 
Babel,  the  batonnier,  commanding  them  to  plead  at  Pontoise. 
They  answered  unanimously,  **  that  neither  Babel  nor  the  Advo- 
cates were  bound  to  obey  the  orders  of  the  Procureur-Gdn^ral ; 
that  their  function  was  free,  and  also  habitual  in  the  place 
where  the  Parliament  was  settled  and  free."  At  length  the  Par- 
liament was  recalled  to  Paris  in  December  1720,  and  resumed  its 
duties  as  if  no  interruption  had  taken  place.  The  First  President 
warmly  expressed  his  gratitude  and  that  of  Parliament  to  the 
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Bar,  stating  "  that  it  would  have  been  difficult  not  to  appreciate 
their  conduct,  that  it  bad  received  the  applause  which  it  de- 
served, and  that  it  bad  even  surpassed  what  might  have  been 
expected  from  them."  In  1727,  an  advocate  named  Michelarm 
was  erased  from  the  roll  of  the  order  for  having  lent  his  name  to 
aprocureur,  contrary  to  the  ordinance  of  1693,  which  regulated 
tbe  writings  reserved  to  members  of  the  Bar,  and  forbade  advo- 
cates to  sign  papers  which  they  had  not  drawn  up.  This  radi- 
ation was  confirmed  by  Parliament 

The  Bar  took  an  active  and  prominent  part  in  the  discussions 
and  troubles  that  arose  from  the  famous  bull  Unigenitua,  which 
attacked  the  liberties  of  the  Galilean  Clmrch  and  condemned 
Jansenism,  and  which  was  a  fertile  source  of  strife  and  dissen- 
sion in  France,  from  the  conclusion  of  the  reign  of  Louis  XIV. 
to  the  last  years  of  that  of  Louis  XY.     Nevertheless  it  was 
accepted  by  an  assembly  of  French  prelates ;  royal  letters  patent 
ordered  its  execution;  it  was  registered  in  June  1714*  by  the 
Parliament ;  and  very  severe  measures  were  had  recourse  to  in 
order  to  compel  dissidents  to  submit  to  it.     During  the  early 
part  of  the  "Regency  the  Regent,  shewed  himself  unfavourable  to 
the  bull     But  afterwards — either  out  of  dislike  to  Jansenism,  or 
urged  on  by  his  minister,  Dubois,  who  was  ambitious  of  obtain- 
ing a  cardinal's  hat — he  made  overtures  to  Rome,  and  took  the 
bull  under  his  protection  ;  and,  in   1720,   it  was  accepted  of 
new,  and  registered  by  Parliament     But  after  the  death  of  the 
profligate  Regent  and  his  infamous  minister,  a  consultation  took  ^ 
place,  arising  out  of  a  provincial  Synod  held  at  Embrun,  for  the 
acceptation  of  the  bull,  in  which  the  elite  of  the  bar — such  as 
Nonnand,  Cochin,  Aubray,  and  Julien  de  Pruay — gave  a  strong 
opinion  against  it,  dated  January  1728.     This  opinion  was  drawn 
up  by  Aubray,  and  signed  by  fifty  other  advocates,  and  condemned 
tbe  bull  as  containing  propositions  contrary  to  the  liberties  of  the 
Gallican  Church.     In  this  matter  the  Bar  seem,  to  some  extent, 
to  have  departed  from  their  ordinary  functions,  and  to  have  as- 
samed  the  right  of  protecting  the  interests  of  the  State  against 
the  ultramontane  doctrinea     The  result  was  that  they  were  in- 
terdicted by  the  Royal  Council,  but  the  interdict  was  only  main- 
tained for  a  short  period  and  then  revoked  by  a  second  decree  of 
tbe  Council,  so  that  the  Bar  issued  triumphant  from  the  struggle. 
In  the  following  year,  however,  the  Archbishop  of  Paris  issued  a 
charge  condemning  in  the  strongest  terms  the  proceedings  of  the 
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advocates  wibh  regard  to  the  bull  They,  on  their  part,  appealed 
to  the  Parliament  which  supported  them,  and  forbade  the  publi- 
cation of  the  Archbishop's  charge ;  while  the  Archbishop,  on  his 
part,  appealed  to  the  Royal  Council,  and  the  result  was  a  decree 
of  10th  March  1731,  by  which  the  king  ordered  silence  on  the 
question,  and  forbade  all  further  meeting  and  deliberation.  But 
the  calm  which  followed  was  of  short  duration.  The  Arch- 
bishop would  not  submit  to  the  decree,  and  at  his  instance  the 
Council  of  State  issued  a  new  decree  in  July  1731  by  which, 
among  other  things,  the  King  permitted  the  Archbishop  to  pub- 
lish and  distribute  the  obnoxious  charge,  so  that  the  advocates 
found  themselves  p*gain  placed  under  the  archiepiscopal  condemna- 
tion declaring  their  consultation  with  regard  to  the  bull  heretical 
Under  these  circumstances  they  met  together,  and,  after  two  day's 
deliberation,  decided  that  the  Bar  should  cease  its  functions. 
On  the  30th  August,  ten  of  the  most  active  among  them  were 
exiled,  and  were  followed  in  their  banishment  by  the  applause 
and  good  wishes  of  their  brethren.  The  absence  of  the  advocates 
from  the  courts  was  deeply  felt,  and  the  minister  soon  became 
anxious  to  terminate  such  an  abnormal  state  of  things.  Overtures 
were  made  to  Normand,  whose  high  position  at  the  Bar  placed 
him  on  a  footing  with  the  most  exalted  personages.  A  decree  of 
the  Council  pronounced  the  advocates  "  good  and  faitliful  sub- 
jects,*'  the  exiles  were  recalled,  and  business  resumed  its  ordinary 
course.  But  during  the  following  year,  fresh  troubles  arose  out 
of  a  new  encroachment  by  the  Archbishop  on  the  privileges  of 
Parliament  and  of  the  Bar.  The  king  had  again  recourse  to  exile, 
and  banished  the  councillors  of  the  Court  of  Petitions  and 
Court  of  Inquiry.  But  the  advocates,  by  abstaining  from  the 
exercise  of  their  functions,  again  compelled  the  Court  to  yield,  and 
the  triumph  of  the  Order  was  ensured  by  the  decree  of  2nd  De- 
cember 1732,  revoking  that  of  Gth  September,  and  recalling  the 
exiles.  Twenty  years  afterwards  a  similar  dispute,  with  similar 
results,  took  place  between  the  Archbishop  of  Paris — backed  by 
the  royal  authority — and  the  Court  of  Parliament  and  the  Bar. 
It  also  arose  out  of  the  bull  Unigeniius,  The  Archbishop — 
Christophe  de  Beaumont — ordered  that  the  succours  of  the 
Church  should  be  refused  to  those  who  would  not  accept  the  bull; 
whilst  Parliament,  on  the  other  hand,  forbade  the  refusal  of  the 
sacraments  for  such  a  cause,  and  even  went  the  length  of  oi-dering 
the  arrest  of  a  curate  who  had  refused  them.     The  Parliament 
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was  transferred  to  Pontoise  ;  but  the  advocates  declined  to  plead, 
and  there  was  a  complete  cessation  of  business.  Again  the  king 
was  compelled  to  cede  to  this  passive  and  powerful  resistance ;. 
and,  on  the  2nd  September  1754,  recalled  the  Parliament  to  Paris, 
where  business  was  resumed  amidst  general  demonstrations  of 
popular  satisfaction. 

We  shall  now  shortly  notice  some  of  the  more  famous  advocates 
and  jurisconsults  of  the  latter  part  of  the  eighteenth  century,  be- 
ginning with  Gerbier,  whose  eloquence  and  success  equalled  those 
of  Normand  and  Cochin,  the  eminent  pleaders  whom  we  have 
already  mentioned  He  had  great  natural  genius  for  oratory, 
which  he  had  cultivated  with  the  utmost  assiduity,  and  the  effect 
of  his  speaking  was  increased  by  his  fine  person,  his  noble  gestures, 
and  the  touching  quality  of  his  voice.  He  was  twenty-eight 
years  of  age  before  he  began  to  plead,  but  his  rare  merit  speedily 
placed  him  at  the  head  of  the  Bar.  Several  specimens  of  his 
oiatory,  in  some  of  the  most  important  cases  of  the  period,  have 
been  preserved,  and  are  sufficient  to  give  a  very  high  idea  of  his 
excellence  as  an  advocate.  The  latter  part  of  his  career  was 
clouded  by  many  chagriua  He  allowed  himself  to  be  persuaded 
to  plead  before  the  Parliament  Maupeou,  which  was  created  after 
the  suppression  of  the  old  Parliament,  by  royal  authority  in  1 770 ; 
and  when  the  ancient  body  was  recalled  in  1774,  the  majority  of 
the  advocates,  who  had  remained  faithful  to  it,  and  refused  to  plead 
before  its  substitute,  were  so  indignant  at  Gerbier  as  even  to  talk 
of  his  radiation  from  the  roll.  Afterwards  he  became  involved 
in  a  bitter  and  prolonged  quarrel  with  Linguet,  an  able  but  violent 
and  unprincipled  pleader  who  was  expelled  from  the  Bar  in  1775. 
He  died  batounier  of  the  Order  in  1788.  Like  Normand,  he  waa 
sumptuous  aud  extrava^nt  in  his  personal  habits  ;  but  he  made 
immense  sums  by  his  profession.  He  is  said  to  have  received  a 
fee  of  L4000  from  the  Company  of  the  Indies,  and  L20,000 
from  a  Sieur  Cadet  whose  cause  he  had  pled  successfully. 

Among  the  advocates  of  this  period  we  may  also  mention  Elie 
de  Beaumont,  admitted  to  the  Parisian  Bar  in  1752,  whose 
memoir  on  behalf  of  the  widow  of  Calas — condemned  and  executed 
in  conformity  with  the  monstrous  judgment  of  the  Parliament  of 
Toulouse — ^was  read  throughout  Europe.  He  also  distinguished 
himself  by  another  memoir  on  behalf  of  Sirven,  a  Protestant  of 
Saint-Alby,  accused  of  having  assassinated  his  daughter  who 
wished  to  become  a  Roman  Catholic.     He  and  his  family  saved 
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themselves  from  a  fate  similar  to  that  of  the  innocent  and  unliappy 
Calas,  by  a  timely  flight  into  Switzerland.  But  both  he  and  his 
wife  were  found  guilty  and  condemned  to  death.  The  memoir 
of  de  Beaumont  places  their  innocence  in  the  clearest  light,  and 
was  successful  in  annulling  the  unjust  sentence  against  them. 
Voltaire  wrote  him  with  reference  to  this  memorial,  "  This  is  the 
second  time,  sir,  that  you  have  avenged  nature  and  the  law;"  and 
afterwards  he  says,  "  What  monsters  you  have  had  to  combat ! 
two  parricides  in  two  months  inspired  by  fanaticism !" 

By  far  the  most  distinguished  French  jurist  of  the  eighteenth 
century  was  the  famous  Pothier,  born  at  Orleans  in  1699.  He 
completed  his  legal  studies  in  the  university  of  that  city,  and  was 
appointed  councillor  in  the  Presidial  Court  of  Judicature  at  the 
age  of  twenty-one.  In  1736,  he  commenced  his  great  work  upon 
the  Pandects,  which  occupied  him  during  twelve  laborious  years. 
In  this  immense  task  he  had  the  assistance  of  his  intimate  friends, 
Prevot  de  la  Jan&,  his  colleague  in  the  Presidial  Court  at 
Orleans  and  Professor  of  French  Law,  and  of  de  Guienne,  an  ad- 
vocate in  the  Pailiament  of  Paris.  On  the  death  of  the  former 
in  1749,  Pothier  was  appointed  Professor  of  French  Law  in  the 
University  of  Orleans,  where  his  able  and  enthusiastic  teaching 
speedily  gave  a  remarkable  impulse  and  development  to  the  school 
of  law,  which,  during  the  twenty-five  years  he  presided  over  it, 
educated  many  of  the  first  magistrates  and  advocates  in  France. 
Pothier  lived  a  retired,  quiet,  and  studious  life.  Besides  his 
great  work  on  the  Pandects,  he  produced  a  number  of  other  works 
of  kindred  excellence  in  various  departments  of  the  civil  law. 
The  principles,  and  even  the  expi*essions  contained  in  some  of 
these,  have  been  tittnsfen*ed  into  the  Code  Napoleon.  Pothier 
died  at  Orleans  at  the  age  of  seventy-three. 
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Mr  George  Brodie,  whose  death  we  recorded  last  month,  was  a 
man  whose  services  to  legal  and  historical  literature  should  not  be 
passed  over  in  silence.  He  was  youngest  son  of  William  Brodie, 
Esq.,  of  Chesterhill,  in  Roxburghshire,  descended,  we  believe,  from 
the  Brodies  of  Brodie,  and  best  known  as  an  extensive  farmer  in 
East  Lothian^  to  whom  jointly  with  his  friend  Mr  Dawson  belongs 
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the  merit  of  the  introduction  of  turnip  drill  husbandry.  His 
mother  was  a  daughter  of  Adam  Bogue,  Esq.,  of  Woodhall,  co. 
Berwick.  Mr  Brodie  was  born  about  1786,  educated  at  the  High 
School  and  University  of  Edinburgh,  and  called  to -the  bar  in 
1811.  He  was  from  his  boyhood  a  hard  student,  and  early  ac- 
quired a  high  position  in  general  scholarship  ;  but  the  theory  and 
foundations  of  onr  law,  and  historical  learning,  particularly  con- 
Btitutional  history,  were  the  subjects  to  which  he  especially  de- 
Toted  himself.  The  work  on  which  his  reputation  principally 
rests  was  first  published  in  1822  in  four  volumes,  and  is  entitled, 
"A  History  of  the  British  Empire,  from  the  Accession  of  Charles 
I  to  the  Restoration,  with  an  introduction,  tracing  the  progiess 
of  society  and  of  the  Constitution,  from  the  feudai  times  to  the 
opening  of  the  history,  Und  including  a  particular  examination  of 
Mr  Humen  statements  relative  to  the  character  of  the  English 
Government."  This  work  ranks  among  the  most  valuable  ex- 
isting contributions  to  the  history  of  Great  Britain,  and  may  be 
said  to  have  begun  a  new  era  in  English  historical  literature.  It 
is  characterised  by  a  diligence,  accuracy,  and  perseverance  which 
can  hardly  be  overrated, — and  the  author  shows  a  remarkable 
talent  for  deducing  facts  from  scattered  and  apparently  uncon- 
nected articles  of  circumstantial  evidence.  David  Hume*s 
pleasantly  written  narratives  are  unmercifully  dealt  with,  and, 
traced  to  their  original  sources,  are  shewn  in  too  many  instances 
to  be  little  better  than  romance.  Though  less  known  to  super- 
firial  readers  than  the  more  popular  works  which  have  succeeded 
it,  and  are  to  a  large  extent  founded  on  it,  Mr  Brodie's  history  is 
still  esteemed  by  scholars,  both  in  this  country  and  on  the  conti- 
cent,  as  the  most  learned  and  most  satisfactory  hi&tor}'  of  the 
period  to  which  it  relates. 

Soon  after  the  publication  of  his  history,  Mr  Brodie  was  en- 
gaged in  another  literary  labour.  His  "  Commentaries  and  Supple- 
ment to  Lord  Stair's  Institutions  of  the  Law  of  Scotland,"  appeared 
in  1826,  a  contribution  to  the  legal  literature  of  Scotland  which 
has  been  highly  prized  by  all  our  roost  eminent  lawyers.  Not 
only  do  the  Commentaries  evince  in  every  line  abstruse  legal 
learning,  but  it  has  been  remarked  by  high  authority  that  they 
are  not  like  the  work  of  a  mere  theorist,  but  of  a  lawyer  in  ex- 
tensive practice  His  care  and  industry  in  composing  for  the 
press  were  such  that  he  revised  the  manuscript  of  his  Supplement 
fourteen  times  before  he  was  satisfied  with  it 
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The  struggle  preceding  the  Beform  Bill  called  Mr  Brodie  into 
active  political  life.  He  had  not  previously  identified  himself 
with  the  Whigs  of  the  day :  we  understand  that  he  was  never 
seen  at  any  of  the  annual  gatherings  known  as  the  Fox  dinners, 
presence  at  which  came  to  be  considered  the  crucial  text  of  be- 
longing to  the  party.  But  in  1830  he  suddenly  took  up  the 
position  of  what  in  later  times  would  have  been  called  an  "  ad* 
vanced  liberal  \'  and  on  the  formation  of  the  Edinburgh  Political 
Union  he  was  made  its  chairman^  and  presided  at  a  rather  famous 
meeting  of  that  body  in  the  King's  Park.  His  disapproval  of 
some  violent  resolutions  proposed  in  committee  led  before  long  to 
his  withdrawal  from  all  connection  with  the  Union,  though  re* 
quested  by  it  to  stand  for  Edinburgh ;  and  in  later  life  be  was 
never  prominent  in  the  arena  of  politica  Though  his  political 
creed  verged  on  Republicanism,  it  would  be  a  mistake-^ne  which 
no  reader  of  his  History  could  fall  into — to  suppose  him  a  De- 
mocmt ;  nothing  would  have  been  more  contrary  to  his  views 
than  the  swamping  of  intelligence  by  mere  numbers. 

Mr  Brodie  was  habitually  unsparing  in  his  condemnation  of 
the  neglect  into  which  the  study  of  civil  law  was  falling,  and  in 
bis  censure  of  superficial  lawyers  whose  acquaintance  with  their 
profession  was  confined  to  its  practical  side.  While  probably  the 
most  learned  Scotch  lawyer  of  his  time,  he  never  enjoyed  a  large 
practice  at  the  bar.  His  private  means  were  such  as  not  to  make 
the  emoluments  of  his  profession  much  of  an  object,  and  his 
talents  were  not  of  the  kind  that  shine  most  in  forensic  displaya 
He  was  wanting  in  the  tact  and  finesse  which  in  the  ordinary  run  of 
professional  practice  often  supply  the  absence  of  higher  qualities, 
a  deficiency  which  the  bulk  of  law  agents  did  not  consider  atoned 
for  by  his  superior  learning,  and  the  thoroughness  which  charac- 
terised all  he  did.  The  few  cases  in  which  he  was  engaged  were 
almost  always  such  as  involved  the  discussion  of  some  abstruse 
question  going  to  the  foundations  of  our  law  ;  such,  for  instance, 
as  the  cause  ciUhre  of  Kerr  v.  Martin,  6  Mar.  1 840,  where 
the  whole  Court  by  a  majority  of  one  decided  that  the  rule  of  legi- 
timation per  subsequens  matrimonium  held  good  notwithstanding 
the  intervening  marriage  of  one  of  the  parents.  The  amount  of 
learning  and  precedent  brought  by  him  to  bear  on  the  case  is 
probably  without  precedent  in  the  annals  of  the  Courts  of  Scot- 
land. A  characteristic  story  is  told  of  his  conduct  of  that  case. 
In  the  debate  before  the  Lord  Ordinary  (Cockburn)  while  the 


THE  LATE  GEORQE  BRODIE,  ESQ.,  ADVOCATA        131 

opposite  counsel — Duncan  M'Neill — ^had  prepared  himself  by  a 
few  notes  of  reference  to  such  authorities  as  Erskine  and  Stair, 
Mr  Brodie  walked  up  to  the  bar  followed  by  two  clerks,  each 
carrying  about  a  dozen  formidable-looking  mediseval  tomes.  Lord 
Cockbum,  whose  forte  was  not  the  civil  law,  affected  to  listen 
attentively  and  take  ample  notes,  when,  at  last,  on  Mr  Brodie 
citing  some  Qerman  civilian  with  a  jawbreaking  name,  his  lord- 
ship interrupting  him  asked,  "  Which  volume,  Mr  Brodie  V  and 
the  reply  was,  "  I  thought,  my  Lord,  all  the  world  knew  that 
that  illustrious  author  never  wrote  but  one  volume."  No  more 
judicial  interruptions  were  attempted  that  day. 

The  only  public  appointment  which  Mr  Brodie  held  was  that 
of  Historiographer  Boyal  for  Scotland,  an  honourable  sinecure 
worth  about  £200,  conferred  on  him  by  Lord  Melbourne's  Gov- 
ernment in  1836,  on  the  death  of  Dr  John  Gillies,  the  historian 
of  Greece. 

Occasionally  in  later  life  Mr  Brodie  took  part  in  the  discu.ssion 
of  some  of  the  questions  of  Law  Reform  which  engaged  the  at« 
tention  of  the  Faculty  of  Advocates,  more  frequently  however  as  a 
Conservative  resisting  rash  changes  than  as  an  active  innovator. 
We  have  a  vivid  recollection  of  his  making  a  strong  protest  at  a 
Faculty  meeting  against  any  modification  of  the  Appellate  Juris- 
diction of  the  House  of  Lords,  and  defending  his  position,  as 
usual,  with  a  great  deal  of  earnestness  and  historical  learning. 
He  embodied  the  views  then  expressed  in  a  pamphlet  published 
in  1856,  which  commented  with  much  acuteness  on  the  evidence 
given  on  the  subject  before  the  Committee  of  the  House  of 
Lords. 

Mr  Brodie  was  a  man  of  marked  idiosyncrasies,  physical  as  well 
as  luentaL  To  the  last  he  preserved  an  astonishingly  fresh  youthful 
appearance  :  and  his  erect  gait,  dignified  carriage,  fine  classical  pro* 
file,  and  keen  eye,  made  him  one  of  the  most  marked  figures  in  the 
Outer  House,  where  he  was  further  conspicuous  as  one  of  the 
few  advocates  who  wore  the  gown  and  hat,  and  never  adopted 
the  bar  wig.  In  manner  he  had  all  the  coui-tliness  of  the  accom- 
plished gentleman  of  the  old  school,  an  exterior  which  corresponded 
to  a  geniality  and  warmth  of  heart  well  known  to  his  personal 
friends.  Looking  back  a  few  years,  we  can  hardly  think  of  him 
apart  from  his  twin  brother  Alexander,  a  man  also  of  high 
scholarly  attainments,  long  liis  constant  companion,  and  almost 
hia  alter  ego,  whose  death  was  a  severe  blow  to  Mr  Brodie.     In 
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1861  Mr  Brodie  removed  from  Edinburgh  to  London  ;  and  the 
last  years  of  his  life  were  spent  in  preparing  for  the  press  a  second 
edition  of  his  "  History,"  which  appeai-ed  in  1866.  He  died  after 
a  short  illness  on  the  22nd  of  January  last. 

Mr  Brodie  was  married  to  Miss  Bachel  Robertson,  youngest 
daughter  of  Major  D^vid  Robertson,  first  cousin  of  the  most  dis- 
tinguished of  his  predecessors  in  the  office  of  Historiographer,  Prin- 
cipal Robertson,  who  survives  him.  He  has  left  a  family,  includ* 
ing  an  only  son  in  the  diplomatic  service,  at  present  second 
Secretary  of  Embassy  at  Vienna. 
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The  present  practice  of  adjourning  protracted  criminal  trials,  and 
of  secluding  the  jury,  is  a  modem  feature  in  our  system.  Baron 
Hume,  who  was  not  much  inclined  to  abate  the  rigours  of  our  for- 
mer practice,  considered  the  adjournment  of  a  criminal  trial  as  an 
indulgence,  founded  *'  on  considerations  of  convenience  rather  than 
necessity,"  (vol.  ii.  p.  417.)  Under  our  former  practice  protracted 
trials  were  certainly  rare  ;  but,  in  strong  contrast  to  the  dictum 
of  the  learned  commentator,  at  least  two  cases  are  to  be  found  before 
the  date  of  his  work,  where  adjournment  did  take  place  in  circum- 
stances of  very  apparent  •  necessity.  These  cases,  which  are  else- 
where referred  to  by  Baron  Hume,  present  dismal  pictures  of  the 
protracted  suffering  to  which  jurymen  were  then  subjected.  The 
first  is  the  famous  case  of  the  Lord  Provost  of  Edinburgh,  tried  be- 
fore the  High  Court  in  IT-t?  for  neglect  of  duty  in  connection  with 
the  Rebellion  of  1745.  The  jurymen,  in  that  case,  sat  for  upwards 
ot  forty  hours  continuously,  a  feat  which  modern  jurymen  would  not 
be  willing  to  emulate.  The  case  being  then  not  nearly  finished,  and 
there  being  no  sign  of  an  adjournment,  the  exhausted  jurymen 
pleaded  with  great  submission  to  the  Court,  that  certain  of  their 
number  were  unable  to  "  hold  out  any  longer  without  some  relief ; 
that  they  could^not  imagine  it  to  be  the  intention  either  of  prose- 
cutor or  paneljto  kiU  or  destroy  them  ;  which  behoved  to  be  the  con- 
sequence should  they  insist  upon  finishing  the  trial  at  one  sederunt.*' 
(State  Trials,  vol.  18.)  The  English  practice  of  depriving  jurymen 
of  food,  drink  and  fire,  and  coercing  them  into  a  verdict,  has  been 
sufficiently  ridiculed  ;  but  this  preposterous  relic  of  barbarism — so 
fitly  characterised  by  the  hisU)rian  Hallam—  is  equalled,  if  not  sur- 
passed by  the  deliberate  starvation  and  torture  of  jurymen  under  our 
old  practice.  English  jurymen  obtained  their  liberty  as  soon  as  they 
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arrived  at  a  so-called  unanimous  verdict ;  but  the  Scotch  jurymen 
were  not  liberated  until  it  was  manifest  that  to  detain  them  longer 
woald  be  homicide.  Nay,  might  it  not  logically  be  argued,  from  the 
procedure  in  the  Lord  Provost's  case,  that  the  killing  of  the  jurymen 
was  quite  within  the  power  of  the  panel,  if  his  physical  strength  and 
endurance  proved  greater  than  theirs  ?  For  we  find  from  the  Record 
of  Court  that  the  adjournment  so  pathetically  petitioned  for,  was 
not  granted  until  the  consent  of  the  panel  had  been  obtained  thereta 
Even  after  this  consent  the  Lords  seem  to  have  doubted,  as  the  re- 
cord bears,  that  "they  fully  deliberated  and  argued  thereon''  before 
making  the  adjournment.  The  diet  was  continued  till  the  following 
day ;  and.  by  interlocutor  of  Court  each  juror  bound  himself,  his 
"  heirs  and  successors,'*  to  appear  at  the  adjourned  diet  under  a 
penalty  of  «i£*oOO.  At  the  conclusion  of  the  trial,  the  Court,  in  con- 
sideration of  the  arduous  duties  of  the  jurymen,  agreed  to  exempt 
them  from  serving  on  criminal  trials  for  five  years. 

In  the  subsequent  case  of  Colonel  M'Kenzie  and  others,  tried  for 
murder  in  180:3,  an  adjournment  took  place  at  two  o'clock  morning 
of  the  second  day  of  the  trial,  after  one  of  the  jurymen  had  become 
unwell  from  long  confinement.     The  adjournment  was  suggested  by 
the  Court,  and  was  only  made  with  consent  of  the  panel.     The  jury 
in  this  case  also  became  bound  under  a  penalty  of  «f  500  to  appear 
at  the  adjourned  diet.  •  This  mode  of  securing  the  attendance  of  jury- 
men is  now  unknown,  and  seems  to  have  been  discontinued  shoitly 
after  M'Keuzie  s  case,  when  the  present  practice  came  into  operation. 
Our  English    neighbours    have    still   their    preposterous  relic, 
but  we    have   happily  forsaken   our   former  barbarous   practica 
An  adjournment  of   a  protracted  trial  is  now  made  at  the  end 
of  a  reasonable  sederunt,  when  the  wants  of  nature  require  to  be 
satisfied.    The  practice  is  not  regulated  by  any  statutory  provision  ; 
bat  has  been  established  by  Acts  of  Court  founded  on  solid  reasons 
of  necessity.    The  jurors  are  ordered  to  repair  to  an  inn,  there 
to  remain  under  charge  of  the  macer  and  other  officers  of  Courts 
till  brought  to  their  duty  on  the  following  morning.    They  are  or- 
dained to  be  strictly  secluded,  but  the  macer  has  access  to  them  for 
the  purpose  of  seeing  to  their  proper  accommodation  ;  and  the  clerk 
of  Court  is  allowed  to  have  communication  with  them,  if  necessary^ 
in  regard  to  their  pressing  personal  affairs.    The  officers  and  clerk 
are  sworn  faithfully  to  perform  their  duties.     The  usual  form  of  ad- 
journment will  be  found  in  the  very  protracted  trial  of  the  Glasgow 
cotton  spinners  in  1838  (2  Swinton  6).      That  trial  extended  over  a 
week,  the  jury  being  conveyed  each  night  to  an  inn.  By  a  special  in- 
terlocutor, pronounced  on  Saturday,  the  fourth  day  of  the  trial,  the  jury- 
men were  allowed  to  be  taken  to  church  on  Sunday,  in  charge  of  the 
macers;  and  they  were  also  permitted  on  the  Sunday  to  take  an  airing 
in  conveyances  in  the  neighbourhood  of  Edinburgh.  These  reasonable 
indulgences,  including  even  the  daily  adjournments,  were  only  granted 
with  consent  of  the  panels.    Such  consent^  as  a  rule,  has  b^n  for- 
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mally  recorded  in  all  such  cases  down  to  the  present  day ;  but  it 
has  come  to  be  looked  upon  as  a  matter  of  course,  and  the  interlo- 
cutor of  adjournment  is  generally  written  out  without  his  consent 
being  asked.  It  would  indeed  be  unreasonable  to  hold  that  the  con- 
sent of  the  panel  is  essential  to  an  obviously  necessary  act ;  and  it 
is  satisfactory  to  know  that,  in  certain  recent  cases  (not  reported) 
before  the  High  Court,  adjournments  (copies  of  which  we  have  now 
before  us)  were  made  without  the  consent  of  the  panels  having  been 
asked  or  recorded.  The  adjournments  simply  bore  to  proceed  upon 
their  true  ground — the  necessity  of  the  case.  This  form  of  adjourn- 
ment has  not,  as  far  as  we  are  aware,  been  yet  adopted  in  the  Circuit 
Courts  ;  but  it  is  certainly  desirable  that  it  should  become  the  rule 
in  all  criminal  trials. 

The  reason  for  secluding  the  jury  is  to  prevent  them  from  being 
exposed  to  undue  influence.     It  has  not  been  considered  necessary 
to  adopt  this  precaution  in  civil  trials,  the  condemnation  or  libera- 
tion of  an  accused  person  being  of  infinitely  greater  concern  to  the 
prisoner  and  the  community  than  the  amount  of  debt  or  damages  to 
be  recovered  by  a  litigant.  The  seclusion  of  the  jury  in  charge  of  an 
officer  of  Court  also  serves  to  ensure  their  attendance  at  the  ad- 
journed diet.    Very  serious  consequences  (unknown  in  civil  trials) 
would  result  from  the  non-attendance  of  any  of  the  jurymen  at  the 
adjourned  diet     In  criminal  trials  before  the  SherifiF  and  a  jury  the 
same  course  is  followed,  though  such  trials  rarely  extend  beyond  one 
day.    We  are  aware  of  only  one  exception  to  this  course  in  Sheriif 
Court  practice.    In  a  trial  before  the  Sheriff  and  a  jury  at  Edinbuigh, 
in  J  862,  the  jury,  at  the  end  of  the  first  day*s  sederunt,  were  allowed 
to  separate  and  return  to  their  homes  for  the  night    They  duly  ap- 
peared next  morning,  and  the  case  was  prosecuted  to  a  conviction. 
In  this  case,  the  Procurator-fiscal  and  the  panel  and  his  counsel  con- 
sented to  the  adjournment  and  separation  of  the  jury,  and  this  con- 
sent was  minuted  in  the  record,  and  signed.     It  is  a  nice  question 
whether,  if  any  undue  influence  had  been  brought  to  bear  on  the 
jury,  to  the  prejudice  of  the  prisoner,  he  could  have  objected  to  the 
proceedings  after  the  adjournment     We  confess,  however,  that  we 
have  no  fear  of  any  jury  being  solicited  against  the  interests  of  the 
prisoner  ;  our  fear,  founded  on  experience,  lies  the  other  way.    The 
Procurator-Fiscal,  in  the  Edinburgh  case,  by  allowing  the  jury  to 
separate,  put  himself  in  a  far  more  unfavourable  position  than  the 
prisoner.    But,  apart  from  the  question  of  influence,  there  was  a  risk 
of  another  kind  run,  by  allowing  the  jury  to  separate ;  for  if  one 
or  more  of  the  jurors,  by  some  accident  or  unforeseen  event,  had 
failed  to  appear  at  the  adjourned  diet,  we  cannot  see  how  a  result 
fatal  to  the  prosecution  could  have  been  avoided.     On  the  whole, 
the  exceptional  course  adopted  in  this  case,  if  not  wholly  illegal,  was 
at  least  of  very  questionable  policy,  and  put  the  prosecution  in 
serious  peril. 

In  a  recent  trial,  certain  irregularities  in  this  respect  took  place, 
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and  were  brought  under  the  review  of  the  Home  Secretary.  At  the 
Dundee  Circuit  Court  in  September  last,  on  the  conclusion  of  the 
first  day  8  trial  of  Peter  Luke  for  theft  and  attempt  at  subornation 
of  perjary,  the  case  was  adjourned  till  the  following  day,  and  the 
jurors  were  placed  in  charge  of  the  macer  and  bar  officer  by  the 
usual  interlocutor  of  Court.  Next  day  the  jury  appeared  and  the 
trial  was  resumed,  and  resulted  in  a  unanimous  verdict  of  guilty. 
The  Advocate-Depute  moved  for  sentence,  and  the  case  was  continued 
till  the  following  day  in  order  that  the  Court  might  consider  what 
sentence  should  be  pronounced.  At  the  calling  of  the  case  on  the 
third  day,  the  prisoner  s  counsel,  Mr  Guthrie  Smith,  moved  an  arrest 
of  judgment,  and  maintained  that  the  verdict  was  a  nullity,  on  the 
ground  that  one  of  the  jurymen  had  escaped  from,  or  left  the  custody 
of  the  macer  on  the  night  of  the  adjournment,  and  had  been  absent 
till  the  following  morning,  when  he  took  his  place^among  his  fellow- 
jurors  before  the  trial  was  resumed.  The  Court  declined  to  enter 
into  the  merits  of  the  objection,  on  the  ground  that  sentence  having 
been  moved  the  night  before  without  objection,  it  came  too  late. 
They  therefore  repelled  the  panel's  motion,  and  pronounced  sen- 
tence of  five  years*  penal  servitude  A  petition  on  behalf  of  the  pri- 
soner was  thereafter  transmitted  to  the  Home  Office,  setting  forth 
this  and  various  other  irregularities  of  minor  importance  on  the  part 
of  the  jury,  and  praying  for  the  prisoner's  liberation.  The  Home 
Secretary  transmitted  the  petition  to  the  authorities  in  Scotland  for 
their  report ;  and  it  was  ultimately  refused. 

The  facts  brought  out  in  the  report  by  the  authorities  have  not 
been  made  public  ;  but  in  considering  this  case,  the  truth  of  the 
principal  statement  in  the  petition  for  the  prisoner,  viz.,  that  the 
juryman  was  at  large,  may  be  assumed.  We  concur  in  the  feeling 
of  regret  which  has  been  very  generally  expressed  that  the  Circuit 
judges  did  not  either  certify  the  objection  to  the  High  Court  or  dis- 
pose of  it  on  broader  grounds  than  those  on  which  their  judgment 
wa.s  vested.  Either  it  was  a  good  objection  or  it  was  not.  If  it  was 
not  a  good  objection  they  should  have  said  so.  If  it  was  a  good  ob- 
jection, then,  it  humbly  appears  to  us  to  have  been  timeously  taken. 
We  assume,  of  course,  that  the  statement  of  the  prisoner's  counsel 
is  correct,  that  it  was  not  taken  sooner  for  the  i-eason  that  he  had  no 
wispicion  of  the  irregularity.  If  he  had  had  notice  of  it  before  the 
verdict,  he  was  then  certainly  barred  from  making  his  motion,  for  in 
that  case  he  would  have  used  it  as  a  trap  for  the  Court,  which,  if  it 
had  been  made  sooner,  they  might  have  avoided  by  discharging  the 
jury,  and  commencing  the  trial  de  novo.  But  if  he  had  no  such  no- 
tice, then  he  was  quite  entitled  to  move  an  arrest  of  judgment  up  to 
the  very  moment  of  sentence  passing  the  judge's  lips.  The  sentence 
had  been  moved  for  the  night  before,  but  in  the  Criminal  Court  there 
is  no  such  thing  as  making  avizandum  ;  and  therefore  we  repeat, 
if  the  irregularity  was  a  sufficient  ground  to  vitiate  the  verdict  which 
followed,  it  was  unfair  to  deprive  the  prisoner  of  the  benefit  of  it. 
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because  he  did  not  discover  it  till  after  the  verdict  had  been  re- 
'  turned.     Perhaps,  however,  the  summary  disposal  of  the  objection 
by  the  Court  may  be  taken  as  an  indication  of  their  opinion  on  its 
merits. 

No  similar  case  has  hitherto  occurred  in  practice,  although  some 
old  cases  are  to  be  found  where  verdicts  were  set  aside  on  the  ground 
of  other  irregularities  by  the  jury.     In  the  turbulent  times  of  James 
VI.  unscrupulous  practices  were  resorted  to  by  the  prosecutors  and 
their  friends  to  obtain  verdicts  from  the  jury,  especially  in  cases  of 
treason.     An  Act  of  Parliament  was  accordingly  passed  to  secure 
the  jury  from  solicitation  during  their  deliberations.    The  Act  1587, 
cap.  91,  ordained  that  the  jury  should  be  enclosed  as  soon  as  the 
evidence  in  Court  was  laid  before  them»  and  that  no  person  whatever 
should  have  access  to  them  while  considering  their  verdict ;  and  in 
case  any  person  unlawfully  obtained  access  to  them,  the  Act  went 
to  the  irrational  extent  of  declaring  that  the  accused  party  was  to  be 
pronounced  by  the  jury  innocent  of  the  crime  charged  against  him. 
While  the  Act  had  the  desired  effect  of  preventing  improper  practices 
on  the  part  of  the  prosecution,  it  was  so  illogically  framed  that  it  tended 
to  encourage  improprieties  on  the  other  side.    Since  the  prisoner's  in* 
nocence  was  to  be  declared,  no  matterwho  the  person  was  whooffended 
against  the  provisions  of  the  Act,  it  presented  to  his  friends  an  easy 
means  of  securing  his  acquittal    This  is  the  only  Act  in  our  practice 
regulating  the  enclosure  of  jurymen.     It  ig  still  substantially  unre- 
pealed, though,  by  modern  legislation,  it  is  not  now  necessary  for  the 
jury  to  enclose,  if  they  can  otherwise  agree  upon  a  verdict    Various 
cases  are  to  be  found  in  the  books  where  the  jury  were  guilty  of 
irregularities  under  the  Act,  in  failing  to  enclose,  and  holding  con- 
verse with  others,  and  the  verdicts  which  followed  were  consequently 
set  aside    A  few  years  ago  a  similar  result  followed  in  a  trial  before 
a  Sheriff  and  jury,  where  one  of  the  jury  left  the  coui-t-house  instead 
of  enclosing  with  his  fellow-jurors.     Luke  s  case  did  not  come  with- 
in the  scope  of  the  Act,  which  only  applies  where  the  proccedincra 
have  been  finished  down  to  the  period  for  the  jury  to  deliberata 
The  irregularity  of  the  juryman  in  Luke's  case  was  not  at  a  critical 
time  when  his  presence  was  necessary  in  the  deliberations  of  the 
jurors  on  the  whole  evidence.     He  was  then  in  his  place  with  his 
fellow-jurors  ;  and  bis  absence  on  the  night  of  the  adjournment  was 
just  what  the  Court  peimitted  half  a  century  ago,  when  they  took  the 
jury  bound  under  a  penalty  to  return  next  day.     We  do  not  defend 
the  conduct  of  the  juryman  in  Luke's  case,  but  there  seems  to  be  no 
valid  legal  objection  to  a  verdict  returned  after  such  an  irregularity, 
though  the  irregularity  itself  might  be  treated  as  a  contempt  of 
Court.     It  would  certainly  have  been  a  deplorable  failure  of  justice 
had  any  other  view  succeeded.    There  was  no  allegation  and  no  rea- 
son to  suppose  that  the  irregularity  was  prejudicial  to  the  paneL 
It  would  be  a  most  irrational  conclusion  that,  on  account  of  an  irre- 
gularity, which  does  not  affect  the  interests  of  the  prisoner,  a  verdict 
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Bhonld  be  set  aside  and  the  prisoner  liberated  from  the  charge.  Let 
the  prisoner,  by  all  means,  have  a  fair  trial,  but  let  jastice  have  fair 
play  also.  If  the  prisoner  can  show  that  he  has  suffered  prejudice, 
or  even  if  prejudice  can  reasonably  be  inferred  from  any  irregularity 
on  the  part  of  the  jory,  let  him  have  a  remedy  j  but  that' remedy 
oaght  to  extend  no  further  than  a  new  trial  on  the  merits  before  an- 
other jury. 

The  English  practice  in  this  respect  is  reasonable,  and  contrasts 
strongly  with  our  own.  In  cases  of  felony  the  jurymen  are  secluded 
in  a  hotel  under  charge  of  officers  ;  though  in  cases  of  misdemeanour 
the  practice  for  a  long  time  has  been  to  allow  the  jury  to  separate 
for  the  night.  If  a  juryman  separates  from  his  fellows,  and  con- 
verses with  another  person  concerning  the  trial,  the  verdict  would  be 
had.  But  the  prisoner  would  be  put  to  his  writ  of  error,  and  upon 
that  being  heaitl,  the  Court,  if  satisfied  that  the  jury  had  improperly 
separated,  would  grant  a  venire  de  novo,  and  the  prisoner  would  be 
tried  again.  This  course  was  adopted  lately,  and  the  Court  of  King's 
Bench  held  the  Second  conviction  and  sentence  to  be  right.  It  has 
not  been  decided  whether  mere  separation  of  jurymen,  without  con- 
versation with  others  about  the  case,  would  affect  the  verdict,  though 
it  is  considered  that  the  leaning  would  be  in  favour  of  granting  a 
new  trial,  as  the  juror  might  have  been  in  communication  with  some 
one,  although  the  prisoner  could  not  prove  it. 

We  might  well  imitate  our  English  neighbours  by  placing  our 
practice  substantially  on  the  same  footing  as  theirs,  so  far  as  regards 
rregularities  on  the  part  of  the  jury  in  any  stage  of  the  trial.  The 
Act  of  1587  has  long  survived  its  use  ;  the  practices  which  gave  it 
birth  having  happily  been  long  unknown.  Its  retention  in  the 
statute  book  is  no  longer  necessary,  and  can  only  tend  to  its  impro- 
per application  to  cases  for  which  it  was  never  intended. 

W.  B.  D. 


A  Practical  Treatise  on  the  CHminal  Law  of  Scotland.  By 
John  H.  A.  Magdonald,  Advocate.  Edinburgh :  Wm. 
Paterson.  / 

A  WORK  on  criminal  law  baa  been  long  wanted,  and  though  many 
promises  bad  been  made  by  others,  it  has  been  left  to  Mr  Mac- 
donald  to  supply  the  want  Nor  need  the  public  regret  that  he 
has  been  allowed  to  anticipate  other  labourers,  for  he  haA  pi*o- 
daced  exactly  the  kind  of  work  mobt  needed, — unpretentious,  clear, 
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practical,  and  portable,  yet  bringing  down  the  decisions  to  the 
last  moment.  His  book  does  not  aspire  to  be  the  rival  or  sup- 
planter  of  Hume,  who  must  always  stand  supreme  as  our  author- 
ity ;  except  in  so  £aj:  as  direct  legislation  in  the  subject  of 
crime,  and  judicial  interpretation  under  Sir  W.  Bae's  Act, 
have  cleared  our  law  of  a  quantity  of  technicalities  and  petty 
details.  There  were  encumbrances  and  blots  on  a  criminal 
system,  which  possesses  an  elasticity  which  is  a  terror  to  evil 
doers — ^inventors  in  the  science  of  crime — and  which  has  been  a 
wonder  to  foreign  lawyers,  accustomed  to  the  rigidity  of  codes  or 
of  Acts  of  Parliament  equally  unbending  and  less  scientific.  That 
elasticity  has  enabled  us  to  solve  the  problem  of  reconciling  the 
majesty  and  order  of  the  law  with  perfect  liberty  to  the  subject. 
It  is  forty  years  since  Hume  published  his  last  edition  ;  more 
than  thirty  since  Alison  gave  the  public  his  work,  a  work 
possessing  merits  and  demerits  equally  remarkable.  Often 
dear  and  suggestive,  and  as  often  obscure  and  misleading,  it 
is  a  useful  book  but  a  dangerous  guide.  It  is  nearly  a  quarter 
of  a  century  since  Mr  Bell  produced  his  Notes  on  Hume,  the  only 
other  contribution  to  our  criminal  jurisprudence  which  has  ap- 
peared during  the  present  century.  It  used  to  be  a  somewhat 
remarkable  fact,  that  the  class  of  cases  with  the  conduct  of  which 
both  counsel  and  agents  were  first  trusted  on  being  admitted  to 
their  profession,  was  that  on  which  their  education  had  been  most 
limited,  we  had  almost  said  entirely  neglected ;  and  indeed  the 
latter  statement  was  quite  true  so  far  as  concerned  those  bodies 
who  had  to  test  their  education,  and  latterly  also  as  regards  those 
institutions  where  it  was  received.  This  evU  has  now  been  at 
least  partially  remedied;  but  all  the  knowledge  likely  to  be 
secured  by  examinations  or  taught  in  lectures,  will  not  supersede  the 
necessity  of  a  ready  book  of  reference  available  in  the  exigencies 
of  a  practice  which  almost  excludes  previous  detailed  preparation, 
and  perils  character  and  liberty  on  the  quickness  and  resources 
of  the  moment.  Such  a  book  Mr  Macdonald  has  supplied.  It 
will  be  found  a  safe  guide  to  the  inexperienced,  and  a  useful  book 
of  reference  to  alL  It  is  an  admirable  condensation  of  the  labours 
of  the  Justiciary  Court  for  more  than  a  quarter  of  a  century. 
Condensation,  indeed,  is  carried  to  the  very  last  poii^t,  and  the 
whole  criminal  reports  seem  exhausted  in  the  notes.  The  index 
of  matters  is  full  and  satisfactory,  and  so  is  the  index  of  cases,  to 
each  of  which  is  added  not  only  the  page  where  it  will  be  found 
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quoted,  but  also  the  subject*  to  which  it  relates^ — ^a  matter  of  no 
smaQ  moment  for  ready  reference  where  so  many  crimes  have 
been  committed  by  people  of  the  same  name^  and  suggestive  of 
curious  speculations  how  &>r  crimes  run  in  districts  or  in 
fiunilies. 

Though  the  book  does  not  profess  to  be  discursive,  we  think  it 
perhaps  errs  in  too  faithfully  enumerating  decisions,  and  treating 
the  law  as  conclusively  settled  by  the  last  judgment — ^for  instance, 
the  author  says  when  treating  of  Indictment  (p.  340) :  "  Even  bad 
arrangement  of  the  words,  creating  an  ambiguity,  may  make  the 
specification  of  the  locus  so  uncertain  as  to  cause  the  indictment 
to  be  held  irrelevant.  For  example,  when  the  locus  was  set  forth 
as  'a  field  or  park  called  Bannaty-mill  Park,  on  the  farm  of 
Bannaty-mill,  then  and  now  or  lately  possessed  by  Geo.  Swan, 
furmer,  in  the  parish  of  Strathmiglo^  and  county  of  Fife,'  the  ob- 
jection was  sustained,  that  there  was  no  specification  of  the  posi- 
tion of  the  park,  the  words  '  in  the  parish,  &;c.,'  being  so  placed  as 
to  appear  to  be  only  the  designation  of  Geo.  Swan,  and  not  to 
refer  to  the  previous  statement  about  the  park." — (John  Buchanan, 
Ap.  20,  1824,  S^w,  121.) 

Now  we  hardly  think  that  such  an  objection  would  be  sus- 
tained now-a-days.  Nor  do  we  think  it  ought  to  be,  though  we 
have  no  sympathy  with  those  on  the  public  prosecutor  s  side  of 
the  Bar  who  think  that  any  amount  of  looseness  should  be  toler- 
ated which  operates  merely  against  the  prisoner.  The  interest  of 
the  public  is  not  merely  that  the  guilty  should  be  convicted  ;  it 
has  an  interest  that  no  man,  however  guilty,  be  condemned  by  a 
process  which,  if  turned  against  the  innocent,  might  operate  in 
justice.  It  has  an  interest,  too,  that  its  own  ofiicials,  whom  il 
pays  for  their  work,  should  do  it  with  precision  and  accuracy  and 
distinctness,  and  that  important  and  responsible  offices  be  not 
conferred  on  those  who  do  not  bring  these  qualities  to  the  dis- 
charge of  their  duties.  If  the  public  prosecutor  charges  a  crime 
as  committed  at  Bathgate  in  Fife,  the  failure  of  justice  is  not  in 
the  judge  who  does  not  allow  proof  of  the  ofience  in  another 
county,  but  in  the  ofiBcial  who  neglected  his  work.  Even  the 
lesser  error  of  mistaking  the  parish,  libelling  Auchtermuchty  in- 
stead of  Collessie,  we  hold  to  be  righteously  visited  on  the 
officials,  whose  business  it  was  to  have  ascertained  precisely  where 
tiie  place  was  which  they  were  describing.  This  subject,  how- 
ever, we  recently  dealt  with  in  noticing  Mr  Dunbar's  tract  on  the 
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"  Kscapea  of  Pris(»iera  on  Tecbnical  Grounds,'*  and  we  need  not 
now  dwell  upon  it.  Mr  Maodonald  in  his  Introduction,  where  he 
gives  a  general  view  of  onr  system,  and  in  bis  chapter  on  Indict- 
ment, is  on  the  whole  particularly  fortunate  both  in  bis  handling 
of  the  matter  in  hand  and  in  hie  style,  and  has  conferred  a  boon 
on  all  coDcerued  in  the  adminiBtration  of  jostice  in  our  Ciiminal 
Courts.  We  excerpt  bis  short  terse  ebservations  un  tbe  subject 
of  insanity  as  an  illnstratioa  of  bis  manner  of  treatment : — 

"  iDBsnitj  or  Idiocy  ii  an  abHolnte  defeiice  against  a  criminal  oliai^e. 
Bat  there  moat  be  b^j  an  alienation  of  reason,  such  as  mieleadB  the  judg- 
ment, M  that  tbe  penon  does  not  know  '  tbe  oatare  or  the  quality  of  lb» 
act '  he  is  doing,  or  '  if  he  doea  know  it,  Uiat  he  does  not  know  he  ia 
doing  what  is  wrong.'  If  there  he  truly  this  alienation  of  reanon,  as  con- 
nected with  the  act  comraitted,  be  is  not  liablk:  to  punishment,  though  on  all 
other  subjects  his  conduct  may  be  rational.  For  example,  if  he  put  another 
to  death,  when  traSy  nnder  an  insane  delosion,  as  to  the  condnct  and  char- 
acter of  the  person  he  kills,  believing  that  liie  person  is  about  to  mitrder 
him,  or  is  an  evil  spirit,  or  being  nnder  some  similar  delosion,  then  it 
natters  not  that  he  has  a  general  notion  of  right  and  wrong.  For  in  such 
a  case  of  delusion,  as  Baron  Hume  expresses  ii, '  as  well  might  he  be  att«rly 
ignorant  of  the  quality  of  marder.'  He  acts  knowing  maraer  to  be  wrong, 
but  his  delusion  makes  him  believe  he  is  acting  in  self-defencei  or  against 
a  spirit.  Nor  does  it  alter  tbe  effect  of  the  fact  of  insanity  at  the  tiuie  of 
the  act,  that  the  party  has  afterwards  recovered  his  reawn.  Instances  have 
even  occnrred  of  one  short  and  sadden  acoesn  of  maniacal  phreniy,  in  which 
an  act  is  committed,  and  there  is  do  reearrenoe  of  the  mania.  Such  a 
case  of  insanity  is  obviously  the  moat  difficult  to  prove,  but  if  proved,  it  js 
as  effectual  to  protect  from  punisbment  as  any  other.  But,  on  the  other 
hand,  the  alienation  of  reason  must  be  -  substantial  Mere  oddness  or 
eccentricily.  however  marked,  or  even  weakness  of  miod,  will  not  avail  as  a 
defence.  And  even  monomania  may  be  unavailing  as  a  defense,  where  tbe 
delusion  and  the  crime  committed  have  no  «onneotioB  with  one  another,  or 
where  the  party,  though  labouring  under  deloaiona,  was  yet  aware  that 
vhat  he  did  was  contrary  to  the  law  of  the  land.  DistDrbance  to  the  mind 
is  not  enough,  if  the  reason  ba  not  orerUirown,'' 
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jip  lins  unstained  a  los-s  wliicli  it  wonld  be  difficult  toover- 

ein  the  resignation  of  Lord  Justice  Generd  M'Neill,  now 

I  Ui  th:  peerage  by  the  titlo  of  L>rd   Colonsay.     No  name 

-  ItliiiWii  or  niM-e  univtirsally  resjiected  among  his  country- 

I  tliUa  any  J^ilinured  euloiriuni  iipoii  his  character  and  sei^ 

asary,  and  would  be  premature  and  intrusive  while 
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he  still  lives,  and  when  there  is  a  prospeet  that  in  another  sphere 
be  may  yet  for  many  years  confer  benefits  upon  bis  country  that 
may  in  some  degree  compensate  for  the  cessation  of  bis  labours  as 
President  of  our  Supreme  Courts  here.  It  would  be  improper, 
however,  that  this  distinguished  man  should  relinquish  the  seat 
he  has  so  long  and  so  worthily  occupied  without  an  attempt  on 
the  part  of  the  conductors  of  this  Journal  to  offer  some  sketch  of 
a  career  which  is,  we  believe,  unequalled  in  the  success  which  has 
attetided  it,  and  in  the  universality  of  the  attainments  by  which 
that  success  has  been  achieved. 

Lord  Colonsay,  the  second  son  of  Mr  M'Neill  of  Colonsay,  was 
bom  in  1794,  and  studied  at  the  University  of  St.  Andrews. 
Being  destined  for  the  legal  profession,  he  removed  to  Edinburgh, 
acid  was  for  some  years  in  the  chambers  of  an  eminent  con- 
veyancing house,  whore  he  acquired  a  thorough  knowledge  of  that 
important  branch  of  legal  science,  a  knowledge  which  was  after- 
wards of  the  greatest  service  to  him  in  practice,  and  at  a  later 
period  enabled  him  with  safety  and  skill  to  originate  and  carry 
oat  those  improvements  in  the  structure  of  deeds  and  completion 
of  titles,  which  contributed  so  much  to  simplify  the  forms,  and 
facilitate  the  constitution  and  transmission,  of  landed  rights. 

He  was  admitted  Advocate  in  the  year  1816,  a  year  which 
introduced  into  active  life  an  unusual  number  of  men  afterwards 
distinguished  by  their  talents  and  success,  though  not  all  of  them 
in  the  profession  they  had  chosen.  Among  twenty-one  nam&  in 
the  list,  we  find,  along  ^Onth  that  of  Duncan  M'Neill,  those  of 
Erskine  Douglas  Sandford,  John  Shaw  Stewart,  Alex.  Earle 
Honteith,  William  Menzies  (afterwards  Mr  Justice  Menzles), 
James  Ivory  (afterwards  Lord  Ivory),  John  Hope  (afterwards 
Lord  Justice-Clerk),  John  Gibson  Lockhart  (afterwards  so  eminent 
ia  literature),  Robert  Whigham,  and  Mungo  Ponton  Brown. 

Without  neglecting  the  civil  department  of  practice,  Mr 
M'Neil  made  himself  early  conspicuous  by  his  careful  study  of 
criminal  law,  and  \>y  his  appearances  for  the  accused  in  the  Court 
of  Justiciary.  In  1820  he  was  appointed  an  Advocate-Depute, 
and  displayed,  in  the  indictments  which  he  framed,  a  clearness,  pre*- 
eision,  and  conciseness,  which  made  them  models  for  imitation  by 
all  who  came  after  him,  and  thus  tended  in  a  great  degree  t6 
iuiprove  the  style  and  structure  of  those  important  writs.  It  is 
no  disparagement  to  any  one  to  say  that  in  a  few  years  Mr 
M'Neill  came  to  be  acknowledged  aa  the  first  criminal  lawyer  at 
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the  bar,  and  we  do  not  hesitate  to  af&nn  that  for  profound  learning, 
acute  analysis,  and  unerring  accuracy,  he  never  had  an  equal  in 
that  department  in  his  own  tima  We  belieye  that  to  his  judg- 
ment and  sagacity  we  mainly  owe  the  excellent  enactments  of  the 
statute  of  9th  Geo.  4th  c.  29,  passed  when  Sir  Wm.  Bae  was 
Lord-Advocate,  which  effected  a  salutary  revolution  in  criminal 
practice,  and  while  it  preserved  in  the  essential  parts  the  safe- 
guards established  by  our  Scottish  system  for  the  protection  of 
the  accused,  made  it  all  but  impossible  in  future  to  defeat  the 
ends  of  justice  by  merely  formal  objections  unsupported  by  any 
substantial  equity. 

Mr  M'Neill's  success  in  the  criminal  department  of  the  law  was 
not  confined  to  the  technical,  or  strictly  legal,  part.  He  was  a 
great  forensic  orator,  in  a  style  peculiarly  his  own,  and  as  an 
advocate  defending  prisoners,  displayed  a  c(xnbination  of  close 
reasoning,  manly  eloquence,  and  knowledge  of  human  nature, 
which  were  not  surpassed  by  the  best  efforts  of  Jefirey  and 
Cockbum.  His  speech  for  the  defence  in  the  trial  of  the  Cottoib- 
spinners  is  well  known  as  a  masterpiece  of  skill,  enei^,  and 
Jpathos,  and  was  pronounced  by  some,  who  were  well  entitled  to 
judge,  the  finest  piece  of  oratory  that  they  had  ever  heard  in  a 
Court  of  law. 

Mr  M'Neill's  progress  as  a  pleader  in  civil  causes,  was  equally 
successful,  though  not  at  first  marked  by  the  same  outward  dis- 
play. For  the  first  ten  years  of  his  professional  life,  the  system  of 
wrUi/ng  was  still  in  force,  and  we  believe  that  the  amount  of 
business  thus  accomplished  by  him  soon  came  to  be  nearly  as 
great  as  that  of  any  other  member  of  the  bar.  It  was  in  this 
school  of  patient  and  laborious  training  that  all  our  older  lawyers 
were  brought  up,  and  we  have  a  strong  suspicion  that  the  dis- 
continuance of  the  system  has  not  contributed  to  raise  the  attain- 
ments of  the  profession  in  some  departments,  and  in  particular  in 
that  familiarity  with  precedents  and  institutional  authorities, 
and  in  that,  careful  dissection,  and  accurate  and  guarded  euuncia* 
tion,  of  legal  principles,  which  are  forced  upon  the  mind  by  the 
preparation  of  writtenargumekits,  admitting  of  a  maturity  of  consid- 
eration, and  involving  a  sense  of  responsibility  such  as  can  scarcely 
belong  to  an  oral  pleading.  It  certainly  remains  as  yet  to  be 
seen  whether  any  of  the  lawyers  educated  in  the  newer  school 
shall  equal,  in  solidity  and  depth  of  legal  knowledge,  the  great 
men,  such  as  Moncreifl^  Jamieson,  Rutherford,  and  M'Neill,  who 
were  produced  under  the  former  system. 
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In  Civil  Jury  trials  Mr  M'Neill  was  able  and  suocessfiil,  and 
in  particular,  in  those  involving  questions  of  science  or  relating  to 
the  practical  arts,  his  extensive  and  accurate  acquaintance  with 
those  subjects,  was  of  the  greatest  use  to  him,  both  as  a  counsel 
when  at  the  bar,  and  as  a  judge  when  raised  to  the  bench. 

Mr.  M'Neill  was  appointed  Sheriff  of  Perthshire  in  1824,  and 
retained  that  office  until  1834.  .It  may  not  be  uninteresting  to 
say,  that  about  this  time  some  of  his  friends  were  apprehensive 
that  from  a  modesty  of  nature  and  indisposition  to  come  promi- 
nently forward,  there  was  a  risk  of  his  not  assuming  that  posi- 
tion as  a  leading  counsel  which  he  was  so  well  entitled  and  so  , 
well  fitted  to  hold,  and  that  he  might  allow  himself  to  be  out- 
stripped by  others  who  had  no  higher  claims,  but  who  had  more 
ambition  or  more  self-assertion.  But  any  risk  of  this  kind 
was  averted  by  the  change  which  took  place  when  Sir  Robert 
Peel  first  came  into  power,  and  when  Mr.  M'Neill  became  Solici* 
tor-General  under  that  Qovemment.  This  step  involved  the 
resignation  of  his  sherifl&hip,  and  gave  him  thencefoi'ward  the 
position  of  a  leader  which  he  afterwards  maintained,  with  what 
atnlity  and  success  it  is  unnecessary  for  us  to  declare.  His  sub- 
sequent career  is  too  recent  to  require  that  we  should  detail 
its  successive  steps.  We  may  merely  remind  our  readers  that 
among  other  boons  which  the  country  owes  to  his  parliament- 
aiy  exertions,  is  the  Poor-Law  Amendment  Act — a  measure 
of  the  utmost  importance  to  the  social  interests  of  the  country, 
and  which  has  b^n  attended  with  a  degree  of  success  which  it 
was  scarcely  possible  to  have  anticipated. 

In  the  course  of  the  haJf-century  that  has  elapsed  since  his 
admission  as  advocate,  Mr.  M'Neill,  besides  enjoying  the  widest 
reputation  as  a  counsel  in  high  practice,  has  passed  through  every 
possible  grade  of  official  promotion  which  the  profession  present& 
An  Advocate-Depute,  the  Sheriff  of  an  important  Court,  Solicitor- 
General,  Lord-Advocate,  Dean  of  Faculty,  an  Ordinary  Judge,  and 
ultimately  Lord-President  and  Justice-Oeneral,  he  is  now  honoured  • 
by  his  Sovereign  with  the  first  peerage  that  has  been  confeiTed 
on  a  Scottish  lawyer  since  the  union  of  the  kingdoms ;  and  in  all 
of  these  successive  advances  he  has  had  the  sympathy,  support,  and 
cordial  approbation  of  the  profession  and  the  country.  No  bet- 
ter review  or  description  could  be  given  of  this  successful  course 
of  lifet,  than  is  embodied  in  the  eloquent  and  cordial  words 
spoken  of  him  by  the  Dean  of  Faculty  Moncreiff,  in  the  address 


144  THE  LORD  FRESIDENT. 

lately  presented  to  him  on  his  retirement^  and  which  we  have 
insert^  at  length'  in  another  part  of  this  number.  We  eordi- 
allj  concur  in  eveiythiug  tbera  said  of  his  ability,  industiy, 
patience,  and  courtesy,  and  only  venture  to  add  that  with  sU 
his  habits  of  logical  reasonings  and  his  reverence  for  l^a)  priDci- 
pie,  we  never  in  his  case  saw  '*  rights  too  rigid,  harden  into 
wrong,"  and  that  in  all  his  judgments  the  invaluable  element  of 
^food!  sense  was  ever  predominant  so  as  to  preserve  them  from  ex- 
ti^me  views,  mistaken  applications,  or  dangerous  consequences. 
We  shall  conclude  without  any  further  observations  of  our  own, 
expressing  our  cordial  wishes  that  lord  Colonsay  may  yet 
enjoy  many  years  of  health  and  happiness — a  happiness  that  will 
not  be  diminished  if  his  new  position  enables  him  still  to  render 
further  services  to  that  country  which  he  has  loved  and  served  so 
well,  and  which  will  ev^  regard  him  aa  one  ei  the  *  best  and 
most  valued  of  her  sons. 


THE    LORD    PRESIDENT. 
A  Paruamert  House  Drrrr. 

(Air, ""  There's  fkte  Ivck  abtna  the  hmm."J 

And  are  jou  sure  the  news  is  tme^ 

That's  bruited  through  the  town  ? 
The  Jdsticb-Gbnbral,  tbej  say. 

Is  givii^  up  hi9  gown. 
Is  this  a  time  to  joke  and  laugh. 

And  twirl  the  careless  heel? 
'Twill  be  another  House,  niethinks. 

When  we  have  lost  M'Nkill  I 

Let  Whig  and  Tory  growl  or  grin. 

At  shuffiing  of  the  cards, 
The  counsels  of  the  careless  Gods 

Transcend  the  thoughts  of^JBards ; 
One  thought  alone  the  Mose  emplojrs^ 

And  eloiuds  the  brow  with  eare,— 
What  will  the  Court  of  Session  be^ 

When  DoNCAN  is  not  there  ? 

More  famous  wits  we  maj  have  had. 
More  skilled  in  various  lore ; 
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And  DOW,  alas  I  iheir  names  aie  few 

On  olassio  page  that  pore : 
More  bold  expounders  of  the  law 

Might  on  the  Bench  be  seen, 
But  in  that  obair,  onee  filled  bj  Staik, 

Nq  better  head  hath  been. 

I  saw  him  not  in  those  great  days 

Of  which  the  ancients  talk, 
When  giants  paced  the  floor,  where  now 

.They  say  that  pigmies  walk. 
I  saw  not  in  its  splendid  prime 

The  glowing  Celtic  fire 
Which,  lighting  up  cold  reason's  track, 

Even  Saxons  could  admire. 

I  saw  him  only  in  the  days 

When  in  that  highest  place 
He  sat,  a  yenerable  form. 

Which  Time  had  touched  to  grace. 
It  seemed  as  if  for  him  that  beat 

Had  been  alone  ordained, 
So  easily,  by  ^native  right 

Of  chieftainship,  he  reigned. 

I  saw  him  sit  from  day  to  day, 

With  high  attentive  mien ; 
Erect  he  bore  his  anxious  charge, 

Care -weighted,  but  serene  : 
No  duty  missed,  no  labour  spumed, 

Ne'er  fribbled,  nor  forgot. 
To  do  the  work  the  country  claimed 

Was  aye  his  ruliDg  thought. 

How  calm  and  gracious  would  he  sit, 

When  some  would  fret  or  snore ; 
A  Highland  gentleman  too  good 

To  snub  the  biggest  bore ; 
'Twas  only  by  the  peDsive  look. 

And  heavy-laden  eye* 
We  knew  how  mournfully  he  marked 

The  precious  hours  go  by. 

To  his  assessors  on  the  Bench 

Due  deference  did  he  pay, 
Far  from  his  nature  was  the  pride 

Of  domineering  sway ; 
To  youth  unskilled  how  kind  in  aid  I  # 

To  weakest  brethren  bland ; 
Impatient  only  to  the  man 

That  vainly  hid  hip  hand. 
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Of^e  unerring  to  discern 

Where  diffioolty  lay, 
But  never  forward  to  objeot, 

Or  stop  a  speaker's  way : 
By  nature  prone  to  step  aside 

Where  dubious  was  the  ground| 
If  erring,  erring  on  the  side 

Where  safety  might  be  found. 

From  mingled  web  of  law  and  fact, 

Who  has  his  equal  seen, 
To  ravel  out  the  threads  of  truth, 

And  redd  the  tangled  skein  ? 
No  pomp  of  logic  cleared  the  path 

That  led  him  to  the  light, 
Where  others  toiled  to  prove,  he  saw, 

By  gift  of  Second  Sight 

A  goodly  sight  it  was  to  see 

The  balance  of  his  thought, 
Now  swaying  this  way  and  now  that^ 

As  pro  and  con  he  brought, 
And  laid  them  in  the  well-poised  scales, 

Till,  as  they  equal  seem. 
The  final  grains  of  common  sense 

And  justice  turn  the  beam. 

No  thought  of  shining  ever  moved 

His  large  and  manly  mind. 
That  with  a  noble  negligence 

Threw  showy  arts  behind ; 
Yet  none  in  few  and  fitting  words 

Choice  thoughts  could  better  clothe ; 
Lo.ving  the  substance  more  than  form. 

He  won  and  mastered  both. 

Then  fare  thee  well.  Lord  President  1 

With  honour,  as  with  years. 
Thou  goest  crowned,  to  take  thy  place 

Of  right  with  Britain's  Peers. 
Our  hearts  attend  thee  from  this  House, 

And  come  what  changes  may, 
We'll  ne'er  forget  nor  see  the  like 

Of  Baron  Golonsat  1 


From  the  Reporter^  Box^ 

First  Divisiofif 

February^  1867. 
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The  Resignation  of  Lord  Freaident  M'NeiU. — ^Lord  Colonsay 
baa  ceased  to  be  President  of  the  Court  of  Session.  The  scene  when 
be  intimated  his  resignation  in  open  Court  was  striking.  The 
vhole  of  the  Bar  of  Scotland,  headed  by  their  Dean^  had  met  to 
bid  bim  fiurewell,  and  the  speech  of  the  Dean  was  worthy  of  the 
occasion.  Anything  more  graceful  or  more  polished  could  not 
bave  been  delivered^  or  delivered  in  a  better  style.  It  is  a  per- 
fect model  for  this  kind  of  address,  and  we  preserve  it  in  another 
page  for  the  service  of  future  Deans  of  Faculty,  With  his  baton 
of  office  before  him,  he  gave  forth  his  eulogistic  words  in  language 
tbat  did  not  violate  good  taste,  and  he  represented  the  feelings 
of  an  his  brethren. 

The  reply  of  the  Lord  President  was  aUo  equal  to  the  occasion. 
It  was  short,  telling,  and  impressive ;  and  the  whole  scene  closed 
as  such  a  scene  should  do,  with  dignity  and  decorum. 

The  time  has  not  yet  come  to  estimate  the  merits  of  the  late 
Lord  President.  Of  course  in  a  theatrical  .scene  like  that  which 
was  enacted  on  Tuesday  the  19th,  there  was  no  place  for  a 
criticism  on  the  judicial  career  which  has  just  closed.  An  old  man 
of  seventy-three  has  left  us,  to  take  his  part  in  an  iincongenial 
arena  in  which  he  must  be  a  stranger,  and  where  his  very  accent 
must  be  considered  stranga  Over  the  Court  of  Session  he  has 
presided  for  fifteen  years,  and  during  the  whole  of  that  time  he 
bag  preserved  to  his  Court  the  popularity  which  it  acquired  when 
it  was  at  its  zenith — ^when  Boyle,  Mackenzie,  Fullerton,  and  Jeffrey 
▼ere  the  judges.  That  was  the  most  famous  time  of  the  First 
Bivisloa  There  never  was  a  Court  which  had  so  much  of  the 
confidence  of  the  country  as  it  had  then;  and  the  reason  of  it  was, 
tbat  it  was  quiet  and  patient,  considerate  and  deliberate.  Lord 
Colonsay  profited  by  the  example ;  and  during  his  time  the  judges 
of  the  First  Division  of  the  Court  have  allowed  parties  to  state 
their  cases»  and  have  heard  them  with  patience  ;  and  nine-tenths 
of  all  the  cases  brought  into  Court  have  in  consequence  been 
inarked  for  the  First  Division. 

It  is  this  faculty  for  silence  which  has  made  the  &me  of  Lord 
Frerident  M'NeilL  We  lose  him  with  regret.  Although  he  has 
given  forth  no  judgment  exhibiting  great  learning,  to  which  he 
i^ver  pretended,  yet  he  was  an  able  judge;  he  had  an  admirable 
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knowledge  of  human  nature ;  and  if  be  was  not  a  great  lawyer, 
he  could  analyze  evidence  well,  and  had  an  almost  intuitive  per- 
ception into  human  nature.  He  never  shone  so  brightly  as  when 
he  was  dealing  with  evidence ;  and  in  almost  every  case  of  this 
kind,  he  reached  the  highest  ambition  of  a  judge,  by  sending 
both  parties  out  of  Court  with  the  feeling  that  both  of  them  had 
received  justice 

The  Legal  Chomgea. — ^The  retirement  of  the  Lord  Justice- 
General  from  the  position  which  he  has  so  long  honourably  filled 
excites  but  one  feeling  of  regret,  on  account  of  the  loss  which 
the  Parliament  House  in  Edinburgh  sustains,  and  of  congratulation 
at  the  honour  "  tardily  but  well  conferred ''  on  SeotUnd.  But 
the  changes  consequent  on  the  removal  of  Lord  Colonsay  to 
another  sphere  of  duty  and  labour,  have  very  naturally  been  re- 
garded by  many,  if  not  by  most  men  with  much  less  complacency. 
Perliaps  the  most  general  sentiment,  apart  from  political  and 
party  considerations  to  which  this  Journal  is  altogether  superiur, 
is  one  of  regret  that  the  elevation  of  the  Lord  President  to  the 
peemge  should  have  taken  place  at  a  time  when  the  honourable 
and  long-cherished  ambition  of  the  Dean  of  Faculty  could  not  be 
gratified.  It  is  certainly  unfortunate  that  the  system  of  party 
government  should  ipvolve  the  necessity  of  occasionally  passing 
over  the  men  who  have  the  best  qualifications  and  the  strongest 
claims  to  the  highest  judicial  seats.  Few,  however,  will  grudge 
Mr  Patton  his  good  fortune  in  succeeding  to  an  office  the  duties 
of  which  he  will  no  doubt  discharge  with  the  ability,  urbanity, 
and  high  sense  of  honour  he  lias  uniformly  displayed  throughout 
a  long  professional  career.  Lord  Glencorse,  as  Lord  President^ 
will  have  the  task  of  maintaining  the  popularity  of  the  First 
Division.  With  colleagues  so  learned  and  laborious  as  L-^rd 
Curriehill,  so  shrewd  and  acute  as  Lord  Deas,  and  so  able  and 
judicious  as  Lord  Ardmillan,  his  lordship  should  have  little  diffi- 
culty in  doin^  so.  If  he  fails.,  it  will  certainly  not  be  for  want 
of  eminent  intellectual  ability  on  his  own  part,  nor  of  a  rare 
combination  of  the  most  valuable  judicial  qualities  in  his  col- 
leagues. It  is  to  be  remembered,  however,  that  there  may  be 
different  ways  of  accounting  for  the  favour  with  which  the  pub- 
lic regards  the  one  division  or  the  other.  In  the  days  of  Lord 
President  Hope  the  First  Division  was  not  so  generally  preferred 
by  litigants  as  it  has  been  during  the  last  generation  ;  and  upon 
one  occasion^  we  have  heard,  his  lordship  asked  his  private  clerk, 
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Mr  James  Waddell,  how  it  happened  that  so  many  causes  went  to 
tbe  other  side  of  the  Court  **  Well,  my  lord/'  replied  Me  Waddell, 
"  a  great  deal  depends  upon  having  popular  clerks  (i,e.,  principal 
clerks.)  If  your  lordship  could  just  bring  over  the  clerks  from 
the  Second  Division,  maybe  the  cases  would  come  too."  We  fear 
that  this  statement  was  founded  rather  on  an  amiable  desire  to 
be  polite  than  on  an  accurate  induction  from  the  facts.  Tlie 
mofit  satisfactory  state  of  things  in  the  Court  of  Session  would 
certainly  be  that  in  which  equal  confidence  is  bestowed  on  each 
Court ;  and  we  trusty  therefore,  that  Lord  President  Inglis  will 
not  be  called  upon  during  his  tenure  of  office  to  transfer  causes 
either  from  or  to  his  own  Division. 

The  appointment  of  the  new  law  officers  of  the  Crown  seems  to 
have  been  attended  with  serious  difficulty.     It  was  at  first  as* 
SQmed  that  Mr  Gordon  would  become  Lord  Advocate,  and  be  suc- 
ceeded, as  Solicitor-Oeneral,  by  Mr  Millar,   the  counsel  whose 
standing  and  practice  seemed  to  bring  him  nearest  to  the  coveted 
distinction.     Mr  Dundas,  the  Vice-Dean  of  Faculty,  was  also 
thought  entitled  to  the  office,  but  that  he  was  unwilling  to  ex-- 
change  the  comparative  quiet  of  his  Sheriffdom  and  large  consult- 
ing practice  for  the  turmoil  and  anxieties  of  public  business.    The 
Parliament  House  was  rather  surprised  by  whispei-s  and  surmises 
(not,  we  suspect,  without  some  foundation  in  fact),  that  jt  was 
pn)po6ed  to  bring  into  office  a  gentleman  who  had  taken  leave  of 
the  profession  some  years  ago,  when  he  resigned  the  Chair  of 
Civil  Law ;  and  the  surprise  became  amazement  when  it  was  said, 
not  merely  that  that  gentleman  was  willing  to  take  office  only  as 
Lord  Advocate,  but  that  Mr  Gordon  did  not  refuse  to  remain  in 
the  second  plaice.     This  preposterous  proposal  has,  however,  for  a 
few  days,  been  4io  more  heaj*d  of.     Mr  Gordon,  it  is  understood, 
▼ill  undoubtedly  be  Lord  Advocate,  but,  when  we  write,  the 
Solicitor-Generalship  is  still  undisposed  o£     Besides  Mr  Millar, 
whose  appointment  seems  to  be  certain,  other  claims,  it  is  said,  have 
been  made  in  connection  with  this  office,  only  showing  the  difficulty 
which  the  present  administration  has  in  filling  it  up. 

The  Lord  Juuetice-GeneraVa  retirement  from  the  Court  of 
Semon. — On  the  afternoon  of  Tuesday  Feb.  19,  in  the  Court 
fioom  of  tbe  First  Division  of  the  Court  of  Session,  addresses  were 
presented  by  the  Faculty  of  Advocates,  the  Society  of  Writers  to 
the  Signet,  and  the  Solicitors  before  the  Supreme  Courts,  to  the 
Bight  Honourable  Duncan  M'Neill,  Lord  Justice-General,  on  the 
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occasion  of  his  I'etirement  from  office,  and  his  elevation  to  the 
Peerage.  The  Court  was  densely  crowded,  a  large  number 
of  ladies  being  present.  Shortly  before  two  o'clock,  the 
Dean  of  Faculty,  holding  in  his  hand  his  baton  of  office, 
entered  the  Court,  amidst  loud  applause,  and  took  his  seat  at  the 
bar.  Sir  William  Gibson  Craig,  Principal  Keeper  of  the  Signet, 
accompanied  by  Mr  Hope  the  Deputy-Keeper  of  the  Signet,  and 
Mr  John  Gibson,  junr.,  the  Treasurer  of  the  Society  of  Writers 
to  the  Signet,  took  up  places  within  the  bar,  as  did  also  Thomas 
Landale,  Esq.,  Preses,  J.  Carment,  Esq.,  Vice-Preses,  and  Thomas 
Lebum,  Esq.,  Treasurer  of  the  Solicitors  before  the  Supreme 
Court  Shortly  after  two  o'clock  the  Lord  President  entered  the 
Court,  accompanied  by  all  the  Judges,  except  Lord  Deas^  who  was 
absent  on  account  of  indisposition. 

The  Dran  of  Faculty  (James  Moncreiff,  M.P.),  said — Mj  Lord  Justice- 
General,  the  Faculty  of  Advocates  having  been  informed  that  you  are  about 
to  relinquish  the  seat  at  the  head  of  this  Court  which  joa  have  so  long  and 
so  worthily  filled,  at  a  meeting  held  this  morning  resolved  to  address  your 
Lordship  upon  the  occasion ;  and  preferring,  to  entering  their  views  upon 
their  minutes,  or  the  colder  or  more  formal  words  of  a  written  document,  a 
few  spoken  sentences  by  myself,  in  their  name  and  my  own  I  have  requested, 
and  gladly  avail  myself  of,  this  opportunity  of  expressing  our  sentiments. 
The  severance  of  long-continued  ties,  and  the  achievement  of  high  honours, 
can  never,  when  they  relate  to  one  whose  name  i^  inscribed  upon  our  roll, 
be  a  matter  of  indifference  to  the  Faculty ;  but  on  this  occasion  the  tie  has 
been  so  close  and  so  long- continued,  and  the  honours  are  so  eminent  and 
unusual,  that  no  one  will  be  surprised  that  we  should  eagerly  have  embraced 
the  present  occasion  to  speak  our  words  of  farewell.  This  we  regard  as  the 
culmination  more  than  the  termination  of  a  career  of  singular  and  unvary- 
ing success — success  commanded  by  exertion  of  that  stamp  which  fortune 
does  not  precede,  but  follows.  When  we  look  back  upon  that  career,  we 
are  proud  to  remember,  that  after  having  discharged  with  distinction  the 
functions  of  every  public  office  which  is  open  to  the  ambition  of  our  pro- 
fession, and  having  reaped  the  still  more  gratifying  fruits  of  a  foremost 
place  in  its  active  exercise — having  been  chosen  as  the  head  of  the  Bar  by 
the  free  voices  of  its  members — chosen  as  the  first  law  officer  by  the  confi- 
dence of  the  Crown — rafter  a  Parliamentary  career  of  great  distinction,  leav- 
ing behind  it,  impressed  upon  the  statute-book,  its  memorial  in  the  shape  of 
wise  and  enduring  legislation, — ^your  Lordship  was  selected  nearly  fifteen 
years  ago  to  preside  in  this  the  Supreme  Court  of  Scotland.  How  the 
duties  so  imposed  upon  your  Lordship  have  been  performed,  it  is  not  for  me, 
it  woidd  be  unbecoming  in  me, — it  is  needless  for  me  in  this  presence,  to 
inquire.  The  confidence  which  prompted  that  choice  was  ratified  by  the 
profession  and  the  public,  and  it  has  continued  in  unabated  and  in  increas- 
ing measure  ever  since, — ^a  confidence  not  confined  to  that  profession  who 
are  the  daily  observers  of  the  discharge  of  judicial  duties,  but  extending  to 
the  suitors  who  sought  for  justice  within  these  halls,  and  the  great  body  of 
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tiie  paUic  outside  tbrongbout  the  land.     Never,  I  believe,  in  the  history  of 
this  Court,  has  more  lustre  been  shed  upon  the  exposition,  or  more  dignity 
imparted  to  the  administration  of  the  law,  than  under  the  presidency  of  your 
Lndship.     Its  memorial  is  engraved  on  the  jurisprudence  of  Scotland.    Nor 
shoold  I  omit,  as  one  strong  claim  upon  the  gratitude  of  the  public  and  the 
profession,  the  less  ambitious  and  obvious,  but  not  less  useful  labours  on 
which,  in  truth,  the  whole  judicial  fabric  rests, — ^I  mean  the  unwearied  and 
aednloiis  devotion,  the  conscientious  labour,  which  your  Lordship  has  be- 
stowed upon  those  details  incident  to  the  position  which  you  occupy,  and 
the  discharge  of  which  has  added  strength  and  stability  to  the  institution  of 
which  you  are  the  head.     One  other  matter  I  cannot  omit.     In  the  name 
of  the  Faculty,  collectively  and  individually,  we  thank  you  most  heartily  and 
dnoerely  for  the  unfailing  courtesy,  the  kmdly  judicial  demeanour,  the  for- 
bearance and  consideration,  the  generous  aid  which  we  have  met  with  at 
yoar  Lordship's  hands,  which  has  lightened  the  discharge  of  responsible 
labour,  and  has  been  extended  alike  to  all — to  the  youngest  as  to  the  oldest — 
to  the  humblest  as  to  the  foremost  of  our  profession.     These  things  we  are 
gratified  to  think  of.     We  remember  them  with  pride,  we  part  with  them 
with  respectful  regret.     But  I  cannot  omit,  in  the  name  of  the  Faculty,  to 
lay  that  they  have  heard  with  great  gratification  that  it  is  the  pleasure,  the 
probable  pleasure,  of  Her  Majesty  to  bestow  still  higher  rewards  in  token 
of  your  Lordship's  long  services,  and  that  there  is  a  prospect  of  your  being 
elevated  to  a  seat  in  the  Upper  House  of  Parliament.     We  have  heard  that 
with  great  gratification.     If  it  were  only  a  reward  of  services  long,  meri- 
toriously, and  ably  discharged,  we  should  think  the  Bar  of  Scotland  hon- 
oured in  your  Lordship's  person,  and  look  upon  it  as  a  gratification  and 
embellishment  to  our  order.     But,  we  also  know,  it  has  been  said  that  not 
only  the  effect  but  one  of  the  objects  of  conferring  this  high  distinction  is, 
that  the  public  may  have  the  benefit  of  your  Lordship's  services  in  the  Court 
of  last  resort ;  and  in  that  light,  if  what  is  rumoured  be  true,  it  is  a  matter 
of  importance  even  far  beyond  the  limits  of  the  body  for  whom  I  speak.    It 
is,  as  we  regard  it,  the  recognition  of  -a  debt  due  to  Scotland,  tardily  but 
well  conferred.     We  are  conscious  of  the  many  benefits  which  Scotland  has 
obtained  from  the  appellate  jurisdiction ;  but  we  cannot  but  rejoice  that  in 
your  Lordship's  addition  to  their  number  they  will  not  only  gain  an  addition 
to  the  qualities  which  have  been  found  .there,  but  that  your  Lordship  will 
eontribute  that  scientific  knowledge  which  long  training  only  can  bestow, 
and  that  acquaintance  M^  systematic  detail  which  is  only  to  be  acquired 
by  the  active  and  habitutfexercise  of  the  profession;  and  if  your  Lordship's 
career  in  that  elevated  scene  be  as  useful  to  the  public  as  your  presidency 
in  that  chair  has  been,  you  will  confer  upon  the  country  which  we  love,  and 
the  system  of  jurisprudence  of  which  we  are  justly  proud,  fresh  and  increased 
obligations.     In  the  name  of  the  Faculty,  we  bid  you  farewell.     With  these 
sentiments  in  our  hearts,  our  hope  is  that  you  may  long  enjoy  and  adorn 
the  distinctions  which  your  public  services  have  so  eminently  and  honour- 
ably earned.     (Loud  and  prolonged  applause.) 

The  Loan  F^ksidbnt,  in  reply,  said  —Mr  Dean,  and  gentlemen  of  the 
Faculty,  I  thank  you, — sincerely  thank  you,  for  this  manifestation  of  kindly 
feeling  towards  me.  More  than  fifty  years  have  elapsed  since  I  joined  the 
naks  of  the  Faculty,  at  a  time  when  some  of  those  great  men  whose  names 
we  stOl  revere — and  one  of  which  you,  sir,  bear — ^were  in  the  zenith  of  their 
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power  and  fame ;  and  I  well  remember  the  admiration  with  wUoh  I  then 
regarded  them,  and  the  pride  I  felt  in  belonging  to  a  body  which  coald 
boast  of  such  members;  but  I  al:so  remember  with  gratitude  the  forbearance 
which  those  men  showed  so  kindly  when  I  happened  to  be  brought  into  un- 
equal conflict  with  them,  and  the  kind  encouragement  which  I  received 
from  them  when  I  happened  to  be  enlisted  under  their  leadership.  The 
lapse  of  half  a  century  has  necessarily  wrought  great  changes  in  the  ranks 
of  the  Faculty,  but  it  is  most  gratifying  to  receive  this  assurance  that  it  has 
wrought  no  change  in  those  kind  feelings  which,  during  the  whole  period  of 
my  forensic  career,  I  experienced  from  my  brethren.  I  trust  yon  will  be- 
lieve  me  when  I  say  that  the  respect  for  the  Faculty,  the  jealous  regard  for 
its  honour  and  reputation  with  which  I  was  imbued  at  the  commencement 
of  my  professional  life,  has  not  abated  with  the  approach  of  what  I  may  now 
call  its  close.  In  the  course  of  a  long  life  it  has  been  my  good  fortune  to 
have  been,  ass  you  have  observed,  the  recipient  of  not  a  few  marks  of  pro- 
fessional and  official  distinction ;  but  I  can  truly  say  that  not  one  of  them 
gave  me  more  heartfelt  gratification  at  the  time,  or  has  been  more  fondly 
cherished  in  my  memory,  than  the  distinction  conferred  upon  me  by  ny 
brethren  at  the  Bar,  when  by  their  united  voice  I  was  placed  in  the  chair 
which  you,  sir,  now  so  worthily  fill  You  have  been  pleased  to  allude  to  the 
manner  in  which  my  official  duties  have  been  discharged,  and  yon  have 
done  so  in  terms  which  I  might  regard  as  the  language  of  flattery,  were  it 
not  that  they  come  as  the  public  expression  of  its  opinion  from  a  body  so 
independent  as  the  Faculty  of  Advocates,  who  have  the  best  opportunity  of 
daily  observation,  and  who  are  nnqucKtionably  the  best  judges  on  sneh 
matters.  It  is  a  most  gratifying  tribute,  and  relieves  my  mind  from  that 
load  of  anxiety  under  which  I  entered  on  the  duties  of  this  chair,  and  permits 
me  to  vacate  it  with  feelings  of  a  very  difierent  kind.  But  it  is  obvious  that 
the  duties  of  the  Bench  could  not  be  satisfactorily  performed  without  the 
great  advantage  which  we  derive  in  our  deliberations  from  the  ability  and 
learning  of  the  Bar.  It  is  not  without  a  pang  that  I  now  cease  to  frequent 
these  halls  which  I  have  so  long  frequented,— that  I  relinquish  the  plea- 
sure of  meeting  here  daily,  and  of  seeing  those  faces  and  hearing  those  voices 
with  which  I  have  been  so  long  familiar,  and  that  I  give  up  the  satisfaction 
of  observing  the  display  of  ability  and  learning  and  skill  of  the  practised 
members  of  the  Bar,  and  the  great  delight  of  witnessing  the  gradual  devel- 
opment of  rising  talent  But  responsible  and  onerous  duties, — constant  and 
continuous, — weigh  heavily  upon  a  mind  of  constitutional  anxiety.  The 
progress  and  influence  of  time  is  irresistible.  I  deem  it  wiser  to  accept 
the  first  hints  of  that  relentless  invader  than  recklessly  to  set  them  at  defi- 
ance. I  therefore  feel  that  it  is  more  becoming  and  better  that  I  should 
incur  the  risk  of  the  remark  that  I  have  quitted  too  soon  than  that  I  should 
expose  myself  to  the  reflection  that  I  have  delayed  too  long.  Tou  have 
been  pleased  to  refer  to  another  circumstance,  which,  if  it  be  tho  gracious 
pleasure  of  Her  Majesty  to  realise,  we  can  only  regard  as  one  more  of  the 
many  proofs  that  she  has  been  pleased  to  give  of  her  constant  eye  upon  this 
part  of  her  dominions,  and  her  disposition  to  allow  the  ancient  institutions 
of  this  part  of  her  kingdom  to  participate  in  those  honours  of  which  she  is 
the  fountain.  If  I  am  placed  in  a  position  to  discharge  duties  such  as  I 
have  been  in  use  to  do,  I  shall  endeavour  to  the  best  of  my  ability  to  per- 
form that  task.     I  am  now  about — and  it  is  with  deep  emotion  that  I  an- 


1 


THE  MONTH.  159 

Deance  it — to  part  from  ooUeagues  with  whom  I  have  been  aotijig  in  con- 
itant  hannony,  and  from  whom  I  have  reoeived  the  most  cordial  support 
and  the  most  able  assistance.  I  can  never  forget  the  benefits  which  I  have 
derived  from  that  assistance,  and  I  can  never  cease  to  have  for  them  the 
most  cordial  affection  and  regard  stamped  on  the  tablets  of  my  memory.  I 
hope  yon  will  accept  these  expressions  of  my  feelings  in  regard  to  the 
Faculty,  and  that  my  colleagues  will  believe  the  sincerity  of  the  remarks 
which  I  have  made.  Th^  have  known  me  too  well  to  believe  that  I  would 
speak  anything  but  what  I  feel.     (Applause.) 

The  Principal  Keeper  of  the  Signet,  on  behalf  of  the  Society  of  Writers 
to  the  Signet,  then  presented  an  address  to  his  Lordship. 

Mr  Landale,  Prases  of  the  Society  of  Solicitors  before  the 
Supreme  Courts,  then  read  an  address,  which  so  aptly  touches  on 
some  of  the  characteristics  of  the  ex-Lord  President  that  we  can* 
not  refrain  from  quoting  it : — 

To  THE  Right  Honourable  Duncan  M^Neul, 
Lord  Justtoe- General  of  Scotland. 

Mt  Lord, — We,  the  Society  of  Solicitors  before  the  Supreme  Courts  of 
Scotland,  take  leave  to  address  to  you  a  few  words  expressive  of  our  feel- 
mgs  on  the  occasion  of  your  relinquishinc^  your  position  as  head  of  those 
Courts,  to  take  your  place  in  the  Upper  House  of  Parliament,  in  obedience 
to  the  caU  of  Her  Majesty. 

At  a  very  early  period  of  life  you  won  the  confidence  of  suitors  by  the 
loundness  of  your  opinions,  by  your  eloquence  and  skill  as  a  pleader,  and 
by  the  respect  habitually  paid  by  the  Bench  alike  to  your  talents  and  your 
probity.  The  manner  in  which  you  filled  the  successive  offices  of  a  local 
Judge,  of  Dean  of  Faculty,  of  Solicitor- General,  and  afterwards  of  Lord 
Advoeate,  with  a  seat  in  the  Commons  House  of  Parliament,  commanded 
just  admiration ;  and  your  subsequent  elevation  to  the  Presidency  of  the 
College  of  Justice  met  with  the  unanimous  approval  of  the  profession  and 
tbe  country. 

We  do  not  presome  to  dwell  upon  the  mode  in  which  you  have  dis* 
ekarged  the  duties  of  your  high  position.  The  printed  records  of  your 
jud^ents  wiU  tell  posterity  of  a  Judge  whose  vast  legal  stores  co-operated 
with  the  instincts  of  humanity,  and  who  knew  so  well  how  to  reconcile  the 
claims  of  law  and  of  justice.  Those  records,  however,  will  tell  but  imperfectly 
wbat  we,  in  common  with  the  other  members  of  the  College  of  Justice,  know 
of  a  bearing,  ever  dignified,  but  kindly  alike  towards  Judges  and  practi- 
tioners— of  a  temper  ever  equal — of  an  unwearied  anxiety  to  reach  the 
tmth — of  great  firmness,  and  of  great  gentleness — in  a  word,  of  a  judicial 
character  which  has  equally  won  our  confidence,  our  respect,  and  our  love. 

We  do  not  affect  to  disguise  it,  that  our  concern  is  great  at  seeing  you 
removed  from  the  headship  of  the  Courts  before  which  we  practise,  but  our 
Kgrets  are  modified  by  the  pride  we  feel  in  seeing  the  merits  of  our  chief 
^Qs  recognised  by  his  Sovereign,  and  that  you  are  hereafter  to  occupy  a 
higher  and  more  important  sphere  of  usefulness  to  your  country.     Aa  you 

2  from  among  us,  our  best  wishes  attend  you,  and  our  trust  that  many 
jfB  of  health,  strength,  and  usefulness  may  yet  be  youni. 

VOU  XL  HO.  OXXIII. — ^MABGH  1867.  L 
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The  Lord  Jubtiob-c/eneral,  in  reply,  thanked  the  Society  of  Solxcitora, 
and  added — To  have  received  on  an  occasion  such  as  this  the  expression 
of  approval  of  all  the  bodies  engaged  in  the  conduct  of  business  in  the 
Court  is,  I  think,  the  greatest  reward  that  a  person  retiring  from  the  posi- 
tion I  now  occupy  could  possibly  receive.  If  the  event  which  yon  have 
referred  to,  rather  by  anticipation,  ever  should  be  realised,  I  hope  I  shall 
be  able  to  carry  to  the  performance  of  my  duties  elsewhere  the  same  claim 
to  your  respect  which  you  say  I  have  acquired  here. 
The  Court  then  rose ;  and  as  he  was  leaving  the  chair, 
The  Lord  Justice- General  said — I  must  now  say  to  you  all  farewell  in 
my  judicial  capacity.     (Loud  applause.) 

Compensation  for  Railway  Injuries. — ^A  communication  on 
this  subject  from  Professor  Syme  appeared  in  the  Lancet  some 
time  ago,  which  deserves  attention  not  only  on  account  of  the  emi- 
nence of  its  author,  but  also  for  the  importance  of  the  subject  to 
which  it  relates.  It  gives  a  curious  private  history  of  a  case  which 
was  tried  at  the  last  Christmas  Jury  Sitting  in  Edinburgh. 
Professor  Syme  referred  also  to  the  case  of  Denbam  v.  Great 
Northern  Railway  Company,  tried  at  Guildhall  a  year  earlier,  in 
which  the  plaintiff,  a  commercial  traveller,  asked  for  £1 2,000,  and 
got  £4700.  That  case  was  remarkable  for  the  conflict  of  medical 
evidence ;  and,  as  Mr  Syme  asserted,  for  the  fact  that  "  before  the 
end  of  many  months,  the  plaintiff,  who  had  been  rapidly  recover- 
ing, admitted  that  he  was  quite  well,  as  he  still  continues  to  be." 
This,  it  is  right  to  mention,  has  called  forth  a  letter  from  Mr 
Denham's  law  agent,  containing  a  denial  of  the  statement.  There 
also  appeared  in  a  subsequent  number  of  the  Lancet  a  letter 
from  one  of  the  medical  gentlemen  who  had  given  evidence 
on  the  opposite  side  firom  Mr  Syma  This,  as  was  to  be  expected 
where  two  medical  gentlemen  differ  in  opinion,  is  in  a  highly  con- 
troversial tone,  but  it  contains  nothing  to  our  present  purpose.  As 
Mr  Syme's  paper  has  not,  so  far  as  we  are  aware,  been  noticed  in 
Scotland,  we  quote  the  material  parts  of  it  After  the  reference 
to  Denham's  case : — 

The  truth  is,  that  when  juries  find  the  medical  evidence  so  conflicting, 
not  being  able  to  judge  for  themselves  as  to  the  merits  of  the  case,  they 
almost  always  decide  in  favour  of  the  claimant,  so  that  there  is  thus  great 
encouragement  afforded  to  unfounded  or  exaggerated  demands  for  redress. 
Indeed  any  man  who  travels  by  railway  may  easily  obtain  a  competency 
by  stumbling  on  the  platform  after  the  door  of  his  carriage  has  been  opened 
by  a  servant  of  the  company,  but  before  the  train  has  ceased  to  move.  He 
has  then  merely  to  go  to  bed,  call  in  a  couple  of  sympathizing  doctors,  dili- 
gently peruse  Mr  Erichsen's  lately  published  work  on  Railway  Injuries,  go 
into  court  on  crutches,  and  give  a  doleful  account  of  the  distress  experienced 
by  his  wife  and  children  through  his  personal  sufferings,  which  have  resulted 
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firom  the  ctilpable  negligence  that  allowed  him  to  leave  his  seat  prematurely. 
Who  can  doubt  that  in  such  ciroamstances  the  jury  would  give  large 
danuiffefl. 

This  system  ought  certainly  to  be  put  down,  and  as  one  means  of  doing 
BO,  I  beg  to  suggest  the  publication  of  cases  exhibiting  an  entire  discrep- 
ancy between  the  medical  evidence,  in  order  that  regard  for  professional 
character  may  tend  to  check  the  reckless  advocacy  of  one-sided  views.  The 
results  of  such  cases  in  regard  to  the  claimant's  speedy  recovery  of  health 
would  also  be  worthy  of  attention  for  the  same  purpose ;  and,  having  given 
one  of  these,  I  may  add  a  case  of  medical  diversity  that  has  just  occurred 
here. 

On  the  27th  of  April  last  a  commercial  traveller  drove  out  in  the  even- 
ing to  my  residence  in  the  neighbourhood  of  Edinburgh,  and  informed  me 
that  he  had  been  shaken  the  night  before  in  a  railway  collision  near  Ber- 
wick-on-Tweed.  He  had  walked  immediately  afterwards  a  mile  and  a  half 
to  see  Dr.  Maclagan^  of  Berwick,  and  having  been  assured  by  him  that 
there  was  no  local  injury  or  occasion  for  confinement,  had  come  on  to  Edin- 
horgh.  Finding  that  there  was  no  local  complaint,  I  desired  him  to  call 
next  morning  at  my  house  in  Rutland  Street,  and  tell  me  if  he  felt  anything 
wrong.  He  accordingly  did  so,  and  then  exhibiting  the  most  perfect  free- 
dom in  all  his  movements,  without  any  sign  of  local  injury,  I  concluded 
that  if  he  felt  any  uneasiness,  it  must  be  more  mental  than  bodily.  Having 
expressed  my  opinion  to  this  effect,  I  was  rather  surprised  by  being  asked 
to  recommend  a  law-agent,  and,  it  is  hardly  necessary  to  say,  declined  to 
do  so. 

On  the  same  day,  the  28th  of  April,  it  appears  that  this  person,  having 
procured  an  accomplished  agent,  applied  to  a  surgeon  of  experience  in  cases 
like  his  own,  who  discovered  that  he  had  sustained  a  "severe  wrench  of  the 
spine  and  sacro-iliac  synchondrosis,''  put  him  to  bed,  called  in  a  trustworthy 
coadjutor,  and  visited  his  interesting  patient  at  least  once  a  day  for  months. 
Od  the  12th  of  June  Dr.  Dunsmure  requested  me  to  see  the  claimant,  as 
be  had  now  become.  We  found  him  lying  upon  a  sofa,  from  which  he  rose 
and  walked  with  vigour  and  flexibility  of  body.  There  was  not  the  slightest 
swelling,  discolouration,  or  rigidity  of  the  spine,  and,  on  the  contrary,  every 
appearance  of  good  health  so  far  as  we  eould  judge  from  our  own  observa- 
tioB. 

On  the  29th  of  July,  the  trial  being  about  to  take  place,  the  claimant 
desired  to  be  examined  by  a  commission ;  and  his  ordinary  attendant  hav- 
ing g^ven  a  certificate  on  "  soul  and  conscience ''  that  he  was  unable  to 
appear  in  the  witness-box  without  serious  injury  to  his  health,  I  was  re- 
quested along  with  Dr.  Dunsmure  to  report  as  to  this  for  the  information  of 
the  Court.  We  found  the  claimant  lying,  or  rather  lolling,  on  two  chairs 
in  a  garden,  to  and  from  which  he  walked  in  leaving  and  returning  to 
his  room,  which  was  up  a  stair  on  the  drawing-room  floor.  He  told  us  that 
be  sat  at  his  meals,  and,  on  the  whole,  he  had  no  appearance  whatever  of 
had  health.  We  reported  our  opinion  that  he  could  ss^ely  appear  in  Court, 
and  the  trial  was  ordered  to  proceed.  But  the  claimant's  legal  advisers 
applied  for  delay. 

On  the  14th  of  December  Dr.  Dunsmure  and  I  were  again  requested  to 
see  the  claimant,  as  the  trial  was  to  take  place  on  the  24th.  We  found 
that  he  was  not  at  home,  but  after  a  little  while  saw  him  walking  stoutly 
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along  the  street  from  a  pnblie  bathing  establishnient,  which  it  ap- 
peared he  had  frequented  for  seyeral  montha.  He  walked  np  the  Btair  of 
his  residence  before  me,  and  neither  then  nor  afterwards,  when  more  par- 
ticularly examined,  showed  any  ngn  of  spinal  or  other  disease.  At  the 
trial,  after  the  plaintiflf  had  been  examined,  sitting  in  a  chair,  as  he  was  not 
able  to  go  into  the  witness-box  I  his  counsel  agreed  to  accept  L.  1000,  in- 
stead of  the  L.3000  which  had  been  demanded. 

I  deem  it  unnecessary  to  offer  any  observations  on  this  case,  but  would 
suggest  the  following  questions : — 

1.  Could  any  one  who  had  sustained  a  severe  wrench  of  the  spine  and 
sacro-iliac  synchondrosis  immediately  afterwards  walk  a  mile  and  a  half,  or 
on  the  two  following  days  travel  sixty  miles  by  railway,  drive  about  in  oabs, 
and  make  visits  without  local  complaint  ? 

2.  Could  serious  disease  of  the  spine  resulting  from  external  violence  exist 
for  eight  months  without  presenting  some  sign  of  its  presenoe  in  the 
patient's  gait,  flexibility  of  trunk,  or  general  appearance  ? 

Edinburgh,  Dec.  26,  186& 

Scotch  Bills  in  Parliament — ^The  Hypothec  Amendment  and 
the  Becovery  of  Debts  in  Sheriff  Courts  Bills  have  been  introduced 
and  read  a  first  time  in  the  House  of  Lords.  It  is  also  said  that 
another  Hypothec  Bill  is  likely  to  be  introduced.  The  Govern- 
ment Bill  is  a  mere  transcript  of  the  recommendations  of  the 
Hypothec  Commission.  The  rival  bill,  we  presume,  is  that  which 
was  prepared,  but  not  introduced  last  Session,  by  Mr  Young,  M.P., 
and  which  (as  may  be  conjectured  from  the  statement  of  his  views 
given  on  another  page)  proposes  to  abolish  the  landlord  s  prefer- 
ence altogether.  Mr  Walpole  has  announced,  in  the  House  of 
Commons,  that  several  other  Bills  are  in  an  advanced  state  of 
preparation — ^viz.,  the  Writs  Registration  Bill,  the  Justiciary  Court 
Bill,  the  Heritable  Securities  Succession  Bill,  and  the  Consolidar 
tion  of  Law  of  Nuisance,  &c.,  in  Scotland  BilL 

In  the  House  of  Commons,  on  the  21st  of  February,  on  the 
motion  of  Sir  Graham  Montgomery,  a  Bill  was  brought  in  and 
read  a  first  time,  to  regulate  the  Ofiice  and  Court  of  the  Lyon- 
King-of-Arms  in  Scotland.  Its  provisions  include  the  substitution 
of  salaries  for  the  fees  hitherto  payable  to  the  officers  of  the  Lyon 
Court,  and  the  eventual  reduction  of  the  number  of  Heralds  and 
Pui-suivants  to  three  of  each.  The  rights  of  the  present  Lyon 
Clerk  and  the  present  Heralds  and  Pursuivants  are  reserved. 

Mr  Young,  M.P.,  on  proposed  Law  Reforms, — ^The  Whig  ex- 
Solicitor-General  has  been  addressing  his  constituents  in  the  Wig- 
town Burghs.  Leaving  for  a  time  the  all-engrossing  topic  of  re- 
form of  the  franchise,  he  adverted  to  some  subjects  with  which 
lie  may  be  supposed  to  be  more  fiuniliar,  and  as  to  wkich  the 
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opinions  of  the  acknowledged  leader — facile  pri/nceps — of  the 
Scotch  bar  are  perhaps  entitled  to  be  recorded  in  our  pages  : — 

THB  ZtAW  OF  HTPOTHBC. 

Af  one  of  the  Commisrionen  I  considered  the  sabject  with  all  anxiety,  and  the 
ikw  I  took  of  it  was  this — ^that  a  landlord  ought  to  hare  no  greater  securitf  for  the 
debt  which  hia  tenant  owes  him  than  other  members  of  the  community  have  for 
debts  incurred  to  them  in  the  ordinary  coarse  of  business.  It  did  not  seem  to  us 
that  people  whose  trade  consists  in  letting  land  for  hire — ^which  is  precisely  the 
position  of  landlords — are  entitled  to  any  greater  protection  than  other  members  of 
the  community.  This  explanation  has  been  offered — that  landlords  must  of  neces- 
siij  give  credit ;  they  can't  have  their  rents  before  the  crop  is  reaped,  and  as  they 
most  give  credit,  they  ought  therefore  to  have  security.  I  do  not  see  the  conse- 
qoence.  Other  traders  must  give  credit,  or  all  business  would  stop.  Why  should 
landlords  who  give  credit  from  the  necessity  of  the  case  give  that  credit  at  the  risk  of 
other  people  ?  It  is  the  greatest  mistake  in  the  world  to  say  that  the  produce  of  the 
farm  is  the  landlord's.  No  doubt  it  is  the  produce  of  the  farm,  but  it  is  the  produce 
of  manures,  of  various  artificial  and  natural  appliances,  of  the  tenant's  skill  and  la- 
boor,  of  the  labour  of  those  employed  by  him — in  short,  of  the  expenditure  of  his 
capital,  skill,  and  industry.  The  crop  is  the  produce  of  all  that,  and  why  is  the  land- 
lord to  have  a  preference  as  to  that  over  all  others  ?  Why  is  his  tenant  to  be  put 
in  the  invidious  position  that  he  cannot  go  into  a  bank  in  order  to  obtain  accommo- 
dation on  the  same  footing  as  others,  and  that  all  the  banks  should  have  it  pro- 
dauned  to  them  that  all  that  man's  stock-in-trade  and  all  the  produce  of  his  farm 
are  hypothecated  to  one  favoured  creditor,  who,  if  any  calamity  befalls  him,  can 
step  in  and  carry  off  stock  and  produce  to  the  prejudice  of  every  other  trader  ?  That 
is  hurtful  to  the  tenant,  but  it  is  absolutely  unjust  to  the  trader ;  fori  have  never  been 
able  to  see  why  those  who  furnish  tenants  with  the  materials  necessary  for  carrying  on 
the  business  of  the  farm  should  find  their  claims  postponed  to  those  of  the  landlord. 
It  is  the  greatest  delusion  in  the  world  to  represent— -as  is  sometimes  done  by  refer- 
eace  to  ancient  Scottish  law — ^that  the  produce  of  the  farm  is  the  landlord's,  and  that 
he  is  entitled  to  a  certain  share  of  it.  it  used  to  be  the  system  under  that  old  Scotch 
lair— wliich  speaks  of  tenants  '*  as  the  puir  bodies  that  labours  the  grand  " — ^it  used 
to  be  the  system  that  the  '^puir  bodies"  raised  the  crops  and  gave  the  landlord  a 
share  of  them,  or  rather  received  from  the  landlord  a  share  of  them  for  their  own 
remuneration.  But  it  is  absurd  to  say  that  a  landlord  has  any  more  property  in  the 
produce  of  a  farm  that  he  lets  to  another  man  than  he  who  lets  a  manufactory  to  a 
tenant  has  in  the  produce  of  that  manufactory.  It  is  said — if  you  deprive  the  land- 
lord of  the  security  of  the  hypothec — ^that  is  to  say,  of  the  security  which  he  holds  at 
the  expense  of  others — ^you  will  injure  a  very  worthy  class  of  the  agricultural  com- 
mantty — ^namely,  the  small  farmers — ^who  are  altogether  or  nearly  destitute  of  capi- 
tal, but  who  are  honest,  industrious  men,  who  make  their  rents  out  of  their  farms, 
very  much  by  the  labour  of  themselves  and  their  families ;  and  that,  without  the  se- 
conty  of  the  hypothec,  landlords  would  not  take  them  as  tenants,  and  thus  a  great 
hardship  would  be  inflicted  upon  them.  I  have  not  the  remotest  apprehension  of 
such  a  result.  The  result  of  the  inquiries  we  made  on  the  subject  was,  that  there 
were  no  safer  tenants  than  this  very  class,  that  there  were  no  tenants  in  Scotland 
vho  paid  their  rents  more  punctually  than  they,  and  that  landlords  felt  with  these 
men  the  greatest  security.  In  the  first  place,  therefore,  landlords  are  not  exposed 
to  any  extra  danger  of  loss  from  dealing  with  these  smaller  tenants ;  and  if  they  are 
exposed  to  any  loss,  it  may  be  asked,  why  do  they  let  their  farms  to  them  ?  The 
answer  is  clear.  They  get  higher  rents  from  these  tenants  of  small  possessions  than 
from  the  greater  tenants  with  capital  for  their  farms.  It  is  for  their  own  profit, 
therefore,  that  they  select  this  class  of  tenants.  I  would  not  for  the  world  cast  any 
snspicion  on  the  motives  of  landlords,  but  if  they  let  their  farms  for  perfectly  ade- 
quate rents  to  wdl-seleeted  tenants  of  small  capital,  and  if  they  run  a  risk  in  so  do- 
ing, that  risk  should  come  upon  themselves ;  ai^d  I  certainly  would  not  give  them 
moch  credit  for  kindness  in  letting  their  land  to  a  class  of  small  tenants  if  that  kindness 
is  to  be  at  the  risk  and  expense  of  other  people.  Mr  Young  went  on  to  say  that  be 
had  seen  the  draft  of  a  bill  on  the  subject,  which  was  confined  in  the  meantime  to 
carrving  out  the  minor  changes  on  which  the  Commission  was  agreed,  and  which 
voold  be  introduced  this  session,  but  which  he  had  no  expectation  of  seeinc 
pused  by  the  present  Parliament  until  the  Reform  question  was  settled.    He  would 
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not  willingly  endanger  these  changes,  for  they  vonld  effect  imnroTeinents ;  bnt  if 
withoat  doing  that  he  could  see  his  way  to  secure  the  passing  of  a  larger  and  more 
extensive  measure  he  would  not  fail  to  the  best  of  his  ability  to  endeavoar  to  attain 
that  end. 

THS  QAMX'LAWB 

Was  a  snbiect  which  it  was  extremely  difficult  to  deal  with  by  legislatire  enad  - 
ment.  He  iiad  been  gratified  to  perceive  that  the  tenant-farmers  in  several  district 
of  Scotland  had  been  bestirring  themselves  upon  the  aubject,  and  to  some  effect 
It  was  from  public  opinion  alone  that  any  change  would  be  effected.  It  was  not  a 
matter  in  which  Parliament  could  interfere  with  much  practical  effect.  There  migh 
be  an  Act  making  the  presumption,  in  the  absence  of  a  contract,  either  one  way  o> 
another  ;  but,  so  far  as  he  was  able  to  see,  legislation  could  do  no  more  than  this,  for 
it  would  be  contrary  to  that  principle  of  freedom  as  to  which  thej  were  all  agreed, 
upon  which,  at  least,  all  the  members  of  ths  Liberal  party  were  agreed,  that  Parlia- 
ment should  interfere  to  prescribe  the  terms  upon  which  private  contracts  should  be 
made.  In  Aberdeenshire,  Kincardineshire,  and  o^her  coanties,  the  farmers  had 
shown  how  strong  they  were ;  and  if  the  farmers  in  this  district  would  follow  that 
example  by  showmg  how  earnest  thev  were  on  the  subject,  they  might  depend  on  it 
that  public  opinion  would  run  strongly  in  their  favour,  and  that  the  grievance  would 
not  be  of  long  continuance. 

Thb  Lokd  Advocatb^b  Small- Debt  Bill. 

It  is  proposed  to  extend  the  small  debt  jurisdiction  of  Sheriffs  from  L.12 
to  L.60.  Debts  under  L.I2  are  at  present  called  small  debts,  and  it  is  pro- 
posed that  debts  up  to  L.50  shall  in  future  be  called  small  debts,  and  that  Sheriffs 
and  their  substitutes  shall  have  power  to  deal  with  such  cases  in  a  summary 
manner — to  be,  in  fact,  supreme — no  review  being  allowed  except  in  a  certain 
manner  specified  in  certain  exceptional  cases.  It  does  not,  I  confess,  appear  to 
me  that  you  will  ever  make  a  L.bO  debt  a  small  debt  by  calling  it  so.  L.50 
seems  to  me  to  be  a  considerable  sum  of  money.  And  I  don't  think  yon  will 
make  a  debt  of  this  kind  more  easily  dealt  with  by  the  Sheriffs  and  Sheriff-Substi- 
tutes in  Scotland  by  calling  it  a  small  debt.  No  doubt  it  is  very  much  to  be  desired 
that  men  should  be  able  to  have  their  disputes — and  there  are  many  honest  disputes 
among  men^-settled  speedily  and  cheaply.  But  I  fear  this  involves  a  problem  which 
remains  to  be  solved,  not  only  in  this  country,  but  in  England  and  every  country  I 
know;  for  cheap  law  has  not  yet  been  found  to  be  very  beneficial.  I  sm  not  alto- 
gether sure — though,  perhaps,  it  is  a  strong  thing  to  say — that  it  is  quite  desirable, 
for  my  experience  is,  and  probably  it  may  be  the  experience  of  mo8t  of  you,  that 
cheap  law  is  like  other  cheap  things,  very  apt  to  be  of  bad  quality.  Yon  may  have 
more  of  it  for  your  money;  a  great  many  more  litigations — cheap  litigations  and 
cheap  law,  but  I  rather  think  that  it  would  be  better  to  have  little  of  it  and  of  good 
quality,  even  although  it  should  cost  rather  more.  I  am  afraid  that  litigation  may 
be  increased,  not  to  the  benefit  but  to  the  prejudice  of  the  community.  For  my  own 
part,  I  am  not  for  extending  the  final  jurisdiction  of  the  Sheriff  in  this  respect  be* 
yond  the  mark  at  which  it  has  stood  for  now  upwards  of  a  quarter  of  a  centory.  A 
grateful  country  ought  to  erect  a  monument  to  the  man  who  should  solve  the  pro- 
blem— for  the  solution  of  which  we  have  been  so  long  waiting — of  providing  good, 
cheap,  and  at  the  same  time  speedy  law,  but  I  do  not  think  you  advance  a  step  to- 
wards the  solution  of  it  by  enacting  that  Sheriffs  and  their  substitute  shall  be  sum- 
mary and  supreme  in  all  cases  up  to  L.50. 

Appointmente — Scotlcmd, — Alexander  Forbes  Irvine,  Esq.,  of 
Drum,  Advocate,  has  been  appointed  to  the  office  of  Clerk  of 
Justiciary,  vacant  by  the  resignation  of  Mr  Charles  Neaves.  Mr 
L'vine  was  admitted  to  the  Faculty  of  Advocates  in  1843,  and, 
as  he  has  reported  the  decisions  of  the  Court  of  Justiciary  since 
1851,  may  be  presumed  to  have  a  certain  claim  to  the  preferment 
he  has  obtained.  He  is  Convener  of  the  County  of  Aberdeen, 
and,  in  that  capacity,  has  acquired  a  reputation  for  business  talents 
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which  augurs  well  for  the  successful  discharge  of  the  important 
fuDctions  to  which  he  is  now  called  The  salary  is  £700  a  year. 
We  learn,  with  satisfaction,  that  Mr  Donald  Robertson,  so  long 
known  as  the  able  and  experienced  clerk  to  the  ex-Lord  Justice- 
General,  has  been  appointed  to  the  office  of  Depute-Clerk  of 
Session,  vacant  by  the  resignation  of  W.  F.  Skene,  Esquire,  W.S. 

Appoihtmkkt — England — Lord  Derby,  not  content  with  the  legal  patronage  which 
fortune  has  bestowed  on  him,  has  created  a  new  legal  office,  that  of  Legal  Adviser 
to  the  Colonial  Office,  with  a  salary  of  L.1200  a-year.  Mr  Henry  Thurstan  Holland, 
Barrister  of  the  Northern  Circuit,  has  received  this  appointment,  which  is  to  be  in- 
compatible with  practice  at  the  Bar. 

BoTAi.  Commission. — The  Queen  appointed  Sir  William  Erie  (late  Lord  Chief- 
Justice  of  the  Common  Fleas),  ^e  Earl  of  Lichfield,  Lord  Elcho,  Sir  Edmund  Walker 
Head,  K.C.B ,  Sir  Daniel  Gooch,  Herman  Men' vale,  Esq.,  C.B.,  James  Booth,  Esq., 
C.B^  John  Arthur  Roebuck,  Esq.,  Q.C.,  M.F,  Thomas  Hughes,  Esq.,  barrister-at- 
Isw,  M.P.,  Frederic  Harrison,  Esq.,  barrister -at-law,  and  William  Matthews,  Esq., 
to  be  Her  Majesty's  Commissioners  to  inquire  into  and  report  on  the  organization 
and  rules  of  trades'  unions  and  other  associations,  whether  of  workmen  or  em- 
ployers, and  to  inquire  into  and  report  on  the  effect  produced  by  such  trades'  unions 
and  associations  on  the  workmen  and  employers  respectively,  and  on  the  relations 
between  workmen  and  employers,  and  on  the  trade  and  industry  of  the  country,  with 
power  to  investigate  any  recent  acts  of  intimidation,  outrage,  or  wrong  alleged  to 
bsTe  been  promoted,  encouraged,  or  connived  at  by  such  trades'  unions  or  other  as- 
sociations, and  also  to  suggest  any  improvements  to  be  made  in  the  law  with  respect 
to  the  matters  aforesaid,  or  with  respect  to  the  relations  between  workmen  and  their 
employers  for  the  mutual  benefit  of  both  parties.  Mr  F.  P.  'Onslow  has  been  ap- 
pointed Secretary  to  the  Commission. 


Note. 


We  r^ret  to  find  that  the  reference  to  Mr  John  M'Laren 
in  the  letter  of  "An  Advocate  "  on  Colonial  Appointments  in  our 
last  number.  Las  been  misunderstood.  We  do  not  think,  that 
such  an  aUusion  in  this  Journal,  with  which  Mr  M'Laren  was  so 
loDg  honourably  connected,  can  fairly  be  construed  in  the  dis- 
paraging sense  which  we  understand  has  been  put  upon  it  in  some 
qnarteis.  To  any  one  who  has  even  a  slight  acquaintance  with 
the  recent  history  of  Edinburgh  and  the  Parliament  House,  no- 
thing could  seem  more  pertinent,  in  treating  of  the  exercise  of 
Government  patronage  in  Scotland  by  the  Whigs,  than  to  refer 
to  a  well-known  transaction  from  which  Mr  M'Laren  at  least  de- 
rived no  discredit.  Our  correspondent  assures  us,  further,  that 
he  has  the  highest  respect  for  Mr  M'Laren,  and  that  in  alluding 
to  him  he  had  no  intention  to  convey  any  different  impression. 
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COURT  OF  SESSION. 

(Reported  hy  William  Outhrie  and  Donald  Crawford,  Esquires,  Advocates.) 


FIRST  DIVISION. 
SfiEPHBKD  &  Co.  V.  Bartholomew  &  Co. — Jan,  23. 

Proof— Bill 

Shepherd  k  Co.,  Manchester,  sued  Bartholomew  &  Co.,  Glasgow,  for 
£4085,  "  being  the  price  of  cotton  bought  by  the  defenders  from  the  pur- 
Buers,  and  for  which  two  bills  were  drawn  by  the  pursuers  upon,  and  accepted 
by,  the  defenders,"  dated  respectively  22nd  Dec.  1864  and  2nd  Jan.  1865. 
The  pursuers  set  forth  that  they  had  for  some  years  past  had  transactions 
in  cotton  with  (he  defenders,  and  also  with  the  firm  of  John  and  Robert 
Cogan  of  that  city ;  that  Mr  Robert  and  Mr  John  Cosan  were,  till  10th 
April  1865,  partners  of  both  firms;  that  Robert  was  in  the  habit  of  buying 
cotton  for  both  firms  from  pursuers ;  and  that  the  pursuers  were  in  the  habit 
of  drawing  on  either  firm  at  discretion,  according  to  the  respective  liabilities 
of  the  firms.  In  Nov.  and  Dec.  1864,  Cogan  ordered  a  quantity  of  cotton 
from  the  pursuers,  who  invoiced  it  to  J.  &  R.  Cogan,  and  the  pursuers  drew 
three  bills,  dated  19th  and  22nd  Dec.  1864,  and  2nd  Jan.  1865,  on  John 
Bartholomew  &  Co.,  for  £4177,  £1706,  and  £2378 ;  and  two  on  J.  &  R. 
Cogan  for  £3865  and  £1980.  These  were  accepted  and  fell  due  in  March 
and  April  1865,  but  were  not  retired.  Fresh  bills  were  drawn  by  the  pur- 
suers, one  on  Bartholomew  &  Co.  for  £4173,  and  two  on  J.  &  R.  Cogan  for 
the  rest  of  the  sum ;  and  were  accepted.  Thus,  the  larger  amount  of  the 
debt  was  transferred  to  the  Cogans ;  it  did  not  appear  by  what  arrangement, 
or  whether  by  any  arrangement.  The  original  bills  remained  in  the  pur- 
suers' possession.  In  April  1865  both  Bartholomew  k  Co.  and  the  Cogans 
stopped  payment,  and  the  pursuers  ranked  for  the  second  biUs  on  both 
estates  and  received  dividends  of  6s.  8d.  on  the  Cogans',  and  ISs.  per  pound 
on  Bartholomew  k  Co's  estate,  under  reservation,  as  they  say,  of  all  their 
rights  under  the  old  bills.  The  pursuers  maintained  that  the  fresh  bills  * 
were  merely  an  additional  security  for  the  original  debt.  The  defenders 
pleaded  that  the  bills  libelled  on  had  been  renewed  and  superseded  by  the 
second  set  of  acceptances,  on  which,  moreover,  the  pursuers  had  accepted 
composition,  ranking  for  the  full  debt.  They  averred  that  there  had  been 
a  uniform  practice  between  the  parties  that,  when  bills  were  renewed,  the 
old  bills  were  not  given  up  till  the  account  or  transaction  was  finally  closed. 
The  Lord  Ordinary  (Jerviswoode),  before  answer,  allowed  both  parties  a 
proof  of  their  averments.  The  pursuer  reclaimed,  maintaining  that  the  ex- 
tinguishment of  the  bills  could  be  proved  only  by  writ  or  oath. 

The  Lord  President  said  that  the  conclusions  showed  that  this  was  not 
purely  an  action  on  the  bills,  but  for  the  price  of  the  cotton ;  and  that  the 
statement  of  the  pursuers  themselves  showed  that  part  of  the  price  of  tbe 
cotton  had  been  extinguished  by  payment  of  the  dividends.    Practically  the 
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ftim  of  the  action  was  to  recover  the  diyidend  on  the  earlier  bills  now  sued 
OQ  also.  That  itself  implied  some  inquiry.  His  lordship  thought  it  com- 
petent to  allow  a  proof  before  answer  as  to  the  transactions  between  these 
parties,  as  to  the  footing  on  which  the  bills  remained  in  the  hands  of  the 
pQTSueni,  and  as  to  the  way  in  which  some  of  the  amount  was  extinguished. 
It  would  still  be  possible  to  hold,  after  the  proof  had  been  taken,  that  the 
role  of  law  contended  for  by  the  pursuers  was  applicable  in  the  circum- 
stances. 

Lord  Curriehill  said  that  if  this  were  a  suspension  of  a  charge,  or  if  the 
action  had  libelled  on  the  bills  alone,  or  if  the  pursuers  had  made  no  admission 
as  to  payment  of  the  diyidends,  the  rule  of  law  as  to  writ  or  oath  would  admit 
of  no  exception ;  and  his  lordship  would  enforce  that  rule,  however  suspici- 
ons he  might  be  of  the  truth  of  defender's  statement.  But  that  rule  did  not 
always  apply.  In  Bums  v.  Bums,  3  D.  1273,  Lord  Fullerton  correctly 
stated  the  principle  of  law.  Here  the  pursuers  began  by  stating  what  the 
nine  consisted  of.  Indeed  the  action  was  not  laid  on  the  bills,  but  was  an 
action  for  the  price  of  goods  sold  and  deliyered.  But  this  was  only  import- 
ant as  a  judicial  statement  of  the  value  for  which  the  bills  were  granted. 
Bnt  they  state,  further,  that  the  goods  were  ordered  by  and  delivered  to 
another  party,  and  not  to  the  defenders.  This  alone  brought  the  case  into 
an  unusual  position,  and  one  calling  for  inquiry.  There  was  no  question 
as  to  the  constitution  of  the  debt,  but  only  as  to  its  subsistence.  The  ques- 
tion was,  this  party  not  having  enforced  his  bill  when  it  fell  due,  and  having 
received  other  bills,  and  received  a  dividend  on  these,  on  what  footing  were 
such  bills  received  ?  In  conformity  with  Bums  v.  BumSf  there  should  bo 
inquiry.  The  onus  was  on  the  defenders,  and  the  rule  of  law  might  still 
come  into  operation  if  they  should  fail  to  establish  their  averments.  His 
lordship  remarked  that  the  action  was  brought  for  payment  of  the  full  sum, 
not  giving  credit  for  the  dividends,  and  that  alone  was  a  reason  for  inquiry. 

Lord  Deas  had  no  doubt  as  to  one  thing — ^vis.,  that  although  the  summons 
was  for  payment  of  certain  sums  as  the  price  of  goods  for  which  bills  were 
granted,  that  did  not  exclude  the  pursuer  from  standing  on  the  law  of  evi- 
dence applicable  to  bills  of  exchange.  That  was  quite  a  correct,  and  indeed 
the  only  safe  way  of  libelling,  on  the  bills.  It  was  a  different  matter 
whether,  on  the  detailed  statement  of  facts,  the  pursuer  might  not  exclude 
himself  from  the  benefit  of  that  law.  His  lordship  saw  no  incompetency  in 
allowing  a  proof  before  answer. 

Lord  Ardmillan  concurred. 

The  Court  adhered. 

Act. — SoL-Oen,  ^  Lancaster,     Agents— -H,  d^  A.  IngliSj  W.8. AU, — 

Young  S  Oijford,     Agents — Maconochie  df  ffare^  W,S. 

Duke  of  Richmond  v.  Whakton  Duff — Jan,  25. 

Deed — Construction — Fishing. 

In  1829  DufTs  predecessor  conveyed  the  fishings  of  Orton  in  the  Spey  to 
the  Duke  of  Gordon's  trustees,  in  whose  right  the  pursuer  now  is,  "reserv- 
ing always  to  me  the  said  Richard  Wharton  Duff,  and  my  successors  in  the 
said  lands  and  estates  of  Orton,  the  privilege  of  fishing  with  the  rod  for  our 
amusement  only."  The  fishings  were  conveyed  as  then  possessed  by  tenants 
eonform  to  a  tack,  which  reserved  to  Mr  Duff  and  his  successors,  and  to  his 
friends^  the  right  of  angling,  subject  to  the  condition  of  paying  for  all  salmon 
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taken.  The  Duke  of  RiohmoBd  brought  this  action  for  declarator  that  the 
right  reserved  was  personal  to  Mr  Duflf  himself  individually,  and  that  he  had 
no  right  to  delegate  or  communicate  it  to  members  of  his  family  or  to  friends 
staying  in  his  house,  and  for  interdict.  The  Lord  Ordinary  (Barcaple) 
decenied  in  terms  of  the  conclusions  of  the  summons.  The  defender  re- 
claimed. 

The  Lord  President — The  terms  of  the  disposition  are  ample,  and  the 
reservation  bears  in  itself  to  be  a  mere  reservation  in  favour  of  the  dis- 
poner  and  his  successors  individually.  Looking  to  these  words  alone,  I  see 
no  ground  sufficient  in  law  to  enable  me  to  extend  the  application  of  the 
words  beyond  Mr  Duff  and  his  individual  successors  in  the  lands,  to  whom 
in  their  own  plain  meaning  they  are  limited.  There  was  some  speculation 
in  the  argument  as  to  whether  the  reserved  right  might  not  come  to  be 
exercised  by  various  persons,  such  as  heirs  portioners,  or  in  the  case  of 
a  subdivision  of  the  lands  of  Orton.  That  may  at  some  time  raise  a  ques- 
tion, but  in  the  meantime  the  question  is  whether  it  is  a  privilege  that 
can  be  communicated  by  Mr  Wharton  Duff.  I  see  nothing  that  can  sup- 
port that  inference.  It  is  a  limited  privilege  on  the  face  of  the  deed.  I 
then  look  to  see  whether  any  circumstances  are  disclosed  which  could  give 
to  the  limited  reservation  a  more  extensive  application;  but  nothing  is 
alleged  that  implies  anything  like  a  mutual  construction  of  the  clause. 
There  was  such  matter  in  the  case  of  Lord  Aboyne  v.  Innes  (6  Pat.  444), 
which  was  decided  on  the  footing  of  subsequent  usage.  There  is  a  refer- 
ence to  a  lease  which  contains  the  usual  clause  descriptive  of  property  let, 
as  held  by  a  particular  tenant  at  the  time.  The  question  is  raised  whether 
certain  conditions  in  it  are  imported  or  implied  in  the  conveyance ;  but 
Mr  Duff  did  not  much  found  on  the  lease,  and  it  may  be  said  that  it  is 
a  two-edged  weapon,  and  that  the  sharper  edge  is  against  him.  This 
clause,  in  its  present  terms,  may  have  been  an  oversight  on  part  of  Doff, 
but  we  have  no  positive  ground  for  saying  so.  It  was  a  money  transaction 
for  a  full  price,  and  I  see  no  ground  to  suppose  that  it  was  without  full 
consideration  that  the  proprietor  of  Orton  limited  the  right  reserved  to 
himself  individually  and  his  successors.  At  all  events,  it  is  not  in  our 
power  to  alter  what  the  parties  have  fixed  for  themselves  by  the  terms  of 
the  deed. 

Lord  Curriehill  concurred. 

Lord  Deas  never  found  more  difficulty  in  forming  a  satisfactory  opinion 
the  one  way  or  the  other.  While  it  was  certainly  a  question  of  intention, 
the  parties  had  not  expressed  their  deed  so  as  to  let  it  be  seen  what  they 
meant  If  they  had  intended  to  prevent  the  Court  having  any  satisfactory 
opinion  at  all  on  that  point,  they  could  hardly  have  succeeded  better.  It 
was  necessary  to  look  to  the  nature  of  the  right  reserved,  and  Mr  DufiTs 
position  as  heritable  proprietor  of  the  fishings  conveyed,  and  of  the  estate 
of  Orton.  The  right  reserved  was  an  heritable  right  attached  to  the 
estate,  not  a  personal  privilege  to  Mr  Duff,  his  heirs,  or  his  singular  suc- 
cessors. It  was  a  right  reserved  for  all  time  to  the  estate  itself  If  not 
that,  it  was,  according  to  our  law,  nothing  at  all.  If  we  stop  in  the  reser- 
vation at  the  words  "  fishing  with  the  rod,'^  that  would  have  been  a  right 
of  angling,  and  it  might  have  been  an  unlimited  and  exclusive  right,  and 
it  is  a  heritable  right  which  may  be  separately  enjoyed.  But  there  was  a 
limit  put  on  that  by  the  words,  "  for  our  amusement  only.^'      Suppose 
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ibe  *'  our  "  to  be  omitted,  it  would  be  impossible  to  say  that  that  was 
a  limitation  to  Doff  and  his  individual  successors.  That  limitation  would 
only  limit  the  purpose  of  the  fishing.  That  brought  it  to  the  narrow 
question  whether  the  ^'  our  "  makes  ail  the  difference  contended  for.  His 
lordship  found  it  difficult  to  suppose  that  could  be  the  meaning.  If  so 
Mr  Duff  must  haye  been  a  more  selfish  man  than  his  lordship  could  easily 
imagine  him  to  have  been.  It  manifested  a  desire  for  personal  and  soli- 
tary pleasure,  which  he  could  not  believe  to  have  been  according  to  his 
nature.  The  reservation  of  right  to  keep  a  boat  was  certainly  with  a  view 
to  the  fishing,  and  supported  this  view.  It  was  the  supposition,  on  the 
other  side,  that  the  right  of  angling  in  every  way  was  given  to  the  pur- 
chaser, subject  only  to  the  right  of  Mr  Duff  to  angle  also.  His  lordship 
thought  that  the  right  of  angling  was  reserved  to  the  estate,  subject  only 
to  the  limitation  that  it  should  be  exercised  only  for  amusement.  Either 
view  was  attended  with  difficulty;  but,  on  the  other  view,  if  Mr  Duff 
died  leaving  six  daughters,  each  would  have  a  right  to  angle  for  amuse- 
ment ;  or  if  he  disponed  his  estate  to  seven  sons,  all  the  sons  could  angle ; 
or  if  he  divided  his  estate  into  portions  as  for  villas,  it  would  follow,  as 
was  fixed  in  the  case  of  Loch  Rannooh,  that  the  privilege  also  would  be 
divided.  All  that  led  to  great  embarrassment ;  and  if  their  lordships  had 
Dot  thought  differently,  he  would  have  thought  the  view  he  had  suggested  led 
to  less  difficulty.  If  the  lease  affected  the  question  at  all,  it  rather  tended  the 
opposite  way  from  that  in  which  the  Lord  President  viewed  the  case. 

Lord  Ardmillan  concurred  with  the  majority,  and  the  Court  adhered. 

Act. — Clark  and  Rutherfurd,   Agents — Gibson-Craig,  Dahiel, db  BrodieSy 

W.S. AIL — SoL'Gen.  and  Adam.     Agents — Tods,  Murray ,  4Jb  Jamic' 

«m,  W.S. 

Inolis  &  Bow  V.  SiQTH  &  AnuffAN. — Jan,  26. 

Arrestment — Breach — Petition  and  Complaint, 

This  was  a  petition  and  complaint  for  breach  of  arrestment  The  peti- 
tioners had  raised  an  action  against  Maclean,  St  John's,  New  Brunswick, 
and  had  arrested  on  the  dependence  the  ship  Julia  Langley,  lying  at 
Gksgow,  of  which  Maclean  was  part  owner.  Upon  this  arrestment  being 
iatiinated  to  the  other  owners  and  Thomson  Aikman  &  Co.,  the  agents  of 
the  charterers,  some  correspondence  passed  as  to  loosing  the  arrestments 
on  caution  ;  but  before  any  arrangement  was  completed,  the  law-agents  of 
Thomson  Aikman  &  Co.  proposed  that  the  vessel  should  in  the  meantime 
be  aUowed  to  proceed  to  the  Tail  of  the  Bank  at  Greenock  to  load  gun- 
powder. This  proposal  was  declined  by  a  letter  delivered  on  the  same  day ; 
but,  notwithstanding  the  ship  proceeded  next  morning  to  the  Tail  of  the 
Bank,  whither  she  had  to  be  followed  and  dismantled  by  a  messenger  sent 
after  her  by  the  arresters.  The  present  petition  and  complaint  was 
brought  against  the  captain  and  the  agent  of  the  charterers  in  Glasgow, 
praying  for  reimbilrsement  of  expenses  and  such  penalty  as  should  be 
thought  fit. 

The  defence  was  (1)  That  there  was  no  attempt  to  remove  the  vessel  be- 
yond the  jurisdiction  of  the  Court,  without  which  there  could  be  no  breach  of 
snestment ;  and  (2),  That  even  what  was  done  was  done  innocently,  and 
because  the  letter  refusing  permission  to  remove  the  vessel  was  not  received 
till  she  had  sailed  down  the  river. 
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In  tbe  coarse  of  the  diseassion,  the  question  was  started  whether,  im 
a  petition  and  complaint,  the  Court  could  award  any  sum  for  expenses,  or 
any  sum  demanded  as  civil  redress.  It  was  maintained  by  the  respondents 
that  such  a  petition  was  for  punishment  and  nothing  else,  for  a  penalty 
to  be  paid,  not  to  the  party,  but  to  the  Crown.  If  the  application  was 
found  to  be  unjustifiable  the  petitioners  themselres  would  be  liable  in 
damages  instead  of  recoTering  them.  Authority  referred  to — Bell  v. 
Jamiesofi,  24th  June  1848, 10  D.  1413. 

The  Lord  Pbesident — This  application  is  not  of  a  usual  kind.  I  don't 
recollect  of  any  application  praying  for  the  punishment  of  a  breach  of 
arrestment  as  a  contempt  of  Court  In  cases  of  breach  of  interdict,  that 
is  common  enough.  I  don't  mean  that  a  party  is  entitled  to  yiolate  an 
arrestment,  or  that  it  is  not  an  offence  to  be  punished ;  but  it  is  not  made 
by  the  Statute,  and  has  not  hitherto  been  treated  as  contempt  of  Court. 
It  is  not  quite  parallel  with  breach  of  interdict.  Arrestment  is  obtained 
as  a  matter  of  coarse,  while  an  interdict  is  an  ordinary  sentence  of  the 
Court.  The  respondents'  contention  that,  notwithstanding  the  arrestment, 
the  master  and  owners  were  entitled  to  take  the  ship  away  provided  they 
did  not  take  it  beyond  the  jurisdiction  of  the  Court,  or  more  than  three 
miles  from  the  coast,  appears  quite  extravagant.  But  arrestment  is  also 
distinguishable  from  interdict,  because  it  is  every  day  made  a  matter  of 
arrangement  how  it  is  to  be  observed.  We  must,  therefore,  consider  the 
arrangement  between  the  parties.  Here  there  was  clearly  a  communing  as 
to  consenting  that  this  vessel  should  have  a  certain  license  as  to  loading 
and  preparing  for  sea ;  and  if  it  does  appear  that  there  was  a  misunder- 
standing as  to  this  arrangement,  it  is  difficult  to  hold  that  the  kind  of 
criminality  pointed  at  in  the  petition  and  complaint  has  been  incurred. 
Here  there  seems  really  to  be  some  reason  to  suppose  that  there  was  to 
bo  an  arrangement,  and  a  party  became  security  for  its  fulfilment  I  don't 
think  this  is  the  kind  of  criminality  that  calls  for  punishment,  though  there 
was  some  rashness  and  a  violation  of  the  strict  letter  of  the  law.  On  the 
other  hand,  an  incompetent  demand  is  made — viz.,  the  demand  for  ex- 
penses. It  may  be  that  the  vessel  going  down  the  river  caused  additional 
expense,  but  that  is  part  of  the  expense  of  the  proceedings  which,  if  they 
succeed,  the  petitioners  may  recover  in  the  cause  in  which  the  arrestment 
is  used. 

The  petition  was  dismissed,  and  neither  party  found  entitled  to  ex- 
penses. 

Act  — Young  and  McLennan.  Agents — Morton^  WhiteJuad^  and  Cfreig^ 
W,S. Alt—Sol'Oen.  and  Oifford.    Agent-^ohn  Ron,  8,8.0, 

Pbt. — Fowler  &  Salter. — Jan,  30. 

Burgh — Managers, 

The  Burgh  of  Kilrenny  was  disfranchised  in  consequence  of  an  error  in 
the  election  of  magistrates  by  a  judgment  of  the  Court  in  1829,  when  in- 
terim managers  were  appointed.  This  was  a  petition  by  managers  ap- 
pointed in  1847,  who  desired  to  resign,  for  the  appointment  of  successors 
with  certain  powers.  The  Court  granted  the  prayer  with  the  exception  of 
the  powers  to  discharge  the  duties  of  bailies  of  the  said  burgh,  to  conduct 
the  judicial  business  of  the  said  burgh,  to  appoint  one  of  their  nomber  to 
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aet  as  a  Commissioner  of  Supply  for  the  County,  and  to  appoint  a  Town- 
Cierk,  Procurator  Fiscal,  and  other  officers.  These  powers  had  not  been 
exercised  in  the  burgh  for  thirty-ei^t  years,  and,  the  Court  thought,  need 
Dot  be  granted  now,  and  a  special  application  might  be  made  for  authority 
to  appoint  a  Town-Clerk  when  it  became  necessary. 
Ad.— Cook.     Agents— T.  it  R.  Landale^  S.S.C. 

Johnstone  Bsattie  v.  J.  J.  H.  Jobnstonk. — Feb.  5. 

Busband  and  Wt/e — Divorce — Marriqge  Contract — Provision — Annuity — 

Aet  1573,  c.  55. 

By  antenuptial  contract,  dated  January  1860,  the  defender  bound 
himself,  during  his  lifetime,  to  pay  to  his  son,  whom  failing,  to  the  pursuer, 
whom  &iling,  to  the  children  of  the  contemplated  marriage  between  his 
aid  son  and  her,  an  annuity  of  L.200.  The  pursuer  now  claims  the  an- 
nuity as  payable  to  her  in  consequence  of  the  dissolution  of  the  marriage 
by  decree  of  divorce  obtained  by  her  on  17th  March  1865  against  her  hus- 
\ttnd  for  adultery.  The  Lord  Ordinary  (Kinloch)  decided  in  favour  of  the 
pursuer. 

The  defender  reclaimed.  Authorities  cited — ^Act  1578,  o.  55 ;  Stair  L 
4.20 ;  BeH's  Pr.  1622 ;  Ersk.  i.  6.46  sq. ;  Bankt.  L  5*134 ;  Justice  v. 
Murray,  M.  334  ;  Thorn  v.  Thorn,  11th  June  1852, 14  D.  861 ;  Macalister 
v.  Macalister,  26  8c.  Jur.  597 ;  C.  of  ArgyU  v.  E.  Argyll,  M.  327 ;  1 
Bell's  Com.  634 ;  Dirleton  v.  Jus  mariti ;  Wallace's  Inst  p.  280  sq. ; 
Colder  v.  Boss,  M.  6167 ;  Lord  Mackenzie's  Boman  Law,  pp.  110,  114« 
Before  advising,  a  minute  was  lodged,  stating  that  neither  party  desired 
that  any  ^ ther  parties  should  be  called,  the  defender  not  insisting  in  his 
plea  of  incompetency  on  the  ground  t^at  the  assignees  of  the  husband 
vere  not  called. 

LoBD  Prisibxnt.  This  case  is  not  free  from  difficulty.  The  question 
ifl — Whether,  by  reason  of  the  decree  of  divorce  obtained  by  the  pursuer 
against  her  husband,  the  annuity  of  L.200  is  now  payable  directly  by  him 
to  the  pursuer  ?  The  obligation  is  one  of  several  provisions  contained  in 
the  antenuptial  contract  of  the  parties.  By  that  contract  the  husband  dis- 
poned to  trustees  various  interests  he  had  in  deeds  mentioned,  and  the 
lather  of  the  intended  wife,  and  she  conveyed  also  certain  interests  she  had 
to  the  same  trustees  Provision  was  made  for  payment  of  certain  sums  to 
the  intending  husband,  in  the  event  of  the  death  of  his  father  and  father- 
in-kw;  and  there  were  provisions  for  children.  The  annuity  of  L.200 
gives  rise  to  the  present  question.  In  its  conception  and  terms  it  is,  in  the 
first  place,  an  obligation  to  pay  to  the  son ;  but  the  divorce  having  occurred 
the  wife  contends  that  she  has  now  right  to  receive  the  L.2o0  during  tho 
fife  of  Mr  Hope  Johnstone,  senior.  On  the  other  hand,  he  contends  that 
it  is  not  payable  to  her  till  his  son's  death.  It  is  contended,  on  the  one 
nde,  that  the  words  "whom  failing  '*  mean  "  fiiiling  by  death*'  only;  and 
on  the  other,  that  they  truly  mean  failing  by  the  cessation  of  the  relation 
of  husband  and  wife  by  the  itiisoonduct  of  the  former.  I  am  of  opinion 
that,  when  this  contract  was  framed,  there  was  not  in  the  contemplation  of 
any  of  tiie  parties  any  failure  but  the  failure  of  the  husband  by  deatL  But 
that  does  not  neoeasarily  solve  the  question.  The  question  remains, 
when  the  maniage  was  dBasolved  by  the  divoroe  of  the  husband,  aad 
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wben  the  object  for  wKicli  this  provision  was  made  has  been  disturbed  by 
that  event,  what  are  the  rights  of  the  party  wronged.  It  is  important  to 
observe  that  this  is  not  a  separate  and  independent  bond  of  annuity  by  the 
&ther  to  his  son.  It  is  contained  in  a  contract  of  marriage  intended  to 
provide  for  the  maintenance  of  the  wife  in  the  event  of  her  survivance.  It 
was  not^  indeed,  provided  by  the  husband  directly,  but  by  his  father  ;  but 
there  can  be  no  doubt  of  the  onerosity  of  such  an  obligation.  The  conten- 
tion, however,  is  that  the  conditions  subject  to  which  it  was  undertaken 
have  not  been  fulfilled  to  the  effect  of  raising  up  the  rights  of  Mrs  John- 
stone Beattie.  But  if  she  has  a  right,  it  depends  not  merely  on  the  words 
of  obligation,  but  on  the  way  in  which  the  law  of  divorce  operates  on  such 

S revisions.  Some  things  are  very  clearly  operated  on  by  the  law  of  divorce. 
Lights  provided  to  the  wife  by  the  husband  generally  become  due  on  their 
being  separated  by  his  divorce  for  adultery,  just  as  if  the  marriage  were 
dissolved  by  his  death.  The  general  principle  of  the  law  is  not  disputed. 
Here  the  question  is  as  to  an  obligation  undertaken  by  a  third  party.  That, 
however,  is  not  the  most  important  consideration,  but  rather  the  nature  of 
the  transaction  in  reference  to  which  the  obligation  was  undertaken,  and 
the  purposes  it  was  intended  to  fulfil ;  and,  seeing  that  it  was  undertaken 
entirely  in  the  view  of  the  marriage  being  dissolved,  and  for  the  comfortable 
subsistence  of  the  wife,  it  belongs  to  the  class  of  obligations  which  emerge 
to  the  wife  on  the  divorce  of  the  husband  in  the  same  way  as  by  his  death. 
The  great  argument  urged  for  the  defender  is  that  it  imposes  on  the  father 
of  the  husband  a  double  obligation,  he  being  still  under  a  moral  or  natural 
obligation  to  maintain  his  son.  I  think  that  is  not  a  sound  answer.  Many 
cases  might  be  figured  in  which  the  natural  obligation  might  arise  after  the 
father  had  made  such  a  provision  as  this.  It  is  not  necessary  to  look  fur- 
ther than  the  present  case  to  see  that  that  misfortune  might  befal  a  father 
in  various  ways.  There  is  no  restraint  in  this  deed  on  the  son's  disposing 
of  this  annuity ;  and  it  appears  on  the  record  that  he  has  actually  done  so. 
The  question  might  arise  as  between  the  assignees  of  the  husband  and  the 
granter  of  the  obligation ;  and  it  would  be  no  answer  to  them  that  a  moral 
obligation  is  thereby  added  to  the  conventional  obligation  to  pay  the  an- 
nuity. So  also  the  annuity  may  be  attached  by  creditors  of  the  husband 
from  time  to  time,  and  the  father  may  yet  obtain  no  relief  firom  the  original 
natural  obligation. 

Lord  Cubriehill  had  great  difficulty,  chiefly  from  these  peculiarities : — 
(1)  That  this  was  a  personal  obligation ;  (2)  that  the  failure  contemplated 
was  manifestly  failure  by  death ;  (3)  that  the  gift  was  absolute  and  uncondi- 
tional, there  being  no  condition  that  it  should  not  be  assignable  or  attach- 
able by  creditors ;  (4)  that,  in  the  exercise  of  the  right,  the  husband  bad, 
in  fact,  assigned  it  away,  thus  transferring  to  the  assignees  the  ju8  creditL 
The  question  came  to  be  in  reality  whether  the  decree  of  divorce  had  the 
effect  of  transferring  the  jus  crediti  from  these  assignees  to  Mrs  Johnstone 
Beattie.  Full  effect  should  be  given  to  the  provision  of  the  Act  1573 ; 
but  the  question  here  was — Do  the  assignees  tine  their  right  in  consequence 
of  the  divorce  ?  It  was  a  difficult  question ;  but  his  Lordship  conld  not 
see  how  this  could  come  under  the  Act  1573.  The  Act  had,  indeed,  been 
extended  to  rights  proceeding  from  third  parties ;  but  in  all  the  cases  cited 
the  right  had  already  vested  in  both  spouses — it  was  a  conjunct  right. 
There  was  no  case  in  which  it  had  been  applied  to  a  donation  from  third 
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parties,  unless  tliat  third  party  were  denuded,  and  the  subject  of  the  pro- 
Tudon  vested  in  the  spouses.  A  very  oice  question  would  haye  arisen  if 
Mr  Hope  Johnstone,  senior,  instead  of  obliging  himself  to  pay  an  annuity, 
had  bought  an  annuity  from  an  insurance  office  and  assigned  it  to  the 
spouses,  on  the  footing  that  the  lady's  right  should  commence  on  the  death 
of  tlie  husband,  for  she  would  then  be  one  of  the  owners  of  the  right  from 
the  beginning.  That  was  not  the  case  here.  Neither  of  the  cases  of 
Ji2stice  and  Thom  referred  to  a  mere  personal  obligation,  in  which  during  his 
life  the  husband  was  the  sole  creditor.  His  Lordship  must  have  differed  even 
if  the  question  had  been  with  the  son  himself.  Still  less  could  third  parties, 
having  acquired  the  right  for  an  onerous  consideration,  forfeit  it  by  the  fact 
that  their  author's  wife  had  obtained  decree  of  divorce  against  him.  In 
another  aspect  of  the  case  there  was  difficulty.  This  right  was  a  proper 
annuity — a  heritable  right  It  might  be  contended  that  for  this  reason 
Mra  Johnstone  had  right  to  it  from  the  date  of  her  marriage.  Although 
his  Lordship  had  vacillated  upon  this  matter,  it  did  not  lead  him  to  a  diffe- 
rent result;  The  wife  and  children  were  successors  one  of  the  other,  and 
Mr  Johnstone  as  institute  was  absolute  owner  during  his  life,  with  power 
to  convey,  and  the  right  of  his  assignees  could  only  terminate  at  bis  death. 
His  Lordship  could  not  hold  the  divorce  to  create  a  devolution. 

Lords  Deas  and  Ardmillan  concurred  with  the  Lord  President ;  and 
the  Court  adhered,  with  expenses. 

Act — Eraser  and  Af^Kie,  Ageni»:-Jardine,  Stodart,  db  Fraser,  W>8, 
Alt — Young f  Oifford^  and  Hope,    Agents — Hope  &  Madcay,  W.S, 

Marshall  v.  Wink. — Feb.  14. 
Sequestration — Appeal. 

The  trustee  on  a  sequestrated  estate  rejected  a  preferential  claim  by  a 
law  agent  on  a  certain  fund.  The  claimant  appealed,  and  the  trustee 
stated,  among  other  preliminary  pleas,  that  the  appeal  was  incompetent,  in 
respect  that  the  trustee  had,  at  the  same  time  that  he  rejected  the  appel- 
lant's claim,  sustained  a  claim  by  Mr  Wotherspoon,  which  exhausted  the 
whole  fund,  and  that,  no  appeal  having  been  taken  against  that  deliverance, 
it  was  now  final;  and  (2)  tiiat  at  least  the  deliverance  in  Mr  Wotherspoon 's 
faTour  was  res  judicata  in  reference  to  the  fund  in  dispute. 

These  pleas  were  repelled. 

Ad. — Johnstone.    Agents — Marshall  d:  Stetoartj  S.S.G. AU. — Scott 

d  Gifford.    Agents^ J.  Walls,  SS.C,  and  W.  Wotherspoon,  S.SC. 

Miles  v.  North  British  Railway  Company. — Feb,  16. 

Tide — Trust — Declaratory  Adjudication — La/r,ds   Clauses  Cofisolidation 

Act. 

Petition  for  warrant  to  uplift  money  consigned  as  the  price  of  subjects 
obtained  by  the  Company  under  compulsory  powers,  and  consigned  as  a 
condition  of  entering  on  land&  It  was  afterwards  agreed  that  the  sum  con- 
ngned  should  be  the  price  of  the  subjects.  The  company  objected  that  the 
title  offered  by  the  petitioner  was  insufficient  The  only  objection  insisted 
in  arose  in  connection  with  a  conveyance  in  1807  by  the  original  feuars 
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to  the  Inoorporation  of  Barbers  of  Leith.  The  title  was  taken  to  Henrj 
Johnson,  deacon,  and  Wm.  Andrew,  boxmaster,  of  the  corporation,  for 
themselves,  and  as  representing  the  corporation,  in  terms  showing  that, 
though  the  feudal  title  was  in  them,  it  was  qua  trustees  for  the  corporation. 
It  was  a  condition  of  the  title  that  the  persons  who  were  to  have  power  to 
sell  were  not  the  disponees,  but  the  deacon  and  boxmaster  for  the  time,  and 
only  when  specially  authorised  by  the  corporation.  The  trustees  were  in- 
feft.  In  1817,  the  corporation  dulv  granted  authority  to  sell  the  subjects, 
and  a  disposition  was  executed  by  the  then  deacon  ana  bpxmaster,  and  con- 
curred  in  by  William  Andrew,  who  had  ceased  to  be  boxmaster.  Henry 
Johnson  was  dead.  After  several  subsequent  transferences,  the  petitioner 
obtained  the  beneficial  right  by  charter  of  resignation  in  1861.  The  ob- 
jection was  that  the  feudal  title  had  been  in  two  trustees,  of  whom  only  one 
concurred  in  granting  the  conveyance  ;  and  that  half  the  subjects  were  in 
the  hoereditas  jacem  of  Henry  Johnson. 

Lord  Cdubibhill  said  there  was  a  good  contract  of  sale  by  the  corpora- 
tion, who  had  the  beneficial  right  Johnson  was  only  a  trustee,  and  his 
heir  could  never  have  been  served  and  retoured  as  nearest  lawful  heir  in 
these  subjects.  The  first  answer  to  the  objection  was  that  the  trust  bad 
been  vested  in  two  individuals,  one  of  whom  was  still  alive  when  the  time 
came  for  denuding.  It  was  said  that  the  fiduciary  right  did  not  accresce ; 
but  he  would  not  express  an  opinion  as  to  that  point  It  was  enough  that 
the  beneficiaries  had  transferred  their  beneficial  right  habUi  modo  to  the 
company,  who  might  take  what  steps  they  pleased  to  complete  their  own 
title.  It  had  long  been  settled  that,  where  subjects  are  vested  in  trustees 
who  die  not  denuded,  the  beneficiaries  or  persons  in  their  right  may  com- 
plete their  title  by  declaratory  adjudication.  A  century  ago  there  was 
crcat  difficulty  as  to  this ;  but  the  rule  referred  to  was  solemnly  determined 
m  1756  and  1758  (Dakiel  v.  Henderson  and  Dalzielj  M.  16,204,  App. 
Trust,  1 ;  Drummond  v.  Mackenzie,  M.  16,206,  1  Ross  L.  C.  820).  His 
Lordship  referred  also  to  Gordon's  Trustees  v.  Harper ,  Dec.  1821,  F.  C. 
(1  Ross,  L.  C.  499),  and  to  summons  of  declaratory  adjudication  in  the 
Juridical  Styles.  The  seller  here  did  not  ask  the  company  to  make  up  his 
title. 

The  Court  adhered  to  the  interlocutor  of  the  Lord  Ordinary  (Mure)  re- 
pelling the  objection. 

Act — A,  R,  Clark  and  J  McLaren.     Agents — White- Millar  &  Hobson, 

S,S,C, Alt, — SoL-Gen,   and  Thorns.    Agents — Dalmahoy  d>   Cowan^ 

W,8. 

Thomson  v.  No&tb  British  Railway  Compant. 

This  was  a  petition  similar  to  the  preceding,  involving  the  objection  that 
a  disposition  to  lS06had  not  the  word  "  dispone  '*  in  the  dispositive  clause, 
in  which  the  words  were  ^'  sell,  alienate,  and  make  over."  It  contained  an 
obligation  to  infeft,  procuratory  of  resignation,  conveyance  of  writs  and 
evidence,  a  precept  of  sasine,  and  obligation  of  absolute  warrandice. 

Lord  Cobribhill  said  there  was  at  all  events  a  good  contract  of  sale, 
giving  a  right  which  was  transferred  to  the  present  petitioner,  who  had 
conveyed  it  to  the  railway  company.  The  case  was  to  be  decided  on  the 
same  principle  ua  the  lastj,  and  the  objection  repelled. 
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CoNiriLL  V,  Obibbson. — Feb.  20. 
Entail — Sticeession — Destinatwii  of  Heritage  to  "  next  of  kindred** 

Two  actions  of  declarator  at  the  instance  of  James  Walter  Ferrier  Con- 
aeU  and  hk  administrator-in-law,  to  have  his  right  as  heir  of  entail  to  the 
estates  of  Over  Kirkcudbright  and  of  Anchenchain  declared,  and  certain 
titles  made  up  in  the  person  of  the  defender  rednced.  The  question 
depended  on  the  meaning  of  the  clauses  of  destination  in  two  entails  made 
in  1779  by  William  CoUow.  It  was  decided  (Feb.  23,  1866,  4  Macph, 
465)  that  the  final  destination  in  the  deed  of  entail  "  to  my  own  nearest  of 
kindred,  and  their  heirs  and  disponees  whomsoever/'  contained  a  good  tail- 
zied destination  effectual  against  prior  substitutes ;  and  that  Mr.  Gilbert 
CoUow,  the  last  substitute  in  possession,  who  died  in  1863,  had  held  under 
the  fetters  of  a  strict  entail  Connell  now  claimed  as  nearest  heir-female 
under  the  second  branch  of  the  destination,  and  also,  assuming  that  con- 
tention to  fail,  under  the  final  destination  to  the  testator's  own  nearest  of 
kindred  and  their  heirs,  as  being  his  nearest  heir  of  heritage  as  great-great- 
grandson  of  his  brother.  MissGrierson  claimed  under  the  final  destina- 
tion as  nearest  of  kin  to  the  entailer,  being  his  sister's  grand-^daughter. 

Lord  Curriehill :  The  first  branch  of  the  destination  to  the  heirs-male  of 
grandsons  had  failed.  The  first  question  arose  under  the  first  step 
of  the  second  branchy  which  was  to  the  heirs-female  of  John  Collow,  the 
institute.  The  question  was  as  to  the  meaning  of  the  words  heirs-female. 
If  the9e  words  were  to  be  taken  in  the  ordinary  sense,  so  as  to  be  equi- 
Tslent  to  the  heirs  whom3oever  of  John  Collow,  though  females,  these 
wonld  not  have  failed.  It  was,  indeed,  admitted  that,  if  John  Collow's 
heir-female  general  was  .entitled  to  succeed,  the  pursuer  should  have  his 
declarator ;  but  otherwise,  if  the  words  should  be  properly  construed  to 
mean,  according  to  the  intention  ef  the  testator,  heirs-femfde  of  the  body 
of  John  Collow.  In  the  latter  event,  that  branch  of  the  destination  had 
entirely  failed.  In  the  ordinary  case,  a  destination  to  heirs-female  had 
a  Teiy  wide  signification,  being  equivalent,  in  fact,  to  one  to  the  heir-at- 
Uw.  The  term  must  be  read  in  its  ordinary  sense,  unless  the  context 
shows  that  the  entailer  used  it  in  a  different  meaning. 

After  examining  the  terms  and  tenor  of  the  deed  his  lordship  came  to  be 
of  opinion  that  the  words  might  be  understood  in  their  narrower  sense,  and 
tiiat  therefore  the  pursuer's  claim  under  this  head  could  not  be  sustained. 
The  third  branch  of  the  destination,  which  was  to  certain  collaterals,  had 
failed,  and  was  not  in  question.  The  fourth  was  to  persons  to  be  nominated 
by  ike  testator,  which  he  had  not  done,  and  to  his  nearest  of  kindred. 
The  question  therefore  was,  who  were  to  be  understood  by  next  of  kin  in  a 
destination  of  heritable  property  ?  The  words  had  no  fixed  meaning  in  the 
law  of  Scotland,  and  it  was  necessary  to  penetrate  into  the  mind  of  the 
testator  himself.  He  intended  the  party  succeeding  to  the  lands  to  be  in 
the  position  of  an  heir  of  entail,  which  implied  that  he  should  be  able  to 
Berve  as  heir  of  entail  to  him ,  otherwise  he  could  not  have  the  necessary 
qoalifieation.  It  was  to  be  presumed  also  that  only  one  person  at  a  time 
eould  be  served  and  retoured  in  that  capacity.  He  must  also  be  of  th 
blood  of  the  testator.  The  difficulty  was  how  the  propinquity  was  to  be 
reckoned.    There  were  various  rules  in  different  countries ;  and  even  in 
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Scotland  there  were  different  rules  in  regard  to  heritable  and  moyible  pro- 
perty. The  defender  argued  that  you  must  count  the  natural  degrees.  If 
so,  there  might  be  a  multiplicity  of  heirs.  There  might  be  two  or  there  might 
be  twenty,  according  to  circumstances,  and  the  parties  so  called  might  be- 
long to  different  families.  This  might  go  on  to  future  generations,  the 
successors  of  each  serring  on  their  predecessor^is  death  to  his  pro  indivtio 
share.  That  was  altogether  inconsistent  with  the  law  of  entaU,  according 
to  which,  eyen  in  the  case  of  heirs  portioners,  the  entail  is  broken  unless 
the  succession  of  all  but  one  of  them  is  excluded.  The  defender,  therefore, 
did  not  venture  to  maintain  the  doctrine  to  the  full  extent,  but  only  that 
the  next  of  kin  entitled  to  take  movable  estate  were  intended.  But  this 
only  diminished  the  absurdity  by  avoiding  the  calling  of  descendants  and 
collaterals  in  the  first  instance.  The  absurdity  still  remained  in  regard  to 
descendants.  If  the  rules  of  succession  were  to  be  brought  in,  it  must 
be  the  rules  of  succession  to  heritage.  The  entailer  must  have  had  refer- 
ence to. the  feudal  law,  which  takes  into  account,  not  only  degrees  of  pro- 
pinquity, but  lines,  sex,  and  primogeniture.  In  fact,  the  heir-at-law  must 
be  sought  for.  This  view  was  corroborated  by  the  otiier  parts  of  the  deed. 
The  judgment  of  the  Court  was,  therefore,  for  the  pursuer  on  the  fourth 
branch  of  the  destination. 

Lord  Deas  and  ArdmiUan  concurred ;  and  Lord  Curriehill  intimated 
that  he  was  authorised  to  state  that  the  late  head  of  the  Court  (Lord-Presi- 
dent McNeill)  had  in  consultation  agreed  with  the  judgments  that  had  been 
delivered. 

In  the  second  action  between  the  same  parties,  relating  to  the  Auohen- 
ohain  entail,  a  similar  judgment  was  pronounced. 

Act, — Millar  and  Marshall.    Agents — A.  dt  A»  Campbell,  WJ3, Alt, 

— Clark  ami  Lee.    Agents. — Mackenzie  and  Kermacky  W>8. 


SECOND  DIVISION. 

F1TZW1I4LIAH  v.  Freeland  and  Lanoastbb.'— Jan.  24. 

Process—Proof— 29  &  80  Vict.,  cap.  112,  sect  3. 

This  case  having  been  remitted  to  the  Lord  Ordinary  to  take  proof,  one 
of  the  parties  lodged  a  specification  of  documents,  and  moved  for  commis- 
sion and  diligence  for  recovery  thereof.  The  Lord  Ordinary  doubted  his 
power  to  grant  the  commission,  because,  though  he  happened  to  be  the 
Judge  in  the  cause,  the  Court  might,  under  the  Act,  have  remitted  either 
to  one  of  themselves  or  to  any  other  of  the  Lords  Ordinary.  He  was  in- 
clined to  hold  that  his  powers  under  the  remit  were  simply  ministerial,  and 
that  he  could  not  delegate  to  a  commissioner.  The  motion  was  then  made 
before  the  Second  Division.  After  consultation  with  the  other  Judges,  the 
Court  was  of  opinion  that  the  Lord  Ordinary's  views  as  to  his  functions 
under  sect.  8  of  the  statute  were  correct,  and  accordingly  granted  oommis- 
sion  for  the  recovery  of  documents, — ^recommending  that  for  the  future,  in 
case  of  similar  remits,  parties  should  consider  whether  they  were  likely, 
before  concluding  their  proo^  to  require  any  such  commisdona,  and  if  so, 
to  move  the  Court  to  that  effect.    The  Court  would  thus,  when  remiUingi 
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Appoint  a  eommissioner  to  take  the  depositions  and  exhibits  of  haven  in 
terms  of  specifications,  to  be  adjusted  bj  the  Lord  Ordinary,  or  grant  such 
other  commission  as  might  be  necessary. 

Act, — WaUon.    Agent — J.  Henry,  S.S.C. AU. — Millar,     Agent — 

Jamn  Webster,  SXC. 

DixoH  AND  Others  v.  Jaokson. — Jan.  26. 
Trade-mark — Interim  interdict. 

Interdict  for  infringement  of  the  trade-marks  of  the  complainers,  who,  as 
well  as  the  defender,  are  iron  manofaotorers.  In  the  complainers*  price- 
list,  their  iron  was  entered  as  stamped  Oovan  *  iron,  while  the  defendant  had 
had  some  of  his  marked  Coats  *  iron.  The  Lord  Ordinary,  while  he  passed 
the  note  to  try  the  question,  did  not  think  this  so  clear  an  adoption  of  the 
oompluners'  trade-mark  as  to  entitle  them  to  interim  interdict  The  com- 
plainers reclaimed  against  the  latter  part  of  the  interlocutor. 

Lord  Jdstioe- Clerk.  The  complainers  allege  that  this  trade-mark  and 
the  name  star  iron  are  well  known  in  the  trade,  particularly  in  foreign  mar- 
kets, and  that  it  was  exclusively  used  by  themselves.  The  respondent  has 
not  specified  any  instance  of  the  mark  being  used  by  othe&  parties.  It  was 
clear  that  Dixon  had  used  it  for  some  time,  that  it  had  some  signification 
b  the  market,  that  no  one  else  had  used  it,  and  that  the  respondent's  use 
of  it  was  recent,  sudden,  and  unexplained.  He  states  that  he  recently 
adopted  it  in  a  single  instance  at  the  request  of  a  customer  (Hertz).  In 
these  circumstances,  if  the  complainer's  case  ultimately  turns  out  to  be 
good,  they  might  sustain  great  injury  if  interdict  were  refused,  whereas  the 

Tndent  can  sustain  none  by  its  being  granted. 
RD  Cowan  had  difficulty,  but  did  not  dissent. 
Lords  BENHoufE  and  Neaves  concurred  with  the  Lord  Justice.CIerk. 
Act, — Toung  and  W,  M,  TItomson.      Agents — Melville  and  Lindsay, 
WJ. AU,— Clark  and  Gloag.     Agent^A.  O.  EUis,  W,S. 

Ptn. — Ballanttne — Jan.  26. 
Bankruptcy — Becal  of  Sequestration. 

Petition  by  a  creditor  for  recal  of  the  sequestration  of  Jeftrej.  The 
account  of  the  concurring  creditor,  upon  which  the  seques^ation  was 
awarded,  amounted  to  L.57, 10s.,  the  two  last  items  being — "  Gash  lent 
joo,  L.10;  amount  of  goods,  L.17."  No  vouchers  or  documents  of  debt 
were  produced.  The  petition  for  recal  was  presented  on  this  ground.  The 
Lord  Ordinary  (Mure)  refused  the  petition,  on  the  ground  that  the  peti- 
tioiung  creditor  had  acquiesced  by  appearing  in  the  sequestration.  The 
CWt  reversed  Lord  Ordinary's  judgment,  and  recalled  the  sequestration. 

Lord  Justice-Clerk.  The  statute  confers  upon  any  creditor  the  right 
to  petition  for  recaL  This  was  not  an  open  account  with  a  tradesman. 
The  last  two  items  de&rly  required  vouchers.  The  want  of  these  was  a 
itatatoiT  ground  for  refusing  sequestration,  a&d  if  so,  one  for  recalling. 
As  Bell  explains  (Com.  u.  881),  seouestraiiott  may  be  recalled  on  legal 
grounds  or  grounds  of  expediency.  This  is  a  legal  and  statutory  ground, 
and  we  have  no  alternative.    The  creditor  was  in  no  way  barred  by  attend- 
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ing  to  hiB  iDtorests  in  the  seqaestration.  The  reofti  has  not  always  the 
effect  of  annulling  all  that  has  taken  place  in  the  sequestration. 

Lord  Bbnholmb  observed  that  there  was  an  important  distinction  be- 
tween flaws  which  appeared  ex  facie  of  the  proceedings  sudi  as  this,  and 
latent  incompetencj.  In  the  latter  case,  there  might  be  room  for  the  plea 
of  personal  bar,  but  not  here. 

The  other  Judges  concurred. 

[Authorities— WNah  v.  Hunter,  Dec.  13,  1851,  14  D.  183;  Ure  v. 
M*Cubbin,  May  28,  1857, 19  D.  758  ;  Campbell  v.  Myles,  May  27,  1853, 
15  D.  685 ;  Johnston  v.  Baird,  July  18,  1840,  2  D.  1463.] 

Act, — Scott,  Agents — Macgregor  &  Barclay ^  8.8.C. Alt — McLen- 
nan.    Agents — Ferguson  db  Junner^  W,S% 

HowDiN  V.  Fleemino  ahd  Othebs — Feb.  1. 

Succession — Entail — Clause  of  Devolution — 19  and  20  Ftc.,  cap.  79, 

e§  102,  106. 

John  Baron  Elphinston  died  in  Jan.  1861.  His  estates  were  seques^ 
trated  in  1862.  The  trustee  on  his  sequestrated  estate  presented  this  peti- 
tion under  sees.  102d  and  106th  of  the  Bankruptcy  Act  1856,  to  the  Lord 
Ordinary  on  the  Bills,  praying  that  the  estate  of  Duntiblae,  amon^  others, 
should  be  declared  to  have  been  transferred  to,  and  vested  in,  the  peti- 
tioner at  the  date  of  the  sequestration.  Duntiblae  was  originally  held  under 
the  same  entail  (executed  m  1741)  as  the  estate  of  Wigtown.  That  deed 
contained  a  clause  by  which,  as  soon  as  any  heir  in  possession  succeeded 
to  a  peerage,  the  estate  was  made  to  devolve  on  the  next  substitute.  Don- 
tibiae  was  sold  under  a  private  Act  of  Parliament,  but  was  afterwards  re- 
purchased, and  again  entiuled  in  precisely  the  same  terms  as  before.  But 
the  latter  entail,  executed  in  1847,  was  not  recorded  in  the  Itegister  of 
Entails,  and  consequently  was  ineffectual  as  an  entail  under  the  Act  1685. 
John,  Lord  Elphinstone,  succeeded  to  the  peerage  in  July  1860,  and  died 
in  January  1861.  He  appears  to  have  contracted  debt  both  before  and 
after  his  succession.  The  person  next  entitled  to  succeed  to  the  estates 
was  the  late  Lady  Hawarden.  The  present  petition  was  opposed  by  her 
son,  the  Hon.  Comwallis  Fleming.  He  contended  that  Duntiblae  having 
ipsofactOj  on  Lord  Elphinstone 's  succession,  devolved  upon  Lady  Hawarden, 
it  was  not  heritable  property  belonging  to  his  Lordship  at  the  time  of  his 
death,  and  could  not  be  carried  by  his  sequestration.  In  a  suit  be* 
tween  the  same  parties,  it  was  decided  by  the  whole  Court  (Hawarden  t>. 
Blphinstone*s  Trs.,  Feb.  2,  1866,  4  MacpL  863;  ante,  vol.  ±.,  p.  66.) 
that  the  rents  of  the  Wigtown  estate,  bf  which  the  entail  is  valid,  accruing 
after  the  succession  to  the  peerage,  and  which  had  been  claimed  and  ren- 
dered litigious  before  the  sequestration,  belonged  to  Lady  Hawarden,  and 
were  not  carried  by  the  sequestration.  Lord  Elphinstone  remained  in 
possession  of  Duntiblae  till  his  death.  Lady  Hawarden  took  no  step  to 
make  the  clause  of  devolution  effectual  in  her  favour,  and  sifterwar'ds  made 
up  her  title  by  serving  heir-in- special  to  Lord'  Elphinstone,  as  the  person 
who  had  died  last  vest  and  seised  in  these  lands. 

The  Lord  Ordinary  (Benholme)  refused  the  prayer  of  the  petition.  The 
Court  reversed. 

The  LoBS)  JuffTiei-CLSBX — ^The  entail  being  quite  inoperativei  Lou 
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Etpbinstone  was  proprietor  in  fee-simple,  at  all  events  before  Kis  sncoession 
to  the  peerage.  He  ivas  entitled  to  deal  with  the  estate  as  he  pleased  up 
to  that  time.  Had  the  estate  been  entailed,  his  suoocssor  would  have  been 
entitled  to  receive  it  free  from  the  burden  of  his  debts ;  but  as  Lord 
Eiphinstone  was  fee-simple  proprietor,  it  is  admitted  that  his  creditors 
might  have  attached  the  estate  before  his  succession ;  and  I  think  they 
might  equally  well  have  done  so  after  his  succession  to  the  peerage  for 
debts  contracted  before  that  event,  supposing  his  right  to  the  estate  to  have 
abflolately  determined  then.  It  would  be  difficult  to  place  the  claims  of 
creditors  whose  debts  arose  after  the  succession  upon  a  different  footing. 
Lord  Eiphinstone  was  feudal  proprietor  in  possession  of  the  estate.  Credi- 
tors were  entitled  to  trust  to  his  infefbment,  by  which  he  appeared  as  pro- 
prietor in  fee-simple.  A  clause  of  devolution  can  have  no  greater  effect 
thaa  a  simple  destination.  Either  may  be  effectual  inter  h^jeredes,  but  not 
in  a  question  with  -  creditors.  His  Lordship  referred  to  the  cases  of 
Smollett,  M.  App.  Tailzie,  No.  12 ;  Lord  Eglinton  (9  D.  1167,  6  Bell's 
Appu  186) ;  and  E.  Marchmont  v.  Home,  5  Br.  Sup.  103. 

Lord  OoWAN  concurred.  It  was  not  necessary  to  decide  whether  credi- 
tors between  the  succession  and  the  death  could  come  in,  but  he  thought 
no  sound  distinction  could  be  drawn  between  them  and  the  others. 

Lord  Ben&olmb  dissented.  The  devolution  might  have  been  defeated 
before  the  succession,  as  the  estate  was  not  protected  by  fetters  of  entail'; 
bat  as  it  had  not  been  defeated,  it  took  place  ipso  facto.  From  that  time 
Lord  Elphinstone's  infeftment  was  fiduciary,  as  a  mere  trustee.  The  de- 
Tolnfeion  clause  was  a  condition  which  entered  his  infefltment,  which  credi- 
tors might  see.  The  case  was  ruled  by  the  previous  suit  as  to  the  rents  <^ 
the  W^town  estate. 

Lord  NsAVEs  concurred  with  the  majority.  The  devolution  clause  was 
not  a  condition  in  tiie  technical  sense.  It  was  not  a  real  burden  which 
followed  the  land  and  attached  to  singular  successors.  It  was  merely  a 
personal  obligation,  and  remained  perfectly  inoperative  till  some  step  was 
taken  to  enforce  it 

A<i, — Advocai!iUy  Dean  of  FaeuHyy  and  Fraaer,  Agents — Scctt,  Mon- 
cri^  aind  Dalgety, AU, — PaUison.     Agent — Thomas  Banken,  8.S.G. 

Bbxl's  Tbustbss  v.  Morham  and  Others — Feb,  6. 

Expenses — Trust, 

The  late  Mrs  Bell  left,  in  addition  to  her  setdement,  four  writings  eon- 
tuning  legacies,  under  which  the  legatees  claimed  as  boing  valid  testa* 
mentary  writings.  On  March  20,  1866,  the  Court,  by  a  majority,  altering 
the  judgment  of  the  Lord  Ordinary,  decided  against  the  validity  of  three  of 
these  writings.  When  the  case  went  back  to  the  Lord  Ordinary,  his  Lord* 
ihip  found  no  expenses  due  to  or  by  the  parties  who  had  claimed  under 
these  writings.  The  claimants  reclaimed,  maintaining  that,  in  a  question 
of  difficulty,  the  parties  were  entitled  to  their  expenses  out  of  the  fund  in 
m«iio  ;  but  the  Court  adhered. 
Aetr-^Clark  and  Watson.    Agent— fFm.  Miller,  S.S,C. AU—A.  Man- 

criefd  Oloag.    Agents— Bum,  Wilson,  A  Okag^  W.S. 
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Gray  v.  Gbat. 

Process — Divorce — Additional  Proof, 

In  this  action  of  diyoroe,  proof  was  led  to  the  effect  that  a  woman  repre- 
senting herself  to  be  the  pursuer's  iqrife  had  committed  adultery  with  the 
co-defender.  But  the  wife,  who  had  been  cited  as  a  haver,  did  not  appear, 
and  her  identity  was  not  proved.  The  Lord  Ordinary,  however,  held  the 
proof  to  be  sujffieient,  and  pronounced  decree  of  divorce.  The  defender  re- 
claimed. The  Court,  being  of  opinion  that  the  proof  was  incomplete  for 
want  of  identification,  desired  to  hear  argument  on  the  competency  of  open- 
ing up  the  proof  for  the  admission  of  further  evidence  after  hearing  coimsel. 

The  Lord  JusnOB-CLSRK  said  that,  when  a  party  preferred  a  criminal 
charge  like  adultery,  he  was  bound  to  prove  his  case,  and  ought  not  to  be 
allowed  a  second  opportunity.  It  was  not  a  mere  technicality.  Till  the 
identity  of  the  party  was  proved,  nothing  was  proved.  It  would  be  a  veiy 
bad  example  to  allow  a  party,  after  judgment,  to  supplement  his  proof  when 
he  found  the  judgment  would  not  be  supported.  This  was  different  from 
cases  of  declarator  of  marriage,  where  the  interests  of  other  parties  were 
involved,  and  where  the  Court  ex  propria  moiu  sometimes  ordered  further 
inquiry.     The  defender  must  be  assoilzied. 

Lord  Cowan  dissented.  He  thought  the  Court  had  power  to  open  up  the 
proof,  and  that  it  should  be  done  here.  Adultery  was  no  doubt  a  criminal 
charge.  But  that  made  no  difference,  for  here  it  was  prosecuted  only  ad 
civilem  effectum. 

Lords  Benholke  and  Nbavbb  concurred  with  the  Lord  Justice-clerk. 
Act.—Hoipe.     Agents— Steivart  dk  l^iUon^  S.S.C, Alt — W.  A.  Brown 

Agent— James  Bell,  S.S.C. 

EoNLOCH,  &0.,  t;.  Bell. — Feb.  12. 
Teinds — Valuation — Reduction — Title  to  Sue. 

Reduction  of  a  valuation  of  teinds.  The  pursuers  are  Dalrymple  of 
Hailes,  as  titular  of  the  parish  of  Athelstaneford  (who,  however,  retains  no 
right  to  the  teinds,  which  are  all  heritably  disponed).  Sir  David  Kinlooh 
(patron^,  the  minister,  and  three  heritors  who  have  heritable  rights  to  their 
teinds.  The  defender's  valuation  was  not  produced  by  him  in  the  two  last 
localities  in  1822  and  1859  ;  but  he  afterwards  in  1863  founded  upon  it  in 
a  reduction  of  the  decrees  of  locality  and  final  scheme,  still  pending,  in 
which  he  called  the  present  pursuers  as  defenders.  Upon  their  stating  in 
that  action  certain  objections  to  the  valuation,  it  was  replied  that  a  deduc- 
tion of  it  must  first  be  brought  Hence  the  present  action.  Preliminary 
defences  were  stated  of — 1.  No  title  to  sue ;  2.  Negative  prescription.  The 
Lord  Ordinary  (Barcaple)  repelled  the  first,  but  sustained  the  second  of 
these,  and  assoilzied  the  defender.     Both  parties  reclaimed. 

Lord  Justice-Clerk — ^As  regards  the  first  branch  of  the  case,  the  titular, 
having  been  divested  of  all  right,  is  no  longer  titular,  and  can  have  no  title 
to  sue.  On  the  other  hand,  the  patron  and  the  minister  have  a  clear  title. 
The  case  of  the  heritors  presents  more  difficulty.  The  principle  is  fixed 
that  heritors  who  have  no  heritable  rights  to  their  teinds,  being  liable  to  pay 
the  full  amount  of  these  teinds,  either  to  the  titular  or  the  minister,  and  to 
be  looalled  upon  prinu>  loco^  have  no  title  or  interest  to  object  to  a  valoa- 
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tloD  m  a  locality,  and  still  less  to  reduce  one.  (Abercromby  v.  Erskine, 
M.  App.  Teinds  8;  D.  of  Baccleuch  v.  M'Knight;  3  Macph.  1111). 
When  they  have  heritable  rights,  they  haye  obviously  an  interest  to  object, 
because  an  undervaluation  might  throw  the  burden  sooner  on  them,  when 
the  free  teinds  were  exhausted.  1  think  that  heritors  in  that  position  have 
also  a  right  to  object  to  valuations  produced  in  a  locality  on  certain  grounds. 
Not  on  the  merits,  because  it  is  not  even  necessary  to  call  them  as  defenders 
in  a  valuation ;  but  when  the  decree  is  ex  facie  invalid — for  example,  if 
pronounced  in  a  Court  not  competent,  or  when  all  parties  were  not  called, 
or  if  the  lands  said  to  be  valued  were  not  embraced  in  it.  It  does  not 
follow,  however,  that  they  are  entitled  to  sue  a  reduction.  They  are  not, 
because  they  are  not  entitled  to  state  those  objections  on  the  merits,  which 
require  reduction.  The  heritors  here  are  entitled  to  state  as  defences  to 
Mr  Bell's  reduction  of  the  final  scheme  of  locality,  all  the  objections  which 
they  could  plead  ope  exceptionis  in  the  locality.  Therefore,  we  ought  to 
find  that  only  the  patron  and  minister  have  a  title  to  pursue.  As  to  the 
second  point,  the  Lord  Ordinary  has  found  that  all  the  reasons  of  reduction 
are  barred  by  the  negative  prescription.  But  some  of  the  reasons  averred 
vonld  amount  to  ex  facie  nullities,  to  which  the  negative  prescription  does 
Dot  apply ;  and  I  think  we  should  remit  to  his  Lordship  to  consider  whether 
any  grounds  of  that  character  are  established. 

The  other  Judges  concurred.  Lord  Cowan  doubting  whether  the  heritors 
had  no  title  to  sue  a  reduction  when  the  titular  had  parted  with  all  his 
rigbt ;  but  as  all  the  pleas  were  open  to  them  in  this  case  by  way  of  excep- 
tion, he  did  not  dissent. 

Ad. — Webster  and  Balfour,  Agents — Otbaon-Craigy  Dakiel,  and 
BrodieHf  JF,S. AU. — Sol-Oen,  and  Duncan.    Agent--^.  T.  Mowlray^ 

(Whole  Court). 

DiSANS  OV  THE  ChaPBL-RoTAL  V.  BbOWN's  TfiUBTKBS. — Feb.  20. 

Teinds — Valuation — Reduction  Titular — Positive  and  Negative 

Proscription. 

Reduction  of  a  valuation  of  the  teinds  of  defenders'  lands  in  the  parish 
of  Eirkhope,  of  which  the  Crown  is  titular,  and  the  Deans  of  the  Chapel- 
fioyal  are  donatories.  The  valuation  is  a  decree  of  the  High  Commission 
in  1647,  at  the  instance  of  Elliot  of  Stobs,  heritor  of  the  lands,  against  the 
Earl  of  Baccleuch  and  the  minister.  The  latter  did  not  appear,  and  the 
Talnation  proceeded  upon  an  agreement  between  the  pursuer  and  the  Earl, 
who  is  described  as  ''  tacksman  and  titular  **  of  the  teinds.  The  Lord 
Ordinaiy  assoikied  the  defender.  The  pursuer  reclaimed  to  the  Second 
Dirisiott ;  and  caaes  were  ordered,  and  sent  to  the  whole  Court  The  decree 
VIS  aaaailed  chiefly  on  the  ground  that  the  Earl  of  Buccleuch  was  not  the 
titdir,  and  that  the  titnliur  not  having  been  called,  the  valuation  was 
iatrinneall  J  bad. 

The  Lord  President,  Lords  Curriehill,  Deas,  Jerviswoode,  Barcaple,  and 
More,  held  that  the  Lord  Ordinary's  interlocutor  ought  to  be  adhered  ta 
The  decree  purported  to  be  a  regular  valuation  of  uie  teinds,  not  for  the 
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period  of  a  taok,  but  in  all  time  coming.  The  Earl  of  Bnceleach  is  de- 
scribed on  the  face  of  the  document  as  titular.  Therefore,  assuming  it  to  be 
necessary  to  call  the  titular,  the  decree  is  ex  facie  regular.  Reduction  of 
it  was  not  sought  within  forty  years,  «in(|  therefor^  is  now  incompetent  by 
the  negative  prescription.  Further,  the  onus  of  proving  that  Bucclea<^ 
was  in  fact  not  titular,  lay  on  the  defenders,  and  they  had  failed  to  do  so. 
The  character  of  ti^uljar  was  not  inconsistent  with  that  of  tacksman.  The 
valuation  had  not  been  challeDged  for  200  years,  and,  on  the  contrary,  the 
pursuers  had  recognised  and  homologated  it.  Lords  Gurriehill  and  Bar- 
oaple  were  further  of  opinion  that  the  proceedings  of  the  High  Commission 
of  that  time  not  being  necessarily  judicial,  it  was  not  essential  to  call  the 
titular,  though  he  might  have  appeared  within  the  prescriptive  period  to 
insist  on  any  prejudice  done  to  his  interest  being  rectified. 

Lords  Ardmillan,  Kinlqch,  and  Ormidale,  thought  the  decree  ought  to  be 
reduced.  It  appeared  from  the  decree  that  Buccleuch  was  not  called  as 
titular.  His  description  in  the  agreement  as  tacksman. and  titular  was 
ambiguous  and  insuifficient  It  had  been  proved  in  point  of  fact  that  he 
was  not  titular.  It  was  fatal  to  the  decree  that  the  titular  was  not  called. 
The  negative  prescription  did  not  apply  to  such  i^  case,  and  no  case  of 
homologation  or  adoption  was  made  out 

At  advising,  Lord  Cowan  concurred  with  the  Boajority  of  the  consulted 
Judges. 

Lord  Benholm  concurred.  He  held  that  the  purs^iers'  claim  was  cut  ofi^ 
not  only  by  the  negative  prescription,  i^  the  majority  of  the  Judges  held, 
but  also  by  the  positive.  The  positive  prescription  had  been  extended  from 
infeftments  to  tacks,  and  especially  of  teiiids,  and  a  fortiori  i%  ought  to 
apply  to  so  important  a  ppssession  as  that  conferred  by  a  valuation — 
Macintyre  t;.  Maclean,  7th  March  1828.  There  had  also  been  homologa- 
tion. 

Lord  Neaves  concurred  with  the  minority.  He  earnestly  demurred  to 
the  doctrine  that  the  positive  prescription  could  apply  to  a  valuation  of 
teinds.  The  negative  prescription  was  equally  inapplicable  in  the  par- 
ticular case.  It  could  not  cut  off  the  right  to  say  that  the  person  who 
made  the  agreement  was  not  his  author,  and  did  not  represent  his  interest 
There  was  no  reason  to  suspect  that  the  Earl  was  titular. 

The  Lord  Justice-Clerk  concurred  with  the  minority.  The  terms  of 
the  decree  left  it  ambiguous  whether  it  proceeded  on  an  agreement  between 
the  heritor  and  a  tacksman  or  the  heritor  and  titular.  He  thought  the  fair 
reading  was  the  former  ;  and  if  that  could  be  controlled  by  extraneous 
evidence  at  all,  the  burden  lay  on  the  defenders,  who  had  failed  to  make 
out  their  case. 

The  Court  adhered  to  the  Lord  Ordinary^s  interlocutor. 

Act, — Cook  and  ff,  J.  Moncreiff.    Agent — James  Allan^  8.8.C, Alt 

— Clark  and  Nevay,     Agents — Mackenzie  and  Kermack^  WJ3. 


THE 


JOURNAL  OP  JURISPRUDENCE. 


THE  FRENCH  BAR 

{Continued  from  the  March  Number  of  the  Journal.) 

During  the  period  tbai  elapsed  between  the  earlier  part  of  the 
18th  centary  and  the  French  Revolution,  a  variety  of  causes  com- 
bined to  increase  the  popular  discontents  with  the  existing  order 
of  things,  and  to  prepare  the  way  for  a  great  and  violent  change. 
The  barrieni  that  protected  the  privileged,  but  generally  corrupt^ 
higher  classes  from  the  indignation  that  had  gradually  been  grow- 
ing in  fierceness  and  intensity  in  the  hearts  of  the  oppressed  lower 
orders^  were  ever  growing  weaker  and  weaker.  The  people  were 
heooming  conscious  of  their  strength,  and  were  beginning  to  ques- 
tion the  doctrine  of  divine  right  and  of  passive  obedience,  and  to 
doubt  that  the  unprivileged  many  were  created  for  the  sake  of 
Ae  privileged  few.  The  writings  of  Montesquieu,  Voltaire,  Bee- 
earia,  and  the  Encyclopaedists,  were  everywhere  eagerly  read  and 
applauded,  and  forced  onwards  the  approaching  social  change.  In 
bet,  the  upper  classes  in  France  were  slumbering  in  false  security 
above  an  abyss  which  was  ere  long  to  open  and  engulf  the  throne,  the 
church,  the  nobility, the  parliament,  and  the  bar.  The  brief  but  scan* 
dalous  oi^  of  the  Regency ;  the  profligacy  and  extravagance  of 
the  long  reign  of  Louis  the  Fifteenth  which  succeeded  it ;  the 
miseiy  of  the  people  from  whose  poverty  was  wrung  out  the 
means  of  supplying  the  luxury  of  the  Court ;  the  disorder  of  the 
finances  ;  the  atrocity  of  the  criminal  laws  and  their  maladminis- 
tration, as  exhibited  in  the  famous  processes  of  Galas,  Sirven, 
LaIly>Tolendal,  and  others — these,  and  many  other  causes,  con- 
tributed to  the  overthrow  of  the  ancient  r^ime.     Reform  was 
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not  granted  in  time  ;  revolution  came  in  On  place.  It  is  to  the 
honour  of  the  French  Bar  and  the  French  Magistracy  that  they 
took  a  prominent  and  leading  part  in  attempting  to  bring  about 
those  moderate  and  seasonable  changes  which  might  have  averted 
the  revolution.  The  most  telling  and  brilliant  attacks  upon  the 
existing  system  of  criminal  jurisprudence — which  was  secret  in 
its  procedure  and  cruel  in  its  punishments,  and  under  which  the 
accused  was  denied  a  defender,  and  might  be  kept  for  years  lan- 
guishing in  a  loathsome  dungeon  before  being  brought  to  trial — 
were  made  by  Dupaty,  Advocate -General  to  the  Parliament  of 
Bordeaux,  and  by  Servan,  Advocate-General  to  the  Parliament  of 
Grenoble.  The  following  passage  occurs  in  a  discourse  delivered 
by  the  latter  in  1766  on  the  administration  of  justice  : — '*  Our 
laws  everywhere  and  indiscriminately  are  prodigal  of  the  penalty 
of  death  ;  crimes  the  most  different,  the  most  atrocious,  and  some- 
times the  slightest,  are  confounded  in  the  same  punishment.  I 
proclaim  it  to  timid  men,  superstitious  adorers  of  every  ancient 
usage ;  I  proclaim  it  to  violent  men,  who  shroud  the  head  of  jus- 
tice in  a  cloud,  and  only  suffer  her  arms  to  be  seen ;  I  proclaim  it 
to  all ;  whilst  our  criminal  laws  shall  subsist,  as  a  citizen  I  shall 
never  fail  to  obey  them,  as  a  magisti-ate  I  shall  never  fail  to  make 
them  obeyed  by  others ;  but  as  a  friend  of  humanity  I  shall 
ever  desire  their  reformation."  Some  of  the  most  illustrious 
lawyers  in  France  seem  to  have  clearly  foreseen  the  great  revolu- 
tion long  before  it  took  place ;  and  one  of  the  most  remarkable 
foreshadowings  of  it  is  to  be  found  in  a  discourse  pronounced  by 
the  Advocate-General  Seguier,  nearly  20  years  before  the  event : 
— "  An  impious  and  audacious  sect,"  he  says,  "  has  risen  up  in 
the  midst  of  us  ;  it  has  adorned  its  false  wisdom  with  the  name 
of  philosophy,  and  under  that  imposing  title  it  has  laid  claim  to 
the  possession  of  all  knowledge.  Its  partisans  have  set  themselves 
up  as  teachers  of  the  human  race.  Liberty  of  thought  is  their 
watchword ;  and  that  watchword  they  have  made  resound  from 
one  extremity  of  Europe  to  the  other.  With  one  hand  they  have 
striven  to  shake  the  throne  ;  and  with  the  other  to  overthrow  the 
altar.  Their  object  is  to  extinguish  faith,  and  to  turn,  the 
thoughts  of  the  people  into  another  channel  with  respect  to  reli- 
gious and  civil  institutions  ;  and  the  revolution  has,  so  to  speak, 
been  effected  ;  its  proselytes  have  increased  in  number ;  their 
maxims  are  everywhere  spread  abroad ;  kingdoms  have  found 
their  ancient  foundations  shaken ;  and  nations,  thunderstruck  to 
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find  their  principles  annihilated,  have  demanded  by  what  faialitj 
they  were  become  so  different  from  their  former  selves.  Those 
who  were  naturally  the  best  fitted  to  enlighten  their  contempo- 
raries have  placed  themselves  at  the  head  of  the  unbelievers ;  they 
have  displayed  the  standard  of  revolt ;  and,  by  that  spirit  of  in- 
dependence, they  have  striven  to  add  to  their  fama  A  cloud  of 
ohscure  writers,  unable  to  distinguish  themselves  by  the  lustre  of 
their  talents,  have  shown  the  same  audacity.     .  .     Finally, 

religion  to-day  counts  almost  as  many  declared  enemies,  as  litera- 
ture boasts  to  have  produced  pretended  philosophera  And  Gov- 
ernment ought  to  tremble  to  tolerate  in  its  bosom  a  sect 
burning  with  zeal,  which  seeks  only  to  raise  the  people  to  rebel- 
lion under  pretext  of  enlightening  them."  The  discourse  then 
proceeds  to  criticise  a  number  of  works  whose  taste  and  morality 
have  long  since  been  generally  condemned ;  and  the  eloquent 
orator  thus  sums  up — "  By  combining  all  these  productions  we 
might  form  a  body  of  false  doctrine,  the  whole  of  which  incon- 
testably  proves  that  the  object  proposed  is  not  merely  to  destroy 
the  Christian  religion.  Impiety  does  not  limit  its  projects  of  in- 
novation to  a  rule  over  people*B  minds.  Its  restless  enterprising 
genius^  the  enemy  of  all  subordination,  aspires  to  overthrow  every 
political  constitution  ;  and  its  aspirations  will  be  fulfilled  only 
when  it  shall  have  placed  the  legislative  and  executive  power  in 
the  hands  of  the  multitude ;  when  it  shall  have  destroyed  the 
necessary  inequality  of  ranks  and  conditions  ;  when  it  shall  have 
vilified  the  majesty  of  kings,  and  rendered  their  authority  preca- 
rious and  subordinate  to  the  caprices  of  a  blind  multitude ;  and 
when,  at  last,  by  means  of  these  strange  revolutions,  it  shall  have 
precipitated  the  whole  world  into  anarchy  and  into  all  the  evils 
which  are  inseparable  from  it"  To  us  it  seems  that  that  wise 
and  warning  voice,  unheard  or  unheeded  a  century  ago,  deserves 
to  be  listened  to  now,  when  the  same  levelling  spirit,  the  same 
impatience  of  all  subordination,  are  pushing  us  on  to  an  unmixed 
demotnucy,  of  aU  Governments  the  most  corrupt  and  unnatural 

Several  members  of  the  French  Bar  took  a  leading  part  in  the 
famous  processagainst  tjie  Jesuits  which  was  brought  before  the  Par- 
liament of  Paris  in  1761,  and  which  resulted  in  the  suppression  of 
the  order  in  France  in  176 4'.  Gerbier,  Target,  and  Legouvd  wrote 
or  pleaded  against  the  Jesuits,  but  Target  gave  them  their  death- 
blow by  procuring  a  copy  of  their  constitutions  printed  at  Prague 
n^  1757»  whicb^  among  other  things,  showed  the  supreme  autho- 
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rity  of  the  General  and  the  obligation  of  all  the  members  to  obey 
him  perinde  ac  cadaver.  A  summary  of  the  constitutions  and  of 
everything  that  related  to  the  histor)*  of  the  order  was  likewise 
laid  before  the  Parliament  by  M.  Joly  de  Flenry — a  work  of  im« 
mense  labour  and  erudition,  an  inexhaustible  armoury  from  which 
the  adversaries  of  the  Jesuits  may  always  furnish  themselves  with 
the  keenest  weapons.  There  was  much  that  was  objectionable 
and  immoral  in  the  history  and  constitutions  of  the  order  ;  but  it 
was  the  omnipotence  of  the  General  that  chiefly  weighed  with 
the  Parliament,  as  that  was  clearly  dangeroas  to  the  liberties  of 
the  Gallican  Church  which  it  had  always  strenuously  main- 
tained. 

Scarcely  had  the  protracted  conflict  arising  from  the  bull  UnU 
genitus  been  terminated,  when  Parliament  and  the  Bar  found 
themselves  involved  in  a  fresh  struggle  with  the  royal  authority, 
arising  out  of  questions  connected  with  the  conduct  of  the  Duke 
d'Aiguillon,  who  was  accused  of  numerous  acts  of  maladminis- 
tration while  Governor  of  Brittany.  The  Parliament  instituted  a 
process  against  him,  but  the  King  interfered  and  forbade  tlie  Par* 
liament  to  meddle  with  the  matter.  Thereupon,  that  Court  regis* 
tered  the  royal  edict,  but  immediately  afterwards  drew  up  an 
energetic  remonstrance,  and  followed  it  up  by  suspending  the  ex- 
ercise of  their  functions.  This  produced  a  strong  measure  on  the 
part  of  the  King  and  his  Chancellor,  Maupeou,  who  were  bent 
upon  breaking  the  resistance  of  Parliament  at  all  hassards.  On 
the  night  of  the  19th  or  20th  Jan.,  1771,  all  the  members  of 
that  body  were  awakened  at  the  same  hour  in  the  King's  name. 
Two  musqueteers  entered  their  chambers  and  presented  to  each  of 
them  a  paper  bearing  an  order  to  resume  their  functions,  and  to 
answer  immediately  in  writing  "  yes  "  or  "  no."  Astonished  at 
the  suddenness  and  violence  of  the  measure,  forty  members  signed 
"yes  ;**  the  majority,  more  firm,  signed  "  no."  But  next  morning, 
when  they  had  all  met  together,  those  who  had  complied  with 
the  royal  command  were  ashamed  of  their  weakness,  and  hastened 
to  retract  it  and  join  their  colleagues  in  their  resistance  at  all 
hazards.  The  following  night  a  similar  scene  took  place.  Each 
member  was  awakened  by  an  usher  who  notified  to  him  a  decree 
of  Council  confiscating  his  office,  and  forbidding  him  to  resume 
his  functions  or  even  to  take  the  title  of  member  of  Parliament ; 
and  scarcely  had  the  usher  gone  out  when  musqueteers  entered 
bearing  letters  of  exile  baniahiog  the  members  to  dififerent  parts 
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of  the  kingdom*  The  Chancellor  Maupeon  hoped  by  this  vigorous 
measure  to  strike  terror  into  Parliament,  and  at  least  compel  a 
fraction  of  its  members  to  become  the  submissive  instruments  of 
the  royal  will.  Bat  be  waa  mistaken  in  his  calculations.  Not  a 
fingle  member  showed  either  hesitation  or  weakness.  All  nobly 
adhered  to  what  they  believed  to  be  their  dut}'.  It  was  an  act 
of  civil  courage  of  which  history  has  hitherto  taken  too  little  note. 
The  ancient  Parliament  was  thus  suppressed  and  was  speedily  re* 
placed  by  a  miserable  substitute  which  became  a  public  jest,  and 
was  christened  the  Pft^rliament  Maupeou,  after  the  unpopular 
Chancellor  who  had  called  it  into  being.  At  the  time  of  its  sup* 
preasion,  the  Parliament  had  against  it  the  King,  the  Court,  the 
free  thinkers,  and  the  Jesuits — redoubtable  adversaries.  In  its 
fiivour  it  had  a  long  list  of  services  rendered,  and  the  honourable 
cliaracter  of  its  members,  many  of  whom  were  distinguished  by 
probity,  learning,  and  disinterestedness.  Bui  it  had  also  strong 
prejudices.  It  had  especially  deteriorated  since  the  l^alising  the 
Bale  of  offices  had  put  an  end  to  the  principle  of  electiona  li 
wanted  the  initiative  to  enable  it  to  revise  the  ancient  laws,  and 
royalty  would  have  stopped  it  on  that  path  of  improvement  even 
if  it  had  ventured  to  enter  upon  it.  On  many  occasions  it  felt 
thoroughly  that  it  had  need  of  support,  and  it  had  several  times 
recommended  the  assembling  of  the  states^general ;  but  royalty, 
which  feared  them,  .was  united  on  this  point  with  the  clergy  and 
the  nobility,  and  rejected  the  proposal.  Thus  abuses  were  per* 
petuated,  financial  difficulties  increased,  and  things  had  come  to 
sach  a  point  that  a  revolntion  was  almost  inevitable. 

The  Bar  remained  faithful  to  the  old  Parliament,  and  544r 
advocates  on  the  list  at  the  time  of  its  suppression,  voluntarily 
gave  up  the  exercise  of  their  functions.  A  new  order  of  pleaders 
was  established,  consisting  of  100  lawyers,  termed  avoooUa  pro^ 
cureurs,  to  manage  causes  before  the  Maupeou  Parliament,  their 
fees  being  paid  by  a  tariff — a  degradation  to  which  the  for- 
mer Bar  had  always  refused  to  submit.  These  substitutes,  however, 
were  never  regarded  by  the  judges  or  the  public  as  true  advocates  ; 
and  the  Chancellor  made  pressing  overtures  to  Qcrbier,  the  head 
of  the  old  Bar,  to  resume  his  functions,  which  he  did  and  induced 
262  advocates  to  resume  theirs  at  the  same  time.  We  have  already 
mentioned  how  strongly  this  conduct  of  Gerbier^s  was  resents  by 
the  majority  of  the  order,  who  still  refused  to  acknowledge  the 
Maupeou  Parliament*     But  the  oi^ganization  of  the  Bar  was,  for 
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the  time,  entirely  broken,  and  no  list  of  advocates  was  made  up 
from  1770  to  1774;,  nor  was  any  batonnier  appointed.  The 
triamph  of  Maupeou  was  for  the  time  complete.  His  new  parlia- 
ment was  comparatively  ductile  and  submissive,  and  the  return 
of  Qerbier  and  a  large  section  of  the  Bar  allowed  the  course  of 
practice  to  proceed  smoothly  and  respectably.  But  that  triumph 
was  short  lived.  Louis  the  loth  terminated  hm  scandalous, 
selfish,  and  vicious  career  on  14th  May,  1774,  and  the  young 
prince,  Louis  the  1 6th,  succeeded  him.  On  ascending  the  throne, 
be  made  laudable  efforts  to  put  an  end  to  the  most  ciying  abuses, 
abolished  the  torture  and  compulsory  labour,  called  the  sage 
Turgot  to  his  counsels,  and  restored  the  ancient  Parliament.  But 
Maupeou  had  dealt  it  a  death-blow,  and  it  was  only  a  shadow  of 
the  former  body  that  assembled.  It  had  lost  its  influence  and 
its  moral  life.  The  Bar,  as  they  had  shared  in  the  disgrace,  shared 
in  the  triumph  of  the  ancient  {larliament,  was  restored  to  all  its 
former  privileges  and  functions,  and  was  addressed  in  the  hand- 
somest and  most  flattering  terms  by  the  chief  officers  of  the 
Crown.  The  restored  Parliament  proved  to  be  little  more  sub- 
missive to  the  royal  authority  of  Louis  the  16  th  than  it  had  been 
to  that  of  his  predecessor.  Again  and  again,  it  set  itself  against 
his  measures  of  reform ;  and  from  Nov.  1774  to  May  1776,  the 
king  found  himself  constantly  opposed  and  thwarted  by  bis 
Parliament  Among  the  last  great  causes  tried  before  the  ancient 
Parliament,  was  that  of  Solar,  in  which  Elie  de  Beaumont  and 
Tronson-Ducoudray,  particularly  distinguished  themselves  by  their 
eloquent  and  successful  advocacy  of  the  innocent  and  ill-used 
Cazeaux ;  that  of  the  necklace  which  has  acquired  a  European 
fame  from  the  great  names  of  those  implicated  in  it ;  and  that 
of  Komemann  the  banker  of  Strasbourg  which  was  illustrated  by 
the  debut  of  a  young  advocate  named  Bonnet,  who  was  destined 
to  become  one  of  the  chief  glories  of  the  Bar. 

The  restored  Parliament  continued  its  opposition  to  the  king 
and  refused  to  register  his  financial  edicts ;  and  at  the  meeting  of 
30th  July  1787,  we  find  it  laid  down  in  an  address  to  the  king 
that  "The  nation,  represented  by  the  States-General,  has  alone 
the  right  to  grant  to  the  king  the  necessary  supplies/*  and  the 
king  is  further  requested  to  summon  tlie  States-General.  On  6th 
August  1 787,  the  king  held  a  lit  de  jueiice  at  Versailles,  in  which 
he  first  vainly  sought  to  vanquish  the  resistance  of  Parliament, 
and  afterwards  ordered  the  registration  of  his  edicts.     Next  day« 
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the  Parliament  answered  by  declaring  "  null  and  illegal  the 
transcription  of  the  edicts  ordered  in  the  lit  de  justice."  It  was 
the  first  act  of  the  revolution.  M.  Qaudry,  in  his  history  of  the 
Bar,  thinks  that  the  real  motive  that  influenced  the  members  of 
Parliament,  in  their  opposition  to  the  financial  edicts  of  the  king, 
was  not  patriotism,  but  a  selfish  fear  of  being  subjected  to  the 
burden  of  the  land-tax.  That,  and  their  wish  to  keep  the  king 
in  tutelage,  were,  according  to  him,  the  real  motives  of  their  obstin- 
ate hostility.  "As  to  the  advocates,"  he  says,  ''their  position 
was  entirely  different ;  the  projects  of  reform  were  welcomed  by 
them  with  a  real  enthusiasm ;  far  from  threatening  their  influence 
they  seemed  likely  to  augment  it  by  freeing  justice  from  her 
fetters  and  giving  up  to  them  the  discussion  of  public  affairs." 
Agitations  and  troubles  continued,  and  the  language  of  Parlia- 
ment became  more  menacing  and  unmeasured.  On  the  12th 
April  1788,  on  the  subject  of  leitres  de  cachet,  we  find  observations 
addressed  to  the  king  commencing  in  the  following  terms,  "  Public 
liberty  attacked  at  its  foundation,  despotism  substituted  for  the 
law  of  the  state,  the  magistracy  at  length  reduced  to  be  only  the 
instrument  of  arbitrary  power,  such  are  the  great  and  lamentable 
causes  which  bring  Parliament  to  the  foot  of  the  throne." 

On  the  24th  Jaru  1789,  the  States-General  were  summoned  to 
meet  at  Versailles,  and  were  actually  opened  on  the  5th  of  May 
fbllowing.  On  the  1 7th  June,  they  assumed  the  title  of  Con- 
stituent National  Assembly,  and  speedily  arrogated  to  themselves 
all  the  powers  of  the  state.  Tiiey  lost  no  time  in  suppressing  the 
ancient  Parliament^  whose  last  sitting  was  held  on  the  1 4th  Oct. 
1790,  and  which  fell  after  an  existence  of  472  yeai-s,  reckoning 
from  1318  when  it  was  made  stationary  by  Philip  the  Long. 
As  a  judicial  tribunal,  it  had  fulfilled  its  duties  for  the  most  part 
well  and  nobly ;  as  a  political  body,  it  had  proved  a  failure ; 
strong  with  the  feeble  and  feeble  with  the  strong,  mistaking  its 
constitution  and  striving  to  make  itself  as  &r  as  possible  a  guide 
and  tutor  of  kings.  From  the  earliest  years  of  Louis  the  15th, 
it  unceasingly  strove  to  substitute  its  aristocratic  power  for  that, 
of  the  monarchy.  It  ruined  the  hold  of  the  throne  upon  the 
affections  of  the  people  by  its  constant  attacks,  and  the  aristocracy 
by  conniving  at  the  imprudence  and  excesses  which  shocked  all  im- 
partial men;  it  paralyzed  the  measures  initiated  by  Louis  the  16th 
which  might  have  saved  the  state,  and  ended  by  falling  a  victim  to 
its  own  insensate  pride,  and  involving  in  its  downfisdl  the  monarchy 
itself  The  Bar,  for  centuries  the  firm  ally  and  the  chief  ornament 
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of  Parliament,  did  not  long  survive  it.  The  Oonstituent  Assem- 
bly, indeed,  numbered  among  its  members  several  advocates  be- 
longing to  the  Parisian  Bar,  and  it  was  presided  over  by  Thouret 
an  advocate  of  Rouen ;  but  the  advocates  of  the  ancient  Parlia- 
ment felt  it  impossible  to  form  the  Bar  of  the  new  judicial  oi^n- 
ization.  The  dominant  passion  for  equality  was  also  strongly 
against  the  privileges  of  the  Bar  ;  and  the  Assembly,  alter  having 
abolished  several  privileged  corporations,  proceeded  also  to  abolish 
the  Bar.  The  resolution  putting  an  end  to  it  was  passed  upon 
the  report  of  an  advocate  of  Lyon  named  Bergasse,  who  had  pre- 
viously acquired  considerable  reputation  at  the  Bar.  His  reiK>rt 
of  17th  August  1789  concludes  in  the  following  terms,  "  Every 
one  shall  have  the  right  of  pleading  his  own  cause  himself  if  he 
thinks  proper,  and  in  order  that  the  office  of  advocate  may  be  as 
free  as  it  ought  to  be,  advocates  shall  cease  to  form  a  corporation 
or  an  order,  and  every  citizen  having  made  the  necessary  studies 
and  submitted  to  the  necessary  examinations,  shall  have  the«right 
to  exercise  that  profession  :  he  shall  be  bound  to  answer  for  his 
conduct  only  to  the  law."  Strange  to  day,  none  of  the  advocates 
in  the  Constituent  Assembly  stood  up  in  defence  of  the  Bar,  and 
the  laws  of  16th  August  and  2d  September  1790  abolished  the 
order  of  Advocates.  One  orator  only  defended  them  in  the 
Assembly,  and  that  orator  was  Robespierre ;  and  with  his  true 
and  prophetic,  as  well  as  eloquent  words,  we  close  the  present 
articla  "  The  Bar,"  he  said,  "  seems  still  to  display  liberty 
exiled  from  the  rest  of  the  world ;  it  is  there  that  we  still  find 
the  courage  of  truth,  which  dares  to  proclaim  the  rights  of  the 
weak  and  oppressed  against  the  enemies  of  the  powerful  oppressor. 
The  exclusive  power  of  defending  citizens  shall  be  conferred  by 
three  judges  and  by  three  lawyers  I  In  that  case  you  will  no 
longer  behold  in  the  sanctuary  of  justice  those  men  of  deep  feeling 
capable  of  rising  to  enthusiasm  in  behalf  of  the  cause  of  the  un* 
fortunate,  those  independent  and  eloquent  men,  the  support  of 
innocence  and  the  scourge  of  crima  They  will  be  repelled,  but 
.you  will  have  welcomed  lawyers  without  delicacy,  without  en- 
thusiasm for  their  duties,  and  only  urged  on  in  a  noble  career  by 
sordid  considerations  of  interest  You  mistake,  you  degrade 
functions  precious  to  humanity,  easential  to  the  progress  of  public 
order ;  you  close  that  school  of  civic  virtues  where  talent  and 
merit  learned,  while  pleading  the  cause  of  citizens  before  ^he 
judge,  to  defend  thereafter  that  of  the  people  in  the  legislative 
assemblies." 
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The  Patrimonial  Consequences  of  Divorce. 

Johnstone  Beattie  y.  Johnstone. 

The  imporiaDt  principle,  that  when  marriage  is  dissolTed  by 
dirorce,  *'  the  party  injurer  (as  Lord  Stair  puts  it)  loseth  all 
benefit  accruing  through  the  marriage^  but  the  party  injured 
bath  the  same  benefit  as  by  the  other  s  natural  death,"  received 
illustration,  though  it  can  hardly  be  said  extension,  by  the  judg* 
ment  in  this  case.  The  question  argued  was  whether  the  rule 
ftdmittedly  applicable  to  legal  provisions  and  to  conventional 
provisions  made  by  the  spouses  for  one  another,  extended  to  a 
provision  made  in  an  antenuptial  contract  by  the  father  of  the 
guilty  husband,  in  the  form  of  an  annuity  payable  by  him 
during  his  life  to  his  son,  whom  failing  to  the  wife,  whom  fiiilii^g 
to  the  children  of  the  marriaga  The  argument  chiefly  relied 
upon  by  the  defender  (the  father-in-law  of  the  pursuer),  wa% 
that  the  provision  was  an  alimentary  provision  made  by  him  for 
bis  son,  and  that  if  be  had  to  pay  it  to  the  pursuer  he  might  be 
ealled  upon  to  fulfil  in  addition  his  natural  obligation  to 
aliment  his  son,  notwithstanding  that  he  bad  already  implemented 
it  by  the  annuity  settled  by  the  marriage  ocmtract.  But  the 
sswgnees  of  the  son,  who  was  not  prohibited  from  assigning,  and 
who  had  actually  assigned  his  interest  in  the  provision,  were  ex«» 
posed  to  that  argument  just  as  much  as  the  pursuer ;  and  it  was 
clearly  no  answer  to  them  or  to  his  creditors  attaching  the  annuity 
that  the  fitther  might  by  their  act  be  made  liable  to  a  double 
obligation.  The  defender,  as  Lord  Deas  said,  must  be  presumed 
to  have  had  the  natural  obligation  as  well  as  the  legal  conse-* 
quences  of  divorce  before  his  eyes  when  he  signed  the  marriage* 
eontmct,  and  the  assignees  of  the  son  took  their  right  subject  to 
the  conditions  imposed  by  the  contract  and  by  the  law.  The 
opposite  view,  which,  however,  was  that  of  both  the  Sherifis  and, 
of  Lord  Curriehill,  would  have  the  startling  result  of  making  the 
guilty  husband  better  off  in  consequence  of  his  crime,  because  he 
would  get  to  his  own  exclusive  use  what  was  intended  for  the 
support  of  both  spouses.  This  is  the  reasoning  of  Craig  as  to 
terce :  "  Neque  enim  ratio  permittit,  ut  ex  matrimonio  illo  contra 
quod  peccavit^  mulier  oommodum  accipiat;  frustra  enim  legis 
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beneficium  implorat  qui  in  legem  peccat" — {Jus,  Feud.  ii.  2,  35, 
c£  §  36.) 

The  only  untoward  resulb  to  which  the  principle  given  effect 
to  appears  to  point  is,  as  Professor  Bell  points  out  in  reference  to 
another  case,  "  that  the  creditors  rnay  be  exposed  to  injury  by 
collusive  proceedings  for  divorce,  with  a  view  of  conferring  on 
the  wife  during  the  husband's  life  what  she  otherwise  could  not 
have  insisted  in  against  the  creditors  of  her  husband" — {Com.  L 
634> ;  ed.  Shaw  681.)  There  was  certainly  no  collusion  in  the 
present  case  ;  but  it  suggests,  even  more  strongly  than  the  case 
referred  to  by  Mr.  Bell,  the  possibility  of  collusion  for  that  pur- 
pose. Here  the  wife  takes  the  funds  out  of  the  very  hands  of 
the  divorced  husband's  creditors.  Mr.  Bell  observes  that  there 
seems  no  way  of  escaping  from  this  unhappy  consequence. 
But  on  the  other  hand,  the  law  takes  strict  precautions  against 
collusion  in  every  action  of  divorce,  and  every  decree  must  be 
presumed  to  have  been  honestly  obtained;  while  even  a  few 
miscarriages  of  this  kind  cannot  be  set  against  what  is  undoubt- 
edly a  wholesome,  as  it  is  a  time-honoured  principle. 

Some  expressions  have  been  used  which  might  seem  to  make 
the  rule  originate  in  an  extensive  construction  of  the  words  of 
the  Act  1573  as  to  divorce  for  desertion;  but' in  principle  at 
least  it  is  really  derived  from  the  Boman  law.  A  generation 
before  that  statute  Balfour  records  the  case  of  Jaiiet  Auchenleck 
contra  James  Stevxirt,  i8th  Dec.  154<0,  as  deciding  that  "  Quhen 
ony  man  and  his  wife  ar  simpliciter  partit  and  divorcit  be  the 
authority  of  the  Judge  Ordinar  for  adulterie  or  ony  uther  tres- 
pas  committit  be  the  man,  the  haill  tochergude,  and  all  that  was 
resavit  be  the  man  fra  the  woman  be  virtue  of  the  matrimonie 
contractit  betwix  thame,  aucht  to  be  restorit  to  the  woman,  with 
the  proffeittis  thairof,  efker  the  geving  of  the  sentence  of  divoi"X5e 
betwix  thame." — (Prac^icfeip.99;  and  comp.  FraserP.JkD,  ReL  i, 
653,  691.)  This  was  the  more  remarkable,  because  at  that  date 
there  was  no  divorce  a  vinculOy  but  the  mere  separation  was  fol- 
lowed by  the  same  consequences  which  flowed  from  the  perfect 
divorce  of  the  civil  and  of  the  later  Protestant  law.  There  can 
be  no  doubt  that  even  in  regard  to  the  special  case  of  an  annuity 
provided  by  the  husband's  father,  the  case  we  have  been  con- 
sidering involves  no  novelty,  as  that  appears  from  the  session 
papers  to  have  been  the  very  sj)ecies  faeti  of  the  case  of  Justice 
V.  Murray,  Jan.  13,  1761,  M.  334,  where  the  wife  was  assumed 
to  get  such  an  annuity. 
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The  decision  in  the  present  case  will  suggest  to  the  prudent 
conveyancer  the  propriety  of  inserting  a  clause  iu  marriage-con- 
tracts, to  guard  against  the  contingency  of  either  of  the  spouses 
obtaining  a  decree  of  divorce  against  the  other,  and  to  regulate 
the  rights  of  parties  in  that  event.  Formerly  clauses  were  in- 
serted in  marriage-contracts  to  provide  against  the  premature 
dissolution  of  the  marriage  by  the  death  of  either  spouse  within 
a  year  and  a  day  without  a  living  child  ;  and  such  clauses  were 
given  effect  to  by  the  Court,  and  often  proved  advantageous.  It 
may  appear  somewhat  indelicate  and  unseemly  to  prepare  by  an* 
tidpation  against  a  violation  of  the  marriage  vow ;  conveyancers 
may  hesitate  to  ask  those  whom  Lord  Kinloch,  in  his  interlocu- 
tor, calls  *'  rapturous  lovers,**  and  especially  to  ask  a  young  and 
trastiDg  bride,  to  read  over  and  sign  a  deed  referring  in  plain 
terms  to  such  a  subject  But  where  interests  of  such  importance 
are  concerned  feelings  of  delicacy  must  give  way.  The  contract- 
ing spouses  and  their  parents  confide  in  their  lawyers  to  protect 
them  and  the  children  of  the  marriage,  so  far  as  possible,  against 
the  evils  and  misfortunes  incident  to  marriage,  and  among  these 
against  the  contingency  of  adultery  and  divorce.  We  cannot 
but  think  that  this  decision  reminds  conveyancers  that  very  im- 
portant and  unexpected  results  may  sometimes  be  effected  by 
the  law,  where  they  have  neglected  to  regulate  the  patrimonial 
interests  of  parties  in  the  event  of  the  dissolution  of  the  marriage 
otherwise  than  by  death. 

Liability  of  a  Master  fob  the  Fault  of  a  Foreman 

AND  Manager. 

Wilson  V.  Sneddona, 

This  case  is  now  of  somewhat  old  date  (May  25,  1866,  reported 
4  Macph.  736),  but  it  touches  upon  and  illustrates  a  subject  of 
such  interest,  and,  taken  in  connection  with  recent  English  cases, 
it  raises  so  clearly  the  question  whether  there  is  a  serious  diverg- 
ence of  the  laws  of  England  and  Scotland  on  that  subject,  that 
we  are  induced  to  go  somewhat  out  of  our  usual  course  in  order 
to  consider  it  It  was  an  action  of  damages  against  the  pro- 
prietors or  lessees  of  a  coal-pit,  in  which  the  husband  of  the  pur- 
suer was  killed  by  the  breaking  of  a  rope  used  for  raising  and 
lowering  the  workmen.  The  question  was,  whether  the  defect 
or  insufficiency  of  the  rope  was  due  to  the  fault  of  the  defenders 
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or  some  person  for  whom  they  were  responsible.  It  appeared 
that  a  sufficiently  good  rope  had  been  provided  by  the  defenders, 
and  was  in  use  till  the  day  before  the  accident  It  also  appeared 
that  there  was  more  of  that  rope  at  the  pit  office.  But  on  the 
day  before  the  accident  the  rope  in  use  was  found  to  be  too  ahort^ 
and  by  the  authority  of  Gemmell,  the  defenders'  underground 
manager  or  oversman,  a  rope  of  a  different  kind  was  substituted, 
which,  being  insufficient  and  defective,  caused  the  accident.  A 
verdict  having  been  returned  for  the  pursuer,  the  defenders  ex- 
cepted to  the  directions  of  Lord  Jerviswoode,  and  also  moved  for 
a  new  trial.  The  question  came  to  be,  whether  the  defenders  were 
liable  to  the  pursuer  for  the  fault  of  Gemmell  :  and  as  the  judges 
of  the  Second  Division  ultimately  viewed  it,  whether  there  was 
evidence  to  show  that,  in  doing  the  act  or  committing  the  fault 
ascribed  to  him,  Qemmell  was  acting  within  the  scope  of  hia 
authority  as  oversman  or  underground  manager.  They  held  that 
there  was  not  satisfactory  evidence  on  this  point,  that  it  was  im- 
possible to  make  out  from  the  evidence  on  what  ground  of  fact 
the  jury  proceeded  in  arriving  at  their  verdict  for  the  pursuer, 
and  therefore  granted  a  new  trial 

The  first  exception  was  to  the  presiding  judge's  refusal  to 
direct  the  jury  that,  if  they  **  were  satisfied  on  the  evidence  that 
the  defenders  used  reasonable  care  in  the  appointment  of  Gem- 
mell as  oversman,  and  provided  for  bis  use  a  sufficient  rope  for 
the  operation  in  question,  then  the  defenders  are  not  in  law  an- 
swerable for  the  personal  fault  of  Gemmell  in  using  a  defective 
or  insufficient  rope  not  belonging  to  them."  This  seems  to  touch 
very  closely  the  question  which  has  frequently  been  asked  :  "  Is 
a  foreman  a  fellow-servant  ? "  That  is  to  say,  is  he  a  fellow- 
servant  in  the  sense  of  the  rule  established  for  both  England  and 
Scotland  by  the  SartondtUl  Oases,  according  to  which  a  work- 
man engaged  in  a  common  employment  undertakes  the  risk  of 
the  negligence  or  fxult  of  his  fellow-workman  and  has  no  remedy 
against  the  common  employer  for  injury  so  arising.  The  opinions 
and  the  decision  of  the  Court,  giving  a  new  trial,  assume  that  the 
question  is  to  be  answered  in  the  negative,  and  that  if  Gemmell 
bad  been  acting  within  the  scope  of  his  authority  as  foreman,  the 
defenders  would  have  been  liable  for  his  fault  The  Lord  Justice* 
Clerk  (IngHs)  said  : — 

"  Whether  the  defender  is  to  he  made  answerable  for  the  fault  of  Gem- 
melly  assuming  GemmelTs  fault  to  be  distinctly  proved,  depends  upon  the 
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separate  qneetion,  whether  the  fault  of  Gemniell  was  a  fault  which  he 
committed  in  his  representative  capacity  as  performing  a  duty  delegated 
to  him  hy  the  master,  and  representing  the  master  in  the  pedormance  of 
that  duty,  or  whether  the  fault  was  committed  hy  him  in  the  doing  or 
omitting  of  something  which  was  not  within  the  scope  of  the  authority 
delegated  to  him.  If  the  former,  it  may  well  he  contended  in  point  of 
law  that  the  master  is  answerahle,  because  in  that  case  ,he  is  truly  himself 
performing  through  Gemmell  a  duty  which  he  owes  to  his  workmen,  hut 
in  the  latter  view  the  mere  circumstance  of  Gemmell  being  underground 
manager,  and  therefore  representing  and  binding  the  master  in  those  things 
that  are  delegated  to  him,  will  not  pat  him  in  the  position  of  binding  the 
master  in  things  that  are  not  delegated  to  him,  and  are  not  within  his 
satbority." 

The  same  distinction  was  made  and  acted  upon  in  Wright 
r.  Roxhurgh  and  Morris,  Feb.  26,  1864,  2  Macph.  748,  755,  in 
which  case  the  accident  for  which  reparation  was  asked  had  cer* 
tainly  been  caused  by  "  the  individual  act"  of  Motris  the  under* 
ground  manager  of  the  mine,  in  performing  an  operation  on  the 
ventilation  of  the  mine,  and  the  master  was  assoilzied  on  the 
ground  that  in  that  operation  Morris  was  **  neither  the  superior 
of  the  persons  who  were  killed,  nor  were  they  acting  under  his 
order,  nor  had  they  any  direct  connection  with  the  operation 
which  he  was  perfojrming."  In  two  earlier  cases  also  Lord  Presi- 
dent M'Neill  pointed  out  that  the  ailment  as  to  ihe  responsibi- 
lity of  a  master  to  a  servant  for  the  fkult  of  a  foreman  may  de- 
pend on  the  foreman's  "  precise  position,"  and  "  on  the  particular 
charge  he  bad  in  the  business.*  Seott  v.  Graig,  March  14,  1 86  2, 
24  D.  789  ;  M^MiUan  v.  M'MiUan,  June  13,  1861,  23  D 
1082. 

These  cases,  especially  the  case  of  Wilson  t;.  Sneddons,  adopt, 
with  additional  refinements,  the  view  of  Lord  President  M*Neill  ia 
Somerville  v.  Gray,  March  31,  1863,  1  Macph.  768,  where,  in 
an  elaborate  judgment  he  reviewed  the  decisions  on  the  doctrine 
of  coUaJxyrateur,  and  maintained  (1)  that  the  House  of  L  )rds  had 
never  gone  so  far  as  to  hold  that  "  in  short,  an  employer  is  not  re- 
sponsible at  all  if  he  has  a  manager  to  whom  he  delegates  his 
own  powers  and  authoiity,"  and  (2)  that  an  underground  maia^^er 
entrusted  with  the  duty  of  taking  precautions  for  the  safety  of 
workmen  was  not  a  "  fellow-labourer/'  That  case,  however,  was 
not  the  first  in  Scotland  which  distinguished  a  foreman  or  super- 
intendent  from  other  servants  acting  under  the  same  master.  Mr 
Smith,  in  his  valuable  work  On  Reparation  (p.  154),  lays  down 
the  rule  broadly,  and  refers  to  various  cases  in  support  of  it,  of 
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which  it  is  enough  fco  mentioD  M'AvJsy  v.  Brownlie,  March  9, 
1860,  22  D.  975.  We  also  note  the  cases  not  mentioned  hy  Mr 
Smith  otFinnigan  v.  Peters,  Jan,  11, 1861,  23  D.  260 ;  Darby 
V.  Duncan  &  Co,  Feb.  9,  1861,  23  D.  529  ;  M'Millan v.  McMil- 
lan, June  13,  1861,  23  D.  1082.  Nay,  it  may  even  be  said 
that  the  germs  of  the  rule  are  to  be  found  in  the  opinions  of  the 
Lord  President  M'Neill  and  Lord  Ivory  in  Oray  v.  Brasaey,  Dec 
1,  1852,  15  D.  135,  long  before  the  Bartonshill  cases.  Comp. 
Palerson  v.  Wallace,  1  Macq.  748,  and  note  of  Lord  Ardmillan  in 
Liability  of  a  Mastei*  for  the  FauU  of  a  Foreman  and  Manager. 
M'Naughton  v.  Cat  Rail.  Co.,  19  D.  271.  We  cannot  read 
the  judgments  of  Lord  Colonsay  on  this  subject  (even  where, 
as  in  the  present  instance,  we  are  inclined  to  doubt  their 
tendency,)  without  thinking  that  those  are  mistaken  who  refuse 
to  allow  him  a  high  place  as  a  lawyer.  If  he  did  not  fully  enun- 
ciate the  principles  afterwards  laid  down  in  the  Court  of  last  re- 
sort in  the  Bartonshill  Cases,  he  entirely  avoided  the  extreme 
views  thrown  out  by  Hope,  J.  C,  and  Lord  Cockburn,  in  the 
other  Division,  in  Rankin  and  Dixon,  Jan.  31,  1852,  1*  D.  420, 
and  afterwards  overruled,  and  he  said  and  decided  nothing  incon-^ 
sistent  with  the  correct  doctrine  subsequently  established.  He 
all  along  had  a  clear  apprehension  of  the  truth  that  the  chief  dif- 
ficulty in  all  such  cases  is  to  determine  what  is  common  employ- 
ment. He  has  contributed  much  to  solve  that  problem.  He  is 
also  the  chief  author  of  the  rule  now  fixed  in  the  law  of  Scotland 
as  interpreted  by  the  Court  of  Session,  that  a  deputy-master  or 
general  superintendent  is  not  a  fellow-servant,  and  we  cannot  but 
think  that,  apart  from  the  adventitious  support  which  that  pro- 
position may  derive  from  hLs  presence  in  the  Court  of  Appeal,  his 
authority  raises  perhaps  the  strongest  presumption  in  favour  of 

its  soundness. 

It  is  thus  abundantly  clear  that  the  Court  of  Session  is  now 
committed  to  the  doctrine,  that  a  foreman  whose  powers  amount 
to  those  of  a  general  superintendent  is  not,  within  the  scope  of 
these  powers,  a  fellow-labourer  of  the  workmen  employed  under 
him,  but  a  representative  of  the  master,  who  is  liable  for  his 
faults.  It  is  also  clear  that  this  exception  must  be  taken  subject 
to  some  limitations.  Not  every  "  foreman"  will  fix  the  master 
with  liability  for  his  negligence,  but  only  one  whose  powers 
amount  to  a  large  and  general  superintendence  involving  a  repre- 
sentation of  the  master.     This  is  no  doubt  somewhat  vague,  but 
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definition  can  only,  it  would  appear,  be  obtained  by  further  liti- 
gation Again,  on  the  principle  of  the  case  now  under  considera- 
tion, even  such  a  foreman  will  be  a  "  fellow-workman,"  where 
he  is  guilty  of  negligence  in  doing  something  outwith  the  sphere 
of  duty  committed  to  him,  as  where  he  performs  himself  some 
piece  of  work  which  he  might  have  ordered  a  workman  to  do. 
This  is  perfectly  in  accordance  with  well  recognized  principles. 
See  Guthi^ie  Smith  on  Eeparation^  pp.  143-150. 

The  general  question  as  to  a  foreman  has  not  been  raised  in 
England  so  often,  or  argued  so  pertinaciously  as  in  Scotland  The 
case  of  Wigmare  v.  Jay,  5  Ex,  354,  19  L.  J.  Ex.  300,  is  gene- 
rally cited  as  an  authority  for  holding  that  a  foreman  is  a  fellow- 
servant  of  those  whose  work  he  superintends  ;  but  the  question 
does  not  seem  to  have  been  argued,  and  the  report  does  not  show 
what  the  precise  position  of  the  foreman  in  that  case  was.  In 
Gallagher  v.  Piper,  16  C.B.,  N.S.  669,  33  L.J.,  C.P.  329,  Mr  Jus- 
tice Willes  said  that  "  a  foreman  is  a  fellow-servant  as  much 
as  the  servants  whose  work  he  superintends,"  and  that  he  was 
"  anable  to  draw  a  distinction  so  long  as  the  party  injured  and 
the  party  who  has  caused  the  injury  have  a  common  master."  He 
would  have  "considered  the  question  if  it  had  been  the  case  of 
one  possessing  universal  authority  to  act  for  the  master  in  the 
matter." 

Lord  Chief  Justice  Erie  said — "  The  only  matter  on  which  I 
could  pause  was,  whether  Phear  (the  foreman)  was  such  a  gene- 
ral manager  as  to  stand  entirely  in  the  place  of  the  defendants, 
the  master  builders,  so  that  what  was  said  to  Phear  would  be  in 
contemplation  of  law  said  to  them  ;  for  if  that  could  be  sustained, 
this  action  would  be  maintainable."  On  the  evidence,  however,  his 
lordship  held  that  no  fault  had  been  brought  hoijie  to  the  de- 
fendants either  in  the  selection  of  Phear,  or  in  failing  to  supply 
a  sufficient  quantity  of  materials  for  the  scaffolding  (which  Phear 
ought  to  have  used.)  Mr  Justice  Byles  differed  from  the  rest  of 
the  Court  in  the  result  arrived  at,  holding  Phear  to  be  a  general 
agent  and  manager  of  the  defendants,  for  whose  acts  they  were 
liable  to  the  servants  under  him.  "  Phear,"  he  said,  "  was  such  an 
agent  or  employ^  that  notice  to  him  and  misconduct  in  him  was 
notice  to  his  employers  and  misconduct  of  the  defenders."  It 
appeared  that  Phear  had  had  the  entire  management  of  extensive 
contracts  of  the  defenders  at  different  places,  engaging  and  dis- 
missing servants^  and  having  foremen  under  him ;  so  that,  accord- 
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ing  to  this  case,  it  is  very  difficult  to  conceive  what  kind  of  a 
superintendent  would  have  powers  sufficiently  large  to  fix  the 
master  with  liability  for  his  fault 

The  case  of  Hall  v,  Johnaon-,  34  L  J.  Ex.  222,  may  be  stated 
as  being  nearly  to  the  same  effect  There,  in  the  Exchequer 
Chamber,  Chief  Justice  Erie  expressly  reserved  the  opinion  of  the 
Court  as  to  the  case  of  a  ''  deputy  master ; "  but  it  was  decided 
that  an  '^  underlooker ''  in  a  mine  is  not  in  that  position. 

The  very  recent  case  of  Feltham  u  England^  36  L.  J.  Q-  B.  1 4, 
2  Law  Hep.,  Q.  B.,  seems  at  first  sight  to  negative  the  doctrine  of  the 
Scotch  Courts  entirely,  as  well  as  that  which  was  reserved  by  the 
Court  in  OaUagher  v.  Piper  and  HaU  v,  Johnson.  The  following 
is  the  most  material  passage  from  the  judgment  of  the  Court  of 
Queen's  Bench,  delivered  by  Mr  Justice  Mellor : — 

*'  We  think  that  the  foreman  or  manager  was  not  in  the  sense  contended 
for  the  representative  of  the  master.  The  master  still  retained  the  control 
of  the  establishment,  and  there  'was  nothing  to  shew  that  the  manager  or 
foreman  was  other  than  a  fellow-servant  of  the  plaintiff,  although  he  was  a 
servant  having  greater  authority.  As  was  said  by  Mr  Justice  Willes  in 
OaUagher  v.  Piper^  "  A  foreman  is  a  servant  as  much  as  the  other  servants 
whose  work  he  superintends."  There  was  nothing  in  the  present  case  to 
shew  that  he  was  an  incompetent  or  improper  person  to  be  employed  as 
foreman  or  manager.  We  are  unable  to  distinguish  the  case  on  this  point 
from  those  of  Wigmore  v.  Jay,  OaUagher  v.  Piper,  and  Skip  v.  the  Eastern 
Counties  Railtoay  Company.  We  think  that  this  case  ranges  itself  with  a 
great  number  of  cases,  by  which  it  must  be  considered  as  conclusively 
settled  that  one  fellow-servant  cannot  recover  for  injuries  sustained  in  their 
common  employment  by  the  negligence  of  a  fellow-servant,  unless  such 
fellow-servant  is  shown  to  be  either  an  unfit  or  improper  person  to  have 
been  employed  for  the  purpose — Morgan  v.  the  Vale  of  Neath  Railtoay 
Company,  And  this  rule  is  not  altered  by  the  fact  that  the  servant  to 
whom  the  negligence  was  imputed  was  a  servant  of  superior  authority,  whose 
lawful  directions  the  plaintiff  was  bound  to  obey.  It  is  difficult  in  the  pre- 
sent case  to  discover  any  evidence  that  the  foreman  was  guilty  of  any  negli- 
gence ;  but  it  is  not  necessary  to  determine  that,  inasmuch  as  the  conclu- 
sion at  which  we  have  arrived  renders  it  unnecessary  to  do  so." 

This,  however,  may  be  read,  perhaps,  in  connection  with  the 
previous  cases,  as  assurmng  the  distinction  between  an  ordinary 
''  foreman  "  and  a  "  deputy  master/'  and  reserving  the  question  of 
the  master's  liability  to  his  other  servants  for  the  negligence  of 
the  latter. 

The  tendency  of  the  English  cases  is  to  narrow  to  the  utmost 
the  class  of  superior  servants  or  "  deputy  masters "  for  whose 
B^ligence  the  master  may  be  liable  to  the  workmen  in  his  em* 
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ployment,  and  to  deny  that  liability  entirely  in  the  case  of  an 
ordinary  foreman*  In  this  respect  the  case  of  SomervilU  v,  Oray 
appears  to  be  in  direct  Opposition  to  that  of  Hall  v.  Johnaon. 
The  Scotch  judges,  on  the  other  hand,  have  been  inclined  to  hold 
the  master  answerable  for  the  fsiuits  of  all  foremen,  qualifying 
the  rule  in  practice  by  requiring  very  distinct  evidence  of  that  act 
or  omission  on  which  the  action  is  founded  has  taken  place  within 
the  scope  of  the  duties  of  foreman. 

We  submit  that  the  whole  law  on  this  subject  may  be  shortly 
stated  in  the  following  propositions :  that  the  whole  duty  of  the 
master  to  the  servant  consists  (1)  in  furnishing  proper  superin-* 
teiidence ;  (2)  in  supplying  good  materials  and  machinery ;  and 
(3)  in  employing  only  duly  qualified  workmen.  The  first  branch 
of  this  proposition  might  perhaps  be  included  in  the  third,  but 
f  >r  our  present  purpose  it  is  more  convenient  to  separate  them. 
When  all  these  duties  are  fulfilled,  the  servant  has  no  claim. 
Thus,  when  the  master  superintends  the  work  personally,  and 
etnploys  a  good  foreman,  he  can  do  no  more ;  but  if  he  never 
lo()k8  near  the  work  himself,  and  employs  a  manager  or  deputy, 
then  the  fault  of  the  deputy  is  the  fault  of  the  master  himself 
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[We  have  been  favoured  with  the  following  letter,  addreaeed 

by  a  gentleman  of  much  experience  to  an  influential  lawyer  in 

Ediubui^h.] 

22d  February  1867. 

I  SPOKE  to  you  some  time  a^  about  one  or  two  points  in  which  I  thought  the 
Sheriff  Small  Debt  Court  might  be  improved ;  and  as  some  reform  seems  deter- 
mined upon  dming  this  Session  of  Parliament,  I  lose  no  time  in  putting  these 
su^^gesttons,  as  you  wished,  in  wriiing  for  your  farther  consideration.  I  am  not 
oTie  of  those  who  think  that  sach  rapid  procedure  and  ^*  snap  shot  dedsionB,"  as 
the  late  Sheriff  Cay  used  to  call  them,  ought  to  be  carried  to  any  great  extent. 
To  apply  the  ufrinciple  to  questionB  involving  value  towards  £50,  seems  to  me  to 
go  far  enougn,  if  not  too  far.  Litigants  with  interests  to  that  amount  can  wdl 
tf Old  to  pay  a  little  for  the  more  solemn  and  more  maturely  considered  settle- 
ment of  their  <]U8pute8.  The  proposal  of  the  I/ord  Advocate,  however,  seems  safe 
iu  this  view,  that  where  no  appearance  is  made  in  cases  to  that  extent,  decree  in 
absence  will  pass  speedily,  and  will  cost  only  a  few  shillings  instead  of  £3  or  £4 
w  now,  and  Uiat  wnere  a  defender  does  appear,  the  action  will,  in  nine  cases  out 
(<f  ten,  be  remitted  to  the  Ordinary  Court  RoU,  to  be  proceeded  with  there  more 
(deliberately.  At  present,  parties  seldom  choose  to  trust  to  the  comparatively 
BlM>rt  and  inexpensive  mode  of  proceeding  in  the  Ordinary  Court,  which  we  now 
ponesB,  bat  in  the  great  majority  of  cases  where  any  defence  is  stated,  it  is  thought 
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neceasary  to  have  a  regular  record  by  Oondesoendenoe  and  Defences.  As  £ar  as  de- 
crees in  absence  are  concerned,  and  these  include  the  greater  number  of  all  the  de- 
crees both  in  the  Small  Debt  and  Ordinary  Ck)nrt,  the  small  debt  sammons  might 
be  used  for  actions  to  any  amount,  provided  the  shortly  required  statement  of  the 
case  in  the  summons  could  be  made  sufficiently  intelligible,  so  as  to  let  the  other 
party  know  what  the  demand  upon  him  really  is.  There  would  be  little  danger, 
I  thmk,  in  allowing  aU  questions  of  the  kind  now  usual  in  the  Small  Debt  Court, 
to  be  brought  there  up  to  the  value  of  £25,  under  the  rules  and  forma  of  that 
Court  as  it  at  present  stands.  All  claims  up  to  that  amount  are  confined  to  the 
Sheriff  Courts.  They  do  not  seem  to  admit  of  any  great  amount  of  expense  in 
litigation,  and  the  parties  concerned  in  them  can  often  ill  afford  it, — and  of  such 
smidler  cases  an  early  and  final  settlement  is  generally  particularly  desirable. 
The  Small  Debt  Court  is  certainly  best  suited  for  dealing  with  book  debts,  and 
other  simpler  contract  debts,  but  there  seems  no  good  reason  why  other  kinds  of 
claims  to  that  small  amount,  which  are  constantly  arising,  should  be  excluded 
from  the  same  inexpensive  and  expeditious  method  of  treatment  and  termination. 
Claims  of  all  kinds  are  now  frequently  restricted  to  £12,  in  order  to  gain  this 
advantage,  at  some  sacrifice ;  and,  as  a  striking  example,  on  the  other  band,  I 
may  mention  a  case  decided  the  other  day  in  the  Ordinary  Court,  in  which  ^e 
amount  sued  for  was  £13,  and  the  expenses  found  due  in  the  end  were  no  less 
than  £28. 

It  would  also  be  an  improvement,  I  think,  in  the  general  form  of  prooeas  in 
the  Small  Debt  Court,  if  some  short  form  of  defence  could  be  served  upon  the 
pursuer  before  the  first  diet  of  compearance,  as  now  when  a  counter  acooimt  is 
pleaded.  The  pursuer  would  then  nave  earlier  notice  of  what  farther  steps  he 
nad  to  take  in  his  own  behalf,  and  what  witnesses  he  had  to  bring.  Some  such 
form,  it  is  believed,  has  been  adopted  in  .the  English  County  Court  procedure, 
and  found  to  work  welL* 

It  would  also  be  an  improvement  if  considerable  latitude  and  discretion  were 

§iven  to  the  Court,  to  allow  amendments  in  all  parts  of  the  procedure  in  small 
ebt  cases,  where  omissions  or  mistakes  have  been  inadvertently  committed,  and 
to  make  such  order  thereanent  as  the  justice  of  the  case  may  require,  so  as  to 
bring  the  real  parties,  and  the  real  question  at  issue,  at  once  before  the  Court. 
The  character  in  which  the  pursuer  or  the  defender  should  appear,  and  even  their 
names  or  right  designations  are  sometimes  mistaken,  or  not  eaeoly  ascertained ; 
defects  are  occasionally  observed  in  the  stating  of  the  claim,  and  other  and  bet- 
ter conclusions,  it  is  sometimes  perceived,  might  have  be^  added,  all  which 
might  often  be  easily  amended  without  injustice  to  either  party.  Consid^^ble 
lib^y  is  even  now  taken  in  such  matters,  but  it  often  happens  that  the  case 
must  be  dismisBed,  and  the  party  put  to  the  trouble  and  expense  of  another 
action.  It  seems  rather  the  tendency  of  the  present  practice  and  l^iislation  to 
permit  the  rectification  of  all  such  unintentional  errors. 

It  would  often  be  of  much  benefit  to  working  ^ple  if  it  were  made  compe- 
tent in  actions  for  payment  of  wages,  or  for  enforcmg  the  other  obligations  of  the 
contract  of  hiring  and  service,  to  cite  a  mining  or  other  company,  whether 
known  by  descriptive  name  or  otherwise,  at  any  of  its  places  of  bitDneas,  and 
without  the  necessity  of  calling  any  of  the  partners,  who  generally  live  elsewhere, 
nd  often  in  different  coimties.  The  calling  of  the  resident  manager  of  the  com* 
pany  within  the  district  might  even  be  made  sufficient. 

There  is  one  class  of  cases  of  very  frequent  occurrence  in  the  Sheriff  Comt, 
which  I  have  long  wished  to  see  despatched  in  a  more  summary  manner  than  that 
usually  followed,  and  which  might,  without  much  risk  of  wrong  decision,  be 
transferred  to  tlie  Small  Debt  Court,  or  have  some  similar  form  of  procedure 
appointed  for  them.  I  allude  to  affiliation  cases.  The  parties  in  these  are,  for 
the  most  part,  on  both  sides  poor  country  people,  who  have  nothing  to  spare  for 

*  It  is  80  where  the  defendant  relies  on  a  set  ol^  infancy,  coverture,  a  statute  of  limita- 
tions, or  a  discharge  under  a  Bankrupt  or  Insolvent  Act  9  and  10  Vict,  a  95,  a.  7& — 
(Ed.  J.  J.) 
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kw  expenseB.    Bat  at  present,  if  the  caae  is  contested,  which  too  often  happens 
for  the  sake  of  staving  off  Uie  evil  day,  or  because  the  defender  thinks  the  pur- 
soer  viU  find  it  difficiSt  to  prove  her  case  in  ttie  face  of  his  denial, — ^then  after  a 
delay  of  many  months,  perhaps  yean,  one  or  other,  or  both  of  the  parties,  are 
BiddJed  with  a  heavy  load  of  law  expenses.    Thus,  even  if  the  pursuer  gains  her 
cue,  she  is  often  not  much  the  better  of  it,  for  the  defendant  having  to  pay  to 
her  agent,  in  the  first  place,  £15  or  £20  of  expenses,  is  utterly  unable  to  give  her 
anjtfing  for  his  child.    These  heavy  chaises,  moreover,  not  unfrequently  induce 
him  to  leave  the  country  entirely,  in  oroer  to  get  rid  both  of  them  and  of  the 
borden  of  the  child.    This  is  not  an  unfrequent  termination  of  a  long  litigation, 
eren  where  both  parties  have,  in  the  meantime,  paid  to  their  agents  considerablo 
sums  to  induce  them  to  go  on.   Under  the  present  law,  such  cases  are  brought  in  the 
SmaU  Debt  Court  where  the  paternity  is  admitted,  but  the  mother  sues  for  past 
due  aliment  and  inlying  expenses,  as  well  as  when  the  paternity  is  denied,  but 
the  child  is  dead,  and  the  whole  claim  is  less  than  £12.    Where  the  child  is  alive, 
tad  the  alleged  falser  denies  it  to  be  his,  the  action  is  thought  incompetent 
in  the  SmaU  Debt  Court,  on  the  ground  that  it  really  involves  a  question  of  £50 
or  £60  in  value,  though  the  sum  immediately  at  issue  mav  be  very  small. 
Ahnost  the  only  ^fficulty  that  arises  in  such  cases,  now  that  the  oath  in  supple- 
ment is  superseded,  is  upon  the  construction  of  contradictory  evidence.     But 
this  occurs  in  many  other  questions  already  within  the  small  debt  jurisdiction. 
Perhaps  fewer  cases  would  be  contested  if  the  defender  knew  that  the  remedy 
against  him  was  more  easy  and  speedv.    Many  cases  are  even  now  arranged  be- 
tween the  parties  in  that  Court,  for  the  pursuer  very  often  sounds  the  real  inten- 
tions of  the  defender  by  first  bringing  her  action  there,  and,  only  upon  his  deter- 
mioed  denial,  carrying  it  into  the  Orainary  Court.    The  extension  of  the  small 
debt  jurisdiction  to  £50  would  bring  most  afBOUation  cases  into  that  Court,  pro- 
?ided  the  extension  be  not  confinra  to  claims  falling  under  the  Triennial  Pre- 
scription Act.    Where  a  higher  aliment  is  demanded,  parties  might  be  left  to  try 
the  isnie  in  the  more  expensive  Court.    J  don^t  think  that  too  great  facility  in 
bringing  such  actions  into  Court  is  to  be  much  dreaded.    I  have  never  known  of 
a  case  Iningf  brought  against  a  man  without  there  having  been  some  grounds  for 
it,  though  the  pursuer  may  have  failed  from  the  natural  difficulty  of  Uie  proof  in 
BQchcases. 

Another  improvement  in  the  same  direction  might  be  made  for  the  benefit  of 
mailer  proprietors,  namely,  the  extension  of  summary  removals  ,  under  1st  and 
^  Vict.,  cap.  119,  sect.  8,  to  leases  of  houses  and  oiher  heritable  subjects  for 
twelve  months,  and  the  putting  of  these  on  the  same  footing  as  other  causes 
onder  the  Small  Debt  Act.  At  present  these  are  confined  to  such  lettings  under 
twelve  months,  though  for  rents  up  to  £30.  Now  any  sort  of  lease  for  so  short 
a  time  is  uBoommon.  Monthly  lettings  of  small  holdings  sometimes  occur,  and 
have  occasionally  had  the  benefit  of  the  Act;  but,  so  far  as  thi^  county  is  con- 
cerned, the  Act  has  been  used  only  for  getting  rid  of  workmen  who  have  left 
their  work,  but  have  retained  possession  of  houses  belonging  to  the  proprietors 
of  the  works.  It  would  be  a  boon,  I  think,  to  extend  it  as  I  have  suggested.  I 
have  known  manv  cases  where  an  obstinate  yearlv  tenant,  in  a  small  tenement, 
bas  defied  his  landbrd  for  months,  and  put  him  and  the  incoming  tenant  to  great 
iaoonvenienoe,  upon  some  plausible  defence  in  the  Ordinary  Court  in  which  the 
tctkm  for  his  removal  had  to  be  brought.  Even  under  the  sununary  form,  as 
prtsenily  arranged,  the  removing  does  not  cost  a  defeated  party  leas  than  SOs.  or 
40b.  Perfaans,  if  the  action  was  brought  more  under  the  Small  Debt  Act,  the 
expense  would  be  greatly  leas.  That  jurisdiction  might  be  made  to  apply  where 
the  rent  is  £25  and  under,  and  the  subjects  are  let  for  one  year  and  under. 
Soeh  a  summons  to  remove  might  be  held  a  good  warning  if  brought  forty  days, 
or  some  short  time,  before  the  agreed  on  term  of  removaL 

It  would  perhaps  be  well  to  allow  the  Sheriff  from  time  to  time  to  appoint 
other  days  than  the  Ordinary  Court  days  for  hearing  and  taking  proof  in 
•djoomed  cases.  This  might  be  of  use  for  Circuit  Court  cases,  if  not  so  much 
lor  those  in  the  Oidinaiy  head  SmaU  Debt  Court. 
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Appeals  from  the  Small  Debt  Court  should  be  admitted,  I  think,  with  some 
reeerre  and  caution.  I  am  perf^ly  aware  d  the  advantage  to  the  public  of 
this  right  of  app«il,  and  of  the  unspeakable  retief  to  him  who  decides  in  the  first 
instance,  but  in  innumerable  cases  it  is  sure  to  add  to  the  delay  and  eniense. 
'The  richer  man  will  always  appeal  while  the  poor  man  will  not  be  able.  It  wiU 
be  often  done  for  delay  alone^  and  such  appeab  will  come  before  the  Sheriff  only 
four  times  a  year.  I  would  not  object  to  such  appeals  in  actions  inTolring  sums 
from  £25  to  £50,  upon  a  case  from  the  Sheriff -substitute,  upon  the  facts  or  the 
law,  or  his  notes  on  the  matter,  comprehending  both.  But  for  cases  under  £25 
the  judgment  of  the  Sheriff-substitute  or  local  Judge  should,  it  is  thought,  suf- 
fice. The  matter  should  take  end  there.  The  losing  party  may  grumble  for  a 
time,  but  he  will  become  reconciled  at  last,  when  he  finds  that  no  more  of  his 
time  and  money  is  required  in  pursuing  or  defending  the  ease,  and  that  his  tron  • 
bles  and  anxieties  in  the  matter  are  over.  Nor  will  he  likely  have  suffered  any 
injustice,  for  if  a  little  time  is  taken  for  consideration  before  coming  to  a  decision 
in  the  more  intricate  cases,  that  decision  will  seldom  be  far  wrong,  though  pro- 
nounced by  an  inferior  Judge. 


RETIRING  ALLOWANCE  OF  SHERIFF  StrBSTITDTES. 

(7b  ^  Editor  ofikt  Journal  of  Jwritprudenct,) 

Sii^ — I  wrote  to  yoa  on  a  former  occasion,  as  to  the  unsatisfactory  Tooting  on 
which,  as  it  appeared  to  me,  the  retiring  allowances  to  us  Sifieriff-Suhstitutes  were 
placed  by  the  Act  1  &  2  Victoria,  cap.  119,  {6 — and  requesting  you  to  notice  the  matter 
in  the  Journal  when  a  suitable  opportonity  should  occur.    Such  an  opportunity  seems 
likely  to  arise  from  the  large  measure  which  the  Lord  Advocate  is  abont  to  intro- 
duce for  the  extension  of  our  Small  Debt  jurisdiction,  and  many  alterations  in  our 
forms  of  proceeding,  and  should  you  concur  in  my  views  on  the  subject,  I  trust  yon 
will  advocate  them  in  such  manner  as  yon  think  best.    Looking  at  the  words  of  the 
statute — '*old  age  or  permanent  inability " — to  be  proved  to  the  satisfaction  of  the 
heads  of  Court  and  the  Lord  Advocate  for  the  time  being,  they  appear  to  me  so  in- 
definite that  no  proof  could  satisfactorily  meet  them,  whereas  if  oli  age  wer  e  defined, 
and  that  alone,  or  length  of  service  alone,  made  the  ground  of  our  claim,  irrespective 
of  all  questions  as  to  health  or  ability,  nothing  could  be  easier.    If  the  statute  is  to 
he  rigidly  interpreted,  no  man  can  get  the  allowance  unless  he  is  on  death-bed,  and 
if  he  will  retire  sooner  he  has  no  claim  to  it  whatever.    Now  considering  the  reason 
for  granting  such  allowances,  namely,  that  we  should  abandon  every  other  source  of 
euiolument,  this  would  seem  a  very  harsh  result; — not  to  mention  the  injury  to  the 
public  service,  by  inducing  men  to  hold  on  after  their  faculties  were  comparatively 
impaired.    This  view  seems  confirmed  by  the  provision  in  the  statutes  for  such  allow- 
ances to  the  Judges  of  the  Supreme  Court  both  in  England  and  Scotland  by  wMch 
they  are  entitled  to  claim  their  pensions,  after  fifteen  years  service  and  the  same  rule, 
viz.,  this  length  of  service,  is  applied  to  all  officers  in  the  Civil  Service — ^the  only  ex- 
ception being  the  County  Court  Judges  in  England,  to  whom  the  same  rule  applies 
as  to  us,  but  Otey  are  neither  bound  to  residence,  nor  are  they  debarred  from  other 
employment. — Yours  faithfully, 

A  ShESIFF  SOBSTITUTB. 

12th  February,  1867. 


Z\t  Pont&. 


Installation  of  Lobd  President  Inolis. — On  TuaMlay,  26th  February, 
Lord  Glencorse  presented  his  commission  as  Lord  Justioe-Genmd  and  Lord  Pre- 
sident of  the  Court  of  Session,  and  after  taking  the  usual  oaths,  took  his  seat  on 
the  Bench  as  L(ffd  President.  His  Lordship  then  said : — ^My  liords,  having  been 
promoted  by  the  favour  of  our  gracious  Sovereign  to  the  bluest  judicial  omce  in 
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Sootland,  I  trust  ii  will  be  agreeable  to  your  Lordehipfl,  as  I  am  sure  it  will  be  a 
rdief  and  eatiafaction  to  my  own  mind,  that  I  should  endeavour  to  express,  how- 
ever imperfectly,  the  deep  feeling  of  responsibility  with  which  I  enter  upon  the 
performance  of  my  new  duties.  The  responsibility  is  indeed  most  grave  and 
fieriouB,  for  I  am  persuaded  that  no  man  can  occupy  the  position  of  President  of 
this  CcMut,  even  for  a  short  time,  without  exercising  a  large  and  important  influ- 
ence for  good  or  evil  on  the  administration  of  justice,  on  the  progress  and  deve- 
lopment oi  the  law  and  the  strength  and  oonsistency  of  our  judicial  system,  and 
by  a  necessary  consequence,  upon  the  happiness  and  well-being  of  the  people. 
When  I  call  to  mind  my  predecessors  who  have  gone  before  me  in  this  chair,  and 
their  emii^ent  characters  and  services,  and  |Nuticu]arly  the  three  distinguished 
individuals  who  within  my  own  recollection,  and  during  the  period  of  my 
profeesional  life,  successively  discharged  its  duties  with  so  much  dignity,  ability, 
and  public  advantage,  I  own  that  I  am  oppressed  by  most  serious  and  painful 
misgrnngs  as  to  my  own  oompetencv  to  follow  worthily  in  their  footsteps.  Of 
our  veouorable  friend  who  has  so  recently  left  us  I  can  scarcely  trust  myself  to  speak. 
The  k»  which  we  have  thus  sustained  in  this  Court  I  suspect  we  are  hardly  even 
ret  able  fully  to  appreciate ;  for  I  believe  there  was  no  man  more  qualified  by 
high  intellectnal  gixts,  by  the  integrity  of  his  moral  nature,  and  by  the  force  of 
hia  character,  to  oecome  President  of  a  Supreme  Court ;  and  none  ever  filled  that 
office  who  devoted  himself  with  greater  aa&duity  to  cultivate  and  apply  those 
talents,  with  whioh  he  was  blessed,  so  as  to  render  them  most  conducive  to  the 
pablic  good.  That  he  attained  to  great  success  in  his  judicial  office  I  need  hardly 
ttj,  for  I  am  addressing  those  who  were  present  when  he  bade  us  farewell ;  and 
and  I  am  sure  none  who  witnessed  that  scene  will  readily  forget  it.  If  I  might 
be  permitted,  on  such  an  occasion  as  this,  to  intrude  for  one  moment  my  private 
and  penonal  feelings,  I  should  deaire  to  add  that,  having  served  under  him  and 
been  associated  with  him  during  my  whole  professional  career,  I  have  been  so 
long  and  constantly  accustomed  to  resort  to  his  wise  counsels,  and  to  lean  with 
o(»£denoe  on  his  steady  and  generous  friendship,  that  his  removal  from  among 
m  affects  me  with  all  the  pain  of  personal  misfortune.  Still,  there  is  much  con- 
solation in  reflecting  on  tne  ourcumstanoes  which  attended  his  resignation.  His 
great  pubHc  services  h|»ve  met  with  a  suitable  b0  junt  more  than  an  adequate  re- 
oogniticm  and  reward  in  the  honours  which  her  Majesty  has  been  graciously 
pl^iaed  to  bestow  upon  him ;  and  we  rejoice  to  think  that  the  unabated  vigour 
and  energy  of  his  great  mind  will  still  find  f uU  scope  for  employment  in  a  field  of 
labour  in  which  we  know  that  he  is  most  eminently  fitted  to  excdl.  Though  he 
he  no  kngBT  personally  present  among  us,  I  trpst  that  his  spirit  will  long  continue 
to  animate  rad  peorvade  our  deliberations,  and  to  encourage  and  suppcnrt  us  in 
encountering  our  judicial  labours;  and  I  feel  certain  that  his  bright  example 
inU  serve  as  a  great  incentive  and  guide  to  the  members  of  the  legal  profession  to 
foQow  the  p«th  <^  honourable  ambition  with  rectitude  and  integrity.  My  Lords, 
whatever  may  be  the  ultimate  fate  or  suooesa  of  the  performance  of  my  judicial 
fsnctiana  amaaag  yoUi  I  know  that  you  wiU  give  me  credit  now  for  a  sincere  and 
earnest  desire  U)  prove  myself  not  unworthv  of  the  great  trust  which  has  been 
reposed  in  me ;  and  I  am  well  assured  that  I  uudl  not  look  in  vain  for  that  hearty 
co-operation  and  generous  support  from  all  my  colleagues,  without  which  any 
exertioDs  of  mine  would  Indeed  be  altogether  in  vain.  To  the  bar  of  Scotland, 
to  the  learning  and  ability,  and  high  honour  c^  its  individual  members,  and  to 
the  thofough  organisation  and  independence  of  the  body,  I  apprehend,  must  be 
aacribed  a  great  portion  of  the  credit  that  arises  from  the  satisfactory  administra- 
tion of  the  law ;  and  I  feel  perfect  confidence— «  confidence  rested  not  only  on 
the  well-eamed  reputation  and  the  great  forensic  power  of  the  leaders  of  the 
Bar,  but  npon  that  promise  of  future  excellence  which  we  see  daily  exhibited 
among  the  iunior  members — I  sav,  I  feel  a  perfect  confidence  for  these  reasons, 
that  we  shall  receive  in  future  all  that  valuaNe  aid  which  in  times  past,  as  far 
hack  at  least  as  my  recollection  reaches,  the  Court  have  ever  derived  from  the 
Bar.    And  now,  my  Lords,  I  have  but  one  word  to  say  in  conclusion,  but  it  ia  a 
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word  expreesiye  of  somewhat  mixed  feetings.  Wlule  I  have  acted  for  now 
upwards  of  eight  years  as  President  of  the  other  Division  of  the  Court,  I  hare 
been  necessarily  tmt>wn  into  daily  converse  and  th^  most  intimate  and  familiar 
relations  of  friendship  with  the  Judges  of  that  Division.  I  think  I  may  venture 
to  say  for  them,  as  well  as  for  myself,  that  during  the  whole  course  of  that 
period  the  cordiality  of  our  intercourse  was  never  mamd  by  one  untoward  occur- 
rence, and  that  we  part  now — if,  indeed,  a  parting  it  can  be  called — ^with  the 
most  sincere  and  ever-growing  sentiments  of  mutual  respect  and  affection. 

Business  of  the  Court  of  Session, — An  Act  of  Sedenint  has  been 
passed  extending  the  Sittings  of  both  Divisions  of  the  Court  till  Satur- 
day 30th  March  inclusive.  The  Lord  President  has  also  transferred- 
thirty  causes  from  the  roll  of  the  First  Division  to  that  of  the  Second 
Division;  and  in  the  Outer  House  five  causes  from  Lord  Barcaple  to 
Lord  Kinloch,  and  four  from  Lord  Jerviswo6de  to  Lord  Ormidaia  It 
\vas  supposed,  from  the  early  date  for  which  the  Second  Division 
Jury  Trials  were  fixed,  that  that  Division  would  hold  no  extra  sit- 
tings this  session.  But  the  Lord  Justice-Clerk  and  his  colleagues 
have  doubtless  remonstrated  against  being  relieved  from  their  just 
share  of  the  serious  amount  of  arrears  which  still  obstruct  the  rolls. 
We  fear,  however,  that  even  ten  days*  work  of  both  Divisions  at  this 
period  will  make  little  impression  on  the  laige  mass  of  business  which 
is  waiting  for  the  leisure  of  the  judges.  Before  the  late  transference 
of  causes  (6th  March)  there  were  100  causes  in  the  Ordinary  Boll  of 
the  First  Division,  and  20  in  the  Summar  Boll,  besides  a  few  causes 
in  the  Second  Division  Boll ;  and  from  15  to  20  reclaiming  notes 
have  since  passed  through  the  Single  Bills  in  the  two  Divisions. 
The  First  Division  is  only  now  hearing  cases  in  which  reclaiming 
notes  were  lodged  at  midsummer  1866.  Surely  suitors  might  fairly 
expect  with  the  existing  judicial  establishment  that  their  cases  should 
not  have  to  wait  more  than  a  month  or  two  for  the  review  of  the 
Inner  House.  Much  has  already  been  done  to  keep  down  arrears, 
and  it  is  to  be  hoped  that  Lord  Glencorse  will  inaugurate  his  career 
as  Lord  President  by  a  vigorous  eflFort  to  bring  the  Divisions  as 
nearly  as  may  be  abreast  of  the  Outer  House.  Why  should  not  the 
Court  sit  next  Summer  Session  from  1st  May  to  31st  July.;  and 
then  begin  the  Winter  Session  at  15th  October  ?  This*  would  give 
great  relief  to  many  anxious  litigants,  and  would  probably  remove 
the  necessity  of  extra  sittings  for  two  or  three  Sessions  to  come. 

Proofs  under  the  Evidence  Act  1866. — ^We  now  lay  before  our 
readers  the  following  interesting  and  important  statistics  of  the 
working  of  the  new  system  of  taking  Proofs  during  the  Session 
which  is  just  finished.  We  also  add  a  note  of  the  number  of  cases 
ill  which  Issues  were  adjusted  or  reported  by  the  Lords  Ordinary 
during  the  last  two  Winter  Sessions  : — 

Before  Lord  Kinloch. — 6  Proofs  went  on.    Only  one  lasted  more 
than  a  day,  and  none  of  the  others  occupied  a  whole  day.     12 
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cases  set  down  for  Proof  were  settled  or  delayed.  Lord  Kin* 
loch  rises  with  14  Debates*  on  his  ordinary  BolL 

Before  Lord  Jebyiswoodk. — 14  Proofs  went  on.  Several  of  these 
were  very  heavy :  1  lasted  3  days,  4  lasted  2  days  each :  the 
others  a  day  or  less.  7  cases  set  down  for  Proof  were  settled 
or  delayed.  Lord  Jerviswoode  rises  with  16  Debates*  on  his 
RolL 

Before  Lobd  Obmidale. — 5  Proofs  went  od.  One  lasted  3  days,  2 
two  days  each :  the  others  less  than  a  day :  1  settled.  Lord 
Ormidale  has  10  Debates*  on  his  BolL 

Before  Lord  Babcaple. — 7  Proofs  went  oa  All  lasted  less  than  a 
day,  and  most  of  them  only  two  or  three  hours.  6  delayed  or 
settled.     Lord  Barcaple  has  still  16  Debates*  on  his  Boll. 

Before  Lord  Mure. — 5  Proofs  went  on^— 2  of  these  lasted  more  than 
a  day.  Lord  Mure  also  took  the  Proof  in  1  case,  on  a  remit 
from  the  Second  Division ;  the  evidence  in  that  case  occupied 
part  of  three  days.     Lord  Mure  has  4  Debates*  on  his  Boll. 

I88US8  Adjusted  or  Reported. 

Wmter  Session  1S65-66.  Winter  Session  1S66-67. 

Lord  Einloch,  32  .  .  .  11 

Lord  Jervibwoodk,  31  .  .  .  10 

Lord  Barcaple,  28  .  .  .  18 

Lord  Orhidals,  18  .  .  .  8 

It  should  be  stated  that  these  last  figures  do  not  afford  a  fair  com- 
parison between  the  former  system  and  the  new  one,  because  in 
several  of  the  cases  Issues  had  been  ordered  before  the  Evidence 
Act  passed.  Although  we  do  not  guarantee  the  exact  accuracy  of 
our  figures,  we  have  no  doubt  that  they  are  substantially  correct. 
It  is  perhaps  unnecesssary  to  add,  that  they  do  not  include  the 
Proofs  taken  by  the  Lords  Ordinary  under  the  Conjugal  Bights  Act 
These  have  been  fewer  and  less  important  in  the  Session  just  closed 
than  in  any  Session  since  the  passing  of  that  Act 

These  figures  prove  beyond  all  question  that  the  new  system  of 
trial  has  not  obstructed  the  business  of  the  Court,  and  has  not  im- 
posed an  inordinate  amount  of  work  on  the  Judges.  On  the  con- 
trary, with  all  the  additional  time  occupied  in  taking  38  Proofs, 
no  Jndge  has  more  than  a  fortnight  s  debates  to  begin  the  Sum- 
mer Session  with ;  and  it  would  rather  seem  that  if  there  had 
been  no  Proofe  to  be  taken  in  the  Outer  House,  several  of  the  Bars 
would  have  been  empty  during  the  last  month,  except  for  half  an 
hour  at  the  calling  of  the  Motion  EolL  We  believe  that  about 
one  half  of  the  cases  tried  by  the  Lords  Ordinary  in  this  way 
have  gone  or  are  going  to  the  Inner  House  on  Reclaiming  Notes. 

*  These  debatei  in  the  case  of  each  Lord  Ordinary  are  exclasire  of  the  debate 
on  the  Proois  taken  nnder  the  new  Act,  all  of  which  hare  been  disposed  of. 
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None  have  yet  been  heard  by  the  Court ;  and  until  our  experience 
of  the  operation  of  the  Act  is  enlarged  by  observing  the  manner  in 
which  cases  under  it  are  dealt  with  by  the  Inner  House,  we  abstain 
from  expressing  detailed  opinions  as  to  its  working — opinions 
which  would  necessarily  be  only  provisionaL  It  will  depend  very 
much  on  the  degree  of  respect  shown  by  the  Court  to  the  findings 
in  fact  of  the  Lords  Ordinary  (which,  we  regret  to  say,  are  not 
always  separated  in  their  interlocutors  from  the  findings  in  law,  as 
they  ought  to  be),  how  far  the  new  system  shall  finally  be  pro- 
nounced satisfactory.  If  the  verdict  of  the  judge  who  has  seen  the 
witnesses  is  recklessly  set  aside  by  the  Court  of  Eeview,  the  new 
Act  wiU  have  done  but  little,  at  least  as  compared  with  trials  by 
jury,  to  promote  either  speed  or  certainty  ip,  the  settlement  of  ques- 
tions of  disputed  facts. 

I  The  decrease  in  the  number  of  issues  ac^usted  for  trial  by  jury  is 
also  remarkabla  It  is  a  curious  coincidence  that  the  sum  of  the 
proo&  taken,  and  the  issues  adjusted  in  cases  before  each  Lord 
Ordinary  last  session,  is  nearly  equal  to  the  number  of  issues  at  the 
same  haj  in  the  previous  winter  session.  This  indicates  a  consider- 
able relief  to  the  Summar  BoUs  of  the  Divisions,  which,  however, 
may  be  counterbalanced  if  undue  encouragement  is  given  to  re- 
claiming notes  upon  questions  of  fact. 

In  the  meantime  one  thing  is  clear,  that  the  proofs  taken  before 
the  Lords  Ordinary  have  been  much  more  rapidly  despatched  than 
proofs  on  commissioa  A  comparison  with  jury  trials  is  less  easily 
made;  but  we  apprehend  that  even  here  the  new  system  would  be 
found  not  very  much  more  dilatoiy  in  average  cases,  and  in  some 
greatly  more  expeditious. 

Mr.  M'Lagan's  Oame  Bill. — The  biU  introduced  into  Parliament 
under  the  auspices  of  Mr.  M'Lagan,  Mr.  Fordyce,  and  Sir  W.  Stir- 
ling Maxwell,  to  amend  the  laws  relating  to  the  preservation  of 
game  in  Scotland,  deserves  on  more  than  one  account  to  be  made 
tiie  subject  of  a  few  observations.  It  is  remarkable  as  being  an 
attempt  to  settle,  and,  so  far  as  it  goes,  to  settle  impartially  this 
vexed  question.  Ko  subject  perhaps  has  received  a  greater  share 
of  the  attention  of  the  Lerislature ;  and  it  is  little  to  the  credit  of 
our  legislators  to  find  it  admitted  on  all  sides  that  no  subject  stands 
in  greater  need  of  further  legislatioa  There  are  three  main  griev- 
ances connected  with  the  present  game-laws,  all  of  which  we  think 
will  be  in  some  measure  alleviated,  if  not  wholly  removed,  by  the 
present  bill 

In  the  first  place,  as  we  have  before  pointed  out  (voL  iii,  p.  281), 
there  is  a  well-known  principle  of  justice  common  to  all  jurispru- 
dence, and  ignored  in  the  statute-book  in  the  case  of  the  game<laws 
alone,  that  no  man  shall  be  judge  in  his  own  case.  Thus  no  miller 
or  baker  can  act  as  justice  under  the  ''Bread  Act;"  no  military 
officer  in  billeting  soldiers  under  the  Annual  Mutiny  Act;  no 
brewer  under  the  Licensing  Act;  and  there  are  many  instances  too 
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nnmeioiis  to  detail.  But  in  the  case  of  the  game-laws — which  are 
certainly  laws  regulating  the  relations  between  two  classes  of  society 
—the  landlords  and  their  game-tenants  on  the  one  hand,  and  the 
farmers  and  labourers  on  the  other,  the  only  tribunal  before  which 
offences  under  these  Acts  can  be  tried  consists  of  Justices  of  tlie 
Peaca  It  is  therefore  not  to  be  wondered  at  that  great  discontent 
has  arisen,  and  much  odium  has  fallen  on  the  whole  game-laws, 
from  the  fact  that  oourts  composed  practically  of  country  gentlemen 
should  have  the  sole  jurisdiction  in  perhaps  the  only  cases  in  which 
their  interests  as  a  class  are  concerned. 

It  is  proposed  to  remove  this  anomaly  by  the  4th  sect,  of  the  pre- 
sent bill,  by  which  it  will  be  enacted  that  "all  powers,  authority, 
and  jurisdiction  given  by  any  ^  of  those  laws  (ie.,  the  game  laws) 
''shall  henceforth  be  vested  in  and  exercised  by  the  Sheriff  or 
Sheriff-Substitute."  In  regard  to  this  alteration,  we  can  only  ex- 
press our  surprise  that  it  has  not  been  made  long  ago.  It  removes 
from  the  Justices  what  we  cannot  doubt  they  find  a  most  painful 
li^ponsibility — ^viz.,  committing  to  prison  and  perhaps  making  a 
jail-bird  for  life  of  some  honest  enough  country  lad  as  a  punishment 
for  what  is,  after  all,  only  a  very  natural  prank. 

The  second  great  grievance  has  also  been  pointed  out  in  a  former 
article  in  this  joumcX  The  game-laws  are  the  only  system  of  laws 
under  which  a  man  may  be  punished  more  than  once  for  the  same 
act.  Thus,  for  example,  by  bagging  a  single  bird,  a  poacher  may 
expose  himself  to  prosecution  under  the  Night  Poaching  Act  with 
its  penalty  of  18  months  imprisonment:  the  Game  Qualification 
Act:  the  Statute  of  1707:  the  Bevenue  Statutes,  and  finally  be  in- 
teniicted  from  putting  his  foot  on  the  forbidden  soil  on  any  pretence 
whatever.  This  state  of  matters  it  is  proposed  to  remedy  by  §  5,  of 
which  the  rubric  is,  "  No  one  to  be  prosecuted  again  for  the  same 
offenea'' 

Ihe  third  grievance,  and  perhaps  the  main  cause  of  the  discontent 
to  which  the  gamo-laws  are  now  giving  rise,  is  the  destruction  of  the 
fiinner's  (sops  by  game.  The  present  bill  makes  at  least  a  vigorous 
attempt  to  remedy  this  evil:  and  although  the  remedy  proposed  in 
Section  3  against  over-preserving  is  perhaps  the  point  in  the  biU  as 
to  the  effects  of  which  we  have  the  most  doubt,  it  is  impossible  not 
to  praise  the  promoters  of  the  bill  for  their  impartiality  and  modera- 
tion. Hares  and  Babbits  are  undoubtedly  the  most  destructive  kind 
of  game.  Accordingly  it  is  proposed,  that  "  Hares  and  Babbits  shall 
not  be  deemed  to  be  game  withm  the  meaning  of  the  game-laws,  nor 
shall  any  of  the  provisions  of  these  laws  apply  to  the  killing  or  de- 
stroying of  hares  and  rabbits.^' 

By  this  section,  it  is  made  impossible  for  a  profaietor  to  punish 
stmngers  coming  upon  his  land  and  shooting  hares  and  rabbits, 
nnder  any  of  the  Game  acts,  or  any  of  the  Trespass  acts — except, 
i&deed,  under  one  old  Scots  Act,  which  has  become  obsc^ete,  because 
the  penalty  is  now  only  nominal    It  is  well  then  that  the  publio 
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should  be  made  aware  of  the  effect  of  this  section.  By  taking  hares 
and  rabbits  out  of  the  game  laws,  the  tenant-farmer  will  obtain  the 
right  of  shooting  them.  But  what  will  be  the  result  ?  There  can  be 
no  doubt,  that  in  all  the  worst  cases  of  over-preserving,  the  landlord 
will  make  an  arrangement  in  the  lease  effectually  excluding  the 
tenant's  right  Consequently,  if  the  land  is  well  watched,  by 
keepers,  the  tenant  will  be  in  as  bad  a  plight  as  befora  But,  then, 
any  one  else  may  come  on  the  land  and  shoot  If  a  landlord  find  a 
poacher  upon  his  ground,  the  man  will  of  course  profess  to  havB 
come  in  pursuit  of  hares  and  rabbits ;  and  all  that  can  be  done  is  to 
order  him  off,  and  warn  him  that  the  next  time  he  is  found  there, 
an  interdict  will  be  taken  out  against  him. 

In  fact,  by  this  Section  of  the  Bill,  everybody  is  permitted  one 
day's  shooting  of  hares  and  rabbita  upon  everybody  else's  land  in 
Scotland,  without  being  liable  for  any  penalty  whatsoever.  And  the 
only  means  by  which  a  poacher  may  be  prevented  from  prolonging 
his  sport  for  a  month  is  by  taking  out  an  interdict  against  him  in 
a  civil  court  This,  we  think,  is  no  imaginary  danger.  For  it  is 
well  known  that  much  poaching  is  prevented  by  the  farmers'  dislike 
to  have  people  trespassing  on  their  farms.  But  if  we  suppose  a 
farmer  to  be  excluded  by  the  terms  of  his  lease  from  keeping  down 
hares  and  rabbits,  he  may  not  be  inclined  to  watch  the  lands  very 
narrowly.  He  may  keep  off  the  general  public ;  but  may  relajc  his 
vigilance  in  favour  of  one  or  two  individuals,  who  are  likely  to  do 
more  harm  to  the  game  than  to  his  standing  crop.  If,  then,  persons 
are  found  on  a  farm  with  guns  in  their  hands,  they  cannot  be  prose- 
cuted, under  any  of  the  game-acts — or  under  the  Night  or  Day  Tres- 
pass Acts,  for  shooting :  and  to  show  that  they  are  tresspassers  will 
be  very  difficult  if  they  have  the  slightest  pretence  for  seeii^  the 
farmer  on  business  or  pleasure,  or  if  they  are  the  most  distant 
acquaintances  of  his  or  his  servants.  If  they  are  proved  trespassers, 
they  are  subject  only  to  a  nominal  penalty  in  Scots  money,  under  an 
old  Scots  Act 

We  think  that  both  those  who  are  in  favour  of  the  Bill,  and  those 
who  are  against  it,  would  be  wise  to  consider  well,  whether  Scotland 
is  ripe  for  such  a  sweeping  change  in  the  law  as  is  here  contem- 
plated. 

The  Recovery  of  Certain  Debts  {ScoUand)  Bill,  proceeds  on  a 
recital  of  the  Small  Debt  Act  and  Sheriff  Court  Act  The  short  title, 
the  "Book  Debt  Eecovery  (Scotland)  Act,  1867,''  describes  popularly 
the  kind  of  claims  to  which  it  is  intended  to  apply,  and  which  are 
more  accurately  defined,  in  sec.  2,  as  "  aU  actions  of  debt  that  may 
competently  be  brought  before  him,  (the  Sheriff),  for  House  Maills, 
Men's  ordinaries,  Servant's  Fees,  Merchants'  Accounts,  and  other  the 
like  Debts,"  above  £12  and  below  £50.  These  are  the  terms  it  will 
be  observed  of  the  Act  1579,  c.  83,  introducing  the  Triennial  Pre- 
scription, but  with  the  omission,  immediately  after  the  passage 
quoted,  of  the  words  contained  in  that  statute, ''  that  are  not  founded 
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upon  written  obligations."  Sec.  3  enacts  that  all  actions  brought  in 
the  snnunaiy  manner  afterwards  provided  shall  proceed  on  an 
ordinary  Small  Debt  Summons  or  Complaint;  but  the  summons 
shall  not  contain  or  constitute  a  warrant  to  cite  witnesses  or  havers. 
By  secL  4  it  is  made  competent  for  all  parties  to  appear  and  plead  by 
a  procurator  of  Court  It  is  to  be  regretted  that  die  framers  of  the 
Act  have  not  taken  this  opportunity  to  repeal  the  unfortunate  provi^ 
sion  of  the  Act  of  1837»  excluding  procurators  from  pleading  in 
Small  Debt  cases. 

The  fifth  sec.  incorporates  sees.  6,  8,  9,  11,  12,  18,  19,  21,  23,  24, 
25.  26,  28,  29,  34,  35,  36  of  the  Act  of  1837  and  relative  schedules, 
except  in  so  far  as  they  may  be  inconsistent  with  the  new  Act,  with 
the  necessary  alterations  as  to  the  nature  and  value  of  the  actions  to 
which  the  new  Act  relates,  and  with  a  proviso  that  the  prescription 
of  arrestments  shall  be  regulated,  not  by  sec.  6  of  the  recited  Act,  but 
by  1  and  2  Vict  a  114  •It  will  be  observed  that  the  incorporation 
of  sea  23  obliges  the  Sheriff  to  hold  Circuit  Courts,  which  we  pre- 
sume are  to  be  at  the  same  places  and  times  as  the  existing  Small 
Debt  Circuit  Courts ;  but  we  understand  that  this  section  is  likely 
to  be  altered  by  the  promoters  of  the  bill,  so  as  to  apply  only  to  the 
first  diet  at  wMch  parties  appear,  otherwise  cases  would  be  delayed 
for  the  whole  period  between  one  circuit  and  another.  It  would  be 
more  convenient,  we  should  have  thought,  to  make  it  apply  to  the 
second  diet,  at  which  witnesses  are  to  be  examined,  rather  than  to 
the  first,  where  only  parties  appear.  It  is  worth  considering  whether 
the  26th  sec.  of  the  Small  Debt  Act  should  not  be  altered  so  as  to 
make  actions  under  both  Acts  competent  only  in  the  Circuit  Court 
within  the  territory  of  which  the  defender  is  domiciled,  instead  of 
giving  the  pursuer  the  option  of  convening  him  at  the  ordinary  court 
town.  We  have  known  much  hardship  inflicted  on  a  defender  in 
this  way,  where  he  resided  at  a  distance  from  the  county  town. 

Sec  6  relates  to  decrees  in  absence,  and  is  nearly  in  the  same 
terms  as  the  15th  sec.  of  the  Small  Debt  Act.  It  provides  that  de- 
crees in  absence  shall  be  as  nearly  as  may  be  in  the  form,  and  shall 
have  the  same  effect,  and  be  followed  by  the  same  execution  and 
diligence  as  small  debt  decrees  in  absence.  Sea  7  incorporates 
sec  16  of  the  Small  Debt  Act  as  to  re-hearing,  extending  the  privi^ 
l^e  to  a  pursuer  in  whose  absence  a  defender  has  obtained  ab- 
solvitor. 

Where  both  parties  appear,  whether  at  the  diet  mentioned  in  the 
summons,  at  an  adjourned  diet,  or  at  the  diet  for  hearing  under  the 
previous  section,  the  Sheriff  is  directed  by  sec  8  to  inquire  into  the 
nature  of  the  action  and  defence,  and  to  make  a  short  note  of  the 
pleas  of  parties,  which  shall  form  part  of  the  process.  If  he  shall 
see  it  to  be  necessary  for  the  ends 'of  justice,  the  Sheriff  may  remit 
the  cause  to  the  ordinary  roll ;  but  if  not,  he  "  shall  fix  a  time  and 
place  for  proceeding  to  try  and  determine  the  same,  and  shall  ordain 
the  parties  then  to  attend,  and  shall  grant  warrant  to  cite  witnesses 
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and  harert."  At  such  diet,  ^ which  may  be  adjourned  only  when  the 
ends  of  justice  require  it,  he  shall  hear  the  parties  viffa  voce,  exa- 
mine witnesses  and  havers,  and  also  the  parties.  (See  Dickson  on 
Evidence,  §  1712.)  He  is  authorized  to  remit  to  persons  of  skill  to 
report,  and  to  commissioners  to  take  the  evidence  of  persons  unable 
to  attend,  upon  special  cause,  which  is  to  be  entered  in  the  Sheriff- 
Clerk's  book  of  causes.  The  judgment  is  to  be  in  all  respects  as 
nearly  as  may  be  of  the  same  form  and  effect  as  a  judgment  under 
§  13  of  the  Small  Debt  Act 

The  Sheriff  is  required  by  §  9,  but  only  upon  requisition  by  either 
party  before  any  evidence  has  been  taken  or  any  admissions  made, 
to  take  a  note  of  the  evidence  and  the  facts  admitted  in  the  form  of 
a  narrative,  of  the  documents  produced,  of  evidence  tendered  and 
rejected,  and  of  objections  taken  and  repelled.  This  note  of  evi- 
dence is  to  be  part  of  the  process.  It  may  be  either  taken  by  the 
Sheriff's  own  hand,  or  dictated  by  him  to  a  clerk,  or  "  on  the  motion 
of  either  of  the  parties,  and  at  the  expense  of  the  party  or  parties  so 
moving  to  a  writer  skilled  in  short-hand  writing,  to  whom  the  oath 
ds  fideli  ctdministrcUiane  officii  shall  be  administered."  The  ex- 
tended notes  of  the  short-hand  writer  are  to  be  certified  by  the 
Sheriff  The  judgment  upon  the  evidence  so  recorded  must  set 
forth  separate  findings  in  law  and  in  fact  Where  no  note  of  evi- 
dence has  been  taken  the  Sheriff  s  judgment  shall  be  final  (§  10). 
But  where  the  case  is  heard  and  a  note  of  evidence  is  taken  by  the 
Sheriff-Substitute,  and  a  judgment  finally  disposing  of  the  cause  is 
pronounced,  either  party  na&y  appeal  within  eight  days,  and  the 
Sheriff  shall  decide  without  delay,  and  with  or  without  re-hearing. 
The  appeal  brings  under  review  all  previous  interlocutors.  If  the 
Sheriff  alter  he  shall  set  forth  separate  findings  in  law  and  fact ; 
and  he  may  order  additional  evidence  or  a  new  trial  before  himself 
or  his  substitute.  Where  a  note  of  evidence  has  been  taken,  and 
the  cause  exceeds  the  value  of  L.25,  and  has  been  heard  by  the 
Sheriff-Depute  in  the  first  instance,  either  party  may  within  eight 
days  appeal  (§  12)  to  either  Division  of  the  Court  of  Session,  or  to 
any  Lord  Ordinary.  It  would  probably  be  more  satisfactory  that 
the  appeal  should  be  only  to  the  Court,  as  litiganta  will  derive  little 
satisfaction  from  three  perhaps  conflicting  decisions  by  single  judges. 
Sometimes  the  judgment  of  a  Lord  Ordinary  has  litde  more  weight 
than  that  of  a  Sheriff.  The  case  is  to  be  taken  to  the  Court  of 
Session  by  a  simple  form  of  appeal  written  under  the  interlocutor, 
specifying  the  Court  to  which  the  appeal  is  taken.  Provisions  are 
made  for  transmitting  the  process,  and  it  is  to  be  enacted  that,  after 
intimation  to  the  respondent,  the  Court  or  Lord  Ordinary  shall  hear 
the  cause  summarily  without  any  written  pleadinga  Power  is 
given  to  order  the  case  to  be  re-heard,  and  evidence  to  be  taken  of 
new  or  additional  evidence  to  be  taken  by  the  Sheriff  or  Sheriff- 
Substitute,  with  such  directions  as  shall  seem  right ;  and  the  decree 
or  judgment  pronounced. on  such  re-hearing  shall  be  treated  in  all 
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respects  as  if  it  had  been  pronounced  by  the  Sheriff  or  Sheriff-Sub- 
stitute  in  the  first  instance.  The  judgment  of  the  Court  of  Session 
or  the  Lord  Ordinary  is  final  The  same  right  of  appeal,  and  under 
the  same  limitations,  is  allowed  by  §  13  against  a  judgment  pro- 
nounced by  the  Sheriff  on  appeal  from  the  Sheriff-Substitute. 

Sea  14  provides  for  printing  the  papers  when  the  cause  is  brought 
to  the  Court  of  Session  by  appeal  Sea  1 5  directs  the  Sheriff-Clerk 
to  keep  a  book  of  causes,  and  is  in  similar  terms  to  sec.  17  of  the 
Act  of  1837.  Sea  16  incorporates  sec.  20  of  the  said  Act  as  to 
poindings  and  sales.  Sea  17  excludes  every  form  of  review  except 
as  provided  in  the  Act ;  and  sea  18  establishes  a  table  of  fees.  It 
is.  however,  mere  mockery  to  allow  procurators  to  appear  in  actions 
brought  under  the  Act,  if  that  permission  is  neutralized  by  cutting 
down  these  fees  to  the  illusory  sums  specified  here.  We  do  not 
wonder  that  the  Glasgow  procurators  have  been  goaded  into  peti- 
tioning £^inst  an  Act  which  would  limit  the  remuneration  of  edu- 
cated professional  men  to  something  less  than  the  earnings  of  cab- 
mea  The  largest  fee  to  be  allowed  for  the  whole  conduct  of  any 
cause  under  the  Act,  including  ''  the  whole  sums  exigible,  whether 
as  between  party  and  party  or  between  client  and  agent»  for  taking 
instructions  to  prosecute  or  defend  the  action,  instructing  officers  to 
cite  parties  or  witnesses,  or  to  arrest  on  the  dependence,  revising 
summonses,  and  citations,  and  executions,  precognoscing  witnesses, 
attending  proofs  and  debates,  writing  and  signing  appeals,  corre- 
spondence, and  generally  doing  everything  requisite  for  commencing 
and  carrying  on  the  action  or  the  defence,  until  final  judgment  or 
decree  in  the  Sheriff-Court,"  cannot  in  any  case  exceed  £2  sterling  ! 
This  requires  no  comment 

The  BiU^  as  a  whole,  is  susceptible  of  very  mateiial  improvements 
in  committee,  some  of  which  we  hafB  indicated  ;  and  if  it  receives 
them  it  may  satisfy  the  urgent  demand  of  the  commercial  classes 
for  what  is  called  cheap  law.  We  do  not  agree  with  those  who 
sneer  at  cheap  law,  and  imagine  that  all  law  must  be  of  bad  quality 
unless  paid  for  by  exorbitant  feea  Neither  do  we  believe  that  the 
law  administered  in  the  Small  Debt  Courts  deserves  all  the  abuse 
it  gets.  It  is  not  on  this  ground  that  this  Bill  seems  most  question- 
able, but  rather  because  it  introduces  a  new  form  of  process  into  the 
local  courts  of  Scotland.  There  are  already  two  methods  of  proce- 
dure in  the  Ordinary  Court,  another  in  the  Small  Debt  Court,  and 
now  we  are  to  have  a  fourth,  a  sort  of  hybrid  between  the  other 
species.  It  is  not  perhaps  fair  to  write  against  a  Bill  which  has  no 
irieuds  in  Parliament  to  speak  for  it ;  but  we  confess  that  we  enter- 
tain an  opinion — ^perhaps  an  Utopian  one — that  the  reform  of  Sheriff 
Court  process  ought  to  be  based  on  the  principle  of  uniformity  of  pro- 
cedvae.  We  do  not  see  why  the  ordinary  Summons  should  not  be 
adapted  to  every  kind  of  action— rcases  under  £25  being  disposed  of 
as  small  debt  cases  are  now,  with  an  appeal  on  points  of  law  in  the 
form  of  a  case  stated ;  and  cases  above  that  value  being  decided 
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upon  a  minute  of  defence,  in  the  present  form,  except  where  the 
Sheritf  thought  fit  to  order  condescendences.  The  present  Bill  may 
be  a  step  towards  such  an  improved  state  of  things ;  but  if  it  were 
to  retard  it,  we  should  consider  that  a  strong  reason  s^hy  it  should 
not  pass.  If  it  is  to  pass  it  should  certainly  provide  for  an  appeal 
on  questions  of  law  by  a  case  stated,  even  where  parties  have  not 
required  a  note  of  evidence  to  be  taken.  Without  such  a  provifiion  the 
measure  will,  we  believe,  do  more  harm  than  good. 

The  Chair  of  Conveyancing  in  Glasgow. — ^Within  the  past  month 
we  have  learned  of  the  retirement  of  Professor  Earkwood  from  this 
Chair,  and  of  the  appointment  of  his  successor.  In  a  letter  addressed 
on  4th  March  to  the  Dean  and  Council  of  the  Faculty  of  Procurators 
in  Glasgow,  who  are  patrons  of  the  Chair,  and  to  the  members  of  the 
University  Council,  Mr  Kirkwood  stated,  that  his  health  would  no 
longer  permit  of  his  continuing  his  connection  with  the  University, 
and  at  the  same  time  devoting  the  necessaiy  time  and  attention  to 
his  business,  which  he  considered  his  first  professional  duty.  At  a 
meeting  of  the  Dean  and  Council  held  on  the  15th  ult,  Mr  James 
Boberton  of  the  firm  of  Towers  Clark,  Boberton,  and  Soss,  was 
called  to  the  vacant  Professorship. 

When  a  chair  of  conveyancing  was  established  six  years  ago  in 
Glasgow  University,  Mr  Kirkwood  was  at  once  called  to  fill  it  by 
the  unanimous^  voice  of  the  profession  in  Glasgow.     From  his  long 
and  well-deserved  reputation  as  a  conveyancer,  and  the  zeal  and 
energy  which  he  manifested  in  everything  he  undertook,  his  name  had 
always  been  mentioned  in  connection  with  this  chair  when  its  foun- 
dation was  but  in  prospect    The  manner  in  which  he  performed  the 
laborious  duties  of  the  office,  proved  how  justly  his  professional 
brethren  had  estimated  Ms  capacity.     During  the  short  period  of  his 
professorship  he  completed  an  admirable  series  of  lectures,  distin- 
guished especially  by  the  clear  and  able  manner  in  which  the  first 
principles  of  conveyancing  were  iUustrated  and  applied  to  everyday 
practice,  without  the  mind  of  the  student  being  confused  and  per- 
plexed by  a  too  minute  notice  of  trivial  business  forms  and  details. 
We  cannot  but  regret  the  early  retirement  of  Mr  Kirkwood  from  a 
post  which  he  was  so  well  qualified  to  fill,  as  well  as  the  cause  which 
led  to  his  taking  such  a  step.    But  we  must  congratulate  the  legal 
Faculty  in  Glasgow  that  they  have  been  able  to  select  from  their 
own  number  so  worthy  a  successor.     Himself  an  enthusiast  in  his 
profession,  Mr  Boberton  will,  we  are  assured,  do  all  that  can  be 
done  to  interest  his  students  in  the  very  important,  but  to  the  young 
lawyer,  somewhat  dry  subject  on  which  he  has  to  lecture. 

Appointments, — Solicitor-General  Gk)rdon,  as  we  stated  last  month, 
has  been  appointed  Lord  Advocate  in  room  of  Mr  Patton,  now  Lord 
Justice-Clerk  ;  and  Mr  John  Millar,  as  we  also  anticipated,  has  suc- 
ceeded him  as  Solicitor-GteneraL  Mr  Millar  came  to  the  Bar  in 
1842.  In  consequence  of  his  promotion,  Mr  Boger  Montgomerie 
(1852)has  become  an  Advocate-Depute, and  Mr  Bobert  Lee(1853)has 
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been  appointed  sncceesor  to  Mr  Montgomerie  as  Advocate-Depute 
for  the  Sheriff  Courts.  The  following  gentlemen  have  been  nominated 
as  honorary  Advocates-Depute,  and  have  duly  taken  the  oaths — 
viz.,  6.  H.  Pattison,  J.  P.  Wilson,  Charles  Scott,  John  M.  Duncan, 
John  Marshall,  Wm.  Watson,  Wm.  E.  Gloag,  John  Skelton,  John 
Burnet,  David  Boyle  Hope,  Wm.  Lamond,  Robert  Johnstone,  John 
H.  A.  Macdonald,  and  Alex.  Blair,  Esquires. 

The  English  Lcm  of  Prescription, — The  recent  case  of  Bryant 
V.  FooU  in  the  Court  of  Queen's  Bench  has  drawn  attention  to  the 
singularity  of  the  English  law  of  prescription,  which,  except  as 
idtered  for  certain  kinds  of  rights  by  modem  statutes,  fixes  the 
period  of  legal  memory  at  the  beginning  of  the  reign  of  Bichard  I. 
(1189),  so  that  every  prescriptive  claim  is  at  common  law  deemed 
indefeasible  if  existing  previous  to  that  date;  and,  on  the  other 
hand,  ia  at  once  at  an  end  if  shown  to  have  had  its  commencement 
since  that  period.  The  strong  language  in  which  Lord  Chief- Justice 
Cockbum  characterized  this  rule,  and  the  serious  effect  which  the 
judgment  in  this  case  must  have  on  many  patrimonial  rights,  have 
necessarily  excited  apprehensions,  and  may  seem  to  forebode  some 
change  of  the  law.  We  give  elsewhere  at  some  length  the  judg- 
ment of  the  Lord  Chief-Justice,  believing  that  our  readers  will  be 
interested  in  the  lucid  exposition  which  it  gives  of  the  course  of 
judicial  legislation  on  this  subject  in  the  sister  country. 

AnosHBTB*  Cbrtivicatb  Tax. — ^The  Law  Timet  sajB,  in  reference  to  the  biU 
brought  in  bj  Mr  Denman  to  rednce  this  license  to  5b.  annaalljr,  **  Mr  Disraeli  ap- 
pcan  to  be  aa  imperviouB  as  was  Mr  Gladstone  to  argnment  and  persoasion  for  the 
abolition  of  this  anjost  imposition.  The  claim  of  the  solicitors  for  relief  rests  npon 
the  fact  that  they  are  subjected  to  a  special  tax  withont  receiving  some  special  ad- 
Tsotage  as  an  eqairalent  tor  it.  Barristers,  doctors,  architects,  are  exempt  from  this 
tax ;  and  so  also  are  three-fourths  of  the  trades.  To  this  case,  what  is  the  answer  ? 
That  there  are  several  callings  subjected  to  a  similar  tax,  that  it  would  be  unfair  to 
relieve  one  withont  also  relieving  toe  others,  and  that  the  revenue  conld  not  afford  to 
Mcrifioe  the  entire  of  its  income  from  licences.  Bnt  surely  the  greatness  of  a  wrong 
does  not  justify  its  continuance.  The  obvious  reply  is,  tax  all  equally,  or  relieve 
those  who  are  specially  burdened.  If  the  licensing  system  is  good,  make  it  nniver- 
•sl;  if  bad,  abolish  it.  Mr  Denman  is  entitled  to  the  gratitude  of  the  profession  for 
his  persistent  cJtorts  to  relieve  us  from  this  burden.  Let  him  persevere  in  spite  of 
disappointment.  The  profession  should  strengthen  Mr  Denman's  hands  by  each  one 
of  us  personally  urging  the  members  for  his  town  or  countv  to  support  the  biU." 

PKOTBcnoK  TO  Witb's  Propbbtt. — ^The  Irish  Lam  Timet  calls  attention  to  a 
esse  in  the  bish  Court  of  Probate,  from  which  it  would  seem  that  an  English  order 
for  the  protection  of  the  eamtnes  of  a  wife  deserted  in  England,  does  not  protect 
eaniings  made  in  Ireland  (and  tor  the  same  reason  in  ScotUmd)  if  she  goes  to  that 
country  after  obtaining  such  an  order.  This  arises  from  the  limitation  of  the  order 
to  **  property  in  England  she  may  have  acquired  or  may  acquire  by  her  own  lawful 
todostiy,"  in  21  &  22  Vict.,  c.  108,  sec.  6.  The  corresponding  Irish  and  Scotch  Acts 
(28  ft  29  Vict.,  c.  40,  and  2i  &  25  Vict.,  c.  86)  do  not  contain  any  such  limitation, 
and  neither  did  the  earlier  English  statute  20  &  21  Vict.,  c.  85.  sec.  21.  It  thus  appears 
that  there  has  been  an  oversight  in  a  matter  of  considerable  importance  to  married 
women,  which,  says  our  cotemporary,  'Mt  behoves  the  Legislature  promptly  to 
nnedy.* 

LooTBD  LiABXLiTT  AoTe.— The  following  members  of  the  House  of  Commons 
ba^e  been  nominated  the  Select  Committee  on  the  Limited  Libbilitv  Acts :— Mr 
Watkln,  Mr  Ooschen,  Lord  F.  Cavendish,  Mr  O.  G.  Oljrn,  Mr  Brett»  lord  B.  Mon- 
ttgu,  Mr  &  Cave,  Mr  Hubbard,  Mr  Graves,  the  Solicitoi^General,  Bir  Lowe,  Mr 
Imlay,  Mr  Alderman  Salomons,  Sir  G.  Montgomery,  and  Mr  Vance.    The  L<m 
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Times,  in  commenting  on  the  past  working  of  the  Law  of  Limited  Liahility,  with  re^ 
f  Arence  to  thin  Committee,  exprenses  an  opinion  that  it  requires  to  be  somewhat  re- 
strained in  its  operation.  It  points  ont  that  the  joint-stock  principle  is  adapted  onlj 
for  enterprises  too  extensire  to  be  undertaken  by  individuals,  ana  that  the  present 
law  makes  no  sufficient  provision  for  information  to  creditors  of  the  state  of  affairs. 
*'  With  limited  liability  credit  is  given  to  the  business,  and  not  to  the  individaal 
shareholders ;  yet  does  not  the  Act  enable  the  creditors  to  ascertain  what  is  the 
state  of  the  business.  It  compels  the  publication  of  an  annual  balance-sheet  for  the 
information  of  the  shareholders,  but  it  does  not  give  to  the  public  or  to  creditors  ac- 
cess to  information  that  is  of  more  importance  to  them  than  to  the  shareholders.  We 
believe,  therefore,  that  the  inquiry  will  show  the  necessity  for  two  provisions  which 
have  been  repeatedly  urged  here :  1st,  To  permit  limited  liability  only  to  companies 
whose  subscribed  capital  amounts  to  a  certain  sum — say  L.20,000,  2d,  To  allow 
the  printed  annual  balance  of  the  company  sent  to  the  shareholders  to  be  inspected 
by  any  person  at  the  company's  office,  as  is  the  register  of  shareholders.  A  further 
question  will  be  mooted,  which  will  require  somewhat  more  consideration — vit^ 
whether  the  French  plan  should  not  be  adopted,  which,  while  limiting  the  liability 
of  the  shareholders  leaves  the  directors,  who  have  the  power  to  regUlate  expendi- 
ture, with  unlimited  liability." 

Thk  English  BAMKRiTFtoT  Bill. — The  Attorney*  General  has  introduced  a  bill,  of 
which  we  have  not  yet  seen  a  copy,  but  which,  he  stated  in  the  House  of  Commons, 
adopts  unreservedly  the  principle  recommended  by  the  Select  Committee  of  1864-5, 
that  **  creditors  should  be  allowed^to  appoint  trustees  of  their  own  choosing  and  pay- 
ing, and  that  the  estate  should  be  handed  over  to  them,  with  suitable  precantiona." 
That  is  to  say,  it  adopts  the  principle  now  practised  in  Scotland.  The  favour  with 
which  this  principle  is  already  viewed  by  the  mercantile  classes  in  England  is  proved  by 
the  bankrnptcv  statistics  for  the  year  ending  October  last,  which  show  the  gross  pro- 
duce realised  from  bankrupts'  estates,  and  of  the  gross  value  of  estates  and  effects  ad- 
ministered and  sums  paid  under  deeds  of  arrangement.  The  amount  in  bankruptcy  for 
the  year  in  question  was  L.7S0,36l,  that  is,  L.464,271  realised  by  creditors'  assignees, 
and  L.266,090  by  official  assignees ;  the  amount  under  deeds  was  L.9,475,100,  being 
under  deeds  of  assignment  L.3,619,800,  of  composition  (paid)  L.2,862,800,  and  of  in- 
spectorship L.2,992,500.  "  It  is  abundantly  clear,"  says  the  Law  TYmet,  "that  the 
official  assignees'  occupation'9  gone.  Parliament,  if  it  adopts  the  Scotch  system,  will 
be  merely  confirming  what  the  mercantile  public  has  alreaay  done  by  its  own  choice. 
Not  one  thirtieth  part  of  the  whole  finance  of  insolvency  has  been  left  in  the  hands 
of  the  officers  of  the  court  Perhaps  little  more  will  now  be  required  than  some 
safeguards  against  fraud  in  deeds."  The  Attorney-Cteneral  proposes  in  another  bill 
to  abolish  imprisonment  for  debt,  except  in  cases  of  fraud,  and  to  extend  the  Small 
.  Dsbts  Act  to  sums  of  L.50  instead  of  L.20.  The  business  of  the  Court  of  Bank- 
ruptcy will  be  materiallv  diminished.  Sir  John  Rolt  tells  us,  by  the  new  law  placing 
bankrupt  estates  in  the  hands  of  the  creditors  or  their  assignees ;  or  rather,  as  these 
statistics  show,  it  is  already  very  mnch  diminished.  Indeed,  he  says,  "  the  business 
will  be  reduced  to  the  adjudication,  determining  whether  a  man  has  become  insol- 
vent in  the  meaning  of  the  bankruptcy  law,  the  examination  of  the  bankmpt,  the 
proof  of  disputed  debts,  and  the  question  of  discharge."  These  matters  he  proposes 
to  commit  to  the  County  Courts,  with  some  apparatus  for  central  work  in  London, 
and  an  appeal  to  the  existing  Court  of  Appeal  in  Chancery. 

ApponrrMBNTs — England. — Edward  Wallace  Goodlake,  E^q.,  barrister,  of  the 
Oxford  Circuit,  to  be  Police  Magistrate  at  Hong-Kong.  Henry  Stewart  Cunning- 
ham, Esq.,  barrister,  of  the  Home  Circuit,  to  be  Advocate  and  Legal  Adviser  to  tike 
Government  of  the  Punjab. 

Appointmbnts — IaBLAND.*-Mr  Brewster  has  been  appointed  Lord  Chancellor, 
vicp  Blackbume  resigned ;  Mr  Justice  Christian,  Lord  Justice  of  Appeal ;  Mr 
Morrisn  M.P.,  Justice  of  Common  Pleas ;  Mr  Chatterton,  M.P.,'  Attorney-General ; 
and  Mr  Warren,  Solicitor-General. 

CoMPBNSATioN  FOR  RAILWAY  Injuribs. — ^The  Times  of  March  18  contains  re- 
ports of  two  actions  against  the  Lancashire  and  Yorkshire-  Railway  Company  for 
injuries  received  in  railway  accidents,  both  tried  at  Manchester  Spring  Assizes,  in 
one  of  which  the  plaintiff,  a  cage  manufacturer,  obtained  a  verdict  for  L.600,  and 
in  the  other  an  ironfounder  at  Staleybridge  was  awarded  L.1500  by  the  jniy.  Both 
seem  to  have  been  cases  of  "  railway  spine." 
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SPRING  VACATION  ARRANGEMENTS— 1867- 
Box  Days — Thursday,  I8th  April,  andiThursday,  2d  May. 

BILL  OHAMBBB  BOTATION  OF  JUDGBB. 

Thursday,  21et  March,  to  Saturday,  30th  March — ^Lord  Einlooh. 
Monday,  Ist  April,  to  Saturday,  13th  April — Lord  Obmidalb. 
Monday,  15ih  Aprfl,  to  Saturday,  27th  April — Lord  Baroaple. 
Monday,  29th  April,  to  Saturday,  11th  May — ^Lord  Mubb. 


SPRING  CIRCUITS,  1867. 

NOBTH. 

The  LoBD  Jubtiob-Clesx  and  Lord  Dbas. 

r,  5th  April  Perth — ^Monday,  8th  April  Aherdeen — 
Friday,  12th  April  I%veme8$ — Monday,  15th  April  James  Adam, 
Etq.,  Advocate- Depute;  Mr  R.  L.  Stuart,  Clerk. 

South. 
Lord  Cowan  and  Lord  JEBYiswoonB. 
Ayr — ^Tuesday,  9th  April   Dumfriea — Friday,  12th  April    Jedburgh — 
Tuesday,  16th  April     Roger  Montgomerie,  Esq.,  Advocate-Depute ;  Mr 
W.  Hamilton  Bell,  Qerk. 

Wbst. 
Lord  Abbkillan  and  Lord  Neavbs. 
SUrlinff — Thursday,  11th  April     Inverary — Wednesday,   17th  April. 
Glasgow — ^Wednesday,  24th  April — at  twelve.     R.  B.  Blackbum,  Esq., 
Advocate*  Depute ;  Mr  iEneas  Bfacbean,  Clerk. 


The  May  number  of  the  Jcmmal  of  Jurisprudeitce  will  con- 
tiun  an  article  reviewing  the  numerous  cases  involving  points  in 
the  Iaw  of  Joint-Stock  Companies,  which  have  occurred,  chiefly 
in  the  English  Courts,  during  the  past  year. 

▼OL.  XI.  NO.  CXXIV. — ^APRIL  1867.  P 


210  NOTES  OF  CABES  IK 

COURT  OF  SESSION. 

(JUporied  by  William  Outhrie  and  Donald  Crawford^  EsquireSy  Advocates.) 


FIRST  DIVISION. 
Dennel  V,  Smellib. — Feb.  2$. 

Testament — Destination — Revocation — Reserved  Power. 

Count  and  reckoning  in  which  the  qnestion  was  as  to  the  right  of  the 
pursuer  to  a  share  of  the  rents  of  a  property  in  Edinburgh,  some  time  be- 
longing to  the  deceased  Robert  Smellie,  his  great-grandfather  and  the 
father  of  the  defender.  In  1835  Robert  Smellie  purchased  the  property, 
and  took  the  titles  to  himself  and  his  wife  in  conjunct-fee  and  liferent,  for 
her  liferent  use  allenarly,  and  to  the  children  of  the  marriage  equally  among 
them  in  fee,  reserving  full  power  to  himself  to  deal  with  the  [property  as  ii 
he  were  absolute  fiar.  In  Feb.  1846,  Robert  SmeUie  executed  a  will  in 
which  he  provided — "  I  further  allow  that,  if  my  son  Henry  wishes,  he  will 
get  the  Canongate  property  at  £160/'  Henry  Smellie,  the  defender, 
exercised  this  option,  and  at  his  father's  death  took  possession  of  the  pro- 
perty, and,  ho  alleged,  he  duly  paid  the  £160  to  his  brothers  and  sisters. 
He  made  up  a  feudal  tide  as  his  father's  heir,  and  drew  the  rents.  This 
action  was  brought  on  the  ground  that  the  original  destination  had  never 
been  effectually  revoked,  and  therefore  that  the  pursuer,  who  is  grandson 
and  heir  of  one  of  Robert's  daughters,  was  entitled  to  one-sixth  of  the  sub- 
jects and  one-sixth  of  the  rents  since  Robert's  death.  The  Lord  Ordinary 
(Jorviswoode)  assoilzied  the  defender,  on  the  ground  that  the  will  revoked 
the  destination.     The  Court  adhered,  on  different  grounds. 

Lord  CuKRiBHiLL  held  that  the  defender  had  an  ex  facie  valid  feudal  title 
to  the  subjects,  which,  while  unreduced,  was  a  good  defence  to  a  petitory 
action  of  this  sort 

Lord  Deas  and  Ardmillait  held  that  on  the  merits  the  defender  was  en- 
titled to  absolvitor.  Without  deciding  whether  the  will  was  competent  to 
revoke  the  destination,  the  provision  in  the  will  founded  on  was  within  the 
reserved  power  in  the  original  deed,  and  was  therefore  to  be  given  effect  to 
whether  the  deed  was  revoked  or  not 

Act.—Orr  Paterson.     Agents.— J.  d  A.  Peddie,  JV.8. AU.—Oifford 

and  Balfour.     Agent — O.  Cotton^  8.8. 0. 

Watt  v.  Scottish  Nobth-Eastbkn  Railwat  Company. — Feb.  27. 

Diligence — Arrestment — Title  to  Sue — Assignation — Transfer — 

Shareholder, 

Anderson  was  proprietor  of  stock  of  the  railway  company,  which,  with  the 
half-yearly  dividend  declared  on  81st  January  1863,  was  arrested  by  the 
company  in  their  own  hands  on  the  dependence  of  a  summons  against 
Anderson,  at  their  instance,  for  carriages  due  to  them.  In  June  1863, 
Anderson  raised  the  present  action  of  declarator  and  reduction  to  set 
aside  the  arrestment,  with  declaratory  and  petitory  conclusions  as  to  the 
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diridends.     The  railway  company  pleaded — (1)  That  their  right  of  reten- 
tion was  a  title  to  exclade,  and  at  all  events  was  a  good  defence  against 
the  declaratory  and  petitory  conclusions  of  the  action;    (2)   That  the 
arreslment  was  vaUd.     Anderson  having  assigned  his  share,  the  Court  found 
—20th  Jan.  1866,  4  Macph.  315— Watt,  his  assignee,  entitled  to  insist 
although  the  defenders  had  refased  to  register  him  as  a  shareholder.     On 
16th  Nov.  1864,  the  Court  sustained  the  first  plea  for  the  defenders,  in  so 
far  as  the  petitory  conclusion  of  the  summons  was  concerned,  repelled  it  as 
to  the  declaratory  and  reductive  conclusions  of  the  action  of  reduction,  and 
remitted.     Before  the  Lord  Ordinary  (Jerviswoode)  defenders  consented 
to  reduction  of  the  arrestment,  but  maintained  their  plea  of  retention  as 
against  the  declaratory  and  petitory  conclusions  in  so  far  as  not  disposed  of 
by  the  interlocutor  of  I6th  Nov.  1864.     His  Lordship  accordingly  decerned 
in  favour  of  Watt  in  terms  of  the  reductive  conclusions,  and  also  in  terms 
of  the  declaratory  and  petitory  conclasions.     Against  the  latter  portion  of 
this  interlocutor  the  defenders  reclaimed — 1st,  On  the  ground  that  the 
petitory  conclusions  had  been  disposed  of  by  the  interlocutor  of  16th  Nov. 
1864 ;  and,  2nd,  that,  having  a  right  of  retention,  not  only  of  the  dividends, 
bat  of  the  stock,  at  the  date  of  the  assignation  to  Watt,  they  were  entitled 
to  retain  it  against  all  assignees  until  paid  their  debt. 

At  the  advising  to-day,  the  Court  reduced  in  terms  of  the  reductive  con- 
clusions, held  the  petitory  conclusions  disposed  of,  and  quoad  ultra  dismissed 
the  action — 1st,  because  the  declaratory  conclusions  were  to  be  looked  on 
merely  as  a  part  of  the  action  of  reduction  of  the  arrestment,  and  were 
as  such  disposed  of  by  the  interlocutor  of  16th  Nov.  1864;  and,  2nd,  because 
Watt,  though  entitled  to  be  sisted  and  insist  in  the  action,  had  no  active 
title  to  compel  decree  under  the  de9laratory  conclusions  until  he  had  been 
registered  as  a  shareholder.  No  one  could  demand  payment  of  dividends 
till  he  appeared  on  the  books  of  the  'company  as  a  shareholder.  Whether 
the  Company  was  right  in  refusing  to  recognise  Anderson's  right  to  assign 
and  in  declining  to  register  the  transfer,  was  a  point  not  raised  in  this 
action,  and  it  would  be  most  inconvenient,  if  not  incompetent,  to  decide  in 
this  action  whether  Watt  was  entitled  to  be  registered,  or  whether  the  Com- 
pany was  entitled  to  refuse  to  receive  any  purchaser. 

Act.^Thom8.     Agent— W.  Officer,  &S.C. Alt—Bimie.     Agent— 

I  WeMer,  8.S.C. 

Lord  Blanttrb,  &c.  v,  Clyde  Navigation  Trustee. — March  1. 

Reparation — Statutory  Powers — Clyde  Navigation  Acts — Lands  Glauses 

Acts, 

Action  by  a  riparian  proprietor  on  the  Clyde  for  declarator  that  defenders 
were  bound  to  raise  the  foreshore  left  by  their  statutory  operations  between 
the  mab  channel  of  the  river  and  his  lands  to  such  a  level  as  would  pre- 
vent it  from  bdng  overflowed  at  springtides,  or  at  least  to  such  a  height 
as  would  prevent  it  from  being  a  nuisance ;  that  they  were  bound  to  re- 
pair the  damage  done  to  hia  property  by  their  operations ;  and  for  damages, 
--dismisted  in  respect  that  it  was  not  averred  that  the  trustees  had  done 
anything  iOegal  or  beyond  their  statutory  powers,  and  that  the  pursuer's 
proper  remedy  was  to  claim  compensation  in  the  manner  provided  bv  the 
•tatotes.  Tentative  issues  ordered  with  respect  to  conclusions  relative  to 
operations  for  protection  of  ferries  belonging  to  pursuer,  which  he  alleged 
&  defenders  were  bound  to  execute. 
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Macxnttiix  V,  Maobaild. — Ma/reh  2. 

.   Proceed — Admission  on  Record, 

Saspension  and  interdict  at  the  instance  of  Macintyre,  M.D.,  practising 
at  Fort- William,  against  Macraild,  who  had  been  for  some  time  his  assistant 
at  Brecklot,  South  Ballachulish,  Argyleshire,  praying  to  have  respondent 
interdicted  "  from  practising  medicine  or  surgery  at  the  slate  quarries  of 
South  Ballachulish,  and  in  the  adjacent  yillaees  of  South  Ballachulish, 
Brecklet,  and  Camock,  where  the  workmen  at  the  said  qpirries  reside,  and 
from  otherwbe  interfering  with  the  professional  practice  of  the  compl^ner 
and  his  assistant,  at  the  said  quarries,  and  in  the  said  yillagea."  The  corn- 
plainer  founded  on  an  alleged  agreement,  dated  Nov.  28,  1864,  in  which 
respondent  bound  himself  to  continue  to  act  "  consistent  with  a  professional 
honour  '*  and  the  said  Duncan  Macintyre's  interests,  "as  long  as  his  con- 
nection with  him  as  assistant  should  last."  He  also  bound  himself  under  a 
penalty  of  £500  that  he  should  not  accept  of  the  practice  of  the  slate 
quarries,  in  case  of  its  being  offered  to  him,  to  the  oomplainer's  exclusion 
and  disadvantage  at  any  future  period,  nor  settle  down  to  practice  in  the 
oomplainer's  vicinity.  In  his  original  answers  to  this  note  of  suspension,  the 
respondent  admitted  that  the  document  founded  on  was  written  and  signed 
by  him ;  and  on  this  footing  the  Lord  Ordinary  on  the  Bills  granted  interim 
interdict.  This  judgment  was  affirmed  (4  Macph.,  571.)  The  respondent's 
revised  statement  alleged  that  the  document  founded  on  by  complainer  had 
been  forged  by  him,  and  that,  although  respondent  had  signed  an  obligation 
of  the  kind  referred  to,  yet,  when  he  had  seen  it  for  the  first  time,  when 
the  case  was  at  avizandum  in  the  Inner  House  on  the  question  of  interim 
interdict,  he  had  found  that  it  differed  in  certain  material  words  from  that 
founded  on.  He  took  his  stand  on  this  allegation  of  forgery,  which  the  com- 
plainer pleaded,  he  was  now  barred  from  founding  on. 

The  Lord  Ordinary  (Rinloch)  reported  the  case  to  the  Court  in  conse- 
quence of  the  unprecedented  nature  of  the  circumstances. 

Lord  President — So  far  as  his  Lordship  knew,  the  circumstances  were 
unprecedented.  The  respondent,  in  his  original  answers,  admitted  distinctly, 
and  without  reserve  or  qualification,  that  he  himself  wrote  and  signed  the 
document  on  which  the  suspender  founded.  He  now  alleged  that  that 
document  was  a  forgery,  neither  written  nor  signed  by  him.  At  first  sight 
one  was  inclined  to  hold  it  impossible  to  allow  a  party  so  to  reverse  his 
allegations  in  the  course  of  a  cause.  On  looking  further  into  the  case  that 
difficulty  was  increased.  What  he  now  alleged  was  that  he  did  writo  and 
sign  a  document  on  the  same  subject  as  that  founded  on,  that  he  had  in- 
cautiously instructed  his  agent  to  admit  that,  bat  had  not  had  access  to  see 
it  till  after  the  hearing  in  the  First  Division,  when  he  discovered  that  the 
document  founded  on  in  the  suspension  and  interdict  was  not  that  which 
h^  had  written  and  signed,  but  a  different  document,  which  he  then  saw  for 
the  first  time,  and  which  was  a  fabrication  and  forgery.  For  anything  yet 
seen,  it  was  possible  that  that  allegation  might  be  true.  If  so,  then  a  crime 
had  been  committed  against  the  respondent,  and  he  was  entitled  to  the  ftiUest 
remedy.  His  Lordship  would  say  nothing  as  to  the  probability  of  the 
statement,  for  at  present  the  Court  had  nothing  to  do  with  probability,  but 
only  with  the  question  whether  the  party  had  made  an  averment  as  to  which 
he  was  entided  to  probation.    Under  the  circumstances,  however,  the  re* 
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!|>(mdent  was  entitled  to  no  faroiir ;  it  would  be  of  evil  example  to  allow 
him  now,  ope  eacceptionM^  to  allege  and  prove  the  forgery.  In  short,  the 
respondent  ought  not  to  be  allowed  in  this  process  to  plead  forgery  unless 
he  sustained  his  plea  by  producing  a  decree  of  reduction  improbation.  The 
comphuner's  interest  was  protected  in  the  mieantime  by  the  standing  interim 
interdict ;  and  this  process,  his  Lordship  suggested,  should  be  sisted  until 
tiie  respondent  could  follow  out  such  an  action.  If  within  a  limited  time 
he  failed  to  do  so,  he  ought  to  be  hold  precluded  from  maintaining  the  plea 
of  forgery. 

Lord  CuRBTBHiLL  coucurred,  observing  that  his  only  difficulty  was  whether 
enough  had  not  already  taken  place  to  bar  the  respondent  from  pleading 
fbzgery. 

Lords  Dbas  and  Ardmillan  cpncurred. 

Aci.—N.  C.   Campbell     AgerU^^ohn  PaUen,   W.S, AU.—W.  N. 

M'Laren.     Agent — t/.  M.  Macqueen,  S.S,C, 

Moore  v.  Forth  Iron  GoHPAmr. — March  5. 
Jury  Trial^A.  of  S,  16<A  Feb.  1841  §  46. 

Action  of  damages  for  wrongous  dismissal  from  the  situation  of  manager 
of  the  company's  works.  Issues  adjusted  2d  Feb.  1 866.  A  judicial  tender 
was  made  20th  Feb.  Commission  was  obtained  by  pursuer,  28th  Feb.,  to 
examine  the  defenders'  books  to  get  evidence  of  the  profits  made,  Moore's 
salary  having  been  to  some  extent  regulated  by  a  percentage.  An  arrange- 
ment was  made  that  the  books  should  be  examined  by  an  accountant,  on 
behalf  of  the  pursuer,  but  only  in  presence  of  another  accountant  on  behalf 
of  the  defenders.  On  3d  Dec.  1866,  pursuer's  agent  countermanded  a 
notice  for  trial  at  the  Christmas  sittings,  on  the  ground  that  the  men  of 
business  could  not  have  the  examination  of  the  books  completed  in  time; 
and  he  gave  notice  of  trial  for  March.  No  objection  was  taken  to  this  de- 
lay, and  meetings  took  place  between  the  accountants  in  Jan. and  Feb.  1867. 
On  28th  Feb.  1867,  pursuer's  agent  intimated  acceptance  of  the  tender,  and 
a  jadicial  minute  to  that  effect  was  lodged  on  March  1.  Defenders  moved 
for  absolvitor  in  terms  of  sec.  46  of  the  Act  of  Sederunt  1841.  Blair  v. 
Blair,  22  D.  1271,  and  Angus  v.  Orier,  16  D.  303,  were  referred  to. 

Lord  Presidsnt — Though  the  provision  of  the  A.  of  S.  was  wholesome 
it  might  be  strained  so  as  to  work  injustice  but  for  the  discretion  left  to  the 
Goort.  Sufficient  cause  for  the  delay  had  been  shown.  The  fair  and 
natural  arrangement  as  to  the  mode  of  conducting  an  investigation  which 
was  certainly  out  of  the  ordinary  course,  was  calculated  to  cause  delay.  It 
was  not  said  that  the  motive  assigned  for  the  countermand  and  new  notice 
of  3d  Dee.  was  unfounded  in  fact.  Defender  could  have  asked  the  Court 
to  fix  the  trial  for  Christmas  if  he  had  felt  aggrieved;  but  instead  of  doing 
so,  went  on  afterwards  preparing  for  the  trial  jointly  with  the  pursuer. 

The  other  judges  concurred,  Lord  Deas  observing  that  it  was  material 
that  the  acceptance  of  the  tender  preceded  the  motion  to  have  the  action 
dismissed.  Motion  refused,  expenses  of  this  discussion  being  allowed  in 
respect  of  the  circumstance  to  which  Lord  Deas  had  called  attention. 

Aci.—WaU(m,  AgtmJtr—A.  K.  Moruon^  8.S.C. Alt— Young  d  Clark. 

AgesU$ — Lindaay  db  FaUr$on,  W.S. 
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Campbell  v»  Magallum,  &c. — March  6. 
Property — Lecue — Servitude — Pasturage — Feu-righU 

Declarator  by  Campbell  of  Aros  against  feuars  in  Tobermory,  who  cbum 
rights  of  pasturage  and  cutting  peat  on  his  property,  that  he  was  absolute 
proprietor  of  his  estate,  free  from  any  privileges  whatever  on  the  part  of  the 
defenders,  and  in  particular  from  any  right  of  pasturage  on  the  Muirlawn, 
and  of  cutting  peats  on  the  muir.  In  1789  the  British  Fishery  Society, 
incorporated  by  26  G-eo.  III.,  c.  106,  published  regulations  for  building  and 
lotting  land  at  Tobermory.  The  lots  were  to  be  granted  on  leases  of  ninety- 
nine  years,  renewable  for  ever.  The  eighth  regulation  declared  "  that  every 
inhabitant  shall  have  a  right  to  dig  peat  for  his  own  use  in  any  of  the  Society's 
mosses,  and  also  to  a  summer's  grazing  for  a  cow  on  the  Muirlawn  of  Uie 
Society,  on  paying  a  sum  not  exceeding  7s.  6d.  per  annum  for  the  above 
privileges."  The  Lord  Ordinary  (Rinloch)  found  that  the  defenders  had 
failed  to  establish  the  rights  claimed.     The  defenders  reclaimed. 

Lord  Curriehill,  after  narrating  the  form  of  the  action,  the  origin  and 
purpose  of  the  British  Fisheries  Society,  and  the  regulations  published  in 
1789,  said  these  rules  were  an  offer  to  all  the  world;  they  were  intended 
to  induce  people  to  come  forward  and  take  lots,  and  the  Society  put  itself 
somewhat  in  the  position  of  a  party  selling  by  unreserved  auction.  A  num- 
ber of  persons  closed  with  the  offer.  It  appeared  that  no  other  title  was  at 
first  given  to  the  allottees  than  the  entry  of  their  names  in  rentals  kept  by 
the  Society.  These  rentals  were  important,  containing,  in  tabulated  form, 
the  conditions  on  which  the  allottees  obtained  lots.  There  were  distinct 
columns  for  the  names  and  trades  of  occupiers,  number  of  the  lot  on  the 
plan,  date  of  original  entry,  length  of  lease  (all  for  ninety-nine  years),  and 
rent.  The  sixth  column  related  to  the  cows'  pasturage,  specifying  the  number 
of  cows  and  the  rent.  The  rent  was  that  set  forth  in  the  regulations.  There 
was  another  column  for  horse 'h  pasture,  an  additional  privilege  having  been 
added  since  the  date  of  the  regulations  of  half  a  horse's  pasturage.  There 
were  columns  for  peats  charged  at  2s.  6d.,  and  for  the  arable  and  uncultivated 
land,  to  which  the  allottees  were  entitled  under  the  regulations.  The  per- 
sons obtaining  lots  had  taken  possession,  and  had  ever  since  possessed  these 
lots,  and  each  had  performed  the  obligation  of  building  a  house  on  his  lot^ 
had  possessed  his  house,  the  grazing,  the  right  o£  digging  peats,  and  paid 
the  stipulated  rent.  Upon  these  facts  two  questions  arose — 1.  Uow  far 
were  the  Society  bound  by  these  regulations,  rentals,  and  minutes. 
Being  IfoUowed  by  rei  interventus  and  possession,  these  were  unquestionably 
binding  on  both  parties  though  no  formal  leases  were  granted.  These  docu- 
ments contained  all  the  essentials  of  a  lease — ^parties,  subjects,  rent,  entry, 
and  endurance.  There  was  a  question  whether  an  ish  was  not  required  under 
the  Act,  and  if  so,  whether  these  leases  had  an  ish  ?  There  was,  however, 
a  specified  perio  1  of  ninety-nine  years  for  which  the  leaae  was  current  and 
still  binding  on  the  proprietor,  and  it  was  unnecessary  to  inquire  into  the 
eH'ect  of  the  obligation  that  the  tenant  should  have  the  option  to  renew  his 
lease  at  the  end  of  the  ninety-nine  years.  The  second  question  was  whether 
the  leases  thus  constituted  were  binding  on  Campbell  as  a  singular  successor. 
The  Society  had  sold  all  its  rights  at  Tobermory,  except  the  quay  and  pier, 
to  Mr  David  Nairne  in  1845,  who  sold  in  18ftO  to  Mr  Alexander  Crawford, 
who  in  1856  sold  to  the  pursuer.     In  these  conveyances  there  were  clauses 
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of  wamndioe  wldcli  might  be  of  importance  if  tenants  shonld  demand  a 
renewal  at  the  expiry  of  the  ninety-nine  years.  But  it  was  enough  to  as- 
certain whether  the  leases  were  binding  on  Mr  Campbell  during  the  ninety- 
nine  years.  It  certainly  was  so  as  to  the  principal  lots.  A  right  having 
an  ish  is  rendered  a  real  right  binding  on  a  singular  successor  by  possession, 
which,  in  a  lease,  is  equivalent  to  sasine.  Here  there  was  a  full  equivalent 
to  infefhnent  The  pasture  was  expressly  declared  by  the  regulations,  pub- 
lished before  the  lease  was  granted,  to  be  a  pertinent  of  the  subject  of  the 
lease.  Each  tenant  was  to  have  a  temporary  lease  of  garden  ground,  but 
i  right  of  pasturage  and  peats  without  any  termination.  But  besides  the 
tenints  who  stood  on  the  original  regulations  and  the  rentals,  a  second  class 
of  defenders  had  got  regular  leases.  They  could  not  be  in  a  worse  position 
than  die  former  class,  and  were  also  entitled  to  succeed.  There  was  more 
difficulty  as  to  a  third  class,  who  had  obtained  feu- charters.  That  gave  them 
onqnestionable  right  to  all  the  subjects  contained  in  the  charters.  They 
paid  feu-duties  instead  of  rent,  their  rights  never  would  come  to  an  end,  and 
it  was  not  in  their  option  to  relinquish  them.  In  the  feu-charters,  however, 
certain  privileges  were  granted,  but  no  pasturage;  and  his  Lordship  thought 
it  was  intentionally  omitted.  This  was  made  clearer  by  the  reddendo, 
which  included  the  rent  for  other  subjects,  but  not  the  5s.  for  the  pasturage. 
There  was  no  express  renunciation  of  the  right  vested  in  the  tenants  under 
the  leases,  and  the  difficult  question  was  whether  the  obtaining  of  the  feu- 
right  implied  the  extinction  of  the  subordinate  right  of  lease.  His  Lord- 
ship could  not  see  any  incompatibility  in  the  tenant  obtaining  a  higher  right, 
and  continuing  to  hold  his  right  of  lease  during  its  continuance.  In  the 
law  of  Scotland,  two  titles  of  possession  might  be  vested  in  the  same  person. 
Even  in  feudal  rights,  the  dominium  directum  and  the  superiority  might  be 
held  by  one  person  (Bald  v.  Buchanan,  M.  15084,  2  Ross.  L.  C.  210). 
Tenants  of  teinds  micht  also  acquire  the  titularitv,  and  the  one  right  did 
not  extinguish  the  other  (E.  of  Fife  v,  Innes,  1809,  Hume  468).  On  prin- 
ciple, his  Lordship  should  have  great  difficulty  in  holding  that  the  tenants 
had  lost  the  rights  previously  vested  in  them.  But  the  authorities  were  the 
other  way;  and  he  must  yield  to  the  united  weight  of  Craig  (iL  10,  7), 
Suii  (ii.  9,  36),  and  Erskbe  (ii.  6,  44).  The  result  was  that  the  feuars 
had  no  right  of  pasturage  ;  but  in  other  respects  the  pursuer  had  failed. 

The  other  Judges  cpncurred. 

Ad, — AdwcatuSj  Fraser  &  Gifftrrd,     Agent — J,  Dalgleishy  W.S. 

AU.---Deca3iti8y  F.  W.  Clark  d  Black.    Agents-^,  7.  FuUar  8,8.0.,  and 
Curror  A  Couper,  S.S.C. 

Kbnnedt  v.  McDonald. — March  8. 
Proof — Circumducthn, 

In  approving  the  tenor  of  the  settlement  of  the  pursuer's  mother,  the  late 
Utb  M'Donald  of  Lassintullich,  which  the  testator  was  alleged  to  have  des- 
troyed when  in  a  weak  and  facile  state  of  mind,  and  under  the  influence  of 
the  defenders,  her  other  children, — circumduction  opened  up  and  the  pur- 
ser allowed  a  further  limited  term  for  proving,  she  having  been  unsuccess- 
M  on  her  application  for  the  poor's  roll,  in  consequence,  as  she  averred,  of 
the  want  of  a  sufficient  quantity  of  evidence,  which  her  poverty  had  pre- 
vented her  from  producing ;  and  a  benevolent  lady  having  since  come 
forward  to  guarantee  the  expenses  of  the  litigation. 

Act. — A.  NicoUon,     Agent — J.  P.  Coldstream^  W.8. All. — Frauer. 

AgeiUr^.  GaOeay,  8.8.C, 
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FsT. — BoT  V,  Hamilton  &  Co. — March  9. 
Merchant  Shipping  Act  (17  &  18  Yiot,  e.  104,  sec  65.) 

Roj  presented  ihiB  petition  nnder  the  Act  17  and  18  Yict.,  a  104 
(Merchant  Shipping  Act,  sec.  65),  praying  to  have  the  respta,  merchants 
in  the  African  trade  in  Glasgow,  interdicted  from  transferring  or  mortgag- 
ing four  ships,  of  which  they  are  the  roistered  owners,  in  prejudice  of  his 
lights  as  their  creditor.  Roy  had  been  in  their  serrice  as  clerk  or  agent 
on  the  coast  of  Africa,  and  had  raised  an  action  against  them  for  smns  al- 
leged to  be  due  to  him. by  them  as  commission  and  otherwise,  in  which  a 
proof  was  now  proceeding.  He  averred  that  the  respts.  were  vergenUs  ad 
inopiamj  and  were  making  arrangements  to  transfer  the  property  of  the 
^hips  in  question  before  thoy  could  reach  this  country,  and  b^ore  he 
would  hayp  it  in  his  power  to  attach  them  by  arrestment.  In  these  ciroum- 
stances  he  contended  that  he  was  entitled  to  the  remedy  proTided  by  sec. 
65  of  the  Act.  Respts.  objected  that  the  petition  was  incompetent,  that 
remedy  not  being  applicable  to  the  circumstances. 

Lord  Prssibbnt.  The  petitioner  was  nothing  more  than  a  personal  cre- 
ditor of  respts.,  whose  claim  was  disputed.  The  petition  applied  to  four 
ships,  which,  he  said,  were  all  beyond  the  jurisdiction  of  the  Court,  he  oould 
not  say  where.  He  further  ayerred  that  it  was  respts'.  intention  to  transfer 
these  ships  before  their  arrival  in  this  country,  whereby  his  security  would 
be  defeated.  That  was  his  whole  case,  and  on  the  same  statement  he 
would,  according  to  this  construction,  be  entitled  to  attach  any  number  of 
ships  belonging  to  any  person  whom  he  alleged  to  be  his  debtor.  It  was 
an  attempt  to  use  the  sec.  of  the  Act  for  a  purpose  not  contemplated  by 
the  Act,  by  a  party  not  within  the  scope  of  its  provisions,  and  in  a  manner 
and  form  totally  unauthorised  by  the  Act.  Sec.  65  was  in  the  part  of  the 
statute  relative  to  registry,  and  formed  part  of  the  subdivision  entitled 
"  transfers  and  transmissions."  Sec.  62  dealt  with  the  case  of  a  British 
ship  coming  by  death  or  the  marriage  of  a  female  proprietor  to  belong  to 
any  person  not  qualified  in  terms  of  sec.  18  to  be  owner  of  a  British  ship. 
Such  person  could  not  take  up  the  legal  estate  in  the  ship  or  share,  and  the 
statute  allowed  application  to  be  made  to  the  Court  to  order  a  sale,  the 
proceeds  of  which  are  to  be  paid  to  the  person  so  entitled.  Sec.  53  pro- 
vided for  carrjring  out  such  sale,  vis.,  by  the  Court  appointing  a  no- 
minee, who  shall  be  entitled  to  transfer  the  ship  or  share  to  the 
purchaser.  Sec.  64  limits  the  time  witiiin  which  such  application  must  be 
made  under  the  penalty  of  forfeiture.  X  very  wide  discretion  was  con- 
ferred upon  the  Court.  It  seemed  to  be  contemplated  that  when  an  un- 
qualified person  came  to  be  in  right  of  a  British  ship  or  share  of  a  British 
ship,  the  order  should  be  granted  at  once.  It  was  to  be  a  summary  and 
rapid  proceeding.  But  it  would  naturally  occur  that  persons  might  in  some 
cases  have  a  title  to  interfere  in  the  course  of  this  summary  proceeding ; 
and  this  was  the  case  for  which  sec.  65  was  intended  to  provide.  **  Such 
ships  "  were  those  referred  to  in  the  preceding  sections,  the  beneficial  right 
to  which  had  vested  in  unqualified  persons.  His  Lordship  would  not  at- 
tempt even  any  illustration  of  the  word  "  interested,"  which  was  of  very 
extensive  meaning.    The  prohibition  was  to  be  for  a  limited  time,  plainly 
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a  soffieieiit  time  for  inquiry  into  the  merits  of  the  claim  or  objection  of  the 
party  ao  interested  The  petition  should  therefore  be  refused  as  incom- 
petent 

The  other  Judges  concurred. 

Act, — Young  and  Harry  Smith,  Agent — John  Henrys  S.S,C. Alt — 

A.  Mancrieff  nmd  Oloag.     Agents — Bum,  WiUonj  db  Qloag^  JFJS. 


Mabtik  v»  Mabtin. — March  12. 

Agent  and  Client — Lien — Aliment — EoDpem^s* 

In  this  action  by  a  wife  against  her  husband  for  interim  aliment,  the 
Sheriff  (Alison)  found  that  the  proof  established  scemtia,  that  the  wife  was 
justified  in  leaving  her  husband,  and  decerned  for  aliment  and  expenses, — 
the  husband's  defence  being  an  offer  to  take  back  the  wife  to  his  house. 
Lord  Jerviswoode,  in  the  advocation,  affirmed.  The  First  Division,  on  re- 
daiming-note  (2l8t  June),  found  that  acts  of  cruelty  on  the  part  of  the 
defender  had  been  proved,  decerned  for  interim  aliment  and  a  sum  of  ex- 
penses ad  interim^  and  quoad  ultra  superseded  consideration  of  the  cause 
mitil  November,  that  the  pursuer  might  bring  an  action  of  separation,  in 
which  the  Court  might  permanently  determine  the  rights  of  parties.  Mean- 
while the  pursuer  returned  to  her  husband,  so  that  the  cause  could  not  pro- 
ceed further.  The  wife's  agents,  Messrs  Macgregor  &  Barclay,  then  craved 
to  be  fiisted,  and  moved  for  decree  for  their  expenses  as  agents-disbursers. 
The  husband  opposed,  on  the  ground  that  the  cause  was  not  at  an  end. 
(Authorities— ^TamtTton  v.  Kay,  29Ui  Nov.  1854,  17  D.  107  -,  Murray  v. 
Kyd,  14  D.  601 ;  Hamilton,  17th  June  1813,  E.G. ;  Cheyne,  10  S.  202  ; 
1  Lnsh's  Prac  301-303 ;  2  BeU's  Com.  39 ;  Todd  Wright,  1  S.  381.) 

Loan  Pruident.  The  claim  was  made  under  unusual  and  perhaps  new 
drcomBtances.  On  principle,  there  was  no  doubt  that  the  pursuer's  agents 
Here  entitled  to  an  award  and  decree  for  the  expenses  disbursed  by  them. 
The  difficulty  suggested,  that  the  action  was  not  finally  disposed  of  on  the 
meiits,  might  be  obviated.  The  interlocutor  of  June  last  substantially  de- 
cided the  action  in  favour  of  the  pursuer.  It  was  an  action  for  interim 
aliment,  and  nothing  else  ;  otherwise,  it  would  not  have  been  competent  in 
the  Sheriff  Court  When  that  interlocutor  was  pronounced  it  was  quite  in 
the  power  of  the  Court  to  find  the  pursuer  entitled  to  expenses,  and  allow 
decree  to  go  out  in  the  name  of  ^e  agents.  Since  that  time  no  change 
had  takem  place  in  the  relative  position  of  the  parties  so  far  as  this  ques- 
tion was  concerned,  except  that  the  pursuer  was  not  now  represented  in  the 
action.  In  point  of  form,  the  interlocutor  might  bear  to  be  in  respect  that 
no  appearance  was  now  made  for  the  pursuer,  and  that  it  was  aUeged  by 
the  d^ender  that  the  pursuer  was  now  living  with  him,  and  the  action  was 
therefore  virtually  at  an  end. 

Lords  CuBBUHiLL  and  AnnMiLLiN  concurred. 

Lord  Dbas  also  concurred,  holding  that  the  pursuer  had  discharged  the 
action  by  returning  to  live  with  her  husband. 

Act. — Fraser  and  Oehhie.    Agents — Macgregor  and  Barclay,  SS»  C' 
AlL-^B.  V.  Campbell.    Agents^-NeiUon  d  Cowan,  W,S. 
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CoLTiH  V.  DcLON. — Morck  15. 

Principal  and  Agent — Irtm  Warrant — Sale — Reparation, 

Action  against  the  firm  of  Wm.Dizon  ironmaster  and  coalmaster  at  Gk>  van, 
concluding  for  £3500,  as  damages  sustained  by  pursuer  through  defenders' 
failure  to  deliver  to  him  a  quantity  of  pig-iron  in  terms  of  their  obligation 
.  to  that  effect.  The  pursuers  averred  that,  on  or  about  16th  May  1866,  he 
purchased  from  Campbell  Brothers,  iron-brokers,  1000  tons  pig-iron,  at 
53s.  6d.  per  ton,  terms  cash  on  the  day  of  sale,  against  makers'  orders  to 
deliver ;  that,  in  implement  of  this  contract,  the  pursuer  same  day  paid 
Campbell  Brothers  £2675,  being  the  price  of  said  iron,  and  received  from 
them  in  exchange,  and  in  the  ordinary  course  of  business,  a  certificate  or 
obligation  granted  by  the  defenders  and  their  firm  of  William  Dixon  in 
the  following  terms : — 

"  Glasgow,  May,  16, 1866. 

'^  I  hold  to  the  credit  of  William  Colvin,  Esq.,  1000  tons  pig-iron,  mixed 
numbers,  Galder  or  Govan  brands,  in  my  option,  and  will  deliver  the  same 
on  demand. — For  William  Dixon,  John  Campbell." 

He  averred  further  that  Campbell  was  the  manager  employed  by  the  de- 
fenders to  conduct  in  Glasgow  the  pig-iron  department  of  their  business, 
and  he  was  authorised  by  the  defenders  to  grant  such  certificates  or  obliga- 
tions ;  that  he  had  been  in  the  habit  of  granting  such  certificates  or  obliga- 
tions, which  were  always  duly  implemented  by  the  defenders ;  that  he  was 
the  only  person  known  to  the  trade  .as  selling  Dixon's  pig-iron ;  and  that 
the  obligations  of  the  said  nature  granted  by  the  said  company  or  firm  were 
invariably  signed  by  him  for  the  firm,  and  the  trade,  as  the  defenders  well 
knew,  took  and  recognised  them  as  the  obligations  of  the  defenders. 

The  defenders  maintained  that  these  statements  did  not  amount  to  a 
relevant  statement  of  authority  on  Mr  Campbell's  part  to  grant  the  obligation, 
and  averred  that  it  was  granted  by  Campbell  to  Campbell  Brothers  (his 
sons)  fraudulently  and  gratuitously ;  and  they  maintained  that  there  was  no 
averment  by  the  pursuer  that  Campbell  had  authority  to  grant  gratuitous 
obligations  for  the  delivery  of  iron. 

Held  that  the  defenders'  contention  was  well  founded,  and  action  dis- 
missed as  irrelevant.  There  was  no  averment  on  record  that  this  obligation 
was  granted  by  Campbell  in  pursuance  of  any  contract  of  sale,  or  other 
contract  or  transaction ;  and  that  being  so,  it  must  be  assumed  that  the 
obligation  was  gratuitous,  and  there  was  no  averment,  express  or  implied, 
upon  record  that  Campbell  had  authority,  as  manager  or  otherwise,  to  grant 
and  subscribe  gratuitous  obligations  for  delivery  of  iron.  Opin.  per  Inglis, 
Pres.,  that,  even  if  the  document  had  been  signed  by  William  Dixon,  the 
absence  of  any  statement  as  to  the  manner  in  which  it  came  into  the  hands 
of  Campbell  Brothers  would  have  been  fatal  to  the  pursuer's  case. 

A^. — Clark  and  Oifford,     Agent — James   Webster ^  SJ5,C. Alt — 

Young  and  W,  M,  Thomson,     Agents — Melville  and  Lindsay^  W,S, 
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SECOND  DIVISION. 
Paul  v,  Hendbrson. — Feb.  19. 

Tkcree-ArhitTal — UnexhavMed  Submiaaian — Order  for  Payment 

Redaction  of  a  decree-arbitral  Upon  the  plea  that  the  decree  was  not 
exhaustive  of  the  submission,  the  Court  were  equally  divided,  and  the  point 
was  argued  before  three  Judges  of  the  First  Division,  sitting  with  their 
Lordships  of  the  Second  Division. 

The  parties  had  submitted  the  whole  subject-matter  of  an  action  of  count 
and  reckoning  at  the  instance  of  Paul  against  Henderson  to  the  late  ac- 
countant of  Court.  Henderson  consigned  L.I 5  in  bank  to  await  the  orders 
of  the  arbiter.  The  arbiter  found  the  amount  of  the  balance  due  by  Hen- 
derson to  be  L.  19,  198.,  but  pronounced  no  order  for  the  uplifting  of  the 
consigned  money. 

Lord  Curriehill  thought  the  objection  ought  to  be  repelled.  The  ar- 
biter was  in  this  position,  that  he  might  competently  have  gone  to  the 
bank  and  paid  the  money  to  the  party  entitled.  He  did  not  do  so,  but  he 
ioond  by  his  decree  that  the  debtor  was  addebted  in  L.15  on  his  own  ad- 
miflsion,  and  in  L.4  more  which  he  had  not  admitted ;  and  found  that  the 
balance  against  him  was  L.19,  19s.,  under  deduction  of  L.15  '*  consigned "^ 
by  said  David  Henderson  in  my  name  as  arbiter."  It  must  be  presumed 
be  intended  to  exhaust  the  submission,  as  the  decree  was  obviously  final ; 
tnd,  though  the  words  might  be  ambiguous,  he  thought  he  had  done  so.  An 
order  to  enable  the  party  to  obtain  the  consigned  money  could  not  with 
propriety  be  made  in  a  decree-arbitral.  It  would  have  been  still  competent 
to  grant  such  an  order  after  the  final  decree,  for  it  would  not  have  been 
sn  act  in  the  submission  (Erskine,  July  30,  1814) ;  but  no  such  order  was 
necessary. 

Loan  Nbatbs  thought  the  reason  of  reduction  ought  to  be  sustained. 
The  arbiter,  to  whom  the  summons,  whole  conclusions,  and  all  defences  of 
the  lawsuit  had  been  referred,  ought  to  have  given  an  order  which  would 
certiorate  the  bank  to  whom  they  were  entitled  to  pay  the  money.  He 
only  decerned  for  the  difference  between  the  total  balance  and  the  con- 
signed sum,  and  not  for  the  consigned  sum  itself.  The  decree  contained  a 
reservation  ''  saving  and  reserving  to  the  said  David  Henderson  all  right 
be  may  have  to  set  off  or  retain  the  said  sum  for  expenses  hereinafter  found 
due  to  him."  His  Lordship  thought  the  sum  meant  was  the  L.15,  and  that 
was  taming  over  the  question  who  had  right  to  it  to  some  unknown  tri- 
bunal. That  question  could  not  be  settled  in  an  action  for  decree  conform. 
The  Court  could  not  go  beyond  the  final  decree  of  the  arbiter,  and  he  had 
left  the  L.15  in  medio^  reserving  and  not  deciding  the  question  to  whom  it 
belonged. 

The  Lord  President,  and  Lords  Cowan,  Benholme,  and  Ardmillan  con- 
eorred  with  Lord  Curriehill 

The  Lord  Justice-Clerk  concurred  with  Lord  Neaves. 

Ad.^PattiBon,  F.  W.  Clark,  Arthur.  Agent-^Thomson  Paul,  W.S. 
' AU,—D,  F.  Moncreiff,  Orr  Paterson.     AgerUa—J.  d:  A,  Peddie,  W.3. 
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PiRiB  &  SoMB  V,  Wardxh  AND  Othxbs. — Feb,  20. 

Sheriff  Ccurt — Jurisdiction — Locus  solutionis — Maritime  Cause^Foreigner 

—1  Geo.  iv.  c,  69—2  Vic.  o.  119. 

• 

The  pursuers  saed  the  defender,  in  the  Sheriff  Court  of  Aberdeenshire, 
<<  as  owner,  or  representing  the  owner  or  owners,  and  as  masters  "  of  the 
Emily  and  Jessie,  of  Liverpool,  for  delivery  of  a  cargo  of  esparto,  shipped 
at  Aquilas,  in  Spain,  conform  to  bill  of  lading  signed  by  the  defender,  and 
endorsed  to  and  held  by  the  pursuers,  and  for  damages.  The  aTennent 
was  that  the  defender  was  bound  to  deliver  the  cargo  to  the  pursuers  at 
Aberdeen.  He  was  personally  cited  there.  No  arrestment  was  used  to 
found  jurisdiction.  It  was  admitted  that  the  defender  was  a  foreigner,  with 
no  domicile  in  Scotland.  The  preliminary  defence  of  no  jurisdiction  was 
stated,  and  sustained  by  the  Sheriff- Substitute  and  Sheriff.  The  pursuers 
advocated,  and  pleaded  that  the  jurisdiction  was  well  founded,  in  respect 
that  Aberdeen  was  the  locus  solutionis  under  the  bill  of  lading,  and  that  the 
defender  was  personally  cited  there.  Further,  the  cause  being  maritime, 
they  founded  on  the  statutes  (1  Will.  lY.,  cap.  69,  and  1  and  2  Yict.,  cap.  119) 
under  which  the  Sheriffs  have  Admiralty  jurisdiction.  The  defender 
pleaded  that,  being  a  foreigner,  and  no  arrestment  to  found  jurisdiction 
having  been  used,  he  was  not  subject  to  tho  Sheriff's  jurisdiction.  He  con- 
tended that  the  Act  1  and  2  Yict  restricted  the  jurisdiction  conferred  by 
the  Act  of  Will.  lY.  to  cases  in  which  the  defender  would  have  been  sub- 
ject to  the  Sheriff's  jurisdiction  in  a  civil  cause  before  the  Act  of  1  Will 
lY.  was  passed. 

The  Lord  Justiok-Clskk,  after  stating  the  nature  of  the  question  at  issue, 
said  that  the  Act  1  Will.  lY,  cap.  69.  which  abolished  the  High  Court  of 
Admiralty,  besides  conferring  Admiralty  jurisdiction  on  the  Court  of  Session, 
enacted  that  Sheriffs  should  have  original  jurisdiction  in  all  maritime  causes 
both  civil  and  criminal,  "  including  such  as  may  apply  to  persons  furth  of 
Scotland,"  of  the*  same  nature  as  that  formerly  held  by  the  Admiralty  Court 
The  Act  1  and  2  Yict,  cap.  119,  was  to  remove  doubts  as  to  the  extent  of 
the  Sheriff's  jurisdiction.  It  declared  the  meaning  of  the  formed  Act  to  be 
that  Sheriffs  should  have  jurisdiction  in  maritime  causes  ''provided  the 
defender  shall,  upon  any  legal  ground  of  jurisdiction,  be  amenable  to  the 
jurisdiction  of  the  Sheriff  before  whom  such  cause  or  proceeding  may  be 
raised.''  That  could  not  be  read  as  repealing  the  clause  in  the  former  Act 
as  to  persons  furth  of  Scotland.  It  only  required  that  they  should,  on  a 
legal  ground  of  jurisdiction,  be  amenable  in  the  Sheriff  Court  Here  the 
ground  relied  upon  was  that  the  locus  solutionis  of  the  contract  concurred 
with  personal  citation  within  the  territory.  That  was  a  good  ground  in  the 
Court  of  Session.  Was  it  equally  so  in  the  Sheriff  Court?  It  was  so  in 
the  case  of  a  Scotchman  domiciled  in  a  different  Sheriffdom  (Logan,  Jan. 
1859,  3  Irv.  323.)  He  thought  the  principle  applied  equally  to  foreigners, 
especially  looking  to  the  statutes.  Foreigners  were  those  "furth  of  the 
country."  No  doubt,  the  Supreme  Court  was  rightly  considered  as  the 
commune  forurri  of  foreigners  as  a  class — ^those  who  were  out  of  the  country, 
and  whoy  as  a  general  rule,  could  only  be  cited  edictally.  But  there  were 
various  ways  in  which  a  foreigner  became  subject  to  the  jurisdiction  of  the 
Sheriff.  In  some  cases,  he  became  so  by  a  residence  for  forty  days  within 
his  territory.     In  this  case,  he  was  found  in  the  place  where  and  at  the  time 
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when  be  was  boaad  to  perform  the  oontraci  He  thought  the  jurisdiotion 
vas  well  founded. 

Losn  CowAK  coneorred.  There  was  no  reason  why  jurisdiction  over 
foreigners  should  be  confined  to  the  Supreme  Court,  when  ediotal  citation 
was  not  necessary.  It  might  frequently  involye  a  denial  of  justice,  fie 
considered  the  case  of  a  Scotchman  from  another  Sheriffdom  a  fortwri  of 
the  present,  because  he  might  be  conyened  in  his  own  county ;  and  even  if 
the  case  of  Logan  had  been  otherwise  decided,  he  would  not  have  held  it  to 
role  the  present  case. 

The  other  Jud^s  concurred. 

Ad, — Clarky   Keir.     Agent — James   Webster^   SJ3.C. AU, — Young , 

Qiffard.     AgenU — Cheyne  df  Stuart^  W.8. 

ROBIRTSON  OB  AnDXRSON  AND  OtHBBS  V,  MuBnOOH  AND  OtHBBB. — Fdf,  21. 

Delivery  of  Deed, 

This  action  concludes  for  declarator  that  a  deed  executed  in  1856  by  the 
late  Andrew  Bobertson  was  an  effectual  disposition  of  certain  heritable  sub- 
jects in  ^Toor  of  the  pursuer,  Mrs.  Anderson,  and  for  delivery  of  the  deed. 
The  granter  had  previously  in  1854,  executed  a  mortis  causa  disposition, 
which  conveyed  the  subjects  in  question  to  Mrs  Anderson,  who  was  a  mar- 
ried woman,  the  natural  daughter  of  his  brother ;  but  that  was  subsequently 
destroyed.  It  was  averred  by  the  pursuers  that  Robertson  made  the  dis- 
position from  a  wish  to  give  his  niece  the  immediate  benefit  of  the  subjects. 
It  conveyed  them  to  her  in  liferent  and  her  children  in  fee,  with  entry  at 
Whitsunday  1856.  It  was  never  delivered,  and  contained  no  clause  dis- 
pensing wiUi  delivery,  but  remained  in  the  repositories  of  the  granter  till 
his  death  in  1865.  A  proof  by  commission  was  taken,  and  the  pursuers 
relied  upon  various  circumstances  as  instructing  that,  after  the  disposition, 
Anderson  held  the  property  for  behoof  of  hia  niece.  He  took  a  policy  of  fire 
iosurance  in  her  name,  and  entered  the  subjects  in  her  name  in  the  books 
of  the  assessor  of  the  burgh.  Tt^e  Lord  Ordinary  assoilxied  the  defender. 
The  pursuers  reclaimed ;  but  the  Court  adhered. 

The  Loan  Justice- Clebk  said  that  it  was  true  that  actual  delivery  was 
not  always  essential  The  cases  in  which  the  Court  had  considered  that 
not  to  be  essential  were  either  those  where  delivery  was  not  required  or 
tliose  where  the  grftnter  was  considered  to  be  holding  the  deed  for  the  bene- 
fit of  the  grantee.  It  was  sought  to  bring  the  present  case  within  the  latter 
eateggry.  But  the  cases  of  that  class  had  always  occurred  where  the  granter 
WIS  the  natural  custodier  for  the  grantee — as  the  head  of  a  family  for  his 
wife  or  pupil  or  minor  children.  Here  the  grantee  was  a  married  woman, 
ind  her  husband  was  the  natural  custodier  for  her.  It  would  be  difficult, 
in  snob  a  relation  of  parties,  to  s^iow  that  the  granter  was  holding  an  un- 
delivered deed  for  the  grantee,  but  certainly  no  such  case  had  been  here 
made  out 

The  other  Judges  concurred. 

Aei, — PaUisony  Sirahan.    Agent — James  Paris^  S,S.C AU» — Scott 

AgttUs-^WaU  d  Marwick,  8.8,0. 
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MP. — MoNTiATH  Douglas'  Tbubtbbs  v.  Douglas  and  Othebs. — Feb,  21. 
Unextracted  Decree — Executor — Decree  of  new. 

In  this  action,  a  claimant,  Miss  M.  Monteath,  obtained  decree  in  1862, 
authorising  and  ordaining  the  trustees  to  make  payment  to  her  of  her  claim 
on  the  estate  of  the  late  Mr  A.  D.  Monteith,  no  objections  thereto  being 
stated.  She  died  in  1865  without  having  extracted  the  decree.  Her  sole 
executor  moved  the  Court  to  sist  him  as  a  party,  and  pronounce  decree  of 
new.  The  judicial  factor  on  the  trust-estate  opposed,  on  the  ground  that  it 
was  doubtful  whether  the  fund  in  medio  was  sufficient  to  meet  the  claims. 
The  Lord  Ordinary  sisted  the  executor,  but  refused  the  motion  quoad  ultra. 

The  Court  unanimously  recalled  this  judgment,  and  pronounced  decree 
of  new.  The  decree  was  final  and  in  foro.  The  matter  was  res  judicata. 
It  was  too  late  for  the  trustees  or  the  judicial  factor  to  oppose  the  decree, 
as  they  had  not  done  so  at  the  proper  time. 

Act. — Burnet,     Agents — Lindsay  db  Paterson,  W.S. Alt, — Adam, 

Agents — Lindsay  (B  Howe,  W.IS. 

M'Taooabt  v.  M'Doualu — March  1. 

Property — Lateral  Boundary  on  Foreshore — Servitude  ofSeaware, 

Both  pursuer  and  defender  were  proprietors  of  adjoining  estates  on  the 
west  side  of  the  Bay  of  Luce.     The  conclusions  were  for  declarator  that, 
as  proprietor  of  the  lands  and  barony  of  Ardwell,  the  pursuer  has  exclusive 
right  to  the  wrack,  ware,  and  waith  growing  or  drifted  upon  the  shores 
adjacent  to  and  ex  adverso  of  his  lands  up  to  a  line  extending  from  certain 
march  stones  ereotad  at  the  termination  of  the  land  boundary  between  the 
estates  of  the  parties  to  a  stone  called  the  Gaughie  stone,  situated  below 
low- water  mark ;  or  otherwise  up  to  another  Une  further  north  than  the 
first-mentioned  line  drawn  ftrom  the  said  march  stones,  and  running  to  the 
south  of  an  erection  upon  the  sea-shore  known  as  the  Ardwell  Fishyards. 
The  defender,  whose  lands  lie  to  the  south  of  the  pursuer's,  and  are  also 
held  under  a  barony  title,  claimed  adi£ferent  Une  of  boundary  running  further 
north  across  the  foreshore,  alternatively  either  the  line  of  the  land  boundary 
produced,  or  a  perpendicular  dropped  ^om  the  said  march  stones  upon  what 
he  called  the  medium  filum  of  the  Bay  of  Luce.     Both  parties  reUed  both 
on  their  legal  rights  as  proprietors  on  the  seashore  and  on  immemorial 
possession ;  and  the  defender  also  contended  that,  eVbn  if  the  boundary 
were  fixed  to  be  either  of  the  lines  contended  for  by  the  pursuer,  he  had 
acquired  by  prescription  a  servitude  of  gathering  wrack  and  ware  beyond 
the  march.     The  Lord  Ordinary  (Kinloch)  dismissed  the  action  as  laid  on 
the  ground  that  the  pursuer,  who  averred  that  the  true  legal  line  lay  to  the 
south  of  the  Caughie  stone  and  did  not  allege  that  either  of  the  lines  con- 
cluded for  in  the  summons  was  the  true  legal  line,  had  not  properly  raised 
the  question  as  to  his  legal  rights,  and  that  the  proof  as  to  possession  (even 
if  possession  in  such  a  case  could  be  competently  founded  on  to  constitute 
a  right)  was  conflicting  and  unsatisfactory.     His  Lordship  stated  his  view 
as  to  the  proper  mode  of  laying  down  a  lateral  boundary  across  the  foreshore, 
holding  that  the  rule,  founded  on  the  analogy  of  the  case  of  Campbell  v. 
Brown,  18th  November  1813,  F.O.,  was  to  take  a  line  out  at  sea,  showing 
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the  ayerage  direction  of  the  sea  coast^  and  to  drop  a  perpendicular  on  that 
from  the  end  of  the  land  boundary. 

Both  parties  reclaimed 

At  advising  on  2l8t  June  1866,  the  Court  recalled  the  Lord  Ordinary's 
interlocutor,  as  proceeding  on  too  narrow  and  technical  ground^i,  and 
adopted  the  general  principle  as  to  such  lateral  boundaries  stated  by  the 
Lord  Ordinary ;  remitted  to  Dr  Keith  Johnston  to  lay  down  a  line  repre- 
senting the  average  direction  of  the  sea-coast,  and  a  perpendicular  drawn 
to  it  from  the  end  of  the  land  boundary,  with  leave  to  lay  down  such  other 
Hnes  as  the  parties  should  suggest,  or  as  should  tend  to  elucidate  the  points 
at  issue.  An  elaborate  report  was  made  by  Dr  Johnston,  illustrating,  on 
scientific  principles,  the  whole  question  as  to  lateral  boundaries  on  the 
foreshore,  and  tending  to  show,  inter  alia,  that  the  principle  adopted  by  the 
Court  was  erroneous  or  at  least  inadequate.  The  Court,  after  further 
argument,  especially  as  to  the  question  what  length  of  coast  should  be  taken 
into  account  in  taking  the  average  coast  Une,  remitted  to  lay  down  an 
average  coast-line  from  a  point  on  the  west  side  of  the  Bay  three  miles 
south  of  the  march  to  a  point  about  six  miles  north  of  it ;  and  to  drop  a 
perpendicular  upon  the  line  so  drawn.  A  remit  was  subsequently  made  to 
lay  down  the  Fbhyards,  and  it  appeared  from  the  last  report  that  the  line 
kst  drawn  cut  off  one-eleventh  part  of  the  area  of  the  fishyards  from  the 
pursuer,  and  thus  ran  a  very  short  distance  to  the  north  of  the  line  claimed 
in  the  alternative  conclusion  of  the  summons.  Objections  to  this  report 
were  lodged  by  the  defender,  but  were  repelled.  The  pursuer  contended 
that  the  proof  showing  the  fishyards  to  have  been  built  and  used  for  catch- 
ing fish  by  his  predecessors,  and  that,  the  difference  between  the  line  run- 
ning to  the  south  of  them  and  the  line  last  laid  down  by  order  of  the  Court 
being  so  trifling,  he  was  entitled  to  decree*  in  terms  of  the  second  con- 
elusion. 

Lord  BnfHOLMB. — There  was  nothing  to  prevent  the  red  line  laid  down 
nnder  the  remit  being  adopted  as  the  boundary,  provided,  on  consideration 
of  the  proo(  no  element  emerged  leading  to  a  different  result.  The  pursue 
did  not  in  ids  summons  tlaim  more  than  his  legal  rights  ex  adverso  of  his 
property ;  he  did  not  claim  to  have  acquired  anything  beyond  by  prescrip- 
tion. The  defender  did  claim  to  have  acquired  a  servitude  right  beyond 
his  legal  boundary.  This  right  on  the  proof  presented  two  aspects — as  a 
right  of  cutting  seaware  for  kelp,  and  of  gathering  or  cutting  it  for  the 
purposes  of  the  estate.  The  former  was  inconsistent  with  the  nature  of  a 
servitude,  as  it  had  nothing  to  do  with  the  advantage  of  the  dominant 
tenement)  but  was  a  mere  means  of  obtaining  mercantile  advantage.  But 
when  the  manufacture  of  kelp  came  to  an  end  on  the  introduction  of 
Spanish  barilla,  tho  sea-ware  was  applied  to  a  new  use  in  connection  with 
the  tomip  husbandry,  a  use  which  was  consistent  with  the  nature  of  a 
predial  servitude.  Other  considerations,  however,  induced  his  Lordship  to 
doubt  whether  the  privilege  of  gathering  sea-ware  could  be  reckoned  a 
servitude.  That  privilege  might  be  acquired  by  grant,  but  it  was  question- 
able whe^er  a  right  of  going  upon  the  lands  of  a  neighbouring  proprietor  for 
the  purpose  of  tiSdng  up  what  was  waif  and  stray,  was  a  proper  servitude. 
It  was  unnecessary,  however,  to  say  more,  as  the  proof  did  not  show  suflSci- 
ent  grounds  for  such  a  contention.  There  had,  in  fact,  been  no  peaceable 
possession  of  a  servitude.     On  the  whole,  there  was  nothing  to  induce  the 
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Court  to  interfere  with  the  legal  line  of  march  between  the  parties.  Aa  to 
tiie  legal  line,  there  was  no  absolute  authority  for  what  the  Court  had  di- 
rected Dr  Jdhnston  to  do ;  but  the  analogy  of  previous  cases  and  the  reason 
of  the  thing  supported  the  view  they  had  taJcen.  An  interlocutor  would 
be  pronounced  with  reference  to  the  plan.  As  to  the  competency  of  doing 
so  under  the  summons,  his  Lordship  could  not  doubt  that  the  nde  of  con- 
struction of  the  summons  contended  for  by  the  defender  and  adopted  by 
the  Lord  Ordinary  was  far  too  strict.  A  party  might  claim  more  than  he 
was  entitled  to,  but  it  was  for  the  Court  to  say  how  much  he  was  entitled 
to. 

Lord  Neaves  and  Lord  Cowan  concurred,  and  it  was  stated  that  the  late 
Lord  J.  C.  ('now  Lord  President)  concurred* 

Act — Youngj  Gifford^  and  CMhrte.  Agent — D,  J.  Maebrair^  S.S.C, 
AU,—Advoe(Uui,  Shand  and  Balfour.  Agent. — O.  Cotton,  SJ3.0. 
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Lord  Adtocati  and  Coxm.  or  Woods  and  Fobssts  v.  Huht. — Feb,  11. 

(In  the  Court  of  Session,  Jan.  31,.  1865,  8  Maoph.  426.) 

Property — Prescription — Parts  and  Pertinents. 

Action  of  declarator  against  Hunt  of  Fittencrieff,  that  the  royal  Palace 
of  Dunfermline  belongs  to  the  Crown.  The  circumstances  of  the  case  are 
set  forth  in  the  report  in  the  Court  below. 

Proof  being  led,  the  Lord  Ordinary  (Mackeniie)  found  that  the  defender 
had  no  express  title  to  the  palace  and  ground  in  dispute,  and  that  he  was 
not  entitled  to  plead  prescription  on  the  footing  that  he  and  his  predeces- 
sors had  possessed  the  palace  and  ground  as  a  part  and  pertinent  of  the 
barony  of  Fittencrieff,  or  under  any  other  legal  title,  and  therefore  that 
the  defender  had  no  legal  title  to  the  palace.  On  a  reclaiming  note,  the 
Lord  President  (M'Neill),  Lords  Curriehill  and  Ardmillan,  came  to  the 
contrary  conclusion ;  for  tiiough  he  had  no  express  title,  his  possession  for 
forty  years  on  a  barony  title,  with  parts  and  pertinents,  was  sufficient 
Their  Lordships  held  that  the  boundanes  of  the  express  title  did  not  include 
the  subjects;  and  that  the  fair  presumption  was  that  the  possession  had 
been  upon  the  barony  title,  which  was  sufficient,  and  not  upon  the  boand- 
ing  title,  which  was  insufficient     Lord  Deas  dissented. 

The  pursuer  appealed.  The  case  was  argued  in  July  1866,  and  judg- 
ment was  reserved. 

Lord  Chanoellob  Chxlmsyord.  The  suit  was  instituted  by  the  Lord 
Advocate  on  behalf  of  the  Crown,  and  claimed  originally  a  larger  portion 
of  ground  than  was  afterwards  the  subject  of  dispute.  DecUrator  was 
sought  that  the  defender  (respondent)  had  no  legal  right  or  title  to  the 
Royal  Palace  of  Dunfermline,  or  ruins  thereof,  or  ground  whereon  the 
same  is  situated,  and  immediately  adjacent  thereto,  lying  between  the  wall 
or  road  on  the  south  of  the  said  ruins,  running  down"  to  the  Heugh  Mills  on 
the  one  side,  and  Monastery  Street  on  the  other  side.  The  defender 
alleged  that  the  whole  of  the  ground  formed  part  of  the  policy  of  the 
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barony  of  Pittencrieff  from  time  immemorial,  and  had  been  possessed  and 
enjoyed  under  the  titles  to  the  said  subjects,  under  express  title,  or  as  parts 
and  pertinents  of  the  barony.     The  appellant  objected  that  the  respondent 
eoold  not  plead  altematiyely  forty  years'  possession  under  a  special  title, 
and  a  possession  as  part  and  pertinent  of  the  barony  of  Pittencrieff.     But 
all  the  Judges  saw  no  objection  to  this.     The  defence,  however,  was  really 
narrowed  down  to  the  latter ;  for  all  the  Judges  thought  the  special  title 
was  entirely  out  of  the  question.     As  to  the  other  defence — the  possession 
of  the  Palace  grounds  for  forty  years  and  upwards — no  doubt  such  pos- 
session had  been  had.     The  Act  1617,  however,  clearly  shows  that  the  • 
possession  must  begin  with  a  title,  and  must  continue  for  forty  years  con- 
tinuous.    The  title  may  have  been  infirm,  or  it  may  not  have  expressly 
mentioned  the  subject  claimed,  but  forty  years'  possession  would  cure  it 
The  thing  claimed  is  comprehended  under  the  term  parts  and  pertinents. 
Bat  in  such  a  case  it  will  not  be  sufficient  to  prove  that  the  alleged  perti- 
nent has  been  occupied  with  the  principal  subject ;  it  must  bo  occupied  as 
belonging  to  such  subject.     Objections  were  made  by  the  appellant  to  the 
{KMsibiHty  of  the  ground  in  dispute  being  part  and  pertinent  of  the  barony 
of  Pittencrieff.     It  was  said  to  be  discontiguous,  but  that  objection  may  be 
OTercome  by  evidence.     Again,  it  was  said  that  a  royal  palace  could  not 
be  prescribed ;  and  he  (the  Lord  Chancellor)  thought  the  appellants'  view 
to  be  the  right  one  on  that  point.     Even  assuming  that  the  ground  was 
inter  regalia^  this  would  not  be  a  conclusive  objection  to  the  respondent's 
preseriptiye  claim,  although  it  might  render  proof  of  it  much  more  difficult. 
It  was  competent  to  the  Crown  expressly  to  annex  the  palace-ground  to  the 
barony,  but  it  was  very  doubtful  if  such  ground  would  pass  as  "  parts  and 
pertinents  "  to  a  principal  subject  with  which  it  had  never  been  previously 
connected.     But,  waiving  that  point,  and  taking  the  respondent's  title  to 
the  barony  of  Pittencrieff  as  the  only  habile  title,  then  it  was  necessary  to 
examine  Uie  different  charters  and  titles  to  see  if  this  ground  was  ever  in- 
clnded  as  a  part  and  pertinent.    It  was  clear  the  palace  originally  did  not 
belong  to  the  barony  when  the  original  charter  was  granted  in  1538,  for  it 
was  tiben  part  of  the  possessions  of  the  monastery  of  Dunfermline.     On 
viewing  the  successive  titles  it  was  scarcely  possible  to  believe  that  the 
palace  ever  was  made  part  and  pertinent  of  the  barony ;  and  it  was  incon- 
ceivable that  no  mention  should  have  been  made  pf  such  an  important  sub- 
ject if  it  had  been  so  included.     A  close  examination  of  the  charters  led  to 
the  conclusion  that  they  had  a  negative  and  excluding  force  with  respect  to 
the  Palace  being  part  and  pertinenf  of  the  barony.     Upon  the  whole  case 
the  respondent  was  unable  to  show  a  charter  of  the  ground  in  dispute,  and 
to  prove  that  it  was  ever  held  as  part  and  pertinent  of  the  barony  of  Pit- 
tencrieff, and  therefore  he  failed  to  defend  himself  against  the  claim  of  the 
Crown.     The  Crown  having  originally  made  a  claim  beyond  what  in  the 
result  it  appeared  to  have  been  entitied  to,  thc||;e  ought  to  be  no  costs  on 
either  side. 

Lord  Granworth  said  the  question  was  reduced  to  this — Had  the  re- 
spondent satisfied  the  House  that  between  1669  and  1803,  which  was  the 
date  of  the  charter  under  which  he  claimed  this  piece  of  land  on 
which  are  the  ruins  of  the  Palace,  had  ceased  to  be  the  property  of  the 
Crown  and  had  become  part  and  pertinent  of  the  barony  of  Pittencrieff? 
The  law  of  Scotland  required  that,  to  establish  a  tide  by  prescription,  not 
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only  the  party  insisting  on  it  should  prove  possession  for  forty  years,  but 
also  should  show  »  proper  feudal  title  on  which  his  possession  had  rested. 
The  respondent  had  failed  to  do  this.  It  no  doubt  was  natural  that  when 
Lord  TWeeddale  had  disposed  of  all  that  was  valuable  in  what  he  had  ac- 
quired at  Dunfermline,  he  would  not  as  Constable  be  disposed  to  keep  the 
Palace  in  repair.  And  nothing  could  be  more  probable  dian  that  a  neigh- 
bouring proprietor,  on  whose  lands  the  ruins  abutted,  should  try  to  include 
them  in  his  policy,  treating  them  almost  as  derelict  property.  There  was 
nothing  in  this  improbable,  or  indeed  yery  blameworthy.  But  looking  to 
all  the  documents,  his  Lordship  felt  compelled  very  reluctantly  to  say  that 
the  respondent  had  not  satisfied  him  that  he  had  any  charter  such  as  to 
enable  him  to  insist  on  a  right  by  prescription.     Reversed. 

Act, — Sir  H.  Gaims^  Q,G.  (AU,  Oeti)^  Anderson^  QC,^  and  T.  Ivory 

Alt — SirR,  P aimer ^  Q.C»,  and  Lee. 


HIGH  COURT  OF  JUSTICIARY. 

Susp. — Morton  v.  Gordon  &  Johnston. — March  11. 

Procwator  Fiscal —  Warrant  to  Apprehend. 

Suspension  of  conviction  under  the  Day  Poaching  Act,  in  Nov.  1865,  under 
which,  on  8th  Jan.  1867,  suspr.  was  incarcerated.  The  principal  grounds 
of  suspension  were  that  the  Procurator-Fiscal  had  not  authorised  the  in- 
carceration ;  and  that  the  minister  of  the  parish  to  whom  the  penalty  was 
ordered  to  be  paid  was  dead,  so  that  there  was  no  one  in  existence  to  whom 
the  penalty  could  be  paid.  The  apprehension  had  been  at  the  instance  of 
the  Superintendent  of  Police.  Suspension  refused.  The  Superintendent 
of  Police  had  power  to  enforce  the  warrant,  and  the  Procurator- Fiscal 
being /u9te£u«  when  sentence  was  pronounced,  had  no  option  as  to  enforcing 
the  conviction  or  not.  The  same  rule  applied  where  there  was  a  private 
prosecutor  who  had  as  little  right  as  the  public  prosecutor  to  interfere  with 
a  sentence  once  pronounced.  He  might  decline  to  exact  expenses  though 
he  could  not  interfere  with  the  penalty. 

Act, — Pattison,  Agent — J,  Somervillej  8,8, 0. AU, — Sol,'Gen.  Miliary 

A.  Blair,  and  Scott,     Agents — Hunter^  Blair  and  Cowan,  W,S,  and  W.  S, 
Stuart,  S,S.C. 

ENGLISH  CASES. 

Lien — Excluded  fey  express  contract — Consignee  of  West  Indian  Estates. — **  The 
right  of  lien  is  not  the  result  of  an  express  contract ;  it  is  given  by  implication  of 
law.  If,  therefore,  a  mercantile  relation  which  might  involve  a  lien  is  created  by 
a  written  contract,  and  security  given  for  the  result  of  the  dealings  in  that  rela- 
tion, the  express  stipulation  and  agreement  of  the  parties  for  security  exclude  Hen, 
and  limit  their  rights  by  the  extent  of  the  express  contract  that  they  have  made. 
Expressum  facit  cessare  taciturn.  If  a  consignee  of  West  Indian  estates  takes  an 
express  security,  it  excludes  a  g^eral  lien.  The  ordinary  mercantile  character 
and  position  of  a  consignee  of  a  West  Indian  plantation  is  tb^s — ^The  custom  of  the 
mercantile  world  is  to  select  as  consignee  a  merchant  residing  in  this  country,  to 
whom  the  whole  produce  of  the  plantation  is  consigned,  ana  who,  in  return  for 
that  produce,  accepts  ViU^  drawn  upon  him  by  the  proprietor  or  manager  in  the 
West  Indies  for  island  contingencies ;  and  who,  according  to  the  orders  oi  the 
manager  or  proprietor,  purchases  the  supplies  needed  for  the  estate,  aiMi  sends 
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them  over  to  the  island.  There  is  no  necessity  in  a  case  of  ibis  kind  that  thiere 
ehoold  he  any  contract  for  the  purpose  of  determining  the  right  of  the  consignee. 
His  right,  as  it  is  supposed  to  be  established  by  decisiun,  giving  him  a  lien  on  the 
plantation  in  respect  of  the  balance  due  to  him,  is  an  exception  to  the  general 
rale  which  applies  to  principal  and  agent. ^'  Per  L,  Westhury,  By  indenture  of 
mortgage,  L.  &  L.,  in  consideration  of  advances  by  the  respondents,  mortgaged 
West  L^ian  estates  to  the  respondents.  The  deed  contained  covenants  by  L.  &  L. 
to  make  annual  consignments  to  the  respondents.  By  another  indenture  of  mort- 
gage L.  &  L.,  in  consideration  of  advances  by  the  appellant,  mortgaged  certain 
other  West  Indian  estates  to  the  appellant ;  and  by  another  indenture  of  consign- 
ment, covenanted  to  consign  to  the  appellant  two-thir^  of  the  produce  of  the 
estates  mortgaged  to  the  respondents  so  long  as  the  mortgages  to  the  appellant 
should  continue : — Held^  that  the  appellant  was  not  a  consignee  of  the  estates  so 
mortgaged  to  the  respondents  so  as  to  be  entitled  to  a  general  lien  on  such  estates 
as  such  consignee.     Chamber$  v.  Davidson^  36  L.  J.,  P.  C.  17. 

GoKTHiBUTDBT — Companies'  Act^  1862. — ^The  subdivision  of  the  shares  of  a 
company,  limited  by  shares,  registered  under  the  Act,  is  illegal ;  but  the  trans- 
ferees of  the  subdivided  shares  are  liable  to  be  placed  on  the  register  of  the  con- 
tributories  oi  the  company.  Semble — the  creditors  of  the  company  are  not  bound 
by  rach  subdivision,  but  may  elect  to  have  either  the  originiu  shareholder  or  the 
transferees  of  a  share  so  illegally  subdivided  put  on  the  list  of  contributories. 
Per  RomiUffy  M.  R.    Financial  Corpn,  (Lim,)^  ex  parte  Holmes,  36  L.  J.,  Ch.  87. 

CoNTRiBUTOBT — Married  woman — Separate  estate. — ^A  woman,  entitled  to 
riiares  in  a  banking  company,  married,  and  by  marriage  settlement  the  shares 
w»e  vested  in  trustees  for  her  separate  use.  The  bank  dealt,  both  as  to  the 
fiharoB  and  otherwise,  with  her  alone,  as  absolutely  entitled  to  separate  estate,  and, 
on  her  application,  fifteen  new  shares  were  allotted  to  her  in  respect  of  the  settled 
shares,  she  paying  for  them  by  her  own  cheque  on  her  separate  account  at  the 
bank.  Upon  the  winding-up  of  the  company — Held,  per  Kindersley,  Y.C.,  that 
ehe  was  rightly  placed  on  the  list  of  contributories  as  to  these  fifteen  shares  in 
reelect  of  her  separate  estate ;  that  the  contract,  being  mutually  made  with  re- 
ference to  and  on  the  credit  of  her  separate  estate,  would  bind  her  separate  estate 
if  made  with  an  individual ;  that  it  was  equally  possible  for  her  so  to  bind  her 
Kparate  estate  by  contract  with  a  company ;  and  that,  even  if  there  had  heea 
anything  in  the  company's  deed  of  settlement  which  would  justify  the  shareholders 
in  opsetting  the  contract,  she  could  not  herself  repudiate  it.  In  re  Leeds  Bank' 
i»g  Co»j  ex  parte  MattheiDman,  36  L.  J.,  Oh.  90. 

Railway  Compant — Lien  for  unpaid  purchase-money. — ^A  railway  company 
porchased  land,  took  possession  and  constructed  the  rai>way,  part  of  the  purchase 
money  remaining  unpaid.  They  subsequently  leased  their  line  to  another  com- 
pany. Upon  a  bill  by  the  landowner  to  obtain  payment  of  the  unpaid  purchase- 
money,  audng  foi'  an  injunction  to  restrain  both  companies  from  using  the  line — 
Held,  aff.  dec.  of  Stuart,  Y.C,  that  such  injunction  might  be  granted,  to  be  put  in 
force  if  the  money  should  not  be  paid  within  a  fortnight.  Cosens  v.  the  Bognor 
Rail  Co.,  36  L.  J.,  Ch.  104. 

Fixtures. — ^The  question  whether  an  article  is  a  personal  chattel  or  a  fixture 
does  not  depend  on  whether  the  article  is  or  is  not  easily  removable,  but  on 
whether  it  is  or  is  not  a  part  of  the  building  from  which  it  is  proposed  to  remove 
it.  Applying  this  principle  in  a  question  between  the  personid  representatives  of 
a  tenant  for  ufe  and  a  remainder  man — Held,  per  RomiUy,  Y.G.,  that  tapestries 
and  figured  satin  put  up  in  frames  on  the  walls  of  a  room  were  part  of  the  wall, 
and  therefore  fixtures,  though  they  might  have  been  removed  without  damage, 
and  the  dace  supplied  by  paper ;  but  chimney-glasses,  ornamental  frames,  and 
pictores,  held  not  to  be  part  of  the  wall,  but  ornaments  attached  to  it,  and  re- 
morable.    D'Eyncourt  v.  Gregory,  36  L.  J.,  Ch.  107. 

GoKTRDUTOST— Com^ntea'  Act,  1862 — Registration  of  transfer  —The  omianon 
by  diiecton  to  register  a  transfer  of  shares  at  one  board  meeting  passed,  is  unne- 
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ceBsary  delay ;  and  the  name  of  a  person  which  is  on  the  list  of  oontribntories 
through  such  delay  will  be  struck  off,  under  sec.  35.  The  Court  will  not  in  such 
a  case  consider  the  state  of  the  affairs  of  the  company  at  the  time  when  the  r^ps- 
tration  ought  to  have  been  completed.  Shepherd's  case^  ante  p.  117,  36  L.  J., 
Ch.  32,  2  L.  R,  Ch.  Ap.  16,  commented  on  by  Romilly,  M.R.  In  re  the  Joint- 
Stock  Discount  Co.  (Xim.),  ex  parte  Nation,  86  L.  J.,  Ch.  113 ;  3  L.  R.  £q.  77. 
Companies'  Act,  1862 — Contributory. — ^Where  shares  are  sold,  and  the  pur- 
chaser has  not  got  the  transfer  registwed,  if  the  vendor  has  not  taken  steps  to 
get  the  purchaser's  name  placed  on  the  r^;ister,  his  own  must  remain  in  winding 
up.  B^des  the  vendor  and  purchaser,  the  Court  has  to  consider  the  interest  <2 
^e  general  body  of  shareholders ;  hence  it  does  not  follow,  because  a  vendor  could 
enforce  specific  performance  of  a  contract  to  take  shares  in  a  company,  that  he 
can  have  the  purchaser's  name  substituted  for  his  on  the  list  of  contributories. 
In  re  the  Contract  Corporation ;  Head's  case ;  White  and  Holmes's  case^  36  L.  J., 
Ch.  121 ;  3  L.  R.  £q.,  34. 

Companies'  Clauses  Act,  1845 — CaUs.^Sec.  16  of  the  Act  enacts  that  *'  No 
shareholder  shall  be  entitled  to  transfer  any  share  after  any  call  shall  have  been 
made  in  respect  thereof,  untQ  he  shall  have  paid  such  call,  nor  until  he  shall  have 
paid  all  calls  for  the  time  being  due  on  every  share  held  by  him."  H.,  as  header 
of  133  L.25  shares  in  a  railway  company,  had  allotted  to  him  in  respect  thereof 
66  new  L.10  preference  shares.  Calls  were  made  on  both  sets  of  shares.  Those 
on  the  latter  set  were  paid,  the  shares  being  fully  paid  up,  but  the  calls  on  the 
L.25  shares  were  never  paid.  The  L.IO  shares  were  afterwards  converted  into 
stock  and  sold  by  H.  to  tne  plaintiff.  The  company  refused  to  register  the  trans- 
fer, on  the  ground  that  calls  were  still  due  on  the  L.25  shares.  Held,  that  the 
L.10  shares  having  been  fully  paid  up  and  converted  into  stock,  the  company  had 
no  power  to  prevent  H.  from  transferring  them  to  the  plaintiff,  but  were  bound 
to  register  the  transfer.  Huhhersty  v.  Manchester,  Sheffield,  and  Lincolnshire  Ry. 
Co,,  36  L.  J.,  Q.  B.,  33 ;  2  L.  R.,  Q.  B.,  59. 

Foreshore — Boundary  of  Parish. — The  boundary  of  a  parish  ertended  aknog 
the  course  of  a  tidal  river.  There  was  nothing  to  show  whether  the  township  did 
or  did  not  extend  beyond  the  ordinary  high  water-mark.  Docks  were  constructed 
on  the  foreshore,  the  land  betnff  redaimed,  so  that  the  tides  no  longer  flowed  over 
it.  Held,  that  the  occupiers  of  the  docks  were  not  liable,  in  respect  of  this  part 
of  the  foreshore  to  the  highway  rates  of  the  township,  as  a  tidal  riv^  must  be 
regarded  as  an  arm  of  the  sea,  and  its  foreshore,  in  the  absence  of  evidence  to  the 
contrary,  as  extra  parochial.  Bridgewater  Trustees  v.  BootU'Cum-Linacre,  36 
L.  J.  Q.  B.,  41 ;  2  L.  R.  Q.  B.,  4. 

Marine  Insurance — Constructitte  total  loss. — Where,  in  an  action  against  an 
insurer  on  a  marine  policy  of  insurance  of  goods,  as  for  a  total  loss,  it  appears  that 
the  goods,  in  consequence  of  the  perils  insured  against,  are  lying  at  a  (uaoe  differ- 
ent from  th&r  destination,  damaged,  but  in  such  a  state,  that  they  can  at  some 
cost  be  put  in  such  a  state  that  they  may  be  carried  to  their  destination,  the 
jury,  in  determining  whether  it  is  practically  possible  to  carry  them  on  (that  is, 
whether,  according  to  the  rule  in  Moss  v.  Smith,  19  L.  J.,  C.  P.  225,  to  do  so 
will  cost  more  than  it  is  worth),  should  take  into  account  all  the  extra  expenses 
consequent  on  the  perils  of  the  sea,  such  as  diying,  landing,  warehousing,  and 
re-shipping  the  goods,  but  they  ought  not  to  taxe  into  account  the  fact,  uiat  if 
they  are  carried  on  in  the  original  bottom,  or  by  the  original  shipowner  in  a  sub- 
stituted bottom,  they  will  have  to  pay  the  freight  ori^nidly  contracted  to  be  paid, 
that  being  a  charge  to  which  the  goods  are  liable  when  delivered,  whether  the 
perils  of  the  sea  SSect  them  or  not ;  and  (see  Rosetto  v.  Gumey,  11  C.  B.  176  ; 
20  L.  J.,  C.  P.  257),  where  the  original  bottom  is  disabled  by  the  perils  of  the 
sea,  so  that  the  shipowner  is  not  bound  to  carry  the  goods  on,«and  he  does  not 
choose  to  do  so,  the  jury  are  not  to  take  into  account  the  whole  of  the  cost  of 
transit  from  the  place  of  distress  to  the  place  of  destination,  wldch  must  be  in- 
curred by  the  goods  owner  if  he  carries  them  on,  bat  only  the  excess  of  the  cost 
above  that  which  would  havdTbeen  incurred  if  no  peril  had  intervened.  J?ani- 
worth  V.  Hyde  (Ex.  Ch.),  86  L.  J.,  C.  P.  88. 
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Prescription — Immemorial  Custom — Rankness. — From  1808,  for  more  than 

fifty  years,  on  every  marriage  in  the  pariah  church  of  H.  a  fee  of  138  had  been 
paid  (viz.,  lOs  to  the  rector  and  3a  to  the  clerk)  uniformly,  except  that  in  a  few 
instanoes  the  fee  paid  was  slightly  larger,  and  in  one  instance  less.  There  was  no 
eridence  as  to  the  practice  before  1808.  A  special  case,  stating  these  facts,  from 
which  the  Court  were  to  draw  all  inferences  of  fact,  raised  the  question,  whether 
this  or  any  fee  was  legally  due  on  every  marriage : — Heldy  by  Cockbum,  C.  J., 
MeDor,  J.,  and  Lush*  J.,  that  no  fee  was  legally  due,  because  looking  to  the  value 
of  money  in  the  time  of  Richard  the  First,  such  a  fee  could  not  possibly  have  been 
exacted  at  that  time ;  and,  therefore,  it  cotild  not  now  be  claimed,  the  principle 
on  which  a  modus  is  held  bad  for  rankness  being  applicable.  [Where  there  is  a 
partial  exemption  from  tithes  or  a  composition  for  tithes  established  by  a  custom 
of  paying  something  less  than  one- ton  th  of  the  annual  produce,  such  customary  mode 
of  tithing  is  caUed  a  modvs  decmandi^  or  simfdva  modus^  Stophen^s  Com.  III.  86-88.] 
Edi,  by  Blackburn,  J.,  that  there  was  evidence  of  the  usage  on  which  a  jury 
would  be  warranted  in  finding  that  the  fee  was  taken  before  l^;al  memoiT,  and 
that  the  amoont  of  the  fee  was  not  sufficient  to  rebut  it.  Per  Cockburn,  C.J. — 
"  It  is  clear  that  a  fee  on  the  celebration  of  marriage  in  a  parish  church  can  only 
be  claimed  by  virtue  of  an  immemorial  custom  in  the  parish  And  the  question 
is  whether  the  evidence  establishes  the  existence  of  a  custom  for  the  payment  of 
this  fee  from  the  time  of  living  memory.  Taking  it  that  the  custom  to  pay  the 
fee  now  claimed  is  shown  to  have  existed  since  1808,  it  would  prima /acie  follow, 
aooording  to  the  established  rule,  that  we  ought  to  presume  the  previous  existence 
of  the  custom  for  an  antecedent  period  as  far  back  as  the  time  of  legal  memory. 
But  this  rule  must  be  taken  with  this  important  qualification,  that  it  can  only  be 
aoplied  when  the  presumption  of  immemoriality  is  not  rebutted,  either  by  proof 
of  the  actual  origin  of  the  custom  since  the  time  of  legal  memory,  or  by  its  appear- 
ing that  the  custom  could  not  possibly  have  existed  at  that  time.  And  it  is  not  ma- 
tenal  whether  the  impossibility  is  shown  bv  extrinsic  evidence,  or  is  to  be  gathered 
from  the  nature  of  the  alleged  custom  itself,  as  where  the  amount  of  an  alleged  cus* 
tomary  payment  is  so  large  as  to  make  it  impossible  that  such  a  payment  can  have 
been  established  as  far  bfui^  as  the  reign  of  Kichard  I.  It  seems  quite  impoaaible 
to  beheve  that  such  a  payment  (of  18s.  on  the  celebration  of  each  marriage)  can  have 
been  exacted  in  the  reign  of  Richard  I.  Without  entering  into  any  speculative 
diecaasion  it  is  enough  to  refer  to  the  Statute  of  Labourers  (Edward  III.)  to  be 
satisfied  that,  looking  to  the  rate  of  wages  fixed  thereby,  the  payment  of  such  a 
fee  at  that  period  is  altogether  out  of  the  question.  The  question  is  whether  un- 
der these  circumstances  we  are  to  do  violence  to  our  consciences,  both  as  judges 
and  as  jurymen  (for  we  are  judges  of  fact  as  well  as  of  law  in  this  case),  by  houi- 
ing  that  this  coiiom  dates  back  to  the  time  of  lesal  memory,  when  we  are  con- 
vinced that  this  cannot  be  the  case.  I  readily  aomit  that  a  law  which  requires 
prescription  or  custom  to  be  carried  back  for  a  period  of  nearly  700  years  is  a  bad 
and  mischievous  law,  and  one  which  is  discreditable  to  us  as  a  civilised  and  en- 
lightened people ;  but  such  is  the  law,  and  I  consider  myself  bound  to  administer 
it  as  I  find  it ;  nor  do  1  feel  myself  warranted  in  undermining  it  or  frittering  it 
away  by  subtle  fictions  or  artificial  presumptions  inconsistent  with  truth  and  fact. 
The  kw  of  Enghmd  ever  has  been,  and  still  is,  in  respect  of  prescriptive  rights  in 
a  most  unsatisfactory  state.  The  common  law  admitted  of  no  prescription  in  the 
fnatter  of  real  estate,  or  of  any  franchise  which  was  matter  of  record  as  not  lying 
in  grant.  In  respect  of  things  incorporeal  lying  in  grant,  it  admitted  of  a  species 
<tf  preMoiption,  not  upon  the  ground  that  possession  or  enjoyment  for  a  given 
penod  gave  an  indefeasible  right,  but  on  the  assumption  that  when  possession  or 
enjoyment  bad  been  carried  back  as  far  as  living  memory  would  go,  a  grant 
had  once  existred,  which  had  since  been  lost.  Practically,  by  this  presumption, 
pieKriptive  vl^Xa  were  established  in  respect  of  matters  which  ky  in  grant.  Pro- 
tection, in  respect  of  real  estates,  after  continued  and  peaceable  enjoyment,  was 
effected  not  by  the  law  bdng  that  after  ponesBion  for  a  given  number  of  jr^ars  the 
ti^tol  property  idiould  be  f9)861utely  acquired,  but  by  the  indirect  oontnvance  of 
^wiing  the  advene  daimant  from  the  benefit  of  the  procedure  by  which  alone 
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his  right  could  be  established.  And  here,  again,  our  ancestors,  instead  of  fixing 
a  given  number  of  years  as  the  period  within  which  legal  proceedings  to  recover 
real  property  must  be  resorted  to,  had  recourse  tb  the  singular  expe- 
dient 01^  making  the  period  of  limitation  run  from  particular  events 
or  dat«8.  From  the  time  of  Henry  I.  to  that  of  Henry  III.,  on  a  writ  of 
right,  the  time  within  which  a  descent  must  be  shown  was  the  time  of  Henry  I. 
In  the  20th  of  Henry  III.,  by  the  Statute  of  Merton,  the  date  was  altered  to  the 
time  of  Henry  II.  Writs  of  mart  cTancestor  were  limited  to  the  last  return  of 
King  John  into  England,  writs  of  novel  disseisin  to  the  time  of  the  King^s  first 
crossing  the  sea  to  Gasconv.  In  the  previous  reign,  according  to  Glanville^  tiie 
ditseisin  must  have  been  since  ihe  last  voyage  of  King  Henry  II.  into  Normandy. 
So  that  the  time  necessary  to  bar  a  claim  varied  materially  at  different  epochs. 
Thus  matters  remained  until  34th  Edward  I.,  when,  as  all  lawyers  are  aware,  the 
time  within  which  a  writ  of  right  might  be  brought  was  limited  to  cases  in  whidi 
the  seisin  of  the  ancestor  was  since  Sie  time  of  Richard  I.,  which  was  construed 
to  mean  the  beginning  of  that  reign,  a  period  of  not  less  than  eighty-six  years, 
llie  Legislature  having  thus  adopted  the  reign  of  Richard  I.  as  the  date  from 
which  the  limitation  in  a  real  action  was  to  run,  the  courts  of  law  adopted  it  as 
the  period  to  which  in  all  matters  of  prescription  or  custom  legal  memory,  which 
till  then  had  been  confined  to  the  time  to  which  living  memory  could  go  back, 
should  thenceforth  be  required  to  extend.  Thus  the  law  remained  for  two  cen- 
turies and  a  half,  by  which  time  the  limitation  of  actions  to  recover  real  property 
having  long  since  become  inoperative  to  bar  claims  which  had  thdr  origin  later 
than  the  time  of  Richard  I.,  and  having,  therefore,  ceased  practically  to  afford 
any  protection  against  antiquated  claims,  the  Legislature,'  m  the  32d  year  of 
Henry  YIIL,  again  interposed,  and  on  this  occasion,  instead  of  dating  the  period 
of  limitation  from  some  particular  event  or  date,  took  the  wiser  course  of  pre- 
scribing a  fixed  number  of  years  as  the  limit  within  which  a  suit  should  be  enter- 
tained. But  the  Courts  stul  adhered,  in  all  that  related  to  prescription  or  cus- 
tom, to  the  previously  established  standard.  It  was,  of  course,  impossible,  as 
time  went  on,  that  the  adoption  of  a  fixed  epoch  from  which  legal  memory  was 
to  run  should  not  be  attended  by  grievous  inconvenience  and  hardship.  Posses- 
sion, however  long— enjoyment,  however  uninterrupted,  afforded  no  protection 
against  stale  and  obsolete  claims,  or  the  assertion  of  long-abandoned  ri^ts;  and, 
as  Parliament  failed  to  amend  the  law,  the  Judges  set  their  ingenuity  to  work, 
by  fictions  and  presumptions,  to  atone  for  the  supineness  of  the  Legislature,  and 
to  amend,  as  far  as  in  them  lay,  the  law  which,  I  cannot  but  think,  they  were 
bound  to  administer  as  they  found  it.  They  first  laid  down  the  somewhat  start- 
ling rule,  that  from  the  usage  of  a  lifetime  the  presumption  arose  that  a  similar 
usage  had  existed  from  a  remote  antiquity.  Next,  as  it  could  not  but  happen  that  in 
the  case  of  many  private  rights,  especially  in  that  of  easements  which  had  a  more 
recent  origin,  such  a  presumption  was  impossible,  judicial  astuteness,  to  support 
possession  and  enjoyment  which  the  law  ought  to  have  invested  with  the  charac- 
ter of  rights,  had  recourse  to  the  questionable  theory  of  lost  grants.  Juries  were 
first  told  that  from  user  during  living  memorr,  or  even  during  twenty  years, 
thev  might  presume  a  lost  grant  or  deed ;  next,  they  were  recommended  to  make 
such  presumption ;  and  lastly,  as  the  final  consummation  of  judicial  leffid&tion, 
it  was  held  that  a  jury  should  be  told  not  only  that  they  might,  but  wat  ihej 
were  bound  to  presume  the  existence  of  such  a  lost  grant,  though  neither  judge 
nor  jury  nor  any  one  else  had  the  shadow  ,of  a  beli^  that  any  such  instrument 
had  ever  really  existed.  In  this  way  the  Courts  have  endeavoured  to  supply  the 
deficiency  of  the  law  in  the  matter  of  rights  acquired  bv  possession  and  enjoy- 
ment. When  the  doctrine  of  presumptions  had  proceeded  thus  far  towards  its 
development,  the  Legislature  at  length  interfered,  and  in  respect  of  real  property 
(3  &  4  W.  IV.,  cap.  27)  and  certain  specified  easements  (2  &  3  W.  IV.,  cap.  47), 
fixed  certain  periods  of  possession  or  enjoyment  as  establishing  prescriptive 
rights.  But  with  regard  to  all  other  prescriptions  or  customs  not  provided  for 
by  statutory  enactments  the  law  retdains  as  before.  With  reference  to  the  doc- 
trine of  presumption.  Sir  William  Evans  has  observed,  that  though  it  may  be 
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coDTement  that  this  doctrine  should  be  adhered  to,  he  should  "  ever  retain  the 
sentiment  that  the  introdtiction  of  such  a  doctrine  was  a  perversion  of  legal  prin- 
ciple, and  an  unwarrantable  aaramption  of  authority  "  (2  Evanses  Pothier  189). 
In  this  I  entirely  concur ;  and  although  I  may  feel  bound  to  follow  in  the  beaten 
track  which  prior  decisions  have  marked  out,  I  am  not  prepared  to  do  violence 
to  my  own  oonvictiona,  or  to  direct  a  jury  to  do  likewise,  by  presuming  in  any 
case  not  goyemed  by  positive  authority  the  existence  of  a  state  of  things  which  I 
am  satisfied  never  existed  at  all.  But  so  far  from  its  having  been  held  that  on  a 
claim  of  a  castomary  payment,  the  fact  of  such  payment  having  been  made  as 
hi  back  as  living  memory  goes,  must  necessarily  lead  to  the  presumption  of  an 
immemorial  custom,  it  is  well  established  that  m  the  case  of  a  modus^  its  rank- 
neai,  as  it  is  called — t.e.,  the  fact  that  the  amount  paid  is  such  that,  looking  to 
the  comparative  value  of  money,  it  is  impossible  that  it  could  have  been  paid  by 
arrangement  between  the  pirson  and  the  parishioners  in  the  reign  of  Richard  1. 
—is  fatal  to  the  modus^  as  it  rebuts  the  presumption  which  might  otherwise  arise. 
The  analogy  between  a  modtis  and  such  a  na^ent  as  the  present  appears  to  me 
to  be  complete.  The  doctrine  of  rankness  being  fatal  to  a  modus  does  not  arise 
from  any  peculiarity  in  the  nature  of  a  modus.  It  rests  entirely  on  the  fact  that 
the  amount  paid  is  inconsistent  with  the  possibility  of  such  a  payment  having 
been  established'  in  the  reign  of  Richard  I. ;  and  I  am  utterly  at  a  loss  to  con- 
ceive why,  in  the  present  case,  the  same  principle  should  not  be  equally  applica- 
ble. In  Shepherd  v.  Payne,  12  G.  B.  N.  S.  433,  16  G.  B.  N.  S.  132,  although 
the  que^on  of  rankness  incidentally  arose,  the  Gourt  disposed  of  it  by  holding 
that,  as  it  appeared  that  the  amount  of  the  fees  had  varied  from  time  to  time,  it 
mi^t  be  inferred  that  the  custom  was  not  for  a  fixed  payment,  but  for  the  pay- 
ment of  a  reasonable  fee ;  and  the  Gourt  of  Error  did  not  proceed  on  that  ground, 
bat  on  the  ground  that  the  modern  payments  had  been  uniform,  and  the  question 
of  ^rankness '  did  not  enter  into  their  consideration  ;  so  that  I  am  fully  at  liberty 
to  apply  to  the  present  case  the  principle  that  the  ^  rankness  *  of  a  customarv  pay- 
ment is  ^al  to  its  validity.  I  am  fully  sensible  of  the  inconvenience  which  may 
result  &om  the  application  of  this  principle  to  other  instances  of  customary  pay- 
ments, such  as  tolk,  fees,  &c. ;  but  these  inconveniences  flow  necessarily  from  the 
rice  and  badness  of  the  law,  which  requires  that  nothing  short  of  an  existence  for 
seven  centuries  shall  give  validity  to  a  custom,  however  reasonable  in  itself. 
While  that  law  subsists  I  am  bound  to  act  upon  it,  and,  though  bound  by  past 
dedaioiiB  to  bold  that  usage  extending  as  far  back  as  living  memory  goes,  or  during 
a  certain  number  of  years,  requires  the  presumption  of  immemonaUty,  I  cannot 
be  a  pKTty  to  subvert  the  law  by  presuming  that  which  I  am  perfectly  satisfied  is, 
in  pouit  of  fiust,  impofsible.  Tlie  utmost  length  to  which  the  cases  have  gone  is 
that,  to  uphoki  continued  possession  or  enjoyment  a  previous  possession  or  enjoy- 
ment for  an  indefinite  period,  or  lost  grants,  or  the  luce,  may  be  presumed.  How- 
ever improbable  it  may  be  that  the  presumption  is  well  founded,  it  has  nowhere 
been  held  that  such  a  presumption  is  to  oe  made  when  the  thinff  to  be  pre- 
eomed  is  impossible.''— ^ryan<  v.  Foote,  36  L.J.Q.B.  65 ;  16  L.T.,  N.  S.  55. 

Stamp — Charter-party — A^eement.  —  Brokers  signed  a  properly-stamped 
chuter-party  as  aeents  for  their  princi^ds,  and  then,  at  the  request  of  the  owner 
of  the  sbip,  signed  this  guarantee:  'Mn  consideration  of  our  naving  signed  the 
charter-party  ot as  agents  of ,  we  hereby  guarantee  the  due  fulfil- 
ment of  same." — Held,  that  this  document  was  sufficiently  stamped  with  a  six- 
pomy  stamp,  as  an  i^reement,  and  need  not  be  stamped  as  a  charter-party  or 
agreement  for  or  relatmg  to  the  freight  or  conveyance  of  money,  goods  and  effects 
on  board  a  ship,  under  5  &  6  Vict.  c.  79. — Rein  v.  Lane,  36  L.  J.Q.B.  81 ;  2  L. 
R.,  Q.B.  144. 

Vendos  and  Purchaser — Auction. — At  a  sale  under  an  order  of  Gourt  in  a 
mor^agee*s  suit,  the  parties  had  leave  to  bid.  The  conditions  of  sale  were  silent 
tt  to  tfaero  being  any  reserved  price,  or  the  vendors  having  any  right  to  bid.  The 
tactioneer  at  the  aide  stated  tbat  there  was  no  reserve,  but  the  highest  bidder 
would  be  the  poxchaaer ;  adding,  however,  that  the  parties  to  the  suit  had  leave 
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to  bid : — Held^  that  a  pturchaser  who  had  bid  £19,000  in  competition  with  the 
plaintiff,  the  highest  bid  bjany  other  person  being  £14,000,  had  no  right  on  that 
ground  to  be  rdieved  from  his  purchase.  If  the  auctioneer  had  made  the  former 
statement  alone,  the  sale  woula  have  been  bad. — Dimmock  v.  HaUett,  36  L.J.,  Ch. 
U6;  2  L.R.  Ch.  Ap.  21. 

Companies*  Act  1862— Trayu/er  of  Shares.—A  bona  Jide  sale  of  shares  in  a 
company  made*af ter  presentation  of  a  petition  to  wind  up,  but  before  advertifie- 
ment  of  it,  the  parties  being  ignorant  of  the  position  of  the  company,  may  be  rap- 
ported  by  th^  Court  in  the  exercise  of  its  discretion  given  l^  the  153d  section  of 
the  Companies*  Act,  1862.  But  the  Court  will  not  compel  a  purchaser  to  com- 
plete the  sale  and  register  the  shares  in  his  name  if  the  transaction  be  incomplete. 
(Lords  Justices).  In  re  London,  Hamburgh  and  Continental  Exchange  Bojtk 
(£tm.),  Emmerson^s  Case,  36  L.J.,  Ch.  177. 

Principal  and  Agent — Borsedealer. — Defendant  was  a  horsedealer.  S.,  who 
assisted  him  in  his  business  and  was  also  a  horsedealer,  sold  for  defendant  and 
with  his  authority  a  horse  to  plaintiff.  S.  warranted  the  horse  to  be  sound,  but 
the  plaintiff  before  oomnleting  the  purchase,  took  also  the  certificate  of  a  yeteri- 
naiy  surgeon : — Held,  tnat  S.  had,  at  common  law,  as  agent  or  servant  of  a  horse- 
dealer,  authority  to  bind  defendant  by  the  warranty,  and  that  in  the  absence  of 
knowledge  by  plaintiff  that  S.  had  not  such  authority,  no  evidence  was  admiaedble 
to  show  that  he  was  forbidden  by  defendant  to  warrant,  or  that  there  was  a  usage 
among  horsedealers  not  to  warrant  when  a  veterinary  surgeon^s  certificate  was 
taken. — Howard  v.  Sheward,  36  L.J.,  C.P.  42. 

Bills  and  Notes — Club  for  Lending  Money, — A  club  was  formed  to  raise 
money  by  subscription,  and  lend  it  from  time  to  time  to  those  memben  who 
offered  t&e  highest  premium  ;  such  club  to  exist  till  all  shares,  &c.,  were  paid. 
The  payments  were  monthly,  and  were,  first,  on  account  of  shares  and  spending 
money ;  and,  secondly  (if  the  member  had  a  loan),  on  account  of  premium  and 
interest.  When  a  member  obtained  a  loan,  he  and  two  sureties  gave  a  promis- 
ft  ^ry  note  as  security : — Held,  in  an  action  against  a  surety  on  a  promissory  note, 
that  the  payments  were  to  be  considered  as  a  partnership  matter,  distinct  from  the 
note,  and  not  as  payments  on  account  of  tiie  note. — Wright  v.  HickUng,  36 
L.J.C.P.  40. 

Master  and  Workman.— Com^'mrn'on  Threats,"6  Geo.  IV.,  c.  129.  The  work- 
men employed  by  the  respondent,  a  master  builder,  were  ordered,  by  one  of  the 
appellants,  a  member  of  a  BricUayer^s  Union,  to  leave  their  work,  and  did  so. 
^e  respondent  asked  appellant  why  his  men  had  been  stopped,  and  was  told  that 
he  must  know  it  was  on  account  of  his  apprentices.  He  wrote  to  the  secretaiy  of 
the  society,  asking,  ^*  What  is  the  reason  that  my  men  have  been  taken  away  fo>m 
me  ?  I  have  hea^  that  it  was  because  I  employed  too  many  apprentices ;  of  this 
I  had  no  notice.  I  should  like  you  to  let  me  know  what  you  require  me  to  do." 
In  answer,  the  secretaiy  wrote  that  a  resolution  had  been  carried,  that  no  society 
men  would  work  for  the  respondent  until  he  paHed.with  some  of  his  apprenticeB, 
and,  further,  that^some  nionev  must  be  paid  before  "  any  society  bricklayera  will 
work  for  "  the  respondent.  The  letter  was  written  at  a  meeting  at  which  the  ap- 
pellants were  present.  Subsequentiy,  a  demand  was  made  for  L.18. — Held,  that 
there  was  notning  amounting  to  a  threat  within  the  meaning  of  6  Geo.  IV.,  c. 
129,  §  3,  so  that  the  appellants  could  be  convicted  under  that  section  of  unlaw- 
fully, by  using  threats,  forcing  or  endeavouring  to  force  the  reepondent  to  linut 
the  numbw  of  his  apprentices.  If  there  was  any  "threat*'  in  the  case  it  was  in 
the  resolution,  but  that  was  communicated  to  respondent  only  in  answer  to  his 
own  inquiry.  It  did  not  appear  that  it  was  intended  that  the  resolution  should 
be  communicated  to  respondent,  or  that  it  should  be  anything  more  than  the  laying 
down  of  a  rule  of  conduct  for  the  members  of  the  association.  If  it  bad  been  in- 
tended to  communicate  the  resolution  to  the  respondent,  and  that  had  been  done, 
it  would,  according  to  Wakbyr.  Auley,  30  L.  jt,  M.  C.  121,  have  amounted  to  a 
threat.  Wood  v.  Bowron^  Q.  B.,  36  L.  J.,  M.  C.  5. 
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KKCENT  DECISIONS   IN   THE  LAW  OF  PARTNERSHIP 

AND  JOINTSTOCK  COMPANIES. 

SiKCB  the  publication  of  Mr  Clark's  work  on  Partnership  and 
JointrStock  Companies,  numerous  decisions  have  been  given,  both 
in  the  English  and  Scotch  courts,  which  have  tended  greatly  to 
elucidate  tiiis  important  branch  of  mercantile  law.  It  cannot  be 
said  that  these  decisions  have  introduced  any  new  principles  of 
importance,  or  that  they  have  virtually  abandoned  any  which  had 
been  previously  adopted  and  acted  upon.  Decisions  unexpected 
bdeed  by  many  have  in  some  instances  been  given,  but  on  ma- 
tare  consideration  it  will  generally  be  found  that  such  decisions 
were  the  legitimate  results  of  principles  already  fully  recognized  ; 
and  that  when  properly  understood  they  are  not  more  consonant 
with  theory  than  with  equity  and  sound  commercial  policy. 

It  is  proposed  in  the  present  article  to  pass  in  review  the 
most  important  English  and  Scotch  decided  cases  which  have  oc- 
curred within  the  last  year,  grouping  them  under  appropriate 
headinga 

TtiA  of  the  partTierskip  relation, — If  the  question  had  been 
Sflked  what  constitutes  the  essence  of  this  contract,  no  very  in- 
telligible answer  could,  until  a  comparatively  recent  date,  have 
been  letumed.  Sharing  of  profits,  responsibility  for  losses,  right 
to  take  part  in  the  management  of  a  common  undertaking, 
and  other  such  consequences  of  the  contract,  might  have  been  in- 
stanced ;  but  until  the  dictum  of  Lord  Cran  worth  in  Cox  v. 
Hickman,  that  mutual  agency  in  a  given  business  or  undertak 
iog  is  the  origin  of  these  rights  and  obligations,  and  consequently 
the  true  test  of  the  partnership  relation,  the  doctrine  of  the  civi- 
lians, contractus  aodetatianon  aecua  ac  contractus  mandati,  may 
be  said  to  have  been  in  a  great  measure  forgotten  or  disregarded. 

fOU  XL  KO.  OZXV.— MAT  1867.  B 
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The  simplicity  and  souDdness  of  this  principle  commends  itself  to 
any  one  who  reflects  on  its  application ;  and  there  can  be  little 
reason  to  doubt  that,  if  it  had  been,  present  to  the  mind  of  the 
English  judges  who  inaugurated  the  doctrine  that  sharing  of 
profits  was  the  true  test  of  partnership  liability,  such  cases  as 
Waugh  v.  Cai'ver  would  have  been  placed  on  a  more  intelligible 
footing,  and  the  metaphysical  subtleties  which  were  resorted  to 
in  order  to  avoid  the  positive  injustice  found  to  flow  from  that 
doctrine  would  have  been  rendered  unnecessary.  The  new  doc- 
trine of  mutual  agency  appears  now  to  have  firmly  established 
itself  in  English  law  ;  and  the  case  of  Bullen  and  atiother  v. 
iS^AaiT),  Nov.  29, 1865,  35  L.  J.  a  P.,  in  the  Exchequer  Chamber, 
105,  will  be  read  with  great  advantage,  as  explaining  the  prin- 
ciples upon  which  the  doctrine  rests,  as  well  as  the  manner  of  its 
practical  application.  The  opinions  of  Mr  J.  Pigott,  B.,  Blackburn, 
J.  Channell,  B.,  and  Bramwell,  B.,  are  most  instructive,  and  de- 
serve the  most  attentive  perusal  It  seems  to  hav^  been  ihottgbt 
by  some  that  the  doctrine  in  question  is  scarcely  applieable  in 
Scotland,  because  in  our  system  the  firm  being  a  separate  person, 
the  partners  must  be  conceived  as  holding  agency  or  Tn/ovudate  for 
it,  and  not  as  in  England  for  each  other.  But,  as  in  many  other 
cases,  this  seeming  distinction,  when-  properly  Examined  into» 
turns  out  to  be  a  mere  diflerenoe  in  expression.  If,  according  to 
Scotch  law,  the  partners  are  not  agents  directly  for  each  other, 
they  are  agents  for  the  firm  for  whose  obligations  each  is  liable. 
Now  it  is  the  presence  of  this  element  of  agency  which  forms  the 
test  of  the  partnership  relation. 

Extent  of  the  implied  Agency  of  Partners, — Some  cases  of 
importance  illustrative  of  this  important  subject  have  recently 
occurred  in  England.  In  Atkinson  v.  Mackreth^  Julie  27,  1866, 
3  5  L.  J.  Ch.,  624,  one  of  a  firm  of  solicitors  received  a  sum  of  money 
from  a  client  to  be  applied  in  compounding  with  his  creditors, 
and  gave  him  a  receipt  in  name  of  the  firm.  The  partner  who 
received  the  money  afterwards  absconded  with  it  To  a  bill  filed 
by  the  client  against  the  other  partner  for  the  atnoant»  it  was 
pleaded  that  the  latter  was  not  liable,  in  respect  that  the  monej 
had  not  been  received  for  purposes  within  the  scope  of  the  part- 
nership business.  This  plea  was  not  sustained,  as  it  was  held 
that  the  firm  had  due  notice  of  the  purpose  for  which  the  money 
had  been  received,  and  had  applied  part  of  it  in  payment  of  their 
account     But  while  this  case  shows  that  agency  will  be  implied 
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for  aQ  purposes  fiiirly  fallixig  within  the  line  of  bnsiness,  the  8u1> 
leqoent  case^  ForstBr  v.  Machr^eth,  Feb.  12,  1 86  7,  2  Law  Bep.  Ex. 
163,  may  be  referred  to  as  showing  that  agency  will  never  be  im-^ 
plied  for  transactioBs  in  their  natnre  foreign  to  the  company 
business.  In  that  ease  it  was  decided  that  a  member  of  a  firm 
of  attorneys  has  no  implied  authority  to  bind  his  copartners  by  a 
post-^fcted  cheque,  drawn  in  name  of  the  firm.  The  law  was 
stated  ihaa.  CbannelU  B.,  ''  An  attorney  has  not  ordinarily 
power  to  bind  his  partner  by  his  acceptance,  but  he  may  by 
usage  bai^e  that  power.  Where  sudi  a  power  exists,  it  is  as-* 
soned  to  eidat  ^r  ail  purposes,  and  its  exercise  binds  unless  it  is 
shown  that  the  authority  was  limited,  and  was  known  to  be  so^ 
or  the  transaction  was  aooompaaied  by  fraud."  Martin,  B.,  said, 
"  In  this  action  tfae  defi^dant  was  sued  upon  a  bill  and  a  cheque^ 
the  one  indorsed,  the  other  drawn  by  his  partner  in  the  name  of 
the  firm.  It  is  clear  that  no  action  can  be  maintaioBd  upon  the 
bill,  because  there  is  no  authority  in  one  member  of  a  firm  of  at* 
tomejm  to  bind  the  rest  by  drawing  or  indorsing  bills  in  the 
name  of  the  fiim.  With  respect,  however,  to  (the  cheque,  the 
case  B  difiS»«nt.  .  There  was  abundant  evidence  tliat  both  parties 
had  authority  to  draw  chieques.in  name  /of  the  firm  as  occasion 
required.  But  in  the  present  case  the  facts  were  peculiar  •  .  « 
We  have  considered  the  tase  a  great  deal,  and  much  doubt  has 
oisted  in  tfae  mind  of  the  Court;  but  we  are  .all  of  opinion  that 
we  eannot  in  substance  distinguish  this  cheque  from  a  bill  of  ex* 
diange  at  seven  days*' date.''  The  opinions  of  the  judges  in  this 
oase  afford  valuable  comments  on  the  well-established  principle 
ftat  the  (implied  agency  of  a  partner  is  defined  by  what  is  neces- 
ttiy  to  carry  on  the  company  business  in  the  usual  way.  £iU 
tnuHBctions  are  quite  foreign  to  the  business  of  attorneys  when 
^ooduoted  in  a  proper  and  legitimate  manner  ;  whereas  drawing 
of  cbtques  is  necessary  to  the  ordinary  conduct  of  their  businesa 
9«iee,  while  the  fomer  requires  express  authority,  the  latter, 
wuess  in  special  cases,  fedls  under  the  implied  agency.  See  also 
^Jirfw  V.  Deaem,  Nov.  8,  1866,  2  Law  Rep.  C.  P.  20. 

It  is  important  to  notice  how  the  same  principle,  which  is  thus 
foand  regulating  the  implied  powers  of  partners,  may  be  traced  in 
operation  in  the  fully  incorporated  joint-stock-conipany  in  relation 
^  the  poweiB  of  diiectors.  In  the  case  of  BaUmanv.  The  Mid- 
^alesBaUway  Co., May  1 866,35L.  J.QP.  205,it  was  decided  that 
^  railway  company,  incorporated  by  special  Act,  containing  the 
^isul  cdausea  inseited  in  such  statutes,  cannot  accept  bilis  of  ex- 
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ehanga     Here  the  bills  were  directed  to  the  Mid-Wales  Railway 
Company,  and  were  accepted  in  the  following  form : — *'  Accepted 
by  order  of  the  board  of  directors,  and  payable  at  the  Agra  and 
Masterman's  bank,  John  Wade»  Secretary,"  with  the  seal  of  the 
company  affixed  under  these  words.     And  there  was  no  question 
but  that  there  was  a  resolution  of  the  Board  of  Directors  to  the 
above  effect    Now  here,  as  in  the  case  of  a  private  partnership  the 
test  of  implied  iK>wer  was  stated  to  be  necessity.     '*  Is  it  neces- 
sary for  the  purposes  of  the  corporation  V     If  the  corporation  be 
a  tokding  company,  then  the  power  of  entering  into  bill  transact 
tions  will  be  presumed,  because  the  company  business  could  not 
otherwise  be  carried  on.     But  a  Railway  Company,  though  it 
maybe  accidentally  engaged  in  trade,  is  not  formed  by  the  legislature 
for  that  purpose.     The  statutory  purpose  is,  formation  of  a  rail- 
way.    In  this  respect  it  is  quite  different  from  such  corporations 
as  the  Bank  of  England,  the  very  objects  and  purposes  of  whidi 
are  to  engage  in  trade.     But  while  the  power  of  accepting  bills  is 
not  implied,  it  Ib  quite  possible  that  the  Legislature  might  have 
conferred  authority  to  this  effect  in  the  special  act,  or  in  some  of 
the  consolidated  statutes  incorporated  therewith.     Such,  however, 
has  not  been  the  case.     This  decision  has,  it  is  believed,  been 
received  with  a  good  deal  of  surprise  among  the  mercantile  com- 
munity, both  in  Scotland  and  England.     Yet,  when  fairly  con- 
sidered, it  seems  to  be  a  plain  deduction  from  the  well-known 
principles  of  corporation  law.     A  corporation  is  the  mere  creature 
of  public  authority,  and  can  therefore  be  possessed  of  no  powers 
beyond  such  as  are  directly  conferred,  or  plainly  necessary  for  the 
purposes  of  carrying  out  the  end  of  its  creation.     If  a  partner 
of  a  firm  of  attorneys  have  no  implied  agency  to  bind  the  concern 
by  accepting  bills  of  exchange,  in  as  much  as  it  is  not  a  trading 
firm,  so  neither  ought  the  Board  of  Directors  of  a  Railway  Com- 
pany to  have  implied  authority  to  the  like  effect,  seeing  that  it  is 
not  a  trading  association  in  the  proper  sense  of  that  term.    More- 
over, it  should  seem  that  this  decision,  apart  altogether  firom 
technical  rules  of  law,  rests  upon  sound  principles  of  policy.     If 
the  direction  of  a  Railway  Company  had  power  to  bind  the 
undertaking  by  negotiable  instruments  of  this  kind,  it  is  very 
easy  to  see  that  a  wide  door  would  be  opened  for  abuses  of  all 
kinds.     It  is  important  to  observe  that  the  English  Court  has 
been  careful  to  rest  its  judgment  on  grounds  which  do  not  involve 
any  technical  specialties  peculiar  to  that  system,  but  lias  placed 
it  on  such  general  principles  of  corporation  law  as  are»  or  ought 
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to  be^  recognised  in  this  country  as  well.  Hence  there  does  not 
sppear  to  be  any  room  for  the  idea  that  if  a  similar  question  was 
to  arise  in  Scotland  the  decision  under  consideration  would  not 
be  given  effect  to.  Such  is  the  case  with  Railway  companies  formed 
by  special  Act.  It  must  be  observed,  however,  that  they  are 
Bometimes  formed  by  registration  under  the  Act  of  1 862.  When 
this  is  the  case  the  company  is  in  the  same  position  with  ordin- 
ary registered  companies,  and  the  direction  baa  power  to  bind  the 
ooQoem  by  making  it  a  party  to  bills  of  exchange.  This  arises 
from  the  provision  of  sec.  47,  of  the  Act  of  1 862,  which  specially 
confers  power  to  that  effect  on  the  directors.  See  The  Peruvian 
Bailway  Co.,  (Limited)  u  The  Thames  and  Mersey  Marine  Insur- 
ance Co.  (Limited),  April  20,  1867,  Law  limes,  487. 

The  agenqr  implied  by  what  is  necessary  for  carrying  on  the 
bosinees  of  a  firm  or  company  in  the  ordinary  way,  cannot  be 
restricted  within  narrower  limits  by  the  private  arrangements  of 
the  partnera  The  public,  unless  for  special  notice  to  the  con- 
trary, are  entitled  to  assume  that  agency  to  the  full  extent 
required  for  the  business  resides  in  every  one  of  the  partnera  This 
doctrine  has  been  long  established,  but  the  late  case  of  Edmunds 
T.  BusheU  and  Janes,  Nov.  4,  1865,  35  L.  J.  Q.  B.  20,  may  be 
referred  to  as  illustrative  of  its  application,  and  as  another  instance 
of  the  partnership  relation  being  identical  with  that  of  principal 
and  agent. 

Agency  of  Dvredors. — ^These  officials  are  to  be  regarded  as  the 
special  agents  of  the  company.  This  doctrine,  now  fully  estab- 
lished, draws  after  it  consequences  of  considerable  importance, 
which  have  been  recently  well  illustrated  by  some  English  deci- 
noDa  In  the  case  of  TcUerdeU  y.  The  Fateham  Blue  Bride  and 
TUe  Co.  {LimUed),  June  9, 1866,  35  L  J.  C.  P.  278,  it  was  applied 
to  the  case  of  a  joint-stock -company,  incorporated  under  the  regis- 
tration Act  of  1 86  2.  Seven  persons  signed  a  memorandum  of  asso- 
ciation of  a  company  for  making  bricks:  the  memorandum  was  duly 
registered.  But  there  never  were  any  articles  of  association.  Two 
of  such  persons,  one  professing  to  be  a  managing  director,  and  the 
other  to  be  chairman  of  the  company,  engaged  the  plaintiff  as 
foreman  at  the  company  brick  works.  He  sued  the  company  for 
hb  wages ;  and  it  was  held  that  in  the  absence  of  proof  to  the 
ooutrary,  the  company  must  be  taken  to  have  given  authority  to 
mch  two  persons  to  engage  the  plaintiff.  Now,  in  this  case  it 
might  be  said  that  the  two  persons  had  never  been  held  out  by 
the  company  as  their  officials ;  but  this  character  was  impressed 
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on  tbem  by  Btatato,  for  by  let  Sehedule,  Table  A,  clause  53, 
attached  to  the  Act  of  1862,  it  is  provided  tbat^  ^  Until  directon 
are  appointed,  the  subseribers  of  the  memoi^ndum  of  association 
shall  be  deemed  to  be  directors." 

One  of  the  most  important  oonseqaences  flowing  firom  the 
doctrine  in  question  is  that,  as  in  the  case  of  principal  and  agents 
if  the  directors  enter  into  a  e6ntra<;t  a/9  for  the  company,  and 
performance  cannot  he  bad  against  the  company,  the  direct<»r8  are 
personally  answerable  to  the  party  with  whom  they  bave  con- 
tracted. The  law  nponthis^  point  is  very  cleaorly  laid  down  by 
Lord  Cairns,  L.  J.,  in  Ferguson  v.  (Wfowi,  Nov/ 7, 1 S64,  Law  Rep. 
Ch.  A.  77.  "What  is  the  posftioin  of  directors  of  a  pablic  oompaAy  ? 
They  are  agents  ibr  the  company.  The  company  cannot  itself 
act  in  its  own  person,  it  can  only  act  thf^ugh  directors,  and  the 
ease  i^,  as  Regards  those  direotOfi$>,  n)erely  the  ordinary  case,  of 
principal  and  agent.  Wherever  anageat  is  liable,  those  directors 
wonld  be  liable ;  where  the  liability  would  a<;t»ch  to  the  principal^ 
and  the  principal  *  only,  ih(»  liability  is  the  iiclbility  of  the  conv 
pany."     See  ajso  KelmT  t.  5cwffer,  Nov.  186©,  S6  L.  J*  C.  P.  94. 

It  is  upon  this  principle  tliat  the  liability  of  companies  for 
Ixnsrepresentations,  made  by  their  directors  (Mr  other  officials  in  rela- 
tion to  the  company  rests;  and  accordingly  sneh  liability  will  not 
krise  where  they  are  not  acting  within 'the  sphere  of  their  i^ency 
express  or  implied  to  bind  the  company.  In  cases,,  however, 
♦where  the  company  is  not  feonwd;  the  directors  may  bind  them- 
selves. These  rules  haVe  been  we)l  ilhistrated  in  the  Western 
Sank  csiaes,  and  the*  following  English  cases  may  also  be  referred 
to: — Itashdale  v.  F&rcl,  Jnly  186«,  35  Law  Jonr.  Cfc.  769; 
knd  HaUew8  y\  Femie,  Jan.  18'67,  8  Law  Rep.  (Eq.)  520. 
'  It  is  important  to  observe  that  in  companies  formed  nnderthe 
Company  Clauses  Act  of  1845,  directors  only  bind  the  company 
when  they  act  together  and  as  a  boaifd.  When  acting  separately, 
they  may  bind  themselves  and  becdme  liable  in  indemnify  to  those 
*with  whom  they  transact  in  this  irregular  manner  ;  but  the 
company  will  not  be  bound:  Thus  in  the  recent  English  case  of 
L*ATcy  V.  TawAir  and  CoUington  Ma^  Go.,  June  8,  1867,  3 
Law  Rep.  (Ex.)  158,  the  prescribed  quorum  of  directors  being 
three,  the  secretary  aflSxed  the  seal  of  the  company  to  a  bond, 
"after  having  obtained  the  written  authority  of  two  directors  at  a 
private  interview,  and  at  another  private  interview  the  verbal 
|>romise  of  a  third  to  sign  the  authority,  it  was  held  that  the  seal 
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was  affixed  without'  l^pd  «athprity,  and  that  the  company  we]?e 
therefore  not  liaJt>le  on  the  bond 

JBamuneratiat^  to  cjfficials.  The  aumetouB  cases  decided  in  Eng- 
land, to  the  effect  that  diirectbrs.  or  other  officials  are  entitled  to 
BO  claiiD  for  their  services  beyond  what  has  been  fixed  by  express 
agreement,  sho^d,  it  might  have  been  thought^  have  set  all  such 
qofistions  at  reet  foir  the  future.  Such,  however,  has  not.  been 
the  case,  aa  appeara  from  Oloustan,  diC.,  v.  Tiie  Edinburgh  and 
Glasgow  Ba.  Co.,  1865,4  Macph.,  207.  The  decision  was  exactly 
ibe  same  aa  that  which  would  have  been  given  in  an  Euglish 
court  in  the  like  circumstances,  and  there  can  be  no  doubt  thi^t 
the  law  upon  this  subject  ia  the  same  in  both  countries. 

Promoters,  Some,  decisious  of  interest  in  relation  to  this  sub- 
ject will  be  found  recently  .vepcurted  in  England.  It  was  ut  one 
time  supposed  on  the  authority  of  Lovd  Cottefiham  that  promoters 
were  aO&r  the  agents  or  quati  agents  of  their  companies  when  in 
coarse  of  formation, .that. the  company  when  formed  should  be 
held  bound  by  coiptraots  previously  entered  into  by  its  promoters 
00  its  bebal£  <  IfS|tterly»  however,  the  unreasonableness  of  holding 
perBobs  to  be  bound  by  6uch  previous  engagements  when  they  had 
taken  sharea  in  the  Company,  uii^dei*standing  it  to  be  such,  and 
8uch  only  as  its  special  .act  defined  it  to  be,  led  to  the  adoption  of 
the  Opposite  view,  mid  the  judgments  of  the  House  of  Lords  in 
the.  GdUdoniaUfi  Maihmy  Go,,  v.  Magietr^tea  of  Helensburgh,  and 
in  borne  English  cases  hia^ve  been  quoted  as  shewing  that  a  com* 
pany  formed  by  Act  of  Parliament  will  in  no  case  be  liable  for 
eDgagemeots  entered  into  byt  ita  promoters  before  the  special  act 
has  been  obtaioed.  That  this  view  if  rigorously  carried  out 
would  result  in  equal  injustice  with  the  former,  soon  became 
evidebt ;  and  accordingly  iti  application  was  always  limited  by 
various  equitable  cousideratioDs.  Thus,  if  the  specid.1  act  cour 
tiuued  anythi!Dg  which  could  be  taken  as  recognising  the  previous 
engagement  of  the  protnoters,  or  If  the  company  when  formed  had 
in  any  way  adopted  the  transax^tion,  it  was  held  to  be  binding. 
In  the  late  case,  however,  6f  the  Earl  of  Shrewsbury  v.  ilie  North 
Staford  Railway  Oo.,  Deo.  1865,  35  Law  Jour.  (Ch.)  156,  a 
principle,  which  though  previously  noticed  had  not  been  promin- 
ently brought  forward,  appears  to  have  been  made  the  ratio  diok- 
d^ndh.  According  to  this  principle,  &  company  after  obtaining 
its  special  act  wiU  be  held  bound  by  the  previous  engagements 
of  its  promotersi  when  such  engagements  were  plainly  requisites 
fitf  obtaining  ita  special  act,  and  were  of  such  a  nature  that  they 
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wonld  have  been  vntra  vires  of  tbe  company  if  it  had  been  fonned 
at  the  date  when  they  were  entered  into.  It  mast  be  confessed, 
however,  that  the  doctrine  so  inaugurated  is  still  very  fitf  from 
being  sharply  defined,  and  that  in  its  application,  very  much  will 
depend  on  the  discretionary  powers  of  the  court  In  the  subse- 
quent case  of  the  Madrid  Bank  (Lvmited),  May  1866,  35  Law 
Jour.  Ch.  474,  a  similar  principle  was  applied  to  the  case  of  a 
company  formed  by  registration.  Here  it  was  held  that  a  stipu- 
lation in  the  articles  of  association  that  a  certain  sum  should 
be  paid  to  the  promoters  was  valid  and  binding  on  those  sub- 
sequently taking  shares,  provided  that  all  the  fads  had  been  fully 
disclosed,  and  that  no  concealed  agreement  existed  whereby  the 
directors  were  to  obtain  an  illegal  profit.  It  may  here  be 
noticed  that  in  the  case  of  Savin  v.  Ths  Hoylake  Eaihoay  Co., 
Nov.  1,  1865,  35  Law  Jour.  Ex.  52,  it  was  decided  that  the 
usual  clause  contained  in  a  railway  company's  special  act  directing 
the  charges  incident  to  procuring  the  act,  to  be  paid  by  the  com- 
pany, does  not  render  the  company  liable  to  pay  for  work  done 
under  an  agreement  between  the  promoters  and  a  party,  by  which 
it  was  stipulated  that  he  should  pay  all  the  costs,  &c.y  and  that 
the  company  should  not  be  liable  to  reimburse  him  for  any  of 
the  expenses  incident  to  obtaining  the  act 

Shares.  The  general  principles  which  govern  questions  relative 
to  the  application  for.  and  repudiation  of  shares,  have  for  a  oon- 
siderable  time  past  been  pretty  definitively  ascertained.  The 
following  new  cases  may,  however,  be  noted.  In  The  BamsgaU 
Hold  Company  v.  Moni^Uyre,  Jan.  1 866, 35  Law  Jour.  (Ex.)  90,  it 
was  held  that  when  shares  in  a  joint-stock-company  are  applied  for, 
they  must  be  allotted  within  a  reasonable  time,  and  that  otherwise 
they  may  be  refused,  and  the  applicant  may  recover  back  the 
deposit  This  is  in  fiict  nothing  else  than  a  special  application  of 
the  common  law  doctrine,  that  an  ofier  not  concluded  by  accept- 
ance within  a  reasonable  time  is  held  to  have  been  rejected,  and 
may  be  resiled  from.  Where,  however,  in  cases  of  this  kind  the 
deposits  are  not  at  once  returned,  the  remedy  lies  against  the 
company,  and  the  applicant  has  no  right  to  injunction  or  interdict 
against  third  partie&  Thus  in  Mosely  v.  Cressets  London  and 
Burton's  Steam  Cooperage  Co.,  (Limited),  Dec.  19, 1865,  35  Law 
Jour.  CL  360,  the  prospectus  provided  that  deposits  would  be  re- 
turned if  no  allotment  of  shares  was  made.  No  allotment  was  made, 
but  in  the  meantime  the  plaintiff  had  paid  the  deposits  into  the 
company's  bank  to  account  of  the  company.     The  plaintiff  then 
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filed  his  bill  agieiinst  the  company,  certain  of  its  creditors  and  the 
bank,  alleging  that  the  deposits  had  been  paid  npon  a  specific  trust, 
viz.,  to  be  returned  if  no  allotment  was  made,  and  had  never  be« 
longed  to  the  company ;  and  praying  that  the ,  bank  might  be 
restfBined  from  pajring  dver  the  deposits  to  any  one  other  than 
the  depositor.  It  was  held  that  the  deposits  were  assets  of  the 
company  ;  that  no  specific  trust  or  lien  in  favour  of  the  plaintifE 
had  been  created,  and  that  the  remedy  was  by  action  at  law 
against  the  directors.  It  must  be  noticed,  however,  that  the  de- 
cision in  this  case  went  a  good  deal  upon  the  peculiarity  in 
EngliBh  law  which  distinguishes  between  the  functions  of  a  Court 
of  equity  and  those  of  a  Court  of  law.  In  Scotland  where  the 
aame  tribunals  administer  both  law  and  equity,  it  is  not  impossi- 
ble that  in  similar  circumstances  an  Interdict  might  be  granted. 

In  the  general  case  where  a  party  applies  for  shares  in  a 
company  purporting  to  be  formed  for  certain  purposes,  he  will 
Dot  he  bound  to  take  shares  allotted  to  him,  if  the  company  when 
fonned  difiers  substantially  from  that  contemplated  Some  cases 
illustrative  of  this  principle  have  recently  occurred.  Thus  in 
The  Russian  Ir<m  Works  Co.  {Limited),  July,  1866,  35  Law 
Jour.y  Cb.  738,  it  was  held  that  an  allotment  of  shares  in  a 
company  before  the  existence  of  the  memorandum  and  articles  of 
asBodation,  will  not  prevent  the  allottee  from  having  his  name 
removed  from  the  register,  if  tjiose  documents  when  published 
differ  materially  from  Uie  statements  contained  in  the  prospectus. 
In  that  case  it  was  further  decided  that  acquiescence  would  not 
be  inferred  from  mere  lapse  of  time  or  attempts  to  sell  shares, 
anleas  sdenter  could  be  established ;  but  that  drawing  dividends, 
or  acting  as  a  partner  would.  That  scienter  will  bar  subsequent 
repudiation  js  established  by  the  case  of  The  Hop  and  Matt 
Exehange  Co.  {Limited),  Feb  1866,  35  Law  Jour.,  Ch.  320. 
Here  it  was  held  that  a  person  who  had  been  induced  to  take 
shares  by  misrepresentation  could  not  repudiate  them  after  at- 
tempting to  dispose  of  them  when  in  the  knowledge  of  the  mis- 
representation. In  all  cases  the  misrepresentation  founded  on 
mast  go  to  the  essence  of  the  contract — ^a  mere  unimportant  and 
oosabstantial  variance  will  not  be  sufiScient,  This  is  well  illus- 
trated by  the  case  of  Overend,  Oumey,  Jk  Co.,  Feb.  9,  1867,  3 
Law  Bepi  £q.  576.  Several  more  cases  bearing  upon  this  sub- 
ject will  be  noticed  under  the  head  of  Contributoriea 
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Winding^p,-^AB  a  general  rule,  it  mlty  be  laid  down  tbat 
when  a  company  is  in  course  of  being  wound  up .  voluntarily>  the 
Court  will  not  interfere  unleea  a  strong  case  can  be  made  out  for 
its  interveutioa  This  has  been  illustrated  by  several  recent 
cases.  Thus,  in  the  London  Mercantile  Discount  Cooapany 
(Limited),  Dea  1865,  36  Law  Jour.  (Ch.)  229,  the  CJourt  irfused 
to  assume  supervision  on  thje  petition  of  a  miikority  against  the 
wishes  of  a  majority,  whiob  was  not  shown  to  have  been  obtained 
by  undue  influeoce ;  and  in  the  Sea  and  River  Marine  Insurance 
iQompany,  June  1866,  36  Law  Jour.  (Ch.)  820,  it' declined  to 
interfere  when  the  concern  was  small,  and  no  diffibtilties  appeared 
.to  exist  It  has  been,  decided  that  the  power  of  the  Gouxt  under 
Bfic  147  of  the  Act  of  1862  to  direct  a  voluntary  winding-up 
to  continue,  but  subject  to  its  supervision,  is  entirely  discretion- 
ary, and  will  be  exercised  according  to  the  iuroumstances  of  the 
qase.  Bank  of  Gibraltar  and  Malta  (Limited)  Nov.  3,  1865^ 
55  Law  Jour.  (Ch.)  49. 

Some  difBcttlties  have  bee^  felt  in  determining  what  conftpanie* 
fiQay  be  wound  up  under  the  Act  Of  1 862.  These  difficulties  are 
due  principally  tO  the  ambigtious  and  conflicting  chaitioter  of 
i^ome  of  the  statutory  provisions.  The  following  decisions  have 
been  given  on  this  subject  ir-^/n  re^  Th6  Loudon  India  Rubber 
.Coippany  (Limited),  March  1866,  35  Law  Joui*.  (Ch.),  692,  it 
.was  decided  that  a  company  formed  and  regLstered  under  any  of 
the  Acta .  mentioned  in  tlie  l75th  sec.  of  the  A.ct  of  1862,  is^ 
UJ^^T  the  176th  see,  to  be  treated  as  if  it  had  been  registered 
under  that  Act,  and  ia  consequently  capietble  of  being  woundup 
voluntarily.  In  the  prevSouis  tose  of  Bowes  and  the  Hope 
Mutual  Insurance  Company,  Mitrch  1865,  35  Law  Jour.  (Ch) 
574i  it  was  decided  that  the  worda  '' registei^d  companies/' 
when  used  in  the  Act  of  1 862,  apply  to  companies  registered 
.under  the  Act  itself,  and  that  the  word9  "  unregilsteried  companies" 
apply  to  companies  registered  previously  to  the  passing  of  that 
Act ;  and,  therefore,  that  a  company  registered  under  the  Act  of 
1844  was  an  ''unregistered  conkpany"  under  the.  Act  of  1862^ 
and  capable  of  being  wound  up  under  that  Act. 

As  a  general  rule,  when  a  valid  debt  has  been  constituted 
against  a  company,  the  Court  has  no  discretion  whether  to  wind 
up  or  not,  but  is  bound  to  order  a  winding-up.  Yet  this  rule  is 
not  of  invariable  application ;  and,,  aoeordiatgly,  when  the  aok 
creditor  of  a  company  applied  for  a  winding-up  order,  on  a  judg- 
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meni  debt  which  was  of  a  suspicions  character,  and  alleged  to 
have  been  obtained  by  frauds  the  petition  was  ordered  to  stand 
over  until  the  company  should  have  an  opportunity  of  showing, 
if  it  oould,  that  no  Bueb  debt  existed.     See  the  previous  case. 

When  several  petitions  are  presented  for  winding-up  the  f^me 
eompany,  it  is  settled  in  Bngtand  that  where  an  order  has  been 
made  upon  one-  of  them,  each'  of  the  subsequent  petitions  must  b^ 
treated  individually,  as  if  it  were  the  only  one  presented,  and,  to 
entitle  the  petitioner  to  costs,  must  disclose  sueh  facts  as  would 
induce  the  Court  to  make  a  winding-up  order,  if  no  petition  ha<} 
been  previously  presented.  In  re,  The  European  Bank,  July  3> 
18fi6,  36  Law  Jour.  (Ch),  690. 

The  primary  pui^ses  of  a  process  of  winding-up  is  to  divide 
as  speedily  and  conveniently  as  possible  the  company  assets  among 
its  creditors.  It  must  not^  however,  be  forgotten  tbati  an  object 
of  almost  equal  importance  is  that  of  apportioning  and  equalising 
the  kxMea  among  the  oontributories.  Henoe  it  has  been  decided 
that  payment  of  calls  may  be  exacted  from  a  contributory  after 
the  company  debts  have  been  paid  (Graham  v.  Liquidators  of  the 
Western.  Bank,  ?eb  23,  1866,  ^  M'Pfa.,  484.)  So,  also,  it  has 
been  held  that  liquidators  have  power  to  make  calfe  on  shares 
not  fhlly  paid  up,  so  as  to  reimburse  fully  paid  \ip  shareholders: 
Anglesey  Colliery  Co.  (Limited),  May  1866,  35  Law  Jour. 
(Ch.),  546,  Aff  August  1866,  33  Law  Jour.  <Cb.),  809.  On  ' 
a  similar  principle,  it  has  been  decided  that  the  10 2d  sec.  of  the 
Act  of  1862  does  not  oblige  the  Court  to  put  off  making  a  call 
until  the  claims  of  creditors  against  the  company  have  been 
estahlisbed  as  debts..  Contract  Corporation,  Nov,  1866,  2  Law 
Bep.  (Ch.),  95. 

The  duty  of  liquidators  is  hot  to  create  new  obligations,  but  to 
settle  those  already  existing.  Hence  it  has  been  decided  that 
bills  ought  not  in  general  to  be  negotiated  by  official  liquidators, 
without  at  least  obtaining  tl^e  sanction  of  a  judge  at  chambers. 
Commercial  Bank  Corporation  of  India,  June  1806,  35  Law, 
Jour.  (Ch.),  617. 

In  realising  the  company  estate,  though  all  convenient  dispatch 
ifl  to  be  used,  care  must  be  taken  that  the  rights  of  third  parties 
are  not  injured  or  compromised.  Thus,  where  during  the  wind- 
ing-up of  an  incocporated  compai\y,  a  quarrying  lease,  taken  to 
the  company  for  a  term*  pf  years,  but  without  any  prohibition  to 
Afisign,  was  assigned  by  the  official  liquidators  and  the  company 
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to  a  stranger,  and  the  lessor  objected  to  the  amlngeinent,  he  iras 
allowed  to  enter  a  claim  against  the  company^s  estate  for  the 
whole  amount  of  the  fixture  rents  till  expiration  of  the  term. 
Haytor  Qranite  Gas  Co.,  Hx  parte,  Bell,  Dec.  21,  1865,  35  Law 
Jour.  (Ch.),  154. 

The  policy  of  the  statutory  provisions  for  winding-up  is  simi- 
lar to  that  of  the  Bankrupt  Acts ;  at  the  same  time,  it  does  not 
appear  to  have  been  the  intention  of  the  Legislature  wholly  to 
assimilate  the  law  as  to  the  administration  of  the  state  of  a  coudl- 
pany  with  that  of  an  individual  bankrupt  The  general  rule  is, 
that  the  company  estate  shall  be  realised  as  a  whole,  and  divided 
among  creditors  according  to  their  respective  claims ;  yet  cases 
may  occur  where  it  would  be  of  advantage  to  allow  a  creditor  to 
follow  out  his  diligence  as  an  individual  Accordingly,  while  by 
sea  1G3  it  is  provided  that  when  the  company  is  being  wound 
up  by  the  Court,  or  subject  to  its  supervision,  all  diligence  or 
execution  put  in  force  against  the  estate  after  commencement  of 
the  winding-up  shall  be  void,  it  by  sec.  87  gives  by  implication 
power  to  the  Court  to  modify  this  rule  when  necessary  or  do- 
sirablei  An  example  of  the  exercise  of  this  power,  by  giving 
leave  to  a  judgment  creditor  of  a  company,  which  was  being 
wound  up,  to  proceed  with  execution,  will  be  found  i/n  re.  The 
London  Cotton  Manufacturing  Co.,  March  13,  1866,  35  Law 
Jour.  (Ch.),  425. 


THE  ABUSES  OF  MERCANTILE  INSURANCE. 

All  writers  on  mercantile  insurance  have  sounded  its  praises  as  one 
of  the  principal  characteristics  which  indicate  the  vast  superiority 
of  modern  over  ancient  commerce.  They  adduce  the  simple  fact  of 
the  absence  of  the  contract  of  insurance  from  the  jurisprudence  of 
Rome,  as  sufficient  to  demonstrate  the  very  paltry  limits  of  the  trade 
of  that  mistress  of  the  world.  Undoubtedly  it  encourages  enter- 
prise, and  tends  to  make  merchants  more  venturesome.  At  the  same 
time  it  gives  the  merchant,  who  has  so  much  at  hazard,  a  peace  of 
mind  which  the  ancient  trader  could  never  know.  Tlie  fully^in- 
sured  merchant  of  London  can  little  sympathize  with  the  tremors 
agitating  the  mind  of  the  Merchant  of  Venice.  Had  there  been  an 
Italian  Lloyd  s  in  the  days  of  Antonio  and  Shylock,  the  Merchant's 
friends  would  have  advised  him  to  go  to  the  underwriters,  instead 
of  bewailing  the  dangers  of  commerca 
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**  Had  I  toch  Tentarea  forth  .... 

My  wind  cooline  my  broth 
Would  blow  me  to  an  ague  when  I  thought 
What  harm  a  wind  too  great  at  sea  might  do. 
i  should  not  see  the  sandy  honr-glasa  run. 
But  I  should  think  of  shallows  and  of  flats, 
And  see  my  wealthy  Andrew  docked  in  sand 
Vailing  her  high-top  lower  than  her  ribs 
To  kiss  her  buriaL    Should  I  go  to  church 
And  see  the  holy  edifice  of  stone. 
And  not  bethink  me  straight  of  dangerous  rocks 
Which,  touching  but  my  gentle  vessel's  side, 
Would  scatter  all  her  spices  on  the  stream. 
Enrobe  the  roaring  waters  in  my  silks. 
And  in  a  word,  but  eren  now  worth  this, 
And  now  worth  nothing.** 

A  policy  of  insurance  at  five  per  cent  premium  deprives  these  lines 
of  all  force,  enabling  our  traders  to  cool  their  broth  without  shiver- 
ing, and  to  sleep  in  church  without  starting  in  their  dreams. 

The  principle  on  which  insurance  is  based  is  the  division  of  risk 
and  loss.  While,  however,  the  fact  of  the  loss  being  divided,  and 
the  risk  being  proportionally  diminished,  tends  to  lessen  the  fear 
and  anxiety  of  traders,  it  also  tends  to  weaken  their  sense  of  respon* 
sibility.  Decreasing  the  responsibility  decreases  the  occasion  for 
care ;  and  when  responsibility  is  reduced  to  zero,  all  care  disappears. 
It  is  a  matter  of  utter  indifference  to  the  fully  insured  tmder  whether 
he  get  his  L.1000  from  the  successful  issue  of  his  venture  or  from 
the  insurance  company ;  and  when  this  equilibrium  of  interest 
occurs,  he  cannot  be  expected  to  trouble  himself  to  bring  about  the 
one  result  in  preference  to  the  other.  But  the  danger  increases  be- 
yond the  point  of  equilibrium.  By  means  of  insurance  it  frequently 
occurs  that  the  interest  of  the  trader  may  be  better  served  by  the 
loss  of  his  venture  than  by  its  succe&s — that  he  may  make  more 
out  of  his  insurance  than  his  speculation.  When  this  happens,  all 
that  IB  beyond  the  equilibrium  is  simply  a  bribe  to  crime,  increasing 
the  ne{;ligence  of  the  honest  mei'chant,  and  tempting  the  cupidity  of 
the  dishonest  The  inevitable  consequence  of  full  and  over-insurance 
is  the  culpable  and  criminal  increase  of  fires  and  shipwrecks.  This 
IB  the  abuse  to  which  this  very  beneficial  system  is  liabla 

We  have  much  fuller  and  more  accurate  information  regarding 
wrecks  than  with  respect  to  fires  ;  for  the  Board  of  Trade  lays  be- 
fore Parliament  an  annual  blue-book  on  the  subject;  whereas  fires 
pass  from  public  attention  like  any  other  casualty,  except  when 
Btrong  suspicions  of  incendiarism  are  aroused.  Even  the  *'  Atmual 
Wreck  Bister/'  however,  although  most  valuable  so  far  as  it  goes, 
18  by  no  means  ample  in  its  information,  for  it  only  chronicles  the 
disasters  which  occur  on  the  coasts  of  the  United  Kingdom,  or  in 
the  adjacent  seas.  The  total  number  of  wrecks  and  casualties  re- 
ported in  1865  was  1656,  being  nearly  300  above  the  average  of  the 
last  ten  years.  The  number  of  ships  implicated  was  2012,  which  is 
the  largest  number  ever  reported  in  one  year.    There  were  1300 
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casualties  other  than  colJisioBs,  and  of  these  no  Tew6r  than  322 — 
i.e.,  oue-fourth — "  appear,  from  the  reports  made  by  officers  on  the 
coast,  to  have  been  caused  by  inattention,  carelessness,  or  neglect" 
A  heavy  item  is  the  tinmber  of  ships  which  founder  from  simple 
unseaworthiness.  Last  year  there  were  354}  collisions,  and  of  these 
no  fewer  than  243 — i,e^  upwards  of  two4hirds — were  the  result  of 
negligence.  The  special  headings  under  which  they  are  tabulated 
by  the  Board  of  Trade  are  "  bad  look-out "  "  neglect  to  show  proper 
light,"  '*  neglect  or  misapplication  of  steering  or  sailing  rules,"  "  want 
of  seamanship,"  "  general  negligence  and  want  of  caution,"  and  "  error 
in  judgment."  Only  30  were  attributed  to  "inevitable  accident;" 
from  which  the  inference  is  very  manifest  that  324  must  have  been 
avoidable. 

As  a  particular  illustration  of  these  unnecessary — ^though  not 
criminal — losses  of  life  and  property,  take  the  case  of  the  Ceres^ 
wrecked  at  Carnsore  Point,  on  its  usual  passage  between  Falmoutli 
and  Dublin  on  the  1  Ith  of  November  last.  The  day  of  this  catas- 
trophe was  foggy.  The  ship  passed  certain  lights  and  landmarks 
without  seeing  them,  and  at  last  stnick  upon  a  rock  some  twenty- 
three  miles  out  of  its  ordinary  course.  The  vessel  immediately  broke 
in  two,  four  of  the  five  boats  were  washed  overboard  and  lost,  and 
only  twenty-six  of  her  passengers  and  crew  were  saved  The  Board 
of  Trade  instituted  an  inquiry,  and  the  conclusion  arrived  at  was 
*Hhat  the  loss  of  the  ship  must  be  attributed  to  the  default  of  Cap- 
tain Roscoe  in  not  using  the  lead,  which  the  circumstances  of  the 
case  imperatively  demanded.''  The  counsel  for  the  captain,  seeing 
the  weak  point  of  his  case,  endeavoured  to  strengthen  it  by  saying : 
— "  If  a  captain  were  to  bring  his  vessel  to  half-a-dozen  times  on  a 
voyage  for  the  purpose  of  heaving  the  lead  simply  because  the 
weather  was  thick,  when  he  had  no  moral  doubt  whatever  of  the 
ship's  position,  he  would  be  told  by  the  owners,  *  You  are  not  the 
man  for  us ;  we  must  get  some  one  who  has  more  confidence  than 
you  have  in  his  own  judgment,  as  it  is  no  use  trusting  one  so  timid 
with  the  control  of  our  ship/  "  It  takes  from  ten  to  fifteen  minutes 
to  heave  the  lead-  One  cast  would  in  this  case  have  sufficed,  and 
the  circumstances  are  declared  by  the  Board  of  Trade  to  have  "  im- 
peratively demanded"  it.  The  argument  of  the  counsel  seems  to  be 
that,  in  the  balance  of  the  shipowners  interest,  the  gain  of  thirty 
minutes  on  the  passage  outweighed  the  loss  of  thirty  lives,  and  the 
ship  into  the  bargain. 

The  subject  touches  other  interests  besides  those  of  trade,  for  the 
cause  of  this  increase  of  preventible  wrecks  is  undoubtedly  the  gene- 
ral inefficiency  of  the  mercantile  marine ;  and  anything  that  mani- 
fests deterioration  in  the  sole  nursery  of  the  British  navy,  cannot  but 
be  regarded  with  keen  interest  by  the  nation.  In  July  last,  Mr 
Graves,  M.P.  for  Liverpool,  moved  for  a  commission  to  inquire 
whether,  within  the  last  twenty  years,  the  supply  of  British  seamen 
liad  or  had  not  fallen  off  either  in  point  of  number  or  of  efficiency. 


tb  prove  tbat  it  Tiad,  he  <juoted  v^iy  stTOng  erpresdionft  of  opinion 
iit>tn*the  sttperintendents  of  the  shipping  offices  of  London /Glasgow, 
Liverpool,  and  several  othet  leading  deapotts.  On  behrtlf  of  thef 
Government,  Sir  Stafford  Northcoite,  then  Chainnan  of  the  Board  o^ 
Trade,  opposed  the  motion,  on  the  ground  tbat  the  facts  sought  to  be 
ascertained  were  already  known  and  indisputable.  He  alluded  to 
several  of  the  nemedies  suggested  by  dififerent  members,  and  said :— 

'^  The  true  remedy  his  right  hoDourabU  friend  (Mr,  Henley)  seemed  to 
Bay  was  in  the  hands  of  the  shipowners  the]]i$e;lve3,' who  might  get  betteir 
men  by  paying  better  wages.  No  (]oubt  that  was  the  true  and  simple 
remedy.  But  the  shipowner  was  bound  to  look  after  nis  own  interest;  an^ 
if  he  could  get  men  who  would  answer  his  purpose  at  a  low  rate,  he  would 
not  pay  a  higher  rate.  It  so  happened  that  among  foreigners  and  in  other 
directions  he  was  able  to  find  men  who,  though  not  of  the  highest  claMS, 
were  efficient  enough  to  serve  his  turn.  That  being  so,  it  was  idle  to  ex- 
pect that  the  shipowner  would  give  higher  wages  than  those  for  vvhich  h6 
eoold  get  the  services  of  such  men." 

This  remedy  cannot  be  called  the  ''true"  one,  if  it  cannot  be  ap« 
plied.    In  showing  how  it  cannot  be  applied^  Sir  Stafford  Norihcote 
very  nearly  touched  upon  the  real  cause  of  the.  eViL   He  states  that  it 
is  the  interest  of  shipowners  to  employ  inferior  in  preference  to  supe^ 
rior  seamen.    The  analysis  above  given  of  the  Wreck  Begisier  shows 
what  is  implied  under  the  expression  **  inferior  seamen.''    One-fourth 
of  the  casualties  other  than  collisions,  and  two-thirds  of  the  collisions 
are  to  be  ascribed  to  the  inferiority  or  inefficiency  of  the  sea^ 
men.      But  in  the  face  of  these  statistics,  the  President  of  the 
Board  of  Trade  assures  us,  that  it  is  the  interest  of  shipowners 
to  employ  these  inefficient  seamen — ^that  is,  to  engage  at  a  low 
rate  men  who,  by  ignorance  and  negligence,  will  cause  243  colli^ 
sioiis  rather  than  to  hire  properly  qualified  men  at  a  higher  rata 
Such  a  principle  holda  true  in  no  other  line  of  business.     In  no 
other  branch  of  industry  is  it  the  employers  interest  to  engage 
inferior  (Workmen,  for  had  hands  are  dear  at  any  wage.    An  infe- 
rior mill-hand  spoils  his  web,  and  it  is  the  interest  of  the  mill* 
owner  to  prevent  that     The  inferior  seaman  wrecks  his  ship,  but  it 
is  not  the  interest  of  the  aliipowner  to  prevent  that.    The  reason  of 
this  difierence  betv%een  shipowners  and  other  employers  is,  that  by 
means  of  insurance  they  can  purchase  immunity  from  the  casualties 
caused  by  the  inferior  sailors  at  a  sum  about  equivalent  to  the  extra 
wages  which  better  sailors  would  requira    This  is  a  perfect  anomaly 
in  our  jurisprudence,  for  every  other  employer  is  responsible  for  the 
ignorance  and  negligence  of  his  men.     Imagine  the  consequence,  if 
a  similar  privilege  were  granted  to  carriers  on  land.    If  railway 
companies  oould  purchase  on  like  terms  immunity  from  the  conse- 
quences of  all  casualities  caused  by ''  bad  look^onty"  "  neglect  to  show 
proper  light,''  "  ignorance  or  misapplication  of  the  rules  of  rail/' 
**  want  of  knowledge  in  engineering/'  and  **  general  negligence  and 
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want  of  caation  "  on  the  part  of  their  engine^riyers,  gnards^  and 
station-masters, — what  would  be  the  result  ?  Undoubtedly  the  de- 
terioration of  these  workmen,  and  the  increase  of  railway  accidents. 
Then,  if  our  army  i^as  as  much  dependant  on  the  railway  for  recruits 
as  the  navy  is  on  the  mercantile  marine,  some  M.P.  would  sound  the 
alarm,  and  the  Chairman  of  the  Board  of  Trade  would  admit  the  de- 
terioration, and  affirm  that  it  was  the  interest  of  the  companies  to  em- 
ploy inferior  workmen.  This  reasoning,  which  is  admitted  as  plaus- 
ible in  the  case  of  shipowners,  would  be  scouted  as  absurd  if 
attempted  in  that  of  railway  companies. 

.  But  insurance  is  exposed  to  a  greater  abuse  than  merely 
deadening  the  sense  of  responsibility  in  the  minds  of  honest 
shipowners,  and  encouraging  negligence  and  inefficiency  in  the 
mercantile  marine.  It  operates  as  an  incentive  to  crime.  There 
is  no  criminal  path,  in  which  lai^er  "hauls'*  are  to  be  made 
with  greater  ease  and  safety,  than  in  a  carefully-managed  course 
of  fraudulent  marine  insurance.  The  advantages  of  this  field  of 
criminal  enterprise  over  fire  and  life  insurance  are  immense.  No 
coroner  8  inquest  sits  upon  wrecks,  and  their  locus  is  generally  be- 
yond the  jurisdiction  of  any  procurator-fiscal.  A  pod  mortem  ex- 
amination of  a  murdered  victim,  or  a  minute  scrutiny  into  the  cir- 
cumstances of  a  fire  exposes  the  murderer  or  incendiary  to  great  risk 
of  detection  ;  but  a  vessel  scuttled  in  mid-ocean  is  for  ever  beyond 
the  reach  of  human  investigation.  No  evidence  of  the  crime  of 
wrecking  is  obtainable  in  the  general  case,  except  the  log-book  of  the 
ship  and  the  testimony  of  the  officers  and  crew.  As  the  crew  gener- 
ally know  nothing  about  it,  as  the  officers  have  done  it,  and  the  log- 
book has  been  doctored,  there  is  seldom  much  chance  of  a  conviction. 
Under  similar  conditions  murder  and  incendiarism  would  soon  be- 
come flourishing  branches  of  the  criminal  profession.  Any  scoundrel 
would  feel  quite  comfortable  at  his  trial,  if  the  proof  of  his  crime  were 
limited  to  his  own  writ  or  oath  :  end  that  is  pretty  nearly  what  it 
comes  to  in  the  case  of  the  wrecker. 

The  modus  operandi  of  the  fraudulent  marine  insurer  is  simple  in 
the  extreme.  He  purchases  some  old  craft,  fills  it  with  rubbish,  and 
effects  as  large  insurances  as  if  it  were  a  good  vessel  and  valuable 
cargo.  A  month  or  two  after  the  ship  sets  sail  for  the  antipodes^  the 
master  returns  from  some  outlandish  port  and  tells  how  he  was 
wrecked  on  such  a  day,  giving  the  exact  latitude  and  longitude,  and 
producing  the  log-book  and  protests  as  his  vouchers.  The  owner 
claims  insurance,  and  the  underwriters  pay  it  Even  though  they 
have  suspicions  of  foul  play,  they  generally  pay  rather  than  risk  a 
tedious  trial,  and  endanger  their  custom  with  honest  traders,  who 
value  nothing  more  highly  tham  prompt  payment  for  losses. 

Statistics  upon  this  branch  of  our  subject  are  very  meagre.  As 
already  mentioned,  the  Wreck  Segister  records  only  those  casualities 
which  occur  on  the  coasts  of  the  United  Kingdom  or  in  the  aci^'acent 
seas :  and  it  is  only  when  the  underwriten  refuse  a  claim  and  insti* 


MBRGANTILS  IKSUBANCK  249 

tnte  inqniiy,  that  the  fraudulent  marine  insurer  is  in  any  danger  of 
detection* 

In  place  of  general  statistics,  allusion  may  be  made  to  the  recent 
interesting  and  illustrative  case  of  the  Severn.  At  the  Central 
Criminal  Court  held  in  London  during  the  month  of  February  last^ 
two  men  were  sentenced  to  twenty  years  penal  servitude,  another  to 
ten,  and  another  to  live,  for  scuttling  this  ship  and  attempting  to  de* 
&aad  the  insurance  companies.  The  perpetration  of  the  crime  in 
this  instance  was  distinguished  by  a  carelessness  and  openness  indi* 
cative  of  a  hand  grown  callous  by  repetition  and  a  heart  grown  feai^ 
less  by  previous  escapea  No  one,  att43mptiQg  such  a  crime  for  the 
first  time,  would  have  been  so  regardless  of  appearances.  We  are 
not  surprised,  therefore,  to  hear  Webb  the  principal  actor  confess  to 
the  captain,  that  he  had  done  the  trick  successfully  before,  and  would 
do  it  again ;  and  to  learn  that  another  warrant  was  out  against  him 
and  one  of  his  accomplices  for  wrecking  the  Jane  Brown  some  years 
ago.  A  rather  ugly  circumstance  was  elicited  in  the  cross-examinar- 
tioQ  of  the  captain,  viz.,  that  the  Severn  was  not  the  first  insured 
vessel  which  had  gone  down  mysteriously  while  under  his  chai^a 
The  evidence  in  tliis  case  leaves  one  in  little  doubt,  that  the  accused 
were  a  regular  gang  of  fraudulent  marine  insurers.  Probably  they 
were  not  a  solitary  one. 

Most  of  the  remarks,  which  have  been  made  with  reference  to 
wrecking,  apply  equally  to  fires.  The  tendency  of  full  or  over- 
insarance  to  produce  carelessness  is  exactly  similar,  the  temptation 
to  crime  is  equally  strong — save  for  the  check  afforded  by  the  greater 
risk  of  detection.  The  motives  leading  to  the  crime  of  incendiarism, 
as  disclosed  at  trials,  are  invariably  hatred  to  the  person  whose  pro- 
perty is  set  on  fire,  or  tbe^  desire  to  defraud  the  insurance  companies 
—except  in  such  rare  cases  as  that  which  occurred  at  the  Glasgow 
Circuit  in  September  last^  where  a  man  was  tried  for  committing 
eleven  acts  of  fire-raising,  the  sole  discoverable  motive  being  the 
pleasure  and  excitement  of  helping  to  extinguish  them. 

A  fire  is  often  an  immense  boon  even  to  the  honest  merchant.  He 
may  have  too  large  a  stock  on  hand,  it  may  be  getting  out  of  fashion 
or  past  the  season,  or  he  may  be  hard  pressed  for  ready  money.  In 
such  circumstances  a  fire  is  a  most  welcome  customer.  It  takes  no 
exception  to  old  fashions.  It  never  attempts  to  drive  a  hard  baigain, 
hut  pays  in  cash  with  no  abatement  Should  it  not  clear  the  whole 
stock,  its  visit  to  the  premises  greatly  aids  the  sale  of  what  remains. 
It  attracts  pnblic  attention,  and  gives  an  emphasis  and  prominence 
to  the  advertisements  which  immediately  crowd  the  newspapers, 
about  the  cheap  sale,  at  immense  sacrifices,  of  the  slightly  soiled  goods. 
Even  an  honest  deaJer  often  reaps  the  benefit  of  the  happy  accident^ 
which  a  little  more  attention  on  his  part  might  have  prevented.  It 
is  not  a  wide  step  from  this,  for  the  criminal,  with  that  art  which 
apes  simplicity,  to  bring  about  a  similar  happy  accident  A  skill* 
lolly  adjusted  train  of  carelessly  thrown  down  waste-paper  left  at 
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dosing  the  shop  at  night  between  the  fire-place  and  certain  Very  in- 
flammable goods,  does  the  whole  trick,  and  the  fire  by  its  success  de- 
stroys all  titice  of  its  origin. 

In  the  absence  of  statistics  we  ha^e  recourse  to  the  opinions  of  those 
who  may  be  held  authorities  on  th|  subject  of  fires.  In  a  work  on 
Fires  published  last  year  by  Mr  Charles  Young,  Civil  Engineer, 
London,  there  occurs  the  following  expression  of  opinion :  "  Fires  are 
continually  said  to  occur  by  accident,  or  are,  as  they  are  termed,  ac- 
cidental :  it  has  been  said  that  99  fires  out  of  every  100  are  prevent- 
ible,  and  may  be  divided  into  two  kinds — ^those  wj^ich  are  wilful  and 
those  which  arise  from  carelessness.''  No  higher  authority  on  any 
matter  connected  with  fires  can  be  found  than  the  late  Captain 
Braidwood,  who  so  long  and  successfully  commanded  the  London 
Fire  Brigade,  and  he  states  in  his  posthumous  work  on  this  subject 
that  nineteen-twentieths  of  the  fires  which  take  place  are  attribntable 
to  negligence  alone.  He  mentions  a  C8se  where  upwards  of  ^100,000 
were  lost  through  the  partner  of  a  large  establishment  lighting  gas 
with  a  piece  of  paper  which  he  carelessly  threw  away,  although  it 
was  a  strict  rule  in  the  place  that  gas  was  to  be  lighted  with  tapers 
which  were  supplied  for  the  purpose.  With  regard  to  incendiarism 
he  says  (p.  46)  that  while  malicious  and  monomaniac  incendiarism 
is  very  rare  in  London,  fraudulent  incendiarism  is  rather  common. 

Much  more  of  personal  interest  might  have  been  imparted  to 
this  article  by  narrating  the  criminal  career  of  the  Frenchman,  Doua^ 
on  whom  sentence  of  death  was  passed  at  Antwerp  in  November. 
This  man  graduated  in  crime  at  Bordeaux,  in  1864,  by  committing 
one  or  two  good  felonies  of  the  ordinary  type — ^fraudulent  bankruptcy 
and  forging  bills  of  lading  to  the  value  of  £36,000.  He  then  began 
to  manifest  a  genius  able  to  grasp  the  immense  criminal  capabilities 
of  insurance,  in  all  its  branches  of  life,  fire,  and  marina  A  man 
cannot  set  up  as  a  criminal  in  either  of  the  two  latter  without  some 
capital  for  the  purchase  of  the  property  to  be  insured.  But  life 
insurance  requires  only  the  amount  of  the  first  premium ;  and  if  he 
has  no  wife — unlike  Palmer  and  Pritchard — ^whose  life  he  could  insure 
and  then  terminate,  he  has  always  an  insurable  interest  in  his  own. 
Douat  accordingly  effected,  in  certain  Parisian  offices,  on  his  own 
life,  insurances  to  the  extent  of  ^4000.  He  then  retired  to  London 
in  order  to  die  there.  This  he  speedily  accomplished,  and  promptly 
despatched  to  his  accomplices  a  certificate  of  the  motimfnl  event. 
While  they  were  following  up  his  scheme  against  the  Paiisian  in- 
surance companies,  he  was  following  his  coffin  to  a  London  suburban 
cemetery,  where,  with  the  usual  indications  of  sorrow,  (he  wept  at 
the  trial  when  he  thought  of  it)  and  the  customary  ceremonies  of 
religion,  he  committed  to  the  grave  a  lump  of  lead.  His  was  the 
frequent  fate  of  genius — not  to  be  appreciated  by  his  age.  Many 
portions  of  his  biography  are  wrapt  in  obscurity ;  but  in  July  last 
he  turned  up  in  Antwerp.  He  chartered  a  vessel  to  take  a  cargo  of 
watches,  jewellery,  ^c,  valued  at  250,000  fr.,  to  India,  and  attempted 


UmOASTTLE  INSITBANCK  251 

to  effect  large  insurances  an  them  in  the  Dutch  companies.  These, 
however,  being  too  stolid  and  cautious,- demanded  a  sight  of  the  goods. 
There  they  were  in  immense  hampers,  lying  on  the  harbour  in  the  im- 
mediate vicinity  of  the  shipping ;  bn(  a  minuter  inspection  could  not 
be  allowed,  because  the  cases  were  lined  with  zinc,  and  the  goods  so 
skilfally  and  carefully  packed,  that  no  man  there  could  replace  them. 
The  companies  were  too  stupid  to  be  convinced,  and  got  an  order 
from  the  judge  to  have  the  hampers  opened.  A  day  was  appointed 
for  the  purpose,  and  Douat  received  notice  to  attend  On  the  night 
before  that  day  the  hampers  burst  into  a  fierce  conflagration,  the 
flames  communicated  with  the  nearest  vessels,  and  the  whole  shipping 
in  the  harbour  was  in  imtnioent  danger  of  total  destruction,  but  for 
the  prompt  efforts  of  the  harbour  officials  and  a  favourable  wind; 
The  hampers  were  not  totally  consumed,  and  among  the  debris  was 
found  a  good  sample  of  their  contents ; — ^instead  of  watches  and 
jewellery,  shavings  and  chips,  tar,  powder,  and  alcohol.  The  indi- 
vidual, who  had  been  observed  skulking  out  of  the  harbour  almost 
immediately  before  the  fire  broke  out,  was  identified  a3  Douat,  and 
sentence  of  death  has  been  the  consequenca 

We  have  left  but  little  space  to  discuss  the  remedies  which  have 
been  suggested  for  these  evild.  With  reference  to  incendiarism,  that 
which  at  once  occurs  is  more  thorough  investigation  into  the  origin 
of  fires.  The  two  English  writers,  to  whom  reference  has  been  made, 
being  familiar  with  the  operation  of  coroners'  inquests,  suggest  that 
an  inquest  on  each  fire  would  be  the  true  mode  of  lessening  this  evil 
In  Scotland  the  procurator-fiscal  is  our  substitute  for  the  English 
coroner  and  his  jury ;  and  the  Lord  Advocate  has  in  a  recent  circular 
directed  the  special  attention  of  these  officials  to  this  subject  When-^ 
ever  a  fire  occui's,  and  there  are  circumstances  of  suspicion  about  its 
origin,  an  investigation  is  to  be  instituted  and  followed  out;  and  in 
cases  of  extensive  destruction  of  property,  or  where  lifQ  has  been 
endangered,  the  fiscal  is  to  satisfy  himself  as  to  the  absence  of  any 
ground  of  suspicion. 

No  doubt  such  provisions  may  prove  remedial  to  a  certain  extent; 
for  the  danger  of  detection  is  always  a  prime  deterrent  from  crime. 
But  such  a  remedy  is  limited  in  its  application,  and  falls  short  of 
complete  efficacy.  It  can  affect  incendiarism  alone,  and  leaves  unmet 
the  greater  evil  of  fraudulent  marine  insurance.  Besides,  the  fear  of 
detection,  so  long  as  it  does  not  amount  to  certainty,  can  only  repress 
crime ;  it  cannot  exterminate  it.  This  greater  and  perfect  result  can  ' 
be  accomplished  only  by  the  removal  of  the  incentive  to  crime.  An 
nnoiistakeable  illustration  of  this  principle  is  the  >  utter  annihilar 
tion  of  the  crime  of  snmggling  across  the  border,  produced  by  the 
equalisation  on  both  sides  of  it  of  the  excise  duties.  When  the 
Scotch  duty  on  whisky  was  2s.  4|d.  a  gallon,  and  the  English  duty 
vas  Us.  8^d,  there  existed  a  bribe  and  incentive  to  crime  which  no 
danger  of  detection  was  sufficient  to  repiess.  Whenever  a  uniform 
duty  of  8s.  was  imposed,  smuggling  ceased.    The  only  hope  for  such 
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a  reifa^dy  in  the  case  in  question  ia  in  a  legislative  enactment,  pro- 
hibiting full  insurance,  and  necessitating  in  every  case  of  loss  by 
fire  or  sea  that  the  owner  should  himself  bear  a  certain  proportion  of 
that  loss.  This  principle,  if  it  could  be  elaborated  into  a  workable 
scheme  by  praotica]  insurers  and  legislators,  would  place  our  whole 
system  of  insumnce  on  a  much  sounder  basis  than  it  has  ever  yet 
occupied.  It  is  in  perfect  harmony  with  the  essential  theory  of  in- 
Burance*  which  is  the  division  of  risk  among  many,  and  not  the  entire 
removal  of  all  risk  from  him  who  alone  has  any  power  to  avert 
danger.  There  would  then  be  no  equilibrium  of  interest  between  the 
loss  and  the  success  <^  mercantile  ventures,  and  no  .balance  over  to 
weigh  down  the  scale  of  culpable  negligence  or  crima  It  would 
purge  our  jurisprudence  of*  that  rank  anomaly — the  total  practical 
exemption  of  shipowners  from  the  injurious  consequqpces  of 
the  negligence  or  ignorance  of  their  emphyis.  It  would  make 
their  interest  to  have  only  the  30  **  inevitable"<  collisions,  rather 
than  the  324  avoidable  ones ;  and  for  this  purpose  it  would  neces- 
sitate the  employment  of  more  and  better  seamen.  Thus  would 
the  deficiency  in  our  naval  nursery  be  remedied,  and  Mr  Graves  be 
satisfied.  At  the  same  time,  the  premiums  of  insurance  would  be 
immensely  lessened.  At  present  the  underwriter  charges  the  honest 
and  careful  as  well  as  the  dishonest  and  negligent  trader,  according 
to  a  scale  calculated  to  protect  him  against  all  losses,  however  oocar 
sioncd.  He  estimates  at  present  that  there  shall  be  354  collisions ; 
then,  he  wuuld  reckon  on  only  30.  The  saving  thus  effected  on  in* 
surance  would  fully  cover  the  increased  expenditure  in  seamen's 
wages.  The  same  holds  true  with  regard  to  tires.  Accoixiing  to  one 
of  the  authorities  quoted  above,  nineteen-twentleths  of  the  fires  are 
preventible,  being  the  result  of  negligence ;  and  by  another  authority, 
ninety-nine  per  cent  are  caused  by  negligence  and  fraud.  That 
insurance  premiums  would  fail  with  the  lessening  risk  is  demonstrated 
by  the  experience  of  Liverpool,  During  the  five  years  from  1838 
to  1845,  there  was  lost  in  that  town  ^§^776,762  on  warehouse  risks. 
Insurance  premiums  rose  from  8s.  per  cent  to  30s.,  40s.,  and  even  45s. 
per  cent  As  trade  was  unable  to  bear  such  a  heavy  additional  im* 
post,  a  local  Act  of  Parliament,  6  and  7  Vict,  c.  109,  was  obtained, 
restrictiug  the  size  and  height  of  warehouses,  and  enacting  other 
expensive  precautionary  measurea  A  retrospective  effect  was  given 
to  the  Act,  and  tenants  in  old  warehouses  were  authorised  to  make 
the  prescribed  alterations  and  retain  their  rents  till  the  cost  was 
defrayed.  The  beneficial  effect  of  this  energetic  piece  of  l^islative 
interference  was  speedily  indicated  by  the  return  of  insurance  pre- 
miums to  their  old  figure  of  8& 

The  British  public  has  a  natural,  and,  on  the  iv^hole,  a  salutary 
repugnance  to  legislative  interference  with  civil  contracts.  They 
hold,  that  every  man  is  the  best  guardian  of  his  own  interesta 
General  expediency,  however,  necessitates,  in  certain  instances,  a 
departure  from  this  principle ;  and  we  think  that  a  goo^  prima  fao*4 


case  for  such  departiire  is  made  out  with  reference  to  mercantile 
insurance.  Were  government  to  interfere,  it  ^rould  not  be  the  first 
occasion  on  which  xt  has  regulated  this  contract  of  insurance.  To- 
wards the  close  of  last  centunr  the  pernicious  practice  of  gambling 
life-insurances  so  endangered  the  safety  of  the  community  as  to 
necessitate  the  passing  of  14  Geo.  Tit,  c.  48.  The  grounds  for  legis- 
lative interference  now  are  quite  different  from  what  they  were  then, 
bat  they  are  equal].y  valid — the  preservation  of  property  and  the 
lepresaion  of  crime.  T.  F. 
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PROCEDURE  IN  THE  COURT  OF  SESSION.  ' 

TO  T&B  OfTOR  OF  "  frffil  ^OtTttVAL  09  JOBSBPfiUBKHOB." 

Sib, — The  recent  oba&gea  ita  the  Court  of  SesBion  offer  a  favoiiraUe 
opportunity  for  considering  the  whole  mode  of  dupensing  justice  in  onr 
Supreme  Goorts.  I  appr<neh  the  sobjeot  with  no  political  or  party  biaa, 
and  witii  no  wbh  to  delaract  from  the  leamii^g  and  dignity  of  the  beDoh ; 
our  jadges  are  all  upright  and  admirable  men ;  but  the  legal  machineiy 
which  they  have  to  work  is  Cttikibroas  and  out  of  keeping  with  the  mercan- 
tile and  mercorial  spirit  of  the  present  day.  It  has  always  seemed  to  me 
a  matter  of  surprise  how  the  Oourt  of  Session  should  not  be  one  of  the  most 
popular,  as  it  is  one  of  the  most  time-honoured,  institunions  of  the  country. 
It  is  useless  to  shut  our  eyes  to  the  fact  that  ii  is  not  so.  The  better  cbss 
of  town  agents  shun  it ;  even  those  who  have  made  their  reputation  by  it 
avoid  it,  while  the  whole  class  of  well-to-do  practitioners  and  conveyancers 
in  the  country,  persilade  their  clients  to  settle  their  disputes  in  any  way, 
lather  than  go  through  the  ordeal  of  the  Court  of  Session ;  and  in  conse* 
quenoeits  businesa  is  a  mere  fk«ctional  part  of  the  litigation  of  the  country, 
or  rather  of  what  that  litigation  would  be,  if  the  Court  of  Session  enjoyed 
the  esteem  of  the  profession  and  the  public,  to  the  same  extent  as  the 
Supreme  Courts  in  England  do.  Much  has  been  worthily  done  by  the 
late  Lord  President  McNeill,  to  facilitate  business,  and  to  wipe  off  arrears ; 
his  example  gave  an  impulse  and  energy  to  the  whole  bench ;  but,  not- 
withstanding his  imflinching  integrity  and  devotion  to  work,  there  are  six 
months'  arrears  of  cases  waiting  to  be  heard  in  the  First  Division.  Now 
when  one  considers  that  the  Court  of  Session  sits  only  for  seven  months  in 
the  year,  that  amount  of  arrears  is  a  serious  impediment  to  business,  and  a 
source  of  much  heart-burning.  Lord  Brougham  boasted  that  when  he  got 
the  Chancellorship  of  England,  there  were  eight  years  of  arrears  of  cases, 
and  that  when  he  lefl  the  woolsack  he  had  cleared  them  all  off.  Few  men 
have  Brougham's  capacity  for  work ;  but  his  example  and  his  energy,  it  is 
to  be  hoped,  will  be  imitated  by  Lord  President  Inglis,-— who  has  yet  a 
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reputation  to  make  as  a  judge  at  the  head  of  the  Court.  Hitherto,  in  the 
Second  DivisioOy  his  lordship  has  occupied  a  subordinate  place^  and  this  maj 
have  somewhat  hampered  and  crippled  his  energies ;  but  the  profession  now 
looks  to  him  to  inaugurate  a  new  reign  and  order  of  business ;  and,  with 
all  deference  to  his  great  experience  and  wisdom,  we  respectfully  make  the 
following  suggestions.  First  of  all,  the  vacations  of  the  Court  ought  to  be 
shortened,  at  least  until  the  arrears  of  business  are  wiped  off;  the  blank 
days  of  the  Lords  Ordinary  should  be  abolished,  and  the  Court  ought  to  sit 
on  Mondays  as  on  >other  days  of  the  week.  The  latter  suggestion,  if  carried 
out,  would,  doubtless,  interfere  with  the  Criminal  Court,  which  is  held  on 
Mondays,  but  Saturday  might  be  set  apart  for  this  purpose,  and  except  as 
regards  criminal  business,  which  is  now  for  the  most  part  of  a  petty  de- 
scription, occupying  only  a  few  hours, — we  would  make  Saturday  in  reality, 
what  practically  it  has  long  been, — a  holiday.  From  Friday  to  Monday 
would  afford  sufficient  rest  and  time  to  the  learned  judges  to  read  their 
papers  before  entering  upon  the  labours  of  a  new  week.  These  changes 
would  make  the  Outer-bouse  judges  work  five  out  of  seven  days  of  the 
week,  instead  of  only  three  days  and  a  half  as  at  present  When  one  con- 
siders that  the  country  pays  thirteen  indges  480(^  a  7^^^  ^^'^  upwards  for 
life,  that  they  sit  only  for  seven  months  in  the  year,  and  only  for  four  days 
and  a-half  each  week  during  these  sevep  months^  one  is  not  surprised  at 
the  longevity  of  the  judges,  the  diminution  of  business,  or  the  amount  of 
arrears.  It  is  Indierdns  to  call  their  woric  hard  work,  as  compared  with 
what  English  judges,  or  members  of  Parliament,  or  medical  and  literary 
men',  or  even  prosperous  mevchants,  have  to  undergo.  What  would  Sir 
James  Simpson  or  Professor  Christison  give  for  one  whole  day*s  rest  in  the 
week  to  study  their  cases  ?  The  country,  it  is  true,  never  wants  a  court, — 
for  there  is  always  a  Lord  Ordinary  on  the  bilht, — but  the  civil  buaness  of 
the  country  is  in  reality  in' statu  quo  for  five  months  in  the.  year.  I  take 
leave  to  say,  there  is  no  public  establishment  in  this  or  any  other  country, 
that  enjoys  the  same  immunity  from  work  as  the  Court  of  Session.  One 
would  not  greatly  grudge  this,  if  the  business  of  the  country  did  not  suffer 
thereby.  All  that  is  irequired  is,  that  the  judges  should  remain  at  their 
posts,  like  others,  so  long  as  there  is  work  to  do. 

The  next  change  which  I  would  suggest  is  the  abolition,  as  at  present 
eonstituted,  of  the  Commission  or  Hieh  Court  of  Teinds.  Like  the  wooden 
horse  of  Troy,  the  Teind  Court  is  too  big  and  unwieldy  for  any  useful  pur- 
pose, but  to  stop  the  way  and  impede  the  general  business  of  the  courts. 
Clergymen  and  antiquarians  may  have  Eome  remnant  of  veneration  for  the 
large  antique  animal,  but  few  lawyers  understand  its  movements  or  sym- 
bols; Its  nomenclature  is  barbarous;  its  history  obscure ;  and  though  it 
sometimes  makes  the  '' unskilful  laugh  "  to  see  young  counsel  thrust  and 
hurl  their  pointless  spears  into  its  hollow  sides, — it  cannot  but  make  the 
^\iudicious  grieve,"  when  they  consider  the  vast  cost  of  time  and  montry  at 
which  it  is  kept  up.  For  though  the  Teind  Clerk  regularly  scatters  the  in- 
cense of  flowers  over  its  deliberations,  and  it  is  in  itself,  a  solemn  and  stately 
sight,  it  is  also  a  melancholy  sacrifice  of  time,  for  nine  supreme  and  learned 
judges  to  assemble  like  so  many  conscript  fathers,  in  solemn  conclave,  to 
determine  whether  a  poor  underpaid  country  minister  is  to  have  an  extra 
ohalder  of  moal  added  to  his  income*  One  judge  in  the  Outer-House,  and 
four  in  the  Inner,  can  determine  and  decide  a  case  involving  the  suocesnon 
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to  the  Estates  and  Earldom  of  Breadalbane ;  T)at  it  needs  the  nnitod  wis- 
dom of  nine  jadges  to  add  a  chalder  to*  a  minister's  stipend !  If  the  bosi- 
ness  of  the  Teind  Court  were  transferred  to  one  of  the  Lords  Ordinary, 
with  an  appeal  incaisesof  difficulty,  the  church  and  clergy  would  not  suffer, 
and  the  business  of  the  Court  of  Session  Would  not  be  interrupted  for  three 
hours,  ODce  a  fortnight,  as  at  present.  It  would  be  for  the  interest  of  the 
diurch  and  clergy,  to  have  their  cases  carried  through  in  a  more  8pecdy 
and  satisfactory  manner ;  for  no  ease  lingers  like  an  opposed  teind  case. 
From  the  dark,  mysterious,  middle-sged,  musty  nature  of  the  subject,  it 
becomes  hateful  both  to  bench  and  bar,  and  to  every  one  but  the  case* 
hardened  teind  clerk.  On  behalf  of  the  clergy  and  the  public  alike  I  plead 
therefore  for  a  thorough  reformation  and  reconstruction  of  the  'Teind  Court 
and  process. 

Another  hindrance  to  the  despatch  of  business,  is  the  undue  length  of 
advisings  in  the  Inner  House.     It  is  difficult  to  restrain  within  bounds  the 
natural  loquacity  of  human  nature ;  and  ''  fame,"  we  are  told,  is  the  last 
''  infirmity  of  noble  minds ; "  but  life  is  short  and  art  long,  and  our  judges 
would  do  well  to  remember  this  when  advising  cases  ad  longum.     Each 
judge  gives  a  full  and  separate  narrative  of  the  case,  and  lays  before  the 
profession  and  the  public  the  whole  mutilated  carcass  of  the  suit,  which  he 
has  dissected  and  reconstructed  in  his  study ;  the  disjecta  membra  litis  out 
of  which  he  has  framed  his  judgment, — the  arguments  for  and  against, — the 
objections  and  counter  objections ;  nay  the  very  lights  and  shadows  of  truth 
and  error  that  swayed  to  and  fro  in  his  mind,  are  set  forth  in  detail,  with  a 
pomp  and  prodigality  of  language  and  illustration,  absolutely  appalling  to 
read,  or  look  at.     Much  study  is  '*  a  weariness  to  the  flesh,"  said  Solomon; 
but  he,  with  ail  his  wisdom,  bad  no  idea  of  what  it  was,  to  read  through  a 
course  of  legal  reports,  like  Shaw,  and  Dunlop,  and  Macpherson ;  and  that 
too,  by  modem  and  artificial  gas-light     Burning  the  midnight  oil  and 
"out- watching  the  bear,"  is  not  a  poetical  fancy,  but  a  sad  prose  reality  of 
a  lawyer's  existence.     He  cannot  help  himself.     But  what  he  has  to  read 
18  nothing  compared  with  what  a  lawyer  of  the  next  generation  will  have 
to  do,  if  the  system  of  reporting  and  advising  ad  longum  goes  on  as  al 
present     Lord  Campbell  animadverted  in  the  strongest  terms  on  the  prac- 
tice of  his  Vice- Chancellor  setting  forth,  in  full  detail,  the  whole  arguments 
and  reasons  upon  which  he  had  formed  his  judgment     Human  life,  he  said, 
was  too  short  to  review  or  even  to  read,  the  details  of  a  judgment  of  five 
hundred  pages.     It  would  be  well  if  the  spirit  of  Lord  Campbell's  remark 
were  more  generally  acted  upon  in  judicial  matters.     What  the  profession 
wants,  is  the  outcome  and  flower  of  the  judgment ;  the  finished,  perfect 
pedestal,  not  the  hidden  and  inner  foundation  of  bricks,  straw,  and  mortar, 
upon  which  that  pedestal  is  reared.     Our  older  race  of  judges  knew  this 
well    Morrison's  Dictionary  is  full  of  the  arguments  of  counsel,  but  the 
decisions  of  the  court  occupy  but  a  small  place  in  it,  and  are  models  of 
Spartan  brevity.    Shaw  and  Dunlop  introduced  the  system  of  reporting  the 
opinions  of  the  judges  in  exfenso,  so  that  now  human  life  is  too  si  ort  for 
reading  the  reports.     Agents  and  counsel  in  active  practice  caunot  do  it 
In  eonsequence  much  bad  law  has  been  uttered  and  printed,  and  obscurity 
and  uncertainty  have  crept  into  a  science  which  ought  to  be  simple  and 
easily  mastered.     A  court  of  justice  is   not  a  Porch  or   an  Academe 
for  philosophic  and  syllogistic  debate  and  display,  but  a  forum,  for  the 
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liesrm^  of  caiueB,  wad  the  despftteh  of  bnaiDess.  Except  in  important  ani 
ozeeptional  eases,  it  might  be  left  to  one  judge  to  deliver  the  opinion  of 
the  Court     This  is  the  praotioe  in  England.* 

*In  the  Outer- Hoose  some  minor  changes  might  be  introduced ;  mA 
for  instance,  as  the  abolition  of  the  discretionary  power  of  agents  to  eon- 
sent  to  prorogate  the  time  for  lodging  papers,  m  such  prorogation  should 
be  allowed  unless  bj  the  authority  of  the  court,  and  even  then,  <«ce  only, 
and  on  special  cause  shewn.  Decree  should  follow  as  a  matter  of  course, 
if  a  party  failed  to  lodge  his  paper  within  a  specified  time.  I  would  even 
suggest,  that  the  proyision  of  the  Sheri£f  Court  Act  that  a  caa%e  not  mored 
In  for  three  months  shall  <o  %p$o  stand  dismissed,  should  be  a  rule  of 
court.  This  penalty  has  had  a  most  beneficial  effect  in  the  conduct  of 
business  in  the  Sheriff  Court ;  and  would  probably  have  an  equally  saintarj 
influence  in  the  Court  of  Session.  When  a  case  is  brought  into  court,  the 
judge,  and  not  the  agents,  should  be  dominus  littM^  tnd  have  power  to  com- 

el  parties  either  to  join  issue  within  a  certain  time,  or  abandon  the  suit. 
le  number  of  days  for  reclaiming  against  a  final  judgment  might  alao  be 
shortoned.  Twenty*one  days  is  too  long ;  thirteen  days  would  be  amply 
sufficient  The  ''  law*s  delay  "  frightens  suitors  much  more  than  the  eoets 
of  the  suit  That  **  time  is  money  "  is  an  axiom  currently  believed,  and 
constantly  acted  upon,  in  the  present  sge,  eveiywhere  except  in  the  Coort 
of  Session.  A  merchant  cannot  afford  to  let  his  money  lie  locked  up  in  a 
laW'Suit  No  court  should,  by  dilatory  procedure,  put  it  in  the  poww  of 
a  dishonest  suitor,  to  take  advantage  of  his  neighbour,  by  using  the  '*  law's 
delay  "  as  a  means  of  escaping  from  the  just  and  prompt  payment  of  his 
debts.  That  this  is  now  done  is  well  known  to  the  mercantile  community. 
It  is  a  common  and  clamant  grievance  on  exchange,  and  can  only  be 
remedied  by  a  firm  determination  on  the  part  of  the  Lord  President  and 
the  Court,  to  refuse  every  motion  for  delay,  and  make  the  forms  of  pro* 
oedure  simple,  explicit,  and  expeditious.  By  doing  so,  a  vitslity  would  be 
given  to  business,  which  would  react  on  both  counsel  and  agents,  and  lead 
to  the  happiest  results.  The  sleepless  energy  of  soul  of  Lord  ColiMisay 
communicated  itself  to  the  whole  court ;  and  shed  light  and  influence  like 
a  genial  sun,  wanning  and  giving  life  to  alL  It  is  to  be  hoped  his  example 
will  encourage,  and  animate  his  successor  to  follow  in  his  footsteps,  and 
thus  secure  the  gratitude  of  his  country  and  the  profession.  H. 

• 

*  We  think  our  correnpondent  has  made  too  much  of  the  waste  of  time  on  adria- 
ings,  which  really  occnpy  a  comparatitelj  short  time.  He  has  prohablv  be«n  led 
to  do  so  bf  obserTing  the  grreat  space  occupied  bj  triTlal  repetitions  in  the  reporta 
It  may  be  proper  and  expedient  for  judges  to  say  mach  on  the  i>eiich  by  way  of 
illqatrating  and  enforcing  a  principle  or  its  application,  which  it  is  the  duty  of  the 
reporter  (even  against  the  wish  of  the  judge  who  does  him  the  honour  of  revising  his 
opinion)  to  sift  and  abridge  for  the  benefit  of  his  subscribers  and  the  public  We  are 
inclined  to  think  that  much  greater  obstruction  to  the  progress  of  business  is  caused 
by  "judicial  interruptions"  in  the  course  of  the  debate,  a  practice  for  which  the 
judges  are  perhaps  not  so  much  to  be  blamed  as  counsel.  If  the  court  found  that 
counsel  always  stated  their  cases  logically  and  artistically,  and  therefore  shortly,  and 
that  in  order  to  do  so  they  were  always  well  prepared  and  never  forgot  a  point,  it 
would  seldom  or  never  interrupt.  It  is  notorious  that  this  lesson  is  sometiroei 
actually  learned  by  judges  in  regard  to  a  counsel  from  whom  they  can  depend  oa 
gettingthe  best  possible  argument  by  sitting  quiet  and  hearing  him  out.— {£d.  J.  J.) 
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The  ManagenufU  of  Scotch  Burinese  in  Parliafnent. — Some  weekft 
ago,  but  too  late  for  even  a  passing  notice  in  our  last  number,  Mr 
Baxter  and  some  other  gentlemen  informed  an  incredulous  House 
of  Ck>mmoDS  that  the  Lord  Advocate  was  *'the  political  dictator  of 
Scotland/'  and  that  Scotland  was  dissatisfied  that  so  much  "  power, 
patronage,  and  legislative  responsibility,'*  should  be  placed  in  the 
hands  of  a  mere  practising  lawyer,  who  had  other  public  and  private 
duties  sufficient  to  occupy  all  his  time.  Mr  Baxter  reminded  the 
House  that  he  had  proposed  some  years  ago  that  an  Under  Secre* 
taiy  should  be  appointed  for  the  management  of  Scotch  business, 
but  that  the  proposition  had  not  then  met  with  the  acceptance  at 
the  House  ;  and  he  renewed  it  now  because  of  a  change  of  circum-^ 
stances,  and  of  representations  which  had  been  made,  which,  he 
hoped,  would  lead  Her  Majesty's  Government  to  return  a  favourable 
answer  to  the  question.  We  presume  that  the  change  of  circum* 
stances  referred  to  is  the  change  from  a  Whig  to  a  Tory  Govern-^ 
ment^  and  the  fact  that  two  successive  Lord  Advocates  of  the  Ibtter 
have  been  unable  to  find  seats  in  Parliament  We  know  of  no  othef 
change  of  circumstances  likely  to  lead  to  such  a  result  The  repre- 
sentations which  he  afterwards  tells  us  are  those  '^  of  Scotch  mem«^ 
hers  who  represent  the  feelings  of  the  Scotch  people,"  must  be  those 
of  gentlemen  who,  as  we  have  long  known,  are  discontented  with 
the  influence  exercised  by  the  Lord  Advocate  on  Scotch  affairs,  and 
who  perhaps  are  visited  in  sleep  by  visions  of  an  under  secretary^ 
ship,  in  which  they  may  themselves  enjoy  the  "*  power,  patronage, 
and  responsibility."  It  is  certainly  not  true  that  any  considerable 
degree  of  discontent  {»«vails  in  Scotland  with  tho  present  arrange- 
meats  for  the  conduct  of  Scotch  business  in  Parliament  Certain 
members  of  Parliament,  representatives  chiefly  of  sectional  interests 
and  extreme  or  crotchety  views,  "did  chafe  and  grumble  at  the  legiti- 
mate influence  exercised  in  Parliament  hy  Mr  MoncreifF,  an  influence 
which  it  would  be  a  mistake  to  attribute  entirely  to  the  office  which 
he  held,  for  it  was  quite  as  much  due  to  the  fact  that  he  was  im* 
measurably  the  ablest  and  the  most  accomplished  of  Scotch  repre*' 
Bentatives.  There  is  also  a  small  number  of  persons  who  are  ac-> 
toated  by  an  unfortunate,  but  perhaps  in  **  this  pence-counting, 
parcel-tying  generation,"  not  an  unnatural,  jealousy  of  the  ruMease  de 
la  robe^  which  is  one  of  the  most  important  remnants  which  Scot- 
land possesses  of  her  old  national  institutiona  Beyond  these  nar- 
row circles, — the  people  in  Parliament  who  are  moved  by  personal 
ambition,  or  personal  pique  at  the  defeat  of  favourite  schemes,  and 
those  out  of  Parliament  and  in  it  who  dislike,  because  they  cannot 
appreciate  the  value  of  a  learned  profession,  entire  satisfaction  exists 
ereiy  where  with  regard  to  the  ordinary  management  of  Scotch  poli- 
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tical  business.  All,  of  course,  cannot  be  perfect ;  but  we  need  only 
appeal  to  the  numerous  comparisons  between  the  manner  in  which 
the  Scotch  and  the  English  legislation  has  been  carried  through, — 
comparisons  generally  made  by  Englishmen, — in  order  to  show 
that,  relatively  at  least,  we  have  nothing  to  complain  of,  but  very 
much  reason  to  be  pleased.  No  doubt  the  present,  as  well  as  the 
late  Tory  Governments,  have  been  annoyed,  and  some  inconvenience 
has  been  caused  by  the  absence  of  their  Lord  Advocates  from  Par- 
liament But  we  do  notimt^pne  thatTories  at  least  will  willingly  admit 
that  to  be  a  chronic  evil ;  and  if  it  were,  a  Tory  Under-Secretary  ia 
not  more  likely  to  be  popular  with  a-Scotch  constituency  than  a  Tory 
Lord  Advocate.  We  trust  that  the  gentlemen  of  both  parties  who 
promote  this  innovation  are  as.  averse  as  we  are  to  commit  Scotch 
business  to  some  Riglit  Honourable  quill-driver  in  the  Home  Office, 
who  has  got  a  seat  for  an  English  county,  and  knows  nothing  about 
Scotland  except  that  it  is  the  land  of  grouse  and  red  deer.  We 
deny,  therefore,  that  Lord  Advocates  have,  as  a  rule,  been  unable  to 
attend  properly  to  the  business  of  the  country,  and  we  most  empha^ 
tically  deny  that  they  are  at  a  disadvantage  in  that  respect  as  com- 
pared with  any  probable  Under-Secretary.  Mr  Walpole,  however 
disposed,  suo  tnore^  to  yield  to  any  pressure  however  gentle,  satis- 
factorily showed  that  they  have  not  the  supposed  excess  of  power. 
Most  people  who  know  anything  about  Scotch  matters  know  that 
the  ecclesiastical  patronage  of  the  Crown  is  really  exercised  either 
by  the  principal  heritor  in  any  vacant  parish  professing  the  politics 
of  the  ministr}'  for  the  time  being,  or  by  the  congregation,  the  re- 
commendation of  the  one  or  the  other  being  almost  invariably 
followed.  As  for  responsibility,  any  probable  arrangement  wiU 
divide  the  responsibility  giving  us  an  under  Secretary  with  the  name 
of  power,  and  leaving  all  the  real  work,  and  probably  the  power, 
where  the  requisite  knowledge  and  ability  will  still  be, — ^with  the 
Lord  Advocate,  and  leaving  with  him  too  the  legal  patronage, — that 
is  really  all  the  patronage  of  any  value  which  he  now  possesses. 

We  have  one  remark  to  make  from  a  purely  professional  point  of 
view,  and,  addressing  a  professional  audience,  we  speak  frankly. 
The  legal  profession  in  Scotland  is  deeply  interested  that  the  Lord 
Advocate  should  continue  to  perform  the  political  functions  now 
committed  to  him.  The  office  of  Lord  Advocate  is  a  link  between 
us  and  the  great  political  world,  preventing  us  from  being  altogether 
corrupted  by  that  provincialism  to  which,  by  our  situation  and  cir- 
cumstances, we  are  peculiarly  exposed :  and  as  at  present  consti- 
tuted it  is  one  of  the  chief  prizes  which  make  the  law  an  attractive 
profession  for  men  of  talents  and  ambition.  The  law  of  Scotland 
occupies  locally  but  a  narrow  field,  and  while  it  remains  distinct  in 
its  principles  and  administration  from  that  of  the  southern  part  of 
the  island,  no  intelligent  lawyer  can  conceal  from  himself  that  it 
stands  in  need  of  some  artificial  support ;  so  to  speak,  it  must  be 
subsidized.    The  fees  paid  for  the  litigation  of  Scotland  will  never 
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by  tbetDselves  attract  a  sufficient  quantity  of  the  best  talent  to  the 
]^;al  profession.  It  may  be  said  that  this  is  a  reason  for  assimila- 
tion and  amalgamation  with  Bn^land  ;  and  that  may  come  sooner  or 
later.  But  in  the  meantime  the  character  of  the  Scotch  lawyer 
ought  to  be  maintained  at  its  present  high  standard.  For  this  rea- 
80D»  among  others,  the  double  sheriffship  is  retained  ;  and  for  this 
reason  also  we  deprecate  any  lowering  of  the  status  of  the  Lord  Ad* 
vocate^  any  change  which  may  make  it  unnecessary  for  him  to  be  ii| 
Parliament,  and  which  must  eventually  make  Scotch  law  a  less  dig* 
nified  and  less  honourable  pursuit  No  Lord  Advocate  who  con-^ 
seats  to  f^uch  an  arrangement  as  Mr  Walpole  seemed  to  think  pos*- 
sible;  will  ever  be  able  afteirwarda  to  hold  up  his  head  in  the  Tarlia* 
meat  House,  or  to  take  his  seat. on  the  judicial  bench  without  a 
blnsh.  We  are  glad  to  believe,  however,  that  the  interests  of  th^ 
profession  are  safe  in  the  hands  of  the  present  as  well  as  of  the  ex- 
pectant law  officers  of  the  crown,  and  that  Lord  Advocate  Gordua 
will  keep  Mr  Walpole  from  being  further  misled  by  the  evil  coun- 
Bellora  who  l)eset  him  on  the  23d  of  March. 

Since  the  foregoing  paragraphs  were  in  type  our  faith  in  the  Lord 
Advocate's  power  to  protect  the  profession  to  which  he  belongs  and 
the  office  which  he  might  have  adorned,  has  received  a  rude  shock, 
and  our  exuberant  confidence  in  his  willingness  to  do  so  makes  us 
moie  deeply  sympathize  with  him  in  the  humiliation  to  which  wq 
learn  he  is  to  be  subjected.  It  is  said  that  an  Under  Secretaryship 
for  Scotland  is  actually  created  or  to  be  created  under  the  Hom^ 
Office,  and  that  Sir  Janies  Ferguson,  M.P.  for  Ayrshire,  is  to  be  the 
first  liolder  of  the  office.  We  have  nothing  to  add  to  what  we  have 
said,  except  to  express  our  disappointment  and  regret  We  do  not 
envy  the  Law  Officers  of  the  Crown  for  Scotland,  in  whose  time 
this  innovation  has  taken  place,  their  silks,  their  salaries,  or  their 
degradation. 

The  Home  Secretary  asa  Griminal  Court  of  Appeal. — The  incom- 
petency of  the  Home  Secretaty  has  furnished  another  occasion  for 
arging  the  necessity  of  a  Criminal  Court  of  Appeal.  Mr  Walpole 
has  commuted  to  penal  servitude  for  life  the  sentence  of  death  passed 
on  Edward  Wager  for  a  murder  which  he  himself  describes  as  *'  one 
of  aggravated  enormity  and  barbarity."  Wager,  a  Derbyshire  farmer, 
was  accustomed  to  treat  his  wife  with  great  brutality,  so  much  so 
that  one  Satflrday  in  December  last  she  spent  the  night  in  an  out- 
house on  the  farm  in  order  to  avoid  his  violence.  On  Monday  (hav- 
ing spent  the  Sunday  with  friends)  she  ventured  to  return  to  her 
house  accompanied  with  a  female  friend  named  Hancock.  He  thrust 
her  ont  of  doors,  abusing  her  for  her  absence ;  but  she  shortly  re- 
tamed  and  made  tea.  Before  tea  was  over  he  again  became  violent, 
and  also  took  liberties  with  the  other  woman.  Both  women  then 
left  the  housp.  Wager  followed  Hancock,  and  insisted  that  she 
Aoold  not  leave  the  house  that  night    He  overtook  her,  when  his 
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wife  called  out  to  him  "  to  let  her  alone  or  she  would  make  him  re- 
member." Upon  this  the  ruffian  left  her  and  ran  after  his  wife,  when 
a  fearful  and  unequal  stni^le  took  place,  in  which  the  woman  was 
foully  murdered,  not  merely  by  actual  violence  sufficient  to  have 
caused  death,  but  in  the  conflict  they  reached  the  edge  of  the  Vein 
Dam,  where  she  was  either  pushed  in  or  in  her  intolerable  agony 
threw  herself  in.  "  A  posl^-moi^tem  examination  was  held,  the  result 
of  which  showed  that  there  were  many  bruises  on  the  woman's  head, 
legs,  and  body.  There  was  a  deep  wound  cutting  through  her  upper 
lip,  and  extending  into  her  mouth  and  nostril  Her  tongue  was  cut^ 
her  brain  congested,  her  nose  and  upper  jaw  fractured,  and  her  liver 
was  ruptured.  All  these  injuries  were  the  result  of  blows,  and  the 
injury  to  the  liver  would  alone  have  caused  death.  The  proximate 
cause  of  death  was  drowning." 

In  spite  of  the  atrocity  of  this  murder,  of  which  Wager's  gin 
drinking  is  no  alleviation,  the  jury,  actuated  it  must  be  supposed  by 
some  peculiar  theoty  or  by  an  aversion  to  the  punishment  of  deaths 
^dded  to  their  verdict  a  recommendation  to  mercy.  Mr  Walpole  is 
not  always  intolerant  of  injustice,  as  is  proved  by  his  refiisal  to  in- 
terfere in  the  case  of  Toomer,  sentenced  to  fifteen  years  p^nal  aervi^ 
tude  for  rape  committed  on  a  lady  who  was  admittedly  guilty  of  very 
extraordinary  "  indiscretion," — enough,  as  many  p^ple  thought^  to 
show  that  there  had  been  no  rape  at  all.  But  he  was  unequal,  as  it 
Would  seem,  to  "  the  painful  duty  "  of  letting  the  law  take  its  course 
^hen  a  capital  sentence  was  passed ;  and  accordingly  recommended 
Wager  to  the  mercy  of  the  Crown.  This  could  not  but  receive  some 
notice  in  Parliament,  and  Mr  Walpole's  explanation  of  his  reasons 
is  higlily  instructive.  It  amounts  in  fact  to  this,  that,  being  an 
Appellate  Judge,  he  had  a  strong  dislike  to  sanction  the  infliction  of 
capital  punishment,  got  opinions  from  all  quarters  in  favour  of  miti- 
gating it.,  and  thus  endeavoured  to  thi*ow  the  responsibility  from 
himself  upon  others.  He  referred  (1)  to  the  opinion  of  the  Capital 
Punishment  Commission,  "  that  unless  Uiere  was  a  premeditated 
and  deliberate  intention  to  kill — '  malice  aforethought '  was,  he  be« 
lieved,  the  expression  in  their  report — these  cases  in  future  should 
not  be  followed  by  the  penalty  of  death."  This  suited  his  precon- 
ceived view,  for  he  says  Wager  did  not  premeditate  the  murder  of 
his  wife ;  but  it  is  answered  by  the  question  put  "  with  his  usual 
sagacity*'  by  Mr  Darby  Griffith — ^"whether  the  right  honourable 
gentleman  adopted  it  as  a  principle  that  he  should  give^ffect  to  the 
recommendation  of  the  Boyal  Commissioners  before  legislation  had 
taken  place  on  the  subject"  Mr  Walpole  overlooked  aJso  another  sen- 
tence in  the  Beport  in  favour  of  continuing  the  capital  punishment 
whenever  murder  has  been  ''  committed  with  a  deliberate  intention  to 
kill  or  do  same  grievous  bodily  harm  to  the  person  killed."  The  Com- 
missioners, therefore,  instead  of  supporting,  are  directly  opposed  to  the 
course  which  the  Home  Secretary  has  adopted.  He  pleads,  in  the 
second  place,  the  opinion  of  the  judge,  which  appears  to  have  been 
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« 

distinctly  in  favour  of  mercy  only  when  Mr  Walpole  had,  by  asking 
his  advice,  cast  all  responsibility  ofi'  his  own  shoulders.  We  deny 
that  the  Home  Secretary  has  any  right  thus  to  transfer  his  own  func- 
tions to  the  judga  It  is  quite  right  to  ask  the  judge  s  opinion,  but 
he  ought  not  to  shelter  himself  behind  it  It  is  unfair  to  impose  on 
the  judge  a  responsibility  which  does  not  belong  to  his  office.  As 
for  the  third  plea  we  cannot  think  that  the  recommendation  of  a 
jury  is  entitled  to  much  weight  in  the  face  of  the  evidence  which 
was  given  at  the  trial  Mr  Walpole  does  not  plead  that  he  had  any 
Tiews  of  his  own,  but  after  his  explanation  we  can  only  conclude  that 
the  pleas  he  puts  forward  are  but  excuses  for  doing  what  he  was  im- 
pelled to  by  his  own  utter  weakness.  The  most  serious  aggravation 
of  this  culpable  weakness  is  that  the  crime  to  which  this  misplaced 
leniency  has  been  extended  is  wife  murder ;  and  of  all  vices  the  most 
difficult  to  check  in  this  country  is  that  of  torturing  wives.  It  is 
safer,  and  Mr  Walpole  has  endeavoured  to  prove  the  fact  by  a  very 
strong  instance,  to  thrash  a  wife  within  an  inch  of  her  life  than  it  is 
to  steal  a  hare.  Wife  killing,  according  to  the  Home  Secretary  s 
code  of  morals,  is  by  no  means  one  of  the  worst  forms  of  crima 
One  word  more — a  ruffian  (Longhiirst)  was  convicted  and  sentenced 
a  few  weeks  ago  at  Kingston  Assizes  for  murdering  a  little  girl  by 
cutting  her  throat,  after  having  violated  her,  and,  much  to  our  sur-r 
prise,  he  has  since  been  executed.  There  was  no  premeditation 
there,  the  jury  recommended  mercy  (juries  are  becoming  very  ten- 
der^^hearted),  the  judge  might  probabJy  have  been  concussed  into 
giving  a  similar  recommendation,  and  the  advice  of  the  Commissioners 
was  as  applicable  to  the  one  case  as  to  the  other.  Why  should  not 
the  Home  Secretary  have  over-ridden  the  law  of  the  land  in  this  case 
too,  and  then  it  would  have  become  impossible  to  hang  anybody, 
these  precedents  having  created  a  public  feeling  that  after  the  escape 
of  such  criminals  as  Wager  and  Longhurst,  it  would  be  most  in- 
equitable to  hang  any  one  of  leas  atrocious  guilt 

Trades  Unions — Homhy  v.  C?bse.— Our  limited  space  has  pre- 
vented us  from  noticing  in  previous  numbers  the  important  judg- 
ment of  the  Court  of  Queen  s  Bench  in  Homhy  v.  Close,  on  16th  Jan. 
kst,  36  L  J.,  Mag.  Ca  43,  2  Law  Rep.  Q.B.  118.  The  effect  of  the 
decision  is  that  a  society  whose  purposes  are  entirely  or  partially 
those  of  a  "^trades  union  "  cannot  to  any  extent  avail  itself  of  the 
provisions  of  the  Friendly  Societies'  Acts.  We  do  not  know  whether 
any  trades  unions  have  transmitted  their  rules  to  Mr  Tidd  Pratt,  ana 
obtained  his  certificate  (under  1 8  and  19  Vict,  a  63,  sees.  10,  26) 
that  such  rules  are  *'  in  conformity  with  law  and  with  the  provisions 
of  this  act^"  and  have  thus  become  entitled  to  a2Z  the  benefits  of  th 
acts.  But  .the  most  important  of  them  have  deposited  their  rules 
with  the  registrar  under  sec.  44  of  the  act,  which  provides  that  "  in 
the  case  of  any  friendly  society  established  for  any  of  the  purposes 
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mentioned  in  sec.  9  of  this  act  *  or  for  any  purpose  which  is  not 
illegal,  having  written  or  printed  rules,  whose  rules  have  not  heen 
certified  by  the  registrar,  provided  a  copy  of  such  rules  shall  have 
been  deposited  with  the  registrar,"  disputes  between  members  and 
the  society,  or  between  the  executors,  nominees,  or  assigns  of  members 
and  the  society,  shall  be  decided  in  the  manner  provided  by  the  acts 
(18  and  19  Vict.  c.  63,  sec.  40,  20  and  21  Vict  c.  101,  sees.  5  and  6). 
and  "  the  sections  in  this  act  provided  for  such  decision  and  also  the 
section  (24)  in  this  act,  which  enacts  a  punishment  in  case  of  fraud 
or  imposition  by  an  officer,  member,  or  person,  shall  be  applicable 
to  such  uncertified  societies."  A  branch  of  the  United  Society  of 
Boilermakers  prosecuted  the  respondent  for  unlawfully  having  in  his 
possession  and  withholding  certain  moneys  belonging  to  the  society, 
before  justices  of  the  "West  Riding  of  Yorkshire,  in  terms  of  the  24th 
sec.  But  the  justices,  having  before  them  the  rules  of  the  society, 
which  contained  regulations  as  to  piece  work,  &c.,  held  that  the  rules 
set  forth  an  illegal  purpose  and  dismissed  the  complaint  A  case 
being  stated  under  20  and  21  Vict,  c.  43,  the  Court  of  Queens 
Bench  held  that  the  magistrates  were  right    Cockburn,  C.  J.,  said, — 

^'  The  very  purpose  of  the  existence  of  this  association  is  not  merely  for 
carrying  oat  the  objects  of  a  benevolent  society,  properly  so  called,  but 
those  of  a  trades  union.  Now  a  trades  union  is  generally  underatooid  to 
mean  a  combination  of  men  who  bind  themselves  not  to  work  except  upon 
certain  conditions,  and  to  support  one  another  if  they  happen  to  be  out  of 
employment  in  conformity  with  the  wishes  and  interests  of  the  body  at 
large.  I  am  very  far  from  saying  that  a  trades  union  constituted  for  such 
a  purpose  would  bring  those  who  compose  it  within  the  reach  of  the  crimi- 
nal law ;  but  as  trades  unious,  so  far  at  least  as  they  have  come  under  my 
notice,  have  rules  and  regulations  that  operate  in  restraint  of  trade,  I  think 
that,  ju8t  as  in  Hilton  v.  EckersJey  (6  E.  and  B.  47,  '^5  L.  J.,  Q.  B.  199)' 
the  combination  of  masters  to  employ  only  such  workmen  as  have  complied 
with  certain  condition!^  was  held  to  be  not  criminally  illegal,  but  illegal  in 
this  sense  that  tfie  breach  of  an  agreement  relating  to  such  a  combination 
Dould  not  be  enforced  in  a  court  of  law ;  so  here,  where  we  have  a  society 
which  appears  to  be  constituted  for  the  purpose  of  carrying  out  the  object^ 
of  a  trades  union,  I  think  that  it  is  illegal  ih  the  meaning  of  the  decision  in 
that  case.  Some  of  these  rules  are  so  much  in  restraint  of  trade  that  were 
an  action  to  be  brought  upon  the  contract  or  obligation  to  be  implied  from 
assent  to  them,  they  would  without  any  doubt  bo  held  to  be  in  restraint  of 
trade,  so  that  the  action  could  not  be  maintained.  I  think,  therefore,  that 
for  two  reasons  it  is  impossible  to  hold  that  the  case  is  within  the  9tfa  and 
44th  sees,  of  the  act  18  and  19  Vict.,  c.  63.  In  the  first  place,  the  pur* 
poses  of  a  trades  union  are  not  purposes  analogous  to  those  of  a  friendly 
society  properly  so  called ;  and  secondly,  although  those  who  become  parties 
to  those  arrangements  may  not  be  criminally  responsible,  and  may  obey 

*  t.e.,  for  the  benefit  of  members,  or  their  relatives  or  nominees,  hj  way  of  iasnr- 
ancc,  or  for  any  other  purpose, certified  as  proper  bjr  a  Secretary  of  State  or  the 
Lord  Advocate. 


THS  MOITTH.  263 

asj  imeli  niles  and  regulations  which  thej  think  fit  to  impose  upon  them- 
seWcB,  jet  these  rules,  being  hi  restraint  of  trades,  are  by  the  law  of  the 
land  illegal  and  cannot  be  enforced." 

Very  naturally  this  decision  has  caused  annoyance  and  alarm  to 
persons  connected  with  trades  unions,  many  of  which  now  involve 
very  large  interests.  It  is  true  that  none  of  these  have  hitherto  been 
certified  under  the  acts,  whether  from  a  conviction  that  no  registrar 
would  give  the  necessary  certificate,  or  because  the  societies  were  un- 
willing to  be  trammelled  by  the  provisions  of  the  acts  requiring 
annual  returns  to  the  registrar,  investment  of  funds  in  a  particular 
way,  &c  But,  as  we  have  said,  they  have  readily  availed  themselves 
of  the  provision  of  the  44'th  section,  which  fortifies  the  provision 
generally  contained  in  their  rules  for  the  final  determination  of  dis- 
putes without  having  recourse  to  courts  of  law,  and  furnishes  a  sum- 
mary means  of  bringing  to  account  defaulting  officials ;  and  it  is  a 
disappointment  (though  one  fpr  which  we  think  they  might  have 
been  prepared)  tid  find  that  the  combination  of  the  purposes  of  a 
trades  union  with  those  of  a  benefit  society  excludes  them  from  all 
the  advantages  confeired  on  associations  of  the  latter  kind.  We  do 
not  know  that  a  remedy  can  well  be  expected  from  the  Legislature. 
And  indeed  this  state  of  the  law  has  been  foreseen,  and  an  attempt 
made  to  guard  against  it  by  some  of  the  shrewder  or  better  advised 
unionists-  We  have  seen  the  rules  (and  very  well  drawn  and  ex* 
haustive  rules  they  are)  of  an  important  trades  union,  containing 
hardly  a  word  that  could  bring  them  within  the  rule  laid  down  in 
HonAy  v.  Close ;  and  yet  there  can  be  no  doubt  that  the  Society 
referred  to  exercises  the  authority  of  a  imion  over  its  members. 
This  may  be  done  in  virtue  of  consuetudinary  laws  established 
by  decisions  of  its  executive  council,  which  ai*e  appointed  by  the 
rules  to  be  recorded  in  the  transactions  of  the  society,  and  to  be  held 
as  precedents  in  like  cases  ;  or  more  probably,  as  appeai-s  from  the 
evidence  lately  given  before  the  Eoyal  Commission  on  Trades 
Unions,  under  secret  rules  or  bye-laws  read  over  to  members  at  their 
admission,  and  not  printed  with  the  rules  in  general  circulation  and 
deposited  with  the  Eegistrar. 

It  is  remarkable,  and  indeed  it  is  a  strong  indication  of  thex)rudence 
with  which  they  are  conductpd,  that  trades  unions  have  so  rarely 
appeared  in  courts  of  law.  When  that  does  occur,  many  nice  and 
difficult  questions  may  be  expected  to  arise.  A  branch  of  the  society 
already  mentioned  (which  is  an  English  society  with  branches  in 
ScotMnd,  and  has  deposited  its  rules  with  the  registrar  of  friendly 
societies  in  England^  but  does  not  hold  a  certificate)  was  lately  sued 
for  damages  in  a  local  court  in  Scotland  in  the  name  of  the  preses 
and  secretary  of  the  branch.  The  ground  alleged  was  that  the  com- 
mittee had  wrongfully  atid  without  cause  expelled  the  pursuer,  as- 
signing as  their  reason  for  doing  so  that  he  had  returned  to  his  work 
afler  a  strike  without  tho  permission  and  contrary  to  the  wishes  of 
the  committee,  while  there  was  no  rule  of  the  society  authorizing  tho 
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expulsion  of  a  member  for  such  a  causa     The  affirmance  of  this  aet 
of  the  branch  by  the  executive  council  in  London,  and  the  exclusion 
of  the  pursuer  from  a  meeting,  were  also  libelled  as  grounds  of  dam^ 
age.    The  Sheriff,  we  believe,  dismissed  the  summon^  as  not  being 
properly  laid  against  the  society,  holding  that  the  44th  sec.  of  the 
Act  of  1855  gives  no  more  than  the  privileffes  above  mentioned,  and 
does  not  confer  the  right  of  defending  in  legal  proceedings  in  the 
name  of  the  secretary,  as  properly  certified  friendly  societies  may  do 
by  sec.  7  of  the  Act  of  1858  (20  and  21  Vic,  c.  101.— See  Way  v.  Kay, 
June  5,  1828,  6  S.  914).    The  question  remains  whether  such  actions 
are  not  excluded  in  respect  of  rules  declaring  the  decision  of  the 
executive  council  to  be  "  final,"  as  well  as  by  the  statutory  provisions. 
It  might  be  contended  that  such  disputes  are  not  disputes  between 
"  members  "  and  the  society,  the  very  ground  on  which  the  action 
is  laid  being  that  the  purauer  is  no  longer  a  "  member "  in  coqs3- 
quence  of  a  wrongful  act  of  the  society.    Moreover,  the  act  of  the 
society  for  which  reparation  is  sought  may  be,  according  to  the 
averments,  one  altogether  beyond  its  competency,  and  in  violation  of 
the  contract  entered  into  with  the  pursuer  when  he  became  a  mem- 
ber.   This  will  raise  the  further  question,  whether  in  such  a  case 
malice  must  be  aveiTcd,  or  whether  the  act  for  which  reparation  is 
asked  being  palpably  vUra  vires,  or  still  more  if  an  illegal  purpose, 
in  the  sense  of  Hoi^iiby  v.  Close  is  set  forth,  malice  is  to  be  presumed. 
The  judgments  in  MacmtUan  v.  Free  Church  will  of  course  afford 
many  apt  authorities  and  illustrations  on  this  question.    We  only 
indicate  some  points  that  may  be  raised  in  such  cases,  because  it  is 
not  improbable  that  actions  of  damages  for  expulsion  from  trades 
unions  may  ere  long  engage  the  attention  of  the  tribunals.    If  the 
society  defending  is  avowedly  a  trades  union  then  it  will  be  for  the 
Court  to  consider  whether  the  rule  of  Hornby,  v.  Clos$  is  part  of  the 
law  of  Scotland,  and  if  so,  whether  it  applies,  as  we  imagine  it  must^ 
to  exclude  an  action  against  the  society  as  well  as  one  at  its  instanoa 
The  one  as  well  as  the  other  arises  out  of  a  contract  in  restraint  of 
trade  which  the  law  refuses  to  enforce  at  the  instance  either  of  one 
party  or  the  other.    Even  if  the  society's  rules  do  not,  as  in  the  case 
we  have  been  discussing,  clearly  bear  that  it  is  constituted  for  other 
than  benevolent  or  lawful  purposes,  then  the  pursuer  may  be  per- 
sonally barred  by  having  had  knowledge  of  illegal  purposes  and  laws 
not  embraced  in  the  printed  rules. 

The  Recovery  of  Book  Debts  Bill. — ^Further  consideration  of  this 
bill  has  probably  satisfied  most  of  our  readers  that  it  is  not  likely, 
and  ought  not,  to  pass,  as  it  has  satisfied  us  that  it  would  be  useless 
for  us  to  devote  much  of  our  space  to  the  discussion  of  it.  It  is  a 
crude  and  cumbrous  production,  and  the  Faculty  of  Procurators  of 
Glasgow  have  done  good  service  by  the  succint  objections  to  it  which 
they  have  drawn  up  and  circulated,  and  the  draft  bill  with  which 
they  have  contrasted  it    Their  first  specific  objections  are  to  the 
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limitation  of  the  Goyernment  bill  to  Book  Debts ;  but  perhaps  are 
not  very  material  objections  to  a  bill  professedly  intended  as  an  ez-^ 
periment.  Their  Fourth,  Fifth,  and  Sixth  objections  are  the  most 
important ;  and  we  quote  them : — 

IT.  The  proTirioDB  of  the  Bill  ate  satfh  as  wiH  asdoredljr  defeat  its  pro- 
fessed object  The  Tarioos  stages  which  might  be  gone  through  are  numer^ 
OQSy  and  afford  many  occasions  for  vexatious  delay.  These  are,  1,  A  did 
of  appearance ;  2,  A  continoation  oft  **  cause  shown ; "  3,  An  a<^oumed 
diet  for  hearing  parties ;  4,  A  £et  for  taking  eridenoe,  cdmbined  with  the 
power  of  making  remits  to  persons  of  skill,  and  of  reverting  to  the  old  and 
objectionable  practice  of  granting  *'  commissions  "  for  taking  proofs ;  5,  The 
taking  of  proofs,  by  dictating  these  to  a  clerk,  or  by  means  of  a  short-hand 
writer,  whose  notes  are  to  be  written  out  and  certified ;  6,  The  power  given 
toeither  party  to  demand  a  written  record  of  admissions  and  of  the  evidence; 
7,  The  adjoamment  of  diets  on  "  cause  shown ; "  8,  The  hiterlocutors  con- 
taining "  findings  in  fact  and  law ; "  9,  The  appeal  to  the  Sheriff,  opening 
lip  all  the  previous  proceedings,  with  power  to  him  to  order  hearings  before . 
himself  or  the  Substitute,  and  new  proofs ;  and  10,  An  appeal  to  one  of  the 
Divisions  of  the  Court  of  Session,  involving  the  cost  of  printing  the  whold 
proceedings,  and  the  employment  of  Counsel  and  Agents  in  Edtnbnrgh. 
It  must  be  quite  plahi,  to  those  practically  conversant  with  such  matters, 
^t  gQch  an  Act  would  prove  the  very  reverse  of  **  Summary  "  in  ils  cpera-* 
tion,  and  that  in  cases  <€  Appeal  to  the  Court  of  Session,  the  expense  woukl 
be  as  great  as  at  preeent 

y.  The  Bill  invites  Appeals  to  the  G6vit  of  Sessioii,  by  abolishing  the 
existing  rule,  that  a  party  advocating  or  suspending  a  judgment  of  the 
Sheriff  must  find  security  for  costs  at  least 

YL  The  attempt^  by  a  Statutory  Schedule,  to  fix  the  Fees  applicable  to 
all  causes  indiscriminately,  however  different  in  their  details,  and  this  even 
between  an  Agent  and  his  Client,  is  quite  novel,  and  would  in  its  operation 
be  unjust  If  the  expense  in  minor  causes  is  to  he  diminished,  the  princi- 
ple on  which  tills  should  be  done  is  the  simplifying  of  procedure,  and  not 
tttempting  to  deprive  pleaders  of  reasonable  fees.  The  course  proposed  by 
this  Bill  can  only  have  the  effect  of  lettering  the  statoi^  of  such  pleaders, 
aad  thereby  depriving  litigants  of  competent  assistance.  Besides,  it  will 
be  noticed  that  the  provision  here  referred  to,  only  appSes  to  the  remunera* 
tioD  of  Procurators  im  the  Sheriff  Courts.  When  a  case  under  the  Act  is 
appealed  ta  the  Court  of  Session,  no  limit  is  proposed  to  be  put  to  the  costs 
even  as  between  pailj'  and  party. 

It  is  only  fair  to  say  that  we  can  find  in  the  bill  no  "reverting  to 
the  old  and  objectionable  practiceiof  granting  eommissions  for  taking 
proofs,"  the  only  provision  as  to  that  being  an  exact  transcript  of  the 
words  of  the  Small  Debt  Act  of  1837,  under  which  commissions  are 
strictly  limited.  The  expense  of  appeal  to  the  Supreme  Court  is 
also  exaggerated.  The  Faculty  submit  along  with  their  Objections 
the  draft  of  a  Bill  embodying  some  of  the  suggestions  which  they 
have  on  various  occasions  made  for  the  simplification  of  procedure 
iu  causes  of  limited  value.  This  bill  the  Faculty  would  apply  in 
the  meantime  to  all  causes  competent  in  the  Sheriff  Court  in  which 
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the  debt,  claim,  or  subject  in  dispute,  is  under  the  value  of  jP25. 
The  record  in  all  such  cases  should  be  made  up  and  closed  upon  the 
summons  or  petition  and  minute  of  defence  as  provided  by  the  Act 
of  1853.  The  Sheriff  sliall  proceed  (the  draft  bill  provides)  to  try 
and  determine  such  cases  '*  without  the  necessity  of  taking  notes  of 
the  evidence  further  than  setting  forth  the  names  and  designations 
of  the  witnesses  and  havers  adduced  :  Provided  that  he  shall,  when 
required  by  either  party,  make  a  written  note  of  any  questions  of 
law  arising  in  the  course  of  the  proof,  in  regard  to  the  admissibility 
of  witnesses,  questions  or  documents,  and  of  the  nature  of  any  evi- 
dence I'ejected,  which  notes  shall  form  part  of  the  proceedings  in  the 
cause ;  and  it  shall  be  competent  on  an  appeal  against  the  final 
judgment  of  the  Sheriff  Substitute,  for  the  Sheriff  to  review  and  alter 
in  whole  or  in  part  the  deliverances  pronounced  in  course  of  the 
proof,  ^and  thereupon  dispose  of  or  remit  the  cause  to  the  Sheriff 
Substitute  as  may  be  necessary."  Appeal  is  to  be  competent  only 
when  a  final  interlocutor  is  pronounced.  "  9.  In  finally  disposing  of 
the  Cause,  the  Sheriff-Substitute  shall  distinctly  and  articulately  set 
forth  in  his  interlocutor  the  facts  material  to  the  disposal  of  the 
Cause  which  he  finds  established,  and  shall  express  how  far  his 
judgment  proceeds  upon  matter  of  fact  and  how  far  upon  matter  of 
law,  and  the  point  or  points  of  law  he  so  means  to  decide  ;  and  the 
judgment  thus  pronounced  shall  be  subject  to  appeal  to  the  Sheriff, 
in  so  far  only  as  the  same  depends  on,  or  is  affected  by  the  matter  of 
law,  but  so  far  as  relates  to  the  facts  the  same  shall  be  held  to  have 
the  effect  of  a  special  verdict  of  a  jury  finally  and  conclusively  fixing 
the  facts  :  and  the  Sheriff  shall  have  power  either  to  dispose  of  the 
case  as  it  stands,  or  remit  when  necessary  to  the  Sheriff-Substitnte 
with  instructions  ;  Providing  always  that  no  judgment  by  the  Sheriff 
under  any  such  appeal  sh«dl  be  subject  to  review  by  any  Court 
or  by  any  process  whatever.'' 

The  Glasgow  Bill  is,  in  our  humble  opinion,  infinitely  more  busi- 
ness like  and  more  practicable  than  the  laborious  and  involved  pro- 
duction of  the  Government.  But  its  authors  have  either  foi^tten 
or  have  never  known  what  are  great  ends  of  all  judicial  review. 
The  liberty  of  appeal  has  two  main  effects.  It  produces  uniformity 
of  law,  and  for  this  purpose  alone  appeals  upon  points  of  law  ought 
to  be  allowed,  as  in  England,  in  cases  of  the  most  insignificant 
pecuniary  value.  Otherwise  we  shall  always  have,  as  we  tco  often 
have  now,  one  interpretation  of  the  law  in  one  country  and  a  differ- 
ent one  in  the  next.  This  is  an  evil  far  more  serious  and  more  com- 
mon than  is  commonly  supposed,  and  one  to  which  we  hope  to 
direct  our  readers*  attention  more  fully  in  a  future  number.  It  can 
only  be  remedied  by  the  fullest  right  of  appealing  on  all  questions 
of  law  to  the  Supreme  Court  of  the  country.  The  more  immediate 
and  palpable  benefit  arising  from  the  liberty  of  appeal  is  in  the 
silent  but  most  powerful  influence  which  it  exerts  on  all  concerned 
in  litigation.  To  some  extent  itis  a  check  upon  parties  preventingthem 
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from  bringing  unfounded  cases,  and  upon  agents  compelling  propriety 
of  procedure.  But  its  chief  and  most  wholesome  effect  is  on  the 
judge,  ensuring  attention  and  preventing  that  haste  with  which  the 
Sheriff  in  the  Small-Debt  Court,  knowing  that  his  decision  is  final, 
too  often  forms  his  opinion  on  difl&cult  points  of  law.  This  benefit 
arises  from  the  mere  existence  of  the  power  of  appeal,  whether  in 
the  particular  case  it  is  exercised  or  not.  Very  few  cases  above  L25 
are  now  carried  to  the  Court  of  Session,  and  out  of  many  thousand 
cases  decided  in  the  English  County  Courts  and  Sessions,  only  about 
forty  are  annually  taken  to  review  in  the  Supreme  Courts  upon  cases 
stated  But  if  no  right  of  appeal  existed,  how  many  more  decisions 
in  both  countries  would  have  been  fit  for  reversal  ?  The  Grovernment 
bill  entirely  throws  away  this  indirect  influence  of  the  right  of  re* 
view  by  making  it  possible  only  where  parties  have  asked  for  a  re- 
cord of  evidence  before  either  admissions  are  made  or  proof  led. 
The  Glasgow  bill  is  somewhat  better  in  this  respect ;  but  it  errs  in 
leaving  the  case  or  verdict  upon  which  the  judgment  of  the  Appel- 
late Court  is  to  be  given  to  be  drawn  up  exclusively  by  the  Sheriff- 
Substitute.  The  appellant  we  think  ought  to  have  the  power  and 
to  be  laid  under  the  obligation  of  seeing  that  the  facts  and  question 
of  law  are  properly  stated  ;  and  for  this  purpose  there  can  be  no 
doubt  that  a  "  case  "  in  the  English  style  is  by  far  the  best  form  of 
appeal.  This  method  has  been  frequently  advocated  in  these  pages, 
and  has  been  in  use  even  in  Scotland  in  various  kinds  of  ca3es,  e.g., 
in  cases  under  the  Excise  Statutes,  the  County  Voters  Act,  and  other 
statutes.  The  Glasgow  procurators  lose  many  if  not  all  the  advan- 
tages of  a  review  by  taking  the  appeal  to  the  Sheriff  instead  of^  as 
we  would  have  it,  direct  to  one  of  the  divisions  of  the  Court  of  Ses- 
sion. They  seem  indeed  to  have  an  exuberant  confidence  in  Sheriffs' 
generally,  and  a  child-like  faith  in  Sheriff  Sir  Archibald  Alison. 
There  is  far  more  wisdom  in  an  article  on  the  Government  Bill  which 
lately  appeared  in  the  Dundee  Advertiser ;  and  part  of  which  we 
cannot  do  better  than  quote : — 

"  An  appeal  is  to  lie  from  the  Sheriff-Substitute  to  the  Sheriff,  but  he  is 
not  to  have  the  benefit  of  any  argument  The  Bill  only  provides  that  when 
the  Sheriff- Substitute's  note  of  evidence  has  been  transmitted  to  the  Sheriff, 
"  the  Sheriff  shall  consider  the  same,  and  shall  afl&rm  or  alter  the  judgment 
of  the  Sheriff- Substitute."  The  object  of  this  seems  to  be  that  without 
some  such  provision  the  Sheriff-Principal,  under  the  new  law,  will  have  almost 
nothing  to  do,  and  so  Sheriffs  may  soon  cease  to  exist.  It  is  so  ridiculous 
a  proposal  that  we  shall  be  curious  to  know  the  grounds  on  which  it  is  sup- 
ported in  the  House  of  Commons.  Observe  what  it  is.  Tou  have  got  a 
jodgment  from  the  man  who  saw  the  witnesses,  and  heard  the  argument  of 
the  parties  or  their  agents,  and  you  appeal  to  another  man  in  Edinburgh, 
who  has  done  neither,  so  that,  in  the  opinion  of  the  framers  of  this  Bill,  it 
i>  a  positave  disadvantage  to  hear  a  witness  and  mark  his  demeanour.  The 
tnie  way  to  arrive  at  a  oorreot  judgment  is  to  stay  away  in  Edinburgh,  and 
^{doy  a  Deputy  to  take  a  note  of  what  the  witness  says  I    There  was  a 


tune  when  aome  |mrpo«e  was  to  be  eerred  by  preserving  this  rdie  of  aameiil 
times — when  Sheriff-Substitaies  were  officers  on  half-pay,  indigent  sqixires, 
apothecaries,  or  apy  person  who  ooold  be  induced  to  accept,  for  a  small 
salary,  the  duty  of  merely  keeping  the  judicial  machine  going  till  the  Sheriff 
came  his  rounds.  But  now  times  have  changed.  It  is  no  disrespect  to 
the  Sheriffis-Principal  to  say  that  in  status,  professional  acquiremehts,  and 
intelligence  their  Sheriff-Substitutes  are  at  least  not  their  inferiors.  Trae, 
we  occasionally  find  in  the  possession  of  the  office  some  man  of  command- 
ing abilities,  like  the  present  Sheriff  of  Haddington.  But,  ezcepting  thai 
particular  case,  and  perhaps  two  others,  we  venture  to  say  that  there  is  not 
a  county  in  all  Scotland  in  which  the  general  public  would  not  as  aoon 
appeal  from  the  Sheriff  to  the  Sheriff-Substitote  as  vice  vena*  Perhaps 
there  is  no  more  difficult  or  important  a  branch  of  a  Sheriff-Subsiiiiite's 
duties  than  the  determination  of  questions  in  the  law  of  bankmpti^ ;  bat^ 
since  1856,  his  judgment  is  only  appealable  4ireei  to  the  Oourt  of  Searion, 
and  we  are  not  aware  that  any  inconvenience  has  reevlted  from  thia  ignor- 
ing of  the  Sheriff,  which,  by  a  strong  effort,  the  mercantile  eommmutj 
succeeded  in  effecting  when  the  present  Bankruptcy  statute  was  paaaedL" 

Inverartf  Circuii. — ^Thiee  maiden  circuits  in  succession  hare  now 
been  held  at  Inveraiy,  and  people  are  again  asking  why  judlges  mud 
counsel,  and  we  suppoee  macers  and  trumpetefsy  should  be  dn^ged 
over  miles  of  locfa  and  monntain  to  go  throngh  a  useless  forna  at  a 
lemote  and  solitary  Highland  hamlet  The  answer  is  simply  that 
M'Gallam  More  would  have  it  so.  For  a  generation  back  the  people 
of  Greenock  have  been  pointing  out  with  irresistible  logic  that  thai 
town  would  be  an  infinitely  more  eonvement  circuit  town  for  Aigyle- 
shire  and  Buteshire ;  and  that  it  might  also  jelieye*Glasgow  of  a  part 
of  the  criminal  business  which  overloads  the  three  ciicait  courts 
annually  held  there.  Greenock  is  the  great  ceutre  of  communication 
for  the  whole  district  included  in  the  circuit ;  so  much  so  that  wit- 
nesses and  jurors  from  Arran  and  Campbeltown  must  go  to  Greenock 
in  order  to  reach  Inverary,  and  we  suspect  have  often  to  pass  a  night 
on  the  way.  About  the  time  when  Dundee  was  promoted  to  the 
dignity  of  a  circuit  town,  Lord  Advocate  Moncreiff  proposed  to 
abolish  the  Inverary  circuit,  throwing  Mull,  Morven,  and  Appin 
into  Invemess^Circuit,  and  making  the  rest  of  Aigyleshire,  Bute,  the 
lower  part  of  Dumbartonshire,  and  the  Lower  Ward  of  Benfrewshire 
into  a  new  circuit  to  be  held  at  Greenock.  The  local  opinion  of  the 
districts  concerned  was  at  that  time  expressed  very  strongly  in  Savour 
of  the  project,  but  the  veto  of  the  Duke  of  Argyle,  Mr  MoncreifiTs 
colleague,  prevailed  against  the  united  influence  of  public  opinion 
and  common  sense  The  Dukes  of  Argyll  were  once  Hereditaiy 
Lords  Justice-General  of  Scotland,  and  the  present  Duke  seems  to 
think  that  some  of  the  glory  of  that  old  office  wUl  linger  round  his 
feunily  as  long  as  a  Circuit  Court  continues  to  be  held  at  the  village 
which  adjoins  his  castle.  We  have  great  respect  for  such  old 
associations,  and  can  sympathize  in  some  d^ree  with  his  Grace's 
reluctance  to  part  with  an  ancient  distinction, — just  as  we  would 
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have  sympatliized  with  the  old  Barons  whom  an  utilitarian 
Hanoverian  Government  deprived  by  Act  of  Parliament  of  their  pit 
and  gallows  after  the  '45.  But  such  aristocratic  predilections,  and 
the  traditional  distinctions  even  of  great  Whig  families  must  yield 
to  the  convenience  of  the  community.  The  people  of  Greenock, 
Bate,  and  Arran,  who  are  most  nearly  concerned,  are  again  moving 
in  &is  matter.  A  new  Sheriff  Court-House  is  now  being  built  at 
Greenock,  which  it  is  not  yet  perhaps,  too  late  to  adapt  to  the  re* 
quiiements  of  a  circuit  town,  and  a  Toiy  Ministry  may  perhaps  be 
more  open  to  conviction  on  this  point  than  one  of  which  the  Duke 
of  Argyll  is  himself  a  member.  The  time  therefore  is  favourable, 
and  we  hope  that  the  effort  may  succeed 

Bafm. — '*  yindez,**  writing  to  the  Timet  on  Toomer's  case,  tells  the  folloiring  apt 
storr : — ^A  late  eminent  judge,  not  many  years  sinoe,  had  to  tnr  just  snch  a  prisoner 
Ai  xoomer  on  the  proeeentioa  of  jnst  soca  a  prosecntriz  as  Buss  Partridge  for  this 
luM  cfiine  of  rape.  The  jodge  Summed  up  stronglv  in  the  prisoner's  favour,  hot  it 
W93  onlj  alter  a  vcucr  long  and  serious  deliberation  tnat  the  jury  acquitted  him.  He 
vu  discharged  hv  the  judge  in  these  words ; — *'  Prisoner,  you  have  had  a  rery  nar- 
row escape.  Next  time  jon  commit  tliia  offence,  70a  had  better  get  the  woman't 
eoisent  m  writmg/* 

'tai  Doo  Tax.— The  Aet  80  Viet  o.  6,  altering  (he  tax  on  dogs,  came  into  opera- 
tion on  5th  AprU  in  England,  and  wiU  take  effect  in  Scotland  from  and  after  24th 
Umj  next.  AU  persons  keeping  dogs  must  thereafter  be  licensed  so  to  do.  The 
Dociee  where  sach  permits  are  to  be  obtained  must  be  exhibited  on  the  doors  of 
charehes  hj  the  Commissioners  of  Inland  Revenne,  or  proceedings  taken  under  the 
Act  are  to  be  InyaUd.  The  duty  is  reduced  from  13s.  to  7i.  per  annum,  for 
the  jears  ending  6th  AprU  1867  for  England,  and  24th  Hay  1867  for  Scotland,  and 
BO  person  to  be  char|^  with  a  greater  amount  than  Xi.28  2s.  for  anj  number  of 
hoand^  or  L.5  fis.  for  any  number  of  greyhounds,  durins  the  year.  After  the  5th 
April  in  England,  and  the  24th  Hay  in  Scotland,  the  uniform  duty  of  5s.  per  annum 
nU  be  imposed  on  taking  out  a  license  on  eyery  dog  The  penalty  for  keeping  a 
dog  without  a  licence,  or  for  not  producing  such  licence  to  be  examined  by  any 
o&er  of  exeiae,  or  poUce  constable,  within  a  reasonaUe  time  after  demand,  or  for 
keeping  a  greater  number  than  licensed,  is  to  be  L.5,  and  the  person  in  whose  cua^ 
tody,  charge  or  nossession,  or  on  whose  premises  any  dog  **  shall  be  found  or  seen,** 
is  to  be  deemed  Keeper  of  the  same  unless  the  contrary  be  proyed.  Dogs  under  the 
sge  of  six  months  are  not  to  be  liaUe  to  the  tax. 
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COURT  OF  SESSION, 

{Reported  hy  William  Ovthrie  and  Doncdd  Crawford^  Ee^ires^  AdvocaieM.) 


FIRST  DIVISION. 
8u8P. — Randall  v.  Johnbtohb. — March  19. 

Lawhurrowe — Suspension. 

Suspension  of  a  decree  and  charge  to  find  caution  of  lawborrows,  in  a 
sommarj  petition  for  lawbnrrows  in  the  Steward  Court  of  Kirkcudbright. 

The  complainer  argued  that  the  decree  should  be  suspended,  on  the  ground 
that  the  decree  had  been  granted  upon  irreleyant  averments,  and  ex  parity 
and  that  the  oath  of  the  respondent  was  not  alone  a  sufficient  ground  to 
warrant  its  being  pronounced.  The  Lord  Ordinary  on  the  Bills  (Mure)  re- 
fused the  note,  in  respect  of  Barbour  v.  Hogg,  3  S.  647,  and  Baxter,  June 
16,  1827,  5  S.  762,  which  ruled  that  an  allegation  that  they  had  been 
taken  out  maliciously  (but  not  without  probable  cause)  was  not  a  relevant 
ground  for  suspending  a  charge  on  letters  of  lawbnrrows.  The  suspender 
reclaimed,  and  contended,  further,  that  it  was  not  competent  under  the  Act 
1449,  where  letters  of  lawburrows  were  sought  against  a  stranger  to  the 
petitioner,  to  grant  them  on  the  mere  oath  of  the  petitioner  without  proof. 

The  Court  remitted  to  pass  the  note  to  try  the  question,  the  suspender 
finding  caution  ad  interim  in  the  suspension  in  terms  of  the  Steward- Sub- 
stitute's interlocutor. 

Act. — Young f  Oifford^  S  Watson.  Agents — Jardine,  Stodart,  db  Fraser, 
WJS. Alt.— Monro  d  Shand.     Agents—Bonald  S  Ritchie,  8.8.C. 

Stevxn  v.  M'Dowall's  T&ustkes. — March  19. 

Expenses. 

Count  and  reckoning  at  the  instance  of  the  truster's  nephew  and  partner, 
concluding  for  accounting  as  to  all  the  truster's  intromissions  with  the  firm 
of  M^Dowall  &  Co.  from  1850  to  1861,  when  a  new  firm  was  formed ;  and 
proceeding  on  averments  that  Mr  M'Dowall,  during  that  period,  had  ap- 
propriated a  large  amount  of  the  company  funds  to  his  own  use.  The  action 
was  conjoined  with  a  reduction  of  a  balance-sheet  made  out  in  1861,  on  the 
ground  that  the  pursuer's  signature  thereto  had  been  obtained  by  fraud  on 
the  part  of  Mr  M^Dowall.  The  trial  in  April  1866  resulted  in  a  verdict 
for  the  defenders,  who  obtained  ahsolvitor.  The  case  came  before  the 
Court  on  objections  to  the  auditor's  report.  Objection  to  the  report  in  so 
far  as  it  allowed  the  charges  of  an  investigation  by  an  accountant  into  the 
affairs  of  the  company  for  a  period  of  nine  years,  repelled,  on  the  ground 
that  the  trustees  were  bound  in  such  an  action  to  disprove  the  charges  of 
fraud  against  their  testator,  and  that  in  the  most  exhaustive  manner.  Ob- 
jection by  the  defenders  to  the  disaUowance  of  the  expenses  in  a  loosing  of 
arrestments  used  on  the  dependence  of  the  actions  repelled,  on  the  ground 
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that  a  loofling  of  arrestments  was  a  separate  process,  and  that  no  cbange  in 
that  respect  had  been  made  by  the  Personal  Diligence  Act.  Objection  bj 
pursners  to  a  charge  for  fees  to  three  counsel  repelled.  But  the  Court  held 
that  onlj  fees  to  two  junior  and  one  senior  counsel  should  be  allowed  in- 
stead of  to  two  seniors  and  one  junior. 

Act. — Shand  d  Bannatyne,     Agents — Hamilton  db  Kinnear,  W.S, 
AU.—G%ffard  dW.A.Orr  Paterson.    Agents— J.  d  A.  Peddie,  WJ3. 

Nulls  v,  Lbslh. — March  19. 
Stamp — ExpeoMes, 

Action  for  implement  of  a  missive  of  sale  which  was  unstamped.  The 
Lord  Ordinary  (Mure)  appointed  the  document  to  be  stamped  at  the  joint 
expense  of  parties.  The  defender  reclaimed,  contending  that,  as  he  did  not 
ibund  on  the  deed  at  all,  it  fell  upon  the  pursuer  to  pay  for  the  stamp, 
although,  if  successful,  he  might  recoyer  half  the  expense  of  it  (being  a 
matual  deed)  from  the  other  party  at  the  end  of  the  cause. 

Lord  Presidknt — The  interlocutor  is  ill  founded,  and  unprecedented. 
When  documents  are  not  impressed  with  the  proper  stamp,  no  Court  of 
Law  can  receive  them  to  any  effect  whatsoever.  The  natural  inference  is 
that,  when  a  party  intends  to  put  any  writing  in  evidence,  he  must  take 
eare  that  it  is  properly  stamped ;  and  where  he  has  not  done  so,  it  is  either 
rejected  or,  as  a  matter  of  indulgence,  delay  is  granted  that  it  may  be  done. 
If  there  had  been  any  precedent  the  Court  might  have  ordered  a  mutual 
contract  to  be  stamped  at  the  joint  expense  of  both  the  parties  to  it.  But 
here  the  justioe  of  tiie  case  required  that  the  party  founding  on  the  docu- 
ment should  bear  the  expense,  in  the  first  instance ;  and  there  was  no  pre- 
cedent to  the  contrary.  The  cases  founded  on  were  not  cases  of  interim 
uraogement  in  the  course  of  .the  cause,  but  the  question  occurred  where 
the  pursuer  had  succeeded,  and  was  found  entitled  to  recover  half.  The 
principle  of  Grant  t;.  Walker,  16th  Dec.  1887,  16  8.  246,  as  explained  by 
Lord  Corehouse,  ruled  this  case. 

The  other  Judges  (Lord  Deas  with  hesitation)  concurred,  and  the  Court 
recalled  the  interlocutor,  and  remitted  to  find  the  pursuer  bound  to  have 
the  deed  stamped  at  his  own  expense. — (Authorities — Smail  v.  Potts,  ^6th 
Jolj  1847,  9  D.  1602;  Flowers  v.  Graydon,  18th  Dec.  1847,  10  D.  806; 
Law  t;.  M'Laren,  20th  July  1849, 11  D.  489 ;  Logan  v.  Ellice,  6th  March 
1850, 12  D.  841 ;  Wylie  &  Loohead  v.  Times  Assur.  Co.,  15th  March  1861, 
23  D.  727.) 

Act. — FT.  N,  Madaren.     Agent — J".  If,  Macqueen,  S,S.C, Alt. — J, 

McLaren,     Agents—  White-Millar  db  Bobson^  S.S.  0. 

Arp. — Dixon's  Tbustsss  in  Campbells'  Ssqttestration. — March  20. 

Sequestration — Report  by  Trustee — Discharge  refused. 

In  May  last  Campbell  Brothers,  and  the  individual  partners  of  that  com- 
ptnj  as  such,  and  as  individuals,  were  sequestrated.  Six  months  after,  the 
petitioner,  John  Campbell,  junior,  one  of  the  partners,  applied  for  discbarge ; 
and  after  the  usual  intimations  and  preliminary  proceedings,  the  Sberifi* 
Substitute,  on  2d  Jan.,  found  him  entitled  to  his  dbcharge,  and  appointed 
him  to  appear  and  make  a  declaration  in  terms  of  the  statuto.  Certain 
creditors  appealed.    The  nature  of  the  case  appears  from  the  opinion  of 
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The  LoBD  Prxsibsnt — The  petitioner  was  required  Bj  the  I46th  seetion 
of  the  statute  to  lay  before  the  Sheriff- Subsdtate  a  report  by  the  trustee  in 
the  sequestration ;  and  the  first  objection  to  the  interiocutor  is,  that  the 
trustee  8  report  is  not  in  terms  of  the  statute.     I  think  ^we  cannot  Bostain 
this  objection.    The  report,  indeed,  is  not  what  I  could  have  wished,  yet  it 
does  not  depart  from  the  statute  so  far  as  to  make  it  necessary  to  recal  the 
interlocutor  proceeding  upon  it.     It  bears  that  "  the  trustee  believes  that 
the  bankrupt  has  made  a  fiiir  discoYeiry  and  surrender  of  his  estate,  that  he 
has  attended  the  diets  of  examination,  and  has  not,  so  far  as  known  to  the 
trustee,  been  guilty  of  any-  ooUueion,  but  that  his  bankruptcy  has  arisen 
from  innocent  misfortunes,  and  not  &om  culpable  or  undue  conduot. — J. 
Wyllub  Guild,  trustee.    I  think  the  true  form  of  such  a  report  by  a  trua- 
tee  is  an  expression  of  hia  judgment  after  the  fullest  inquiry.    The  word 
"  believes  "  is  not  enough,  and  neither  ought  bis  opinion  to  be  qualified  by 
^uch  phrases  as  *'  so  far  as  known  to  the  trustee.      The  second  objection 
raises  the  question  whether^  in  fact,  the  trustee's  report  is  weU  founded  in 
statmg  that  the  bankruptc^y  arose  from  innocent  misfortune  and  not  from 
culpable  misconduct.    In  considerix^  this,  a  few  facts  must  be  kept  in  view. 
These  brothers  were  in  business  together  before  1864,  in  which  year  they 
became  bankrupt,,  and  were  discharged  under  a  composition-deed,  by  whic^ 
Its  David  Campbell  in  his  examination  says,  thev  agreed  to  pay  Ss.  per 
pound  on  their  liabilities,  which  amounted  to  £60,000.    I  presume  that  the 
instalments  of  this  composition  were  only  in  the  course  of  being  paid  at  the 
date  of  the  second  sequestrktion.    It  thus  appears  clear  that  when  they 
began  business  again  they  must  have  started  on  oorrowed  capital ;  and  two 
years  after  this  tbey  came  down  again  with  liabilities,  which,  when  com- 
pared with  their  asset^  raise  a  strong  presumption  against  their  conduct. 
As  far  as  the  London  oranch  is  concerned,  the  assets  and  liabilities  have  a 
jnore  favourable  appearance ;  and  I  am  willing  to  believe  the  petitioner's 
statement  that  the  London  house  was  solvent,  if  a  little  time  had  been 
allowed.    The  liabilities,  he  says,  were  £5000,  and  the  assets  £3800.     But 
when  we  look  at  the  Glasgow  house  this  state  of  matters  is  reversed,  for  we 
find  the  assets  to  be  £1035,  and  the  liabilities  to  amount  to  the  enormous 
worn  renormous  I  mean  comparatively)  of  £181,922.    If  John  Campbell  had 
been  living  in  London  and  managing  tiie  London  business  alone,  and  knowing 
nothing  of  his  brother's  procee<ungB  as  manager  of  the  Glasgow  branch  of 
the  house,  that  would  not  have  been  a  sufficient  reason  for  rerosing  him  his 
discharge.     The  question  is,  was  he  in  that  state  of  innocent  ignorance  7 
Frimafaeie,  there  is  a  strong  improbability  that  he  was — an  improbability 
so  strong  as  to  require  explanation,  which  we  have  not  received.    It  would 
require  strong  and  conclusive  evidence  to  the  contrary.     What  was  it  that 
was  going  on  in  Glasgow  ?    It  is  clear  that  there  was  going  on  as  reckless 
specdation  as  any  merchant  could  engage  in.     The  correspondence — ^into 
which  I  do  not  mean  to  go  in  detail — discloses  this  to  my  mind,  that  John 
Campbell  was  perfectly  aware  of  the  naiun  of  the  speculations  in  which  the 
Glasgow  house  was  concerned.    Whether  he  was  in  the  knowledge  of  the 
extent  of  the  speculations  I  do  not  say,  but  ha  knew  that  they  were  very 
large,  and  that  his  brother  David  was  receiving  a  species  of  assistance  from 
his  father  which  I  shall  not  characterise  more  strongly  than  by  saying  thai 
it  was  illegitimate,  and  a  betrayal  of  the  interests  of  John  Campbell  the 
father's  employer.    Hia  Lordship,  on  these  grounds,  came  to  the  conclusion 
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Alt  the  talhre  cl  tiie  petitioner  had  arisen  from  oidpable  and  nndae  oon* 
daot)  and  that  the  Sheriff- Subetitate  should  have  refused  the  discharge, 
wfaieh  the  Goort  was  now  bound  to  do. 

Lord  Curhixhill  and  Lord  Abdmillan  conenrred ;  and  Lord  Sbas,  being 
a  shareholder  in  the  OommerciBl  Bank,  an  appellant,  declined. 

Act. — Young  S  W.  M.  Thonuan,  Agents— MelviUe  S  Lindmy,  WJ3. 
AU.— Watson.    Agmt~Jame$  Webiter,  8.8.0. 

NjkFm  V.  Pateigk,  ei  e  contra. — March  28. 

Property — Servitude^-Privihge  of  Anglings—Singular  Suooeasor, 

Conjoined  actions  of  declarator  and  suspension  and  interdict  with  refer- 
snoe  to  a  right  of  angling  for  trout  claimed  by  Mr  Napier  of  Glenshellish  in 
the  riTer  Echaig  and  in  Loch  Eok,  within  the  property  of  Mr  Patrick  of 
Kihnan.     Li  1829,  prior  to  Patrick's  purchase  of  the  estate  of  Eilmun, 
Napier  fened  portions  amounting  to  thirty-fiye  acres,  from  the  then  pro- 
prietor, General  Campbell,  the  feu-contract  containing  the  following  clause : 
"  With  liberty  and  privilege  to  the  said  David  Napier  and  his  foresaids  of 
angling  or  rod-fiahing  in  the  river  Bohaig,  to  the  westward  of  the  ground 
feoed  by  John  Lamont,  writer  in  Greenock,  firom  the  said  James  Gillespie 
Davidson,  aa  commissioner  aforesaid,  and  also  in  Loch  Eck,  in  common 
with  the  aaid  Alexander  Campbell,  the  proprietor,  and  his  other  feuars,  but 
declaring  that  the  said  privilege  shall  only  be  exercised  by  the  said  David 
Napier  and  his  foresaids  at  the  rate  of  one  person  for  every  four  acres  of 
the  ground  hereby  disponed,  and  no  further:  declaring  always  that  the  said 
vrivilege  of  angling  or  rod-fishing  in  the  river  Echaig  and  Loch  Eck  is 
hereby  conferred  aUenarly,  in  so  far  as  the  said  Alexander  Campbell  may 
bate  right  to  grant  the  same ;  and  that,  in  granting  feus  of  other  ground, 
the  privilege  shall  be  restricted  in  the  same  manner  to  one  person  for  each 
finir  acres."    In  1884  Napier  purchased  from  the  trustees  of  Gen.  Camp- 
bell the  superiority  of  his  said  feu,  "  with  the  privilege  of  angling  in  the 
river  Echaig  and  in  Loch  Eck,  in  manner  and  to  the  extent  specified  in 
laid  feu-contract."     The  disposition  contained  proouratory  of  resignation, 
in  which  no  mention  was  made  of  tl^e  fishings,  but  Napier  obtained  a  Crown 
charter  of  resignation  with  precept  for  infeftment  in  the  lands,  "  cum  privi- 
legio  piscationum  in  fluvio  Echaig  et  in  Loch  Eck,  modo  et  ad  latitudinem 
Bpecifieat  in  diet,  feodo  contractu,  et  totis  aliis  inibi  specificat."    Infeft- 
ttent  followed.     The  Echaig  neither  flows  through  nor  along  Napier's  fen, 
nor  is  any  part  of  the  feu  bounded  either  by  the  rirer  or  by  Loch  Eck. 
In  1864  the  pursuer  and  respondent  purchased  from  Gen.  Campbell's  heir, 
theknds  and  barony  of  Kilmun,  except  the  portions  disponed  to  the  defender 
indsumnder  Napier,  and  certain  other  parts  previously  disponed  to  one  Law* 
Bon.    The  disposition  to  Patrick  contained  no  reservation  of  the  right  of 
tngling  in  Napier's  fen-contract.     Patrick  maintained  that  he  was  not 
hound  by  his  predecessor's  grant  to  Napier ;  that  the  right  of  angling  in 
qoestion  was  a  personal  privuege  which  was  not  binding  upon  singnlar  sno- 
tmon.    Napier  contended — (1.)  That  the  right  was  a  separate  heritable 
fnbject,  capable  of  being  disponed  and  feudalised,  and  that  he  had  been 
hifeft  in  it  as  a  separate  feudal  estate,  separate  and  independent  of  any 
Ittds  adjacent  to  the  river  or  Loch  Eck ;  (2.)  That  supposing  it  could  not 
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be  treated  as  an  independent  feudal  tenement,  it  was  at  least  of  the  nature 
of  a  servitude^  oonstitated  bj  express  grant. 

The  Lord  Ordinary  (Ormidale)  held  that  the  right  was  not  good  againat 
singular  saccessors.     Napier  reekimed. 

The  Court  adhered,  holding  that  whatever  might  have  been  the  result  if 
6en.  Campbell  had  disponed  the  entire  barony  of  Kilmun  to  Patrick  so  aa 
to  make  him  Napier's  superior,  and  constitute  between  the  two  the  relation 
of  superior  and  vassal  under  the  feu-contract,  the  case  was  widely  different 
here,  where  Napier  was  his  own  superior,  and  where  all  connection  between 
^  &en.  Campbell  and  his  successors  on  the  one  hand  and  Napier  as  feuar  on 
the  other  had  been  terminated  by  the  disposition  of  the  superiority  in  1834. 
The  dispute  was  between  two  disponees  of  different  portions  of  the  estate 
of  Kilmun,  and  the  only  question  was  whether  this  right  could  be  enforced 
at  the  instance  of  the  one  against  the  other.  It  was  said  to  be  so  enforcible 
on  two  grounds — Ist,  As  a  separate  subject  on  which  infeftment  had  fol- 
lowed ;  2nd,  As  a  servitude.  Now,  as  to  the  first,  it  was  enough  that  the 
Crown  charter  on  which  the  infeftment  in  the  right  had  followed  was  a 
charter  by  progress,  and  could  give  no  right  not  given  in  the  previous  dis- 
position, and  the  previous  disposition  contained  no  warrant  for  infeftment 
in  this  privilege  as  a  separate  subject  Then  there  was,  except  in  the  case 
of  liferent,  no  such  thing  as  a  personal  servitude  recognised  in  the  law  of 
Scotland.  This,  therefore,  could  only  be  regarded  as  a  proedial  servitude. 
Now,  it  was  necessary  to  a  pnjedial  servitude  that  the  dominant  praxtiumy 
as  a  proBdium^  must  derive  some  benefit  from  the  servient  tenement  But 
that  could  not  be  the  case  here,  where  the  stream  and  loch  were  not  con- 
tiguous to  the  feu,  and  where,  moreover,  the  servient  proprietor  might  prac- 
tically defeat  the  right  as  a  right  of  any  value  by  bringing  an  army  of 
anglers  to  compete  with  the  holders  of  the  servitude.  The  true  view  was, 
that  the  right  was  merely  a  permanent  licence — a  personal  privilege ;  and 
that  being  so,  it  constituted  no  obligation  transmissible  against  singular 
successors. 

Act, — Decanttt  d  Adam,     Agents — Adam,  Kirk^  S  Robertson^  JF.S. 

AU. — Oifford  and  Watson,     Agents — Crawford  and  Guthrie,  8,S.C. 

MiLLBR  V,  CAnniCK. — March  29. 
Entail — Montgomery  Act — Irritaneg. 

Beduotion  and  declarator  at  the  instance  of  the  heir  of  entail  in  posses- 
sion of  Frankfield,  concluding  for  reduction  of  a  lease  for  ninety-nine  years 
between  Carrick  and  the  pursuer's  father,  entered  into  in  1851,  or  for  de- 
clarator that,  by  failing  to  build  a  house  of  the  value  of  £10  for  each  half- 
acre  of  ground  comprehended  in  the  lease  within  ten  years  from  its  date, 
the  defender  had  incurred  the  irritancy  stipulated  in  the  said  tack,  and  in 
the  Montgomery  Act  (10  Geo.  ILL,  c.  51.)  The  lease  in  question  is  de- 
clared to  be  granted  for  the  purpose  of  a  gunpowder- magazine  being 
erected  on  the  ground  by  Carrick  or  his  assigns;  and  it  stipulates 
that  the  ground  shall  not  be  used  for  any  other  purpose  than  the 
magazine  and  the  dwelling-houses  of  persons  employed  in  managing  and 
superintending  it  It  cites  and  bears  to  be  granted  under  the  powers 
conferred  by  the  Montgomery  Act,  and  in  terms  of  the  statute  a  clause 
is  introduced,  declaring  that  the  lease  shall  be  null  unless  dwelling- 
^^ises,  in  terms  of  the  statute,  be  erected  within  ten  years.    But,  by  back- 
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letter  of  OTen  date,  the  kte  Mr  Miller  declared  that  so  long  as  there  should 
he  on  the  ground  a  powder-magazine  of  the  valae  of  £1000,  it  was  not  his 
intention  to  enforce  said  clause,  and  "  so  far  as  I  legally  can  do  so,  I  hereby 
dispense  with  the  necessity  of  your  building  such  dwelling-houses."  The 
pursuer  contended  that  the  irritancy  of  the  lease  and  the  statute  had  been 
mcurred,  that  the  lease  was  null  from  the  beginning,  because  the  back- 
letter  really  formed  part  of  it,  and  dispensed  with  a  condition  essential  to 
its  yalidity;  that  purgation  by  now  erecting  dwelling-houses  was  not  proper 
purgation  in  the  statutory  sense.  The  defender  mainly  contended  that, 
even  if  the  lease  were  struck  at  by  the  statute,  it  might  be  restricted  by  the 
Court  to  twenty-five  years,  for  which  period  tiie  heir  in  possession  was  ea- 
titled  under  the  entul  to  let  leases  for  building  or  other  purposes.  The 
Lord  Ordinary  (Kinloch)  held  that  it  was  a  deliberate  contravention  of  the 
entail  taid/unditw  null  and  void;  and  referred  for  the  principles  applic- 
able to  it  to  Mordaunt  v,  Innes,  9th  March  1819,  F.  0.  afil  1  9h.  App. 
169.  The  defender  reclaimed ;  but  the  Court  (Lord  GnrriehiU  diss.)  sub- 
BtantiaUy  adhered. 

The  Lord  Pbbsidint,  Lord  ]>bas,  and  Lord  Ardmillan  were  of  opinion 
that  nothing  could  now  be  done  to  save  the  tenant's  right  It  was  not  that 
the  lease  was  ctb  iniiio  null.  Ex  facie  it  was  quite  a  good  lease  when 
granted,  and  the  back-letter  did  not  by  itself  nullify  it.  If  within  ten  years 
from  its  date,  the  necessary  dwelling-houses  had  been  erected  the  lease 
would  have  been  valid.  But  then  that  had  not  been  done,  and  the  ques* 
tion  was,  whether  the  tenant's  failure  to  implement  that  condition  oi  the 
statute  did  not  nullify  his  right  from  and  after  the  expiry  of  the  ten  years? 
Their  Lordships  thought  it  did ;  and,  further,  the  irritancy  thus  created 
was  not  of  the  nature  of  a  penal  irritancy  which  was  purgeable  at  the  bar. 
It  was  an  irritancy,  attaching  to  the  act  of  a  disqualified  person  who,  at- 
tempting to  take  advantage  of  an  enabling  statute,  had  failed  to  comply 
with  its  conditions.  There  was  no  authority  for  holding  that  an  irritancy 
80  arising  could  be  purged,  or  that  the  period  allowed  by  the  Act  for  puri* 
fying  the  condition  of  the  lease  could  be  extended.  The  only  question  which 
remained  was  whether  the  lease  should  be  reduced  in  whole  or  part.  It  had 
been  suggested  that  there  was  a  power  under  the  Act  to  grant  leases  for 
thirty-one  years,  and  that  there  was  a  power  in  the  entail  to  grant  leases 
for  twenty-five  years ;  but  in  the  former  case  it  was  clearly  agricultural 
leases  which  were  contemplated ;  and  the  leases  in  the  entail  were  plainly 
mch  as  were  granted  in  the  course  of  ordinary  administration  and  for  or- 
dinary purposes,  not  such  as  were  granted  for  a  long  period  as  here,  to  en*- 
able  the  tenant  to  do  an  extraordinary  thing — ^vis.,  to  erect  a  large  building 
upon  the  ground.  To  restrict  the  lease  would,  in  thcjcircumstances,  be  to 
make  an  entirely  new  bargain  between  the  parties;  and  that  the  Court  had 
never  yet  done. 

Lord  CuRBiaHiLL  held  (1)  that,  in  accordance  with  the  general  rule  of 
law,  the  irritancy  was  purgeable  by  the  tenant — the  present  case  not  differ- 
log  essentially  from  a&y  other  case  of  legal  or  conventional  irritancy ;  and 
(2)  that,  even  if  the  lease  fell  to  be  declared  void  as  a  lease  for  ninety-nine 
years,  it  was  yet  good  for  twenty-five  years  at  common  law,  and  under  the 
entul,  and  therefore  ought  to  be  restricted  to  that  period  in  accordance 
with  the  practice  of  the  Court  in  various  decided  cases. 

Act, — Oifford  and  Duncan.     Agent — Robert  Pringle^  W*S, Alt, — 

V^tUon  and  Shand,    Agentd-^CampbeU  db  Smith,  S£.C, 
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SECOND  DIVISION. 

Cambbon  t;.  BoBSBTsosr. — Feb.  2L 
Landlord  and  Tenant — Bemoving — Title  to  Sue* 

A  orofter  on  the  estate  of  Loohiel  saed  for  redaotion  of  a  munmary  war- 
rant of  ejeotment  pronounoed  by  the  Sheriff- Substitute  of  Argjleshire  at 
■the  instance  of  the  defenders,  and  for  damages.  The  oroftors  on  that  part 
of  the  estate,  of  whom  the  defenders  are  A  committee,  have  separate  arable 
lots  and  hill  pasture  in  common.  They  bold  from  year  to  year.  The  pnr^ 
Buer  has  had  a  oroft  rent  free  since  1847  in  consideration  of  acting  as  oow- 
herd  for  the  others,  and  also  a  shilling  a  year  from  each  crofter.  He  wae 
engaged  by  the  committee  of  croflkera.  The  committee,  in  spring  1865,  re- 
solved  to  dismiss  him,  and  one  of  their  number  intimated  to  him  on  3rd 
April  that  he  would  not  be  required  as  cowherd  after  Whitsunday,  and  that 
he  would  then  require  to  remove  from  the  croft  On  Ist  June  they  peti- 
tioned the  Sheriff  for  a  warrant  for  bis  summary  ejection,  which  the  Sheriff, 
in  absence,  granted.  The  Lord  Ordinary  (Barcaple)  reduced  the  decree, 
on  the  ground  that  the  defenders,  assuming  them  to  represent  the  whole 
crofters,  had  no  title  to  eject  the  pursuer.  It  did  not  appear,  on  their  own 
Btatement,  that  they  were  tenants  in  common  of  the  pursuQr's  croft,  and  in 
possession  of  it  through  him.  The  arrangement  by  which  a  cowherd  was 
to  occupy  a  croft  rent  free  was  an  accommodation  te  the  other  cro^ra,  bat 
was  also  for  the  benefit  of  the  landlord,  as  enabling  him  to  let  the  other 
crofts  to  advantage.  When  the  notice  was  given,  the  crofters  had  clearly 
no  control  over  the  occupation  of  the  pursuer's  croft  for  the  f(^owing  year. 
It  might  be  that  when  they  todk  their  crofts  for  that  year,  by  tacit  reloca- 
tion or  otherwise,  they  were  entitled  te  rely  upon  the  landlord  continiung 
to  give  them  the  benefit  of  a  cowherd  being  kept  by  him  in  possession  of  a 
croft  rent  free,  to  give  them  his  services  for  a  small  fee.  But  that  would 
be  only  a  claim  against  the  landlord,  and  not  a  right  in  the  special  subject 
entitling  them  to  eject  the  pursuer.  The  defenders  reclaimed ;  but  the 
Court  adhered. 

The  LoBD  Justiob-Olebk  had  no  doubt  It  was  not  dear  whether,  in 
any  circumstances,  tenants  under  a  verbal  lease  could  pursue  a  summary 
temoving.  No  authority  had  been  pcoduced  to  show  this*  But  here  the 
defenders  were  not  tenantii^at  all  of  the  pursuer's  croft.  They  had  no 
written  lease  of  it,  nor  had  they  possession  of  it  under  a  verbal  lease ;  and 
there  could  be  no  verbal  lease  without  possession.  The  only  person  who 
could  have  legally  ejected  the  pursuer  was  the  proprietor.  The  general 
body  of  crofters  had  a  perfect  right  to  prevent  the  pursuer  from  taking 
charge  of  their  cattle  any  longer ;  but  none  to  eject  hun  from  his  crofi 

The  other  Judges  concurred. 

Act.— Watson,  Bhind.    Agente^Craw/ord  Guthrie,  8,8.C. ^AIL—A. 

R  Clark,  Trayner.    Agent^Wiaiam  MUcheU,  S.S.C. 

PTN. — Collins. — Feb.  28. 

Poor'f  BoU. 

The  applicant  brought  an  action  of  damages  for  personal  injury  against 
his  employers,  Messrs  King,  boiler  manufacturers,  in  thp  Sheriff  Court  of 
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»,  snd  obtained  two  jiidgmenia  from  tha  SberiiF-Siibfltitate  and 
tiie  Skeriff,  sustaining  the  vekvancj,  and  allowing  a  proo£  The  defender 
ad?oeated,  and  applied  to  be  admitted  to  the  poors' -roll.  He  had  been  on 
Ike  poors'^roU  in  Uie  Inferior  Conrt ;  and  his  applioation  was  based  ohiefly 
on  Uiat  ground,  and  on  the  farther  ground  that  he  had  been  brought  into 
tkit  Court  with  two  judgments  in  his  nvonr,  and  with  a  view  to  a  jury  trial. 
He  fbonded  on  Milter  v.  Gordon  (10  Jur.  826.)  He  admitted  that  he  was 
eming  258  a-week,  but  stated  that  his  employment  was  of  a  precarious 
Btture. 

Lord  CowAx  said — I  think  that  we  cannot  at  present  grant  this  applioa* 
taoD.  I  know  no  ease  where  a  man  with  so  lar^  an  income  as  25s  a- week 
has  heen  put  upon  the  poors'-roll.  But  it  is  said  that  the  applicant  was  on 
tbe  poors'^roU  in  the  Inferior  Court  But  we  know  nothing  of  the  4)ircum- 
Btaoces  under  which,  or  the  mode  in  which,  he  was  put  upon  the  roll  there  ; 
tnd  we  must  form  our  judgment  on  the  circumstances  now  presented  to  us. 
This  further  specialty  has  been  stated  to  us,  that  the  case  has  been  8d?o* 
Gated  fbr  a  jury  triu.  But  that  is  a  mere  assumption.  The  action  may 
adll  go  off  upon  releyancy ;  and  it  ift,  I  think,  competent  for  the  Lord  Or* 
dinaiy  to  take  the  proof  before  himself  under  the  recent  Act.  This  last 
observation  disposes  of  the  case  of  Miller ;  for  in  that  case  issues  had 
aetoally  been  ftdjnsted,  and  the  day  of  trial  fixed  before  the  application  was 
presented.  With  regard  to  the  apparent  large  amount  of  the  apnlicant's 
inoome  in  Miller's  case,  it  is  clear  ^t  his  real  income  was  very  different 
from  his  nominal  income.  I  am  therefore  for  refosing  the  application  in 
ioe  ttatu,  I  do  not  say  what  I  may  do  if  the  case  is  eventmdly  sent  to  » 
jnnr,  and  this  application  is  then  renewed. 

The  other  Judges  concurred. 

Ad.— A.   Nicholson.      Ayen^^-J.  CMdstream,   W.8. AlL—Shind. 

Agent— B.  Johnston^  8.&C, 

Smtth  v.  Walkxb. — March  6. 
Letters  ofHominff — Execution — tnterpokUion — Erasure. 

Bedttction,  improbation,  and  count  and  reckoning.  Beduction  was 
BOQgbt  d  a  bond  and  disposition  in  security  for  X300,  by  the  pursuers* 
father  over  tenements  in  Dundee,  in  1816,  to  which  defender  acquired 
right,  and  of  diligence  following  thereon  in  1835,  and  decrees  obtained 
bj  defender  in  actions  of  count  and  reckoning  and  declarator  at  his  instai^ca 
relating  to  the  same  matter.  The  grounds  H  reduction  mainly  insie^  in 
were— 1.  That  in  the  letter  of  homing  two  additions  had  been  made  be- 
tveen  the  signetting  and  recording — ^first,  the  words  "  at  Oroll's  Bocks,  is 
or  near  Dundee,"  as  the  address  of  the  reapondent;  secondly,  the  words 
"sasme  in  fisTOur  of,"  in  narrating  the  links  of  the  petitioner's  title. 
2.  That,  in  the  execution  of  homing,  the  three  first  letters  of  Alexander 
Smith,  the  respondent's  name,  were  written  on  erasure.  3.  Incompetency 
in  the  proceedings  of  the  Ma§^strates  in  an  action  of  count  and  reckoning 
in  the  Burgh  Court  of  Dundee,  it  was  replied  that  the  letters  of  horaW 
were  warrants  and  not  grounds  of  debts,  and  were  protected  by  the  yicen^il 
prescription. 

Lord  Jostick-Clxbk — ^It  was  unnecessaxy  to  decide  how  far  the  hominsn 
wece  protected  by  prescription,  because  the  alterations  were  immaterial    It 


278  NOTES  OF  CA6ES  DT 

was  not  averred  by  whom  they  were  made,  and  the  defender  was  not  to 
lose  his  diligence  on  account  of  any  unimportant  mistake  which  might  have 
been  made  by  a  party  for  whom  he  was  not  responsible.  The  granter  of 
the  security — Smith — was  sofficiently  identified  without  the  words  said  to 
be  added.  And  so. with  the  other  objection,  the  links  of  tide  connecting 
the  party  were  sufficiently  set  forth,  if  the  words  objected  to  had  been  ab- 
sent. In  the  execution,  the  objection  was  too  critical ;  and,  besides,  the 
name  occurred  another  time  where  the  objection  did  not  apply.  It  was  too 
late,  after  so  great  a  lapse  of  time,  to  examine  into  the  regularity  of  pro- 
ceedings in  the  Burgh  Court  to  which  no  objection  was  taken  at  the  time. 

The  other  Judges  concurred;  and  the  Court  assoilzied  the  defender  from 
the  reductive  conclusions  of  the  summons. 

Act— Millar,   Webster.      Agent— W.  Officer,  S.S.C. AU. — Giffbrd, 

Thonu.     Agent— W.  Miller,  S,S.G. 

LOOALITT  OV  OrWBLL — QUESTION  BBTWBKN  THB  CoMMON  AgBNT  AN2> 

Minister  and  Ma  Richmond  ov  Collision. — March  8. 
Teinds — Valuation — Cammonty. 

The  question  in  this  case  was  whether  the  teinds  of  portions  belonging 
to  Mr  Richmoni  of  the  divided  commonties  of  CuthiU  Muir  and  Berry- 
muir  were  to  be  held  as  having  been  included  in  a  sub- valuation  obtained 
in  1630.  The  subjects  in  Richmond's  titles  are  described  as  "  All  and 
whole  the  lands  of  Collinstain  or  Colliston  and  Strenton,  with  houses,  big- 
gings,  yards,  parts,  pendicles,  and  pertinents  of  the  same  whatsoever  lying 
within  the  Barony  of  Cuthill  Groudic,  and  Sherififdom  of  Perth  ; ''  and  the 
titles  of  his  authors  since  1633  are  in  the  same  terms.  The  commonties 
were  divided,  and  the  portions  in  question  allocated  to  Colliston  and  Stren- 
ton in  1774.  Richmond  maintained  that  the  teinds  effeiring  to  the  right 
of  commonty  in  [the  undivided  commons  then  belonging  to  Colliston  and 
Strenton  must  have  been  included  in  the  valuation,  and  therefore  that  it  in- 
cluded the  teinds  of  those  specific  portions  of  the  commonty  Which  now  re* 
present  the  rights  over  the  individual  commonty  which  existed  prior  to  the 
division.  The  minister  maintained  that  the  teinds  in  question  were  quite 
separate  from  those  valued  In  1630;  that  there  was  no  proof  that  any  rights 
of  commonty  were  attached  in  1630  to  the  lands  of  Colliston  and  Strenton; 
and  that  there  was  at  all  events  no  proof  that  the  decree  of  valuation  in- 
cluded any  such  pertinents  of  the  lands  valued  as  ri^ts  of  pasturage,  or 
Other  rights  over  an  undivided  commonty. 

The  Lord  Ordinary  (Barcaple)  sustained  the  pleas  of  the  minister,  pro- 
ceeding upon  the  construction  of  the  decree  of  valuation,  which  did  not,  as 
in  the  ordinary  case,  ascertain  the  rent  in  stock  and  teind,  but  set  forth  the 
teind  "  apart  and  severally  " — as  "  29  both  victital,  twa  part  meall,  and 
third  part  here**  His  Lordship  held  that  this  was  only  a  valuation  of  pew- 
ionage  teind,  and  could  not  therefore  include  the  teinds  of  a  commonty, 
which  must  necessarily  have  been  vicarage.  The  heritor  reclaimed,  but  the 
Court  adhered — Lords  Benholme  and  Neaves  taking  the  same  ground  as 
the  Lord  Ordinary,  and  Lord  Cowan  adding  that,  looking  to  the  fact  that 
the  ontis  always  rested  on  the  heritor  founding  on  a  valuation,  it  was  not 
proved  that  there  was  any  right  of  property  in  Ihe  commonty  in  question  be- 
longing to  Colliston  and  Strenton  in  1630. 

Act, — Cook,  Duncan,     Agents — Jardine,  Stodart,  di  Fraser,  WTjS.- 
4U, — Glark^  Asher,    Agents — l4elmmj  Henderson,  db  WiUon,  JFJ3. 
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SouTAB  V.  Lkighton. — March  8. 
Trtist — Vesting — Payment  to  AccouiU. 

Maltiplepoinding  arising  out  of  the  followiDg  oircamstances : — Alex. 
Leighton  died  in  1857,  leaving  a  trust  disposition  and  settlement.  The 
trustees  were  directed  after  the  death  of  the  truster's  wife,  who  predeceased 
him,  to  divide  his  whole  property  equally  among  his  three  sons,  Robert, 
Stewart,  and  George,  with  power  to  retain  the  shares  and  apply  the  proceeds 
for  the  aliment  of  the  beneficiaries,  or  to  buy  annuities,  or  to  make  advances 
before  the  period  of  division  and  adjustment,  upon  which  interest  was  to  be 
paid,  and  of  which  repayment  might  be  demanded:  declaring  that  the  pro- 
TisioDfl  were  not  to  become  vested  interests  until  payment  or  application  for 
behoof  of  the  beneficiary ;  bnt,  in  the  event  of  the  decease  of  one  son, 
Ub  share  was  to  be  applied  for  behoof  of  the  others.  By  a  codicil  the 
tmstees  were  directed  to  assign  the  leases  of  certain  farms  to  Eobert  and 
Stewart,  with  the  crop  and  steading  at  a  valuation.  On  the  truster's  death, 
the  trustees  accordingly  assigned  the  leases.  They  further  advanced  £6000 
to  Stewart  and  George,  and  took  security  for  their  advances.  In  April 
1A64,  a  meeting  of  trustees  was  held,  at  which  it  was  resolved  to  wind  up 
the  trust,  and,  with  that  view,  to  raise  this  action.  In  1865  Stewart  died, 
leaving  a  settlement  in  favour  of  Mrs  Soutar.  Mrs  Soutar  appeared  in  the 
mnltiplepoinding,  and  claimed  Stewart's  share,  contending  that  the  advances 
to  him  60  far  as  not  exceeding  his  provision  had  vested  in  him — 1.  Because 
there  had  been  undue  delay  in  winding  up  the  trust ;  and,  2.  Because  his 
share  had  been  paid  to  him,  the  resolution  of  the  trustees  to  wind  up  the 
trust  having  the  effect  of  converting  the  advances  to  the  beneficiaries  into 
payments  to  them  in  the  sense  of  the  settlement.  Robert  opposed  the 
ekim,  on  the  ground  that  there  had  been  no  settlement  of  the  accounts,  and 
no  payment,  real  or  constructive,  to  Stewart  Leighton. 

The  Lord  Ordinary  sustained  Mrs  Soutar's  second  plea,  holding  that  the 
oonrse  adopted  by  the  trustees,  and  particularly  their  resolution  to  wind  up 
the  trust,  made  the  advances  to  Stewart  payments  to  account.  Robert  re- 
elaimed ;  but  the  Court  unanimously  adhered,  adopting  substantially  the 
riew  of  the  Lord  Ordinary. 

A(t — Oiffbrdf  Spittal.     Agents — Mackenzie^  Innes,  di  Logan^  W,S, 
Ak — Toung^  Arch.  Broun.     Agent — Thomas  Sproty  W.8. 

Maolsan  &  HopB  V,  FiiEMiNa. — Maixih  9. 

Process — Commission — Witnesses  Abroad — Evidence  Act  1866. 

—A.  S.  184L 

On  a  motion  for  Commission  to  take  the  evidence  of  witnesses  beyond 
tbe  jurisdiction  of  the  Court  under  the  Evidence  Act  1S66,  sect.  2,  held 
that  **  the  existing  practice  "  prescribed  by  the  statute  is  regulated  by  A.  S. 
1811,  and  that  the  examination  must  proceed  upon  affidavit  and  adjusted 
interrogatories. 

AeL — Young,  Mackerude.    Agents — White-Millar  <B  Bobson^  S.S.C, 

AU.—Clarkf  Waison.    Agentr^ohn  Henry ^  S.8.0. 


280  jrans  of  CAfliB  nr 

PLUMinn  9.  Common  Aobkt  ik  Locality  ot  Sblkibx* — March  20. 

Teind» — FaZtia^ton. 

Mr  Soott  Plummer  objects  to  tbe  report  of  the  oommon  agent  in  80  &r 
as  it  holds  certain  of  his  lands  to  be  nnvalaed, — amon^  others  Blaek- 
middings,  which  he  alleges  to  have  been  valued  along  with  and  included 
ander  the  name  of  Middlestead  in  1636.  The  lands  are  separately  men- 
tioned in  the  titles  from  1628  downwards.  On  tbe  other  hand,  no  separate 
teind  has  been  paid  to  the  titular  for  Blackmiddings.  It  is  not  now  dis- 
tinguishable as  a  separate  subject;  and  further,  in  a  valuation-roll  of  1643 
the  deduction  from  Middlestead  for  f^u-duty  (no  mention  being  made  of 
Blackmiddings)  is  £30,  6s.  8d.,  being  exactly  the  amount  of  the  feu-duty 
which  appears  from  the  Crown  titles  to  have  been  payable  for  both  of  the 
lands— vis.,  £24  for  Middlestead,  and  £6,  6s.  8d.  for  Blackmiddings. 

The  Court  sustained  the  objection,  proceeding  mainly  on  the  inference 
to  be  drawn  from  the  valuation-roll  of  1643,  by  which  it  was  held  that  the 
ontK  on  the  heritor  had  been  discharged. 

Jet.— SoL-Ocft.  Millar,  Wehder.     Agents— Euglies  S  Mylne,  W^. 

AU^—Cook,  Hall.    Agent— Jaffua  Macknight^  W.S. 

Odhhinqhamb  v.  Webster  and  Rotston. 

Advocation  from  the  Sheriff  Court  of  Kirkcudbright  The  advocator 
was  tenant  of  the  shootings  on  the  estate  of  Eells,  and  applied  for  interdict 
against  the  respondent  Webster,  tenant  of  the  farm  of  Airds»  and  Boyaton, 
a  trapper  in  his  employment,  to  have  them  prohibited  from  trapping  and 
killing  game  and  rabbits.  The  respondents  stated  that  they  had  never 
killed  game,  and  maintained  that  the  tenant  was  entitled  to  keep  down  tiie 
rabbits.  Some  correspondence  had  taken  place  between  the  parties,  the 
general  import  of  whieh  was  that  the  agricultural  tenant  was  wilKng  not 
to  interfere  with  the  rabbits  if  the  game  tenant  kept  them  down  within 
reasonable  bounds;  but  he  complainedf  that  that  had  not  been  done.  On  a 
proof,  the  Steward-Substitute  held  that  the  game  tenant  waa  bound  to  keep 
down  the  rabbits,  and  that,  as  he  had  failed  to  do  se,  the  tenant  was  en- 
titled to  do  so  himself  by  trapping;  but  he  held  that  the  woods  and  planta- 
tions  were  not  part  of  the  subjects  let  to  the  tenant,  and  that  he  had  na 
right  to  set  his  traps  there.  On  appeal,  the  Steward  altered  this  judgment 
in  so  far  as  concerned  the  woods  and  plantations,  holding  that  tiie  tenant 
had  a  right  to  these  for  pasture,  and  had  possessed  them  «co<»rdingly.  The 
Court  adhered. 

Ad^—Fraser.    Agent— W.  8,  Stuart,  8.S.O. AU.—Marduia.M'Eie. 

AgenU — Scott^  Bruce,  db  Olover,  W.S, 

Watsoit  cm  Maooowah  amd  Otkoui  v,  Watson« — March  21. 

Proceu — Summary  Petition  for  Delivery  of  Deeds — Act  1693,  cap.  35. 

The  respondent  presented  a  petition  in  the  Steward  Court  of  Earkend'' 
bright  praying  that  the  advocators  ahonld  b^  ordained  to  deliver  to  him, 
upon  receipt  and  obligation  for  re-delivery,  a  feu-contract  by  whieh  lh# 
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deceased  Robert  Watson,  tiie  petitioner's  grand&tker,  aoqnired  right  to  eer'- 
tain  heritable  subjeots,  and  the  settlement  of  the  said  Robert  Watson.  He 
described  himself  as  heir  of  his  said  grandfather^  as  also  of  his  father,  John 
Watson,  who  died  inteatate,  and  of  an  aunt,  Mary  Watson,  who  was  one  of 
tbe  disponees  under  Robert  Watson's  settlement  The  advoeators  are 
sisters  and  a  sister's  son.  of  the  petitioner's  father,  also  disponees  under 
Robert  Watson's  settlement.  Before  the  petition  was  presented,  some  cor-^ 
respondence  had  taken  plaee  between  the  parties'  agents,  in  the  course  of 
which  the  advocators'  agent,  offered  to  let  the  respondent  have  the  deeds 
for  three  dajs ;  bat  in  the  answers  to  the  petition,  instead  of  persisting  in 
aod  founding  upon  this  offer,  the  advocators  stated  numerous  grounds  of 
defence,  including  objections  to  the  petitioner's  title  to  sue,  Tho  defences 
were  repelled  by  the  Steward -Substitute  and  Steward,  and  the  two  deeds 
were  ordered  to  be  duly  recorded. at  the.  joint  expense  of  parties;  and  the 
adroeators  were  found  liable  in  the  expenses  of  process.  The  respondents 
in  the  petition  advocated,  and  maintaiAed — 1.  That  the  procedure  by  sum- 
mary petition  mm  incompetent — a  demand  for  delivery  of  deeds  ought  to 
be  made  by  summons ;  2.  That  the  order  to. record  was  ultra petiia  of  the 
petition;  3.  That,  under  the  Act  1693,  c.  35,  the  feu-contract  could  be 
competently  recorded  only  in  the  Books,  of  Council  and  Session. 

Lord  Nbavks — The  last  objection  was  not  one  which  could  be  stated 
against  the  interlocutors  advocated,  which  had  directed  the  deeds  to  be 
duly  recorded;  and,  moreover,  was  not  sound  in  itself.  The  procedure  was 
competent,  and  fell  under  the  provision  of  Ad  of  Sederunt  1839,  where 
procedure  by  summary  petition  in  the  Sheriff- Court  was  authorised  where 
dispatch  waa  necessary,  of  which  the  Sheriff  was  the  best  judge.  The 
order  was  not  ultra  petiia^  but  the  best  thing  which  could  be  done. 

The  Court  repelled  the  reasons  of  advocation. 

Ad. — Pattisan,  Dundas   Grant,     Agent — James  Barton^  8,8,C. 

Ali-^Sol'Gen.  Millar,  SeoU,    Agent— W.  8.  8tuart,  8.8,C. 


OUTER  HOUSE. 
.(Before  Lord  Obmidali.) 
E^NOX  V.  Yoxmo  mjkd  Maclibod — Dec.  11, 1866. 
Eacpenses — Sequestration — Trustee, 

After  the  pursuer  of  an  action  had  been  found  liable  in  a  sum  of  expenses 
and  the  decree  had  been  extracted,  he  was  sequestrated  The  trustee  in 
the  aequeslration  wan  sisted  as  a  party  in  the  action.  Held  that  the  trustee 
had  not  made  himself  liable  for  the  expenses  so  decerned  for,  there  being 
IM)  depending  process  quoad  the  sum  for  which  decree  iras  pronounced  and 
extracted.  Torbet  v.  Borthwick,  Feb.  23, 1849, 11  D.  694,  held  inappli- 
cable.   Acquiesced  in. 

Act,—F.  W.  Clark.    Agent— L.  Maeher^y,  W.8. AU.—PaH%san  A 

ItEwM.    Agent— W.  Mason,  8J3.C. 

Sahdkrsov,  to.,  V.  Otiioibs  of  Statb — Jan,  22, 1867. 

Sueeesrion  Dutg — Declarator  ofLegitimaeg — Competency. 

Moses  Jacob  died  in  1865,  leaving  a  settlement  by  which  he  directed  his 
Mtite  to  be  conveyed  to  the  pursuersi  whom  he  described  as  his  naloral 

▼OL  Xa.  so.  OXXV. — MAT  1867.  u 
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ohildren.  The  trostees  tendered  payment  of  duty  at  1  per  oent.,  kfao 
amount  payable  by  lawful  children.  The  Inland  Revenue  claimed  10  per 
cent.,  and  the  tmsteea  were  sued  at  the  instance  of  the  Lord  Advocate. 
The  children  raised  this  declarator  of  legitimacy  against  the  Officers  of 
State,  averring  a  marriage  by  habit  and  repute  between  their  fatiier  and 
mother.  The  Officers  of  State  pleaded  that  the  Lord  Advocate  only,  and 
not  the  Officers  of  State,  was  the  proper  representative  of  the  Crown  in  a 
question  of  revenue,  and  that  the  action  was  therefore  irrelevant 

This  preliminary  defence  sustuned,  and  the  action  dismissed.  Ac- 
quiesced in. 

Act — Webster,    Agent — Jamea  Firday^  8.8,0, AU. — 8cott,    Ageid 

— James  Hope,  W,& 
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Lindsay  v,  Oswald. — March  21. 

(Li  the  Court  of  Session,  Dec  11, 1863,  2  Macph.  210.) 

JEntail — ProhtbUion  agaimt  Alienation — Erasure. 

The  circumstances  of  this  case  appear  fr<Hn  the  report  in  the  Court  of 
Session,  and  firom  the  opinion  of 

The  Lord  Chanokllor  (Chelmsford).  This  action  was  raised  by 
the  trustees  of  Richard  Alexander  Oswald  to  have  it  declared  that 
they,  as  such  trustees,  were  entitled  to  hold  his  whole  estate,  heritable 
and  moveable,  according  to  the  terms  of  his  trust  disposition  dated 
1838,  and  to  reduce  and  set  aside  certain  deeds  inconsistont  therewith. 
The  defenders  were  the  heirs  of  entail  under  a  deed  of  tailzie  dated  1790, 
under  which  R.  A.  Oswald  held  the  estate.  They  alleged  in  their  defences 
that  the  truster  held  his  estate  under  the  deed  of  entail  of  1 790,  and  that 
deed  prohibited  him  from  alienating  or  selling  the  estates.  That  deed 
of  1790  was  made  in  pursuance  of  a  prior  deed  of  1780,  but  it  must  be  re- 
garded in  this  case  as  an  independent  deed,  and  was  not  to  be  treated  as 
referring  to  or  incorporating  any  prior  deed.  The  tailzie  of  1790  contained 
the  three  usual  prohibitions  against  contracting  debt,  against  selling  or 
alienating  the  estate,  and  against  altering  the  order  of  succession.  Now, 
the  prohibition  against  alienations  contained  the  word  "  irredeemably  " 
written  on  an  erasure,  and  that  being  an  essential  word,  this  vitiated  the 
whole  prohibition.  Thus  there  was  no  effectual  prohibition  against  alien- 
ating the  estate,  though  there  were  prohibitions  against  contracting  debt  or 
altering  the  order  of  succession.  Therefore,  the  question  was  whether  this 
trust  disposition  made  in  1838  by  an  heir  of  entail  who  was  capable  of 
alienating,  was  really  a  deed  of  alienation,  or  was  merely  a  deed  altering 
the  succession.  Now,  it  was  a  mortis,  causa  deed,  and  the  purposes  are  to 
pay  the  debts  and  legacies,  and  give  the  liferent  to  the  widow,  and  then  to 
other  parties.  The  appellants  (and  pursuers)  contended  that  it  was  a  deed 
of  alienation ;  because  the  trustees  were  singular  successors,  and  because 
the  deed  directed  the  conversion  of  the  heritable  estate  into  money,  so  that 
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it  ma  a  virtaal  alienaiioxi.  No  doubt  masj  of  these  oases  might  be  so  put 
u  to  raise  great  difficnlties — ^for  deeds  of  alienation  in  one  sense  always 
inTolTed  an  alteration  of  saccession,  and  deeds  altering  the  succession  might 
tsaume  the  appearance  of  a  deed  of  alienation,  but  what  was  said  by  Lord 
Follerton  in  the  Countess  of  Dalhousie's  ease  was  very  appropriate  to  this 
cue,  for  he  said  that  a  deed  which  left  the  owner  in  full  possession  of  the 
estate,  and  only  gave  it  to  a  third  party  at  his  death,  was  not  in  the  proper 
seose  a  deed  of  alienation.  Now,  m  this  case  the  trust  disposition  was  not 
to  operate  until  the  death  of  the  maker,  and  it  was  impossible  to  deny  that 
the  main  object  was  to  divert  the  estate  into  a  different  channel.  There- 
fore, when  Lord  Fullerton  agreed  with  the  Judges  in  the  Court  below  as  to 
the  character  of  this  kind  of  disposition,  there  was  such  a  weight  of  autho- 
rity in  favour  of  the  respondent  that  his  Lordship  had  no  hesitation  in 
affirming  the  interlocutor  of  the  Court  below. 

Lord  Cbanworth — ^Before  Lord  Rutherford's  Act,  if  a  deed  of  entail  was 
defective  in  one  prohibition,  it  was  nevertheless  valid  as  to  the  others  ;  and 
this  deed  not  being  affected  by  that  Act,  the  question  was  whether  it 
offended  against  the  prohibition  as  to  altering  the  succession,  which  prohi- 
bition was  still  valid.  Now,  it  was  a  mortis  causa  deed,  so  far  as  affected 
these  landff,  and  it  was  a  deed  of  succession,  and  not  of  alienation.  A  dis- 
tinct meaning  ought,  if  possible,  to  be  given  to  such  a  class  of  deeds.  Deeds 
of  alienation  were  distinguishable  from  deeds  of  succession.  There  could 
be  no  alienation  if  the  deed  did  not  operate  till  afler  the  death  of  the  owner. 
It  really  made  no  difference  that  the  deed  directed  a  sale  of  the  estate  after 
the  death  of  the  owner. 

Lord  WfiSTBimT  was  glad  that  it  was  to  be  assumed  that  the  prohibition 
tgaiDst  alienating  was  vitiated  by  the  erasure,  and  that  these  lands  were  to 
be  assumed  to  be  included  in  the  deed  of  1838  if  it  was  a  deed  of  alienation. 
It  was  settled  law  that  an  heir  of  entail  had  the  rights  of  a  fee  simple  pro- 
prietor, unless  so  far  as  he  was  restrained.  The  question  was  if  this  was  a 
deed  of  alienation  and  not  a  deed  affecting  merely  the  order  of  succession  ? 
He  thought  it  was  a  deed  affecting  the  succession  ;  because,  first,  the  life- 
rent was  reserved ;  secondly,  it  was  mortis  causa  ;  thirdly,  it  was  expressly 
made  revocable,  even  on  death-bed.  Could  it  be  properly  said  that  such  a 
deed  was  one  of  alienation,  when  it  was  to  have  no  operation  till  the  settlor's 
death?  He  thought  not.  The  only  object  and  end  of  it  was  to  regulate 
the  succession. 

Lord  CoLONRAT  had  little  to  add.  This  deed  partook  of  the  form  of  a 
deed  of  alienation,  but  did  not  cease  to  be  a  deed  of  succession  merely  be- 
canse  of  that.  It  was  made  expressly  for  the  purpose  of  settling  the  affairs 
of  the  settlor  after  his  death.  It  was  revocable.  It  reserved  the  maker's 
life-rent,  and  it  was  gratuitous.  It  was  not  a  (2e  prcesenti  conveyance.  The 
loaker  did  not  divest  himself  of  the  estate  during  his  life.  He  did  not  give 
it  oyer  to  any  third  party.  It  was  not  a  deed  of  alienation,  therefore, 
within  the  statute  of  1685.  He  gave  no  opinion  as  to  the  effect  of  the 
word  'irredeemably"  being  written  on  an  erasure,  and  he  gave  no  opinion  on 
the  point  whether  the  general  trust  disposition  carried  an  estate  which  was 
held  under  a  special  deed  of  entail,  as  the  latter  question  might  probably 
come  before  the  House  at  no  distant  date. 

Affirmed. 

Ad,—!.  Anderson^  Q.C.,  Young. AU.—AtUGen.  Bolt,  A.  R.  Clark. 
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Bbuob  Aim  MiTCHKLL  V.  PiUBSBTTXBT  o?  DsKB. — March  22. 

(In  the  Court  of  Session,  Jan.  20,  1865,  3  Maeph.  302.) 

Suocestion — Legtic^ — "  P<H/r  of  the  Fntbytery  " — Egq^sea, 

The  appellants  contended  that  a  hequest  to  "  poor  of  this  Presbytery  " 
was  void,  from  uncertainty.  The  law  of  Scotland  was  different  from  that 
of  England  on  the  subject  of  charitable  bequests,  for  there  was  no  statute 
of  mortmain  nor  doctrine  of  cy-pris^  nor  statute  of  charitable  uses.  In  all 
the  oases  hitherto  there  had  been  a  certainty  in  the  legatees  and  in  the  ob- 
ject of  the  bequest,  but  here  there  was  neither.  None  of  the  cases  in 
Scotland  went  so  far  as  thi&  There  was  neither  a  definite  object  in 
the  subject  nor  the  machinery  to  act  in  administering  the  charity,  nor 
did  the  will  give  any  means  of  reducing  the  uncertainty  to  eertainty. 
The  objects  of  the  bounty  were  "  poor  of  this  Presbytery  " — not  "  the 
poor,'*  but  simply  '^poor."  It  might  be  poor  Christians,  poor  gentlemen, 
poor  women,  poor  children,  or  poor  anybody  that  was  meant.  Then 
"  Presbytery  "  was  a  vague  and  shifting  term.  Which  Presbytery  did  it 
mean — the  Established  Church,  or  the  Free  Church,  or  the  United  Pres- 
byterian ? 

Lord  Chanoellor  (Chelmsford) — The  question  turned  on  the  constmc- 
tion  to  be  put  on  a  clause  in  the  will  of  Mr  Bruce :  '^  The  whole  of  the  balance 
of  my  property  I  leave  to  poor  of  this  Presbytery,  to  be  divided — I  mean 
interest,  by  the  sessions  of  the  several  churches,  but  to  be  paid  to  all  Chris- 
tians except  Roman  Catholics.''  The  next  of  kin  contended  that  this  be- 
quest was  void.  It  was  clear  that  it  was  intended  as  a  charitable  bequest, 
and  it  must  be  carried  out  if  the  general  object  of  the  testator  could  be 
ascertained.  When  it  was  stated  that  charitable  bequests  must  always  re- 
ceive a  benignant  construction,  this  merely  meant  that  when  two  construc- 
tions might  be  put  on  the  will,  one  of  which  would  render  the  bequest  void 
and  the  other  would  make  it  effectual,  then  the  latter  was  to  be  adopted. 
Here  the  subject,  the  object,  and  the  administrators  were  defined  with  suffi- 
cient certainty  to  enable  the  Court  to  carry  out  the  bequest.  The  subject 
was  the  balance  of  the  property.  The  object  was  **poor  of  the  Presbytery;" 
for  though  the  definite  article  was  omitted,  it  was  the  same  thing  as  if  it  had 
not  been  omitted,  so  that  the  poor  of  the  local  territory  included  in  the 
Church  Court  called  the  Presbytery  were  the  parties  to  be  benefited.  The 
kirk-sessions  were  intended  to  be  distributors  of  charity  ;  and,  of  course, 
that  must  mean  the  sessions  of  the  Established  Church. 

Lord  Cranworth  had  not  a  word  to  add,  except  that  the  only  doubt  he 
had  was  as  to  whether  the  House  had  not  been  too  lax  in  allowing  the  costs 
of  parties  claiming  the  fund  to  be  paid  out  of  the  fund,  as  it  seemed  to  en- 
courage parties  to  raise  litigation  in  cases  where  the  chances  of  success 
were  desperate,  as  they  undoubtedly  were  in  the  present  case. 

Lord  Westburt  said  he  agreed  in  the  conclusion  arrived  at  as  to  the 
construction  of  this  bequest,  and  also  in  the  observation  of  Lord  Cranworth 
about  costs. 

Lord  ColONSAT  said  he  was  happy  to  add  that  in  disposing  of  this 
case,  their  Lordships  were  not  confining  the  benefit  of  this  charitable  be- 
quest to  what  were  called  the  legal  poor  of  the  Presbytery.  That  point 
was  not  now  before  the  House.     If  the  definite  article  had  been  used,  and 
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the  objects  of  the  bounty  had  been  called  "  the  poor/'  poariblj  it  might  be 
contended  that  that  meant  the  legal  poor,  bnt  that  point  waa  not  at  all  in 
qoestion  now,  and  nothing  whateyer  was  decided  about  it. 

Affirmed.  The  costs  of  parties  to  be  paid  ont  of  the  estate  of  consent  of 
the  respondents. 

AcL—AU.-Oen.  Bolt,  Andenon,   Q.C.^  A  Skeltoti. AU.—Sir   B. 

PcUmer^  Q.C.^  Young,  d:  Cheyne, 

Johnston  v.  Dunlop,  and  othxbs. 

(In  the  Gonrt  of  Session,  March  24, 1865,  3  Macph.  758.) 

Etubmtd  and  Wife — Post-nuptial  Settlement — Sequestration — Donatio 

inter  virum  et  uxorem. 

Declarator  and  rednction  brought  by  the  respondent,  trustee  on  the  se- 
questrated estate  of  G.  M.  Dunlop,  against  the  bankrupt  and  his  wife,  the 
appellant,  and  her  marriage- contract  trustees.  1  n  ^861  JDunlop  commenced 
business  as  a  partner  of  the  firm  of  Mackintosh,  Dunlop,  &  Co.,  which  was 
dissohed  in  1862  by  mutual  consent,  being  then  indebted  to  the  amount  of 
£4000.  In  Nov.  1862,  Dunlop  commenced  business,  on  his  own  account, 
and  80  continued  till  his  sequestration  on  6th  Aug.  1863.  On  29th  March 
1861,  Dunlop  and  his  wife,  who  were  married  in  1860,  both  being  in  minority, 
executed  a  post-nuptial  contract,  whereby  the  husband  bound  himself  to 
pay,  for  behoof  of  the  wife,  £5000  to  trustees,  who  were  to  pay  the  income 
to  the  wife  during  her  life  for  her  aliment  and  that  of  her  family,  such  in- 
come being  declaxed  alimentary,  and  not  affectable  by  her  deeds  or  debts, 
or  by  creditors  of  the  husband.  In  the  event  of  her  death,  the  trustees 
were  to  hold  half  of  the  capital — namely,  £2500 — ^for  the  children,  and  to 
pay  the  other  half  to  the  husband.  On  25th  Dec.  1862,  they  executed  a 
supplementary  contract,  conTeying  to  the  trustees  certain  securities  in  im- 
plement of  the  obligation  in  the  marriage-contract,  and  varying  the  destina- 
tion of  the  £5000.'  The  trustees  obtained  payment  from  Dunlop  of  the 
ftom  of  £5000,  and  became  vested  in  the  securities. 

It  was  contended  by  the  pursuer  and  respt.  that  the  post-nuptial  contract 
vas  donatio  inter  virum  et  uxoremj  and  revocable,  and  was  revoked  by  the 
husband's  sequestration,  and  that  the  provisions  were  not  reasonable  and 
moderate,  considering  the  circumsta;nces  of  the  husband,  so  that  the  trustee 
was  entitled  to  the  fund. 

The  Lord  Ordinary  (Barcaple)  and  the  Second  Division  held  that  the 
provision,  in  so  far  as  the  income  was  directed  to  be  paid  to  the  wife  during 
the  marriage,  was  a  donation  inter  virum  et  uxoremj  and  was  revocable,  and 
was  revoked  by  the  sequestration.  The  defender  (Mrs  Dunlop)  appealed, 
contending  that  the  marriage  contract  provision  could  not  be  revoked  by 
the  bankrupt^  or  by  the  trustee  for  his  creditprs,  because  the  bankrupt,  at 
the  date  of  his  sequestration,  was  absolutely  devested  of  the  property  in 
qaestion  in  securing  and  implementing  his  natural  and  legal  obligation  to 
provide  for  his  wife  and  children  during  the  marriage,  as  well  as  after  its 
diflsolntion,  or  his  death;  and  that  the  provision  was  onerous,  being  granted 
bj  the  bankrupt,  and  accepted  by  the  appellant,  in  lieu  of  her  common  law 
rights.  The  bankrupt  had  deserted  her,  and  this  was  the  only  fund  upon 
which  she  conld  come.  for.  the  support  of  herself  and  her  infant  child. 
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(Authorities— Tornbull  v.  Tnmbiill's  Trs.,  1  W.  and  S.  80 ;  Smitton  v. 
Tod,  Deo.  12, 1839,  2  D.  225;  Wright  v.  Harley,  June  2,  1847,  9  D. 
1151;  &c.) 

Lord  Cbajtokllob  (Chelmsford)  said  the  appellant  oould  show  no  ground 
on  whioh  the  post-nuptial  settlement  in  favour  of  the  wife  could  be  main- 
tained. This  decision  proceeded  on  the  particular  circumstances,  and  did 
not  determine  that  in  no  oase  could  a  provision  for  the  maintenance  of  the 
wife  be  made  during  the  subsistence  of  the  marriage.  The  Lord  Justice- 
Olerk  and  Lord  Cowan  expressly  guaranteed  themselves  against  any  such 
doctrine.  Li  the  cases  cited,  the  deeds  were  onerous,  and  not  revocable. 
The  action  applied  only  to  the  provision  for  the  wife  during  the  marriage. 
Though  the  wife  renounced  her  jus  relietm,  that  did  not  make  the  contract 
onerous.  There  was  no  natural  or  legal  obligation  on  the  husband  to  divest 
himself  of  any  portion  of  his  property  or  to  put  it  out  of  his  control  in  order 
to  provide  for  his  wife  and  children.  On  the  contrary,  it  would  rather  ap- 
pear to  be  his  natural  duty  to  preserve  his  right  as  head  of  the  family,  and 
not  to  deprive  himself  of  the  exercise  of  any  discretion  by  making  an  ir- 
revocable provision  for  his  wife  and  children.  The  renunciation  of  legal 
rights  on  the  part  of  the  wife  only  came  into  operation  at  the  death  of  tiie 
husband,  and  that  did  not  make  this  an  onerous  contract. 

Lord  RoMiLLT  and  Lord  Colonsat  concurred. 

Appeal  dismissed,  without  costs,  appellant  suing  in  forma  pauperis. 


ENGLISH  CASES. 

Shipping! — Bill  of  Lading, — Cotton  was  shipped  in  India  for  London.  The 
master  signed  three  parts  of  a  bill  of  hidings  which  the  consignor  deposited 
with  a  bank  as  a  security  for  an  advance.  The  consignee  entered  the  cotton 
for  delivery  at  a  sufferance  wharf,  and  it  was  there  delivered,  subject  to  stop- 
page for  freight.  Plaintiff  advanced  money  on  security  of  the  cotton  (which 
he  did  not  know  had  arrived)  to  the  consignee,  who  thereupon  obtained 
the  three  parts  of  the  bills  of  lading  from  the  bank,  but  delivered  only 
two  to  plaintiff,  and  afterwards  fraududently  deposited  the  third  with  defen- 
dants for  another  advance.  Defendants  obtained  possession  of  the  cotton, 
whereupon  plaintiff  brought  his  action : — Held^  that  the  bill  of  lading  was 
in  force  at  the  time  of  deposit  with  plaintiff,  that  he  had  as  valid  a  pledge 
as  if  the  cotton  itself  had  been  delivered  to  him,  and  that  he  was  entitled  to 
succeed  in  his  action  against  defendants.  *^  On  the  part  of  the  defendants,  it  is 
said  that  the  paper  on  which  plaintiff  had  made  the  advance,  although  appearing 
to  be  a  bill  of  lading,  was  in  reality  only  a  piece  of  waste  paper  which  liad  been 
a  bill  of  lading,  but  which  was  extinct,  though  it  bore  still  the  semblance  of 
what  it  was  in  its  lifetime ;  and  the  question  is  whether  that  can  be  maintained. 
Or,  putting  it  in  plainer  words,  the  question  is  whether  a  bill  of  lading  ceases  to 
have  any  operation  after  the  goods  are  landed,  even  although  they  remain  on  the 
wharf  on  which  they  have  been  placed  by  the  master  as  security  for  the  freight. 
And  I  am  of  opinion  that  the  bill  of  lading  is  in  force,  at  least  so  long  as  o(Mn- 

Slete  delivery  has  not  taken  place  to  any  person  claiming  thereunder ;  and  I  be- 
eve  that  that  will  be  found  to  be  not  only  law,  but  also  in  accordance  with  the 
practice  and  convenience  of  merchants." — ^Per  Willes,  J.  The  Act  25  and  26 
Vict.,  c.  63,  s.  67,  foil.  TMerchant  Shipping  Act  Amendment  Act  1862),  makes  no 
change  in  the  rights  of  holders  of  bub  of  lading.  [Note  for  Reference :  18  and 
19  Vict.,  c.  Ill ;  In  re  WestUnthus,  5  B.  and  Ad.  817,  3  L.  J.  N.  8.,  K.  B.  56, 
^  Boas  L.  C.  UO.']—Meyerstem  v.  Barber,  36  L.  J.,  G.  t*.  48 ;  2  L.R.,  G.F.,  3a 
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Pboicipal  and  Aoemt. — ^PlainttffB,  oomnuamoD-agmitB  at  MamitinB,  soed  de- 
fendant for  breach  of  agreement  to  accept  soEar,  which  they  had  bought  on  his 
loooant.  It  was  admitted  on  record,  that  defendant  had  sent  plaintiffiB  an  order 
to  haj  and  ship  for  him  600  tons,  at  a  price  covering  cost,  freight,  and  insnr- 
ance,  *^  50  tons  more  or  leas  of  no  moment,  if  it  enaUes  you  to  procure  a  suit- 
able Teaael ;"  that  it  was  the  usual  course  of  businesB  at  Mauritius,  in  executing 
10  larce  an  order,  to  buy  such  quantities  as  could  be  procured  hom  different  per- 
BODS  mre ;  that  it  was  impoasiDle  to  buy  such  a  quantity  of  one  seller,  or  at  one 
time,  or  by  one  contract ;  that  plaintiffs  bought  400  tons  of  the  sugar  at  a  price, 
aooofding  to  the  current  freight,  within  the  prescribed  limits,  \xkt  could  not, 
vhile  shipment  was  at  this  rate,  purchase  any  further  quantity  within  these 
Emits ;  and  that  more  than  a  reasonable  time  elapsed  without  their  being  able  to 
complete  the  (M>der,  and  before  then  defendant  wrote,  directing  them  not  to  pur- 
chase the  sugar : — Held^  first,  that  the  words  ^^  50  tons  more  or  less,''  &c.,  might 
be  tixdaded  from  consideration,  as  intended  only  to  prevent  plaintiffs  from  being 
lundered  in  getting  a  suitable  vesMl ;  secondly,  that  plaintiffs  having  acted  pro- 
perly as  agents,  were  entitled  to  require  defendant  to  accept  and  pay  for  the 
smaller  quantity  of  sugar  they  had  purchased. — Ireland  v.  Lnnngsiott^  36  L.  J., 
Q.B.50;  2  L.R.,  Q.B.  99. 

PbimcipaL  and  Agent— Order  to  Purchase  Chads — DivisibUity  of  Order. — 
Defendant  in  Liverpool,  directed  plaintiffs,  brokers  in  Pemambuco,  to  purchase 
cotton  for  him.  The  order  was  in  a  letter,  in  which  defendant,  after  confirming 
a  previous  order,  and  expre^ing  a  hope  that  it  had  been  fully  executed,  said  that, 
if  executed,  the  letter  was  to  bd  regarded  as  a  new  order  for  one  hundred  bales 
more  at  a  price  named.  He  subsequently  wrote,  directing  plaintiffis  to  re-sell  on 
the  spot  any  cotton  they  might  have  bought  on  his  account ;  but  this  did 
not  reach  phuntiffs  till  after  they  had  shipped  for  defendant  ninety-four 
bales  of  the  quality  and  price  ordered,  and  six  of  a  second  quality,  and 
had  written  to  him  stating  that  if  he  did  not  wish  to  take  the  six  bales 
of  seconds,  their  agent  in  Liverpool  would  take  them.  Defendant  refused  to 
accept  or  pay  for  any  of  the  cotton,  on  the  ground  that  his  order  had  not  been 
properly  executed : — Held^  that  enough  appeared  from  the  facts  and  correspond- 
CQce  to  enable  the  Court  to  infer  that,  from  the  state  of  the  market  at  Peraam- 
baoo,  it  was  impossible  for  plaintiffs  to  purchase  one  hundred  bales  of  the 
required  quality  and  price  in  one  lot,  and  that  the  parties  must  have  contem- 
plated this ;  and  that  defendant  intended,  and  plaintiffs  understood,  that  they 
were  to  purchase  the  cotton  as  they  could  meet  with  it  in  smaller  quantities,  not 
exceeding  in  all  one  hundred  bales ;  and  therefore  they  were  justified  in  purchas- 
ing the  ninety-four  bales ;  and  if  they  could  not  procure  six  more  to  make  up 
one  hundred  bales,  defendant  was  bound  to  pay  for  the  ninety-four. — Johnston 
T.  Kerdiaw,  36  L.  J.,  JSx.44t]  2  L.R.,  Ex.  82. 

Shipping — LiabUity  of  Owner — Charterparty. — Plaintiffs  shipped  goods  in 
defendants*  veasel,  without  knowing  that  she  was  sailing  under  a  charter- 
party.  By  this  charter-party  the  vessel  was  to  load  at  the  port  where 
p^tiffs*  goods  were  shipped,  a  full  cargo  from  the  factors  of  the  affreighters. 
The  freight  was  to  be  18s.  per  tun  of  252  gallons ;  should  other  ffoods  than  wine 
be  ship]^,  the  freight  to  be  at  the  same  rate  on  the  quantity  of  wine  the  veasel 
would  have  carried,  the  quantity  to  be  ascertained  by  a  stevedore  to  be  appointed 
bjr  the  charterer's  agents  and  the  master.  The  cargo  to  be  brought  to  and  taken 
from  alongside  the  vessel  at  the  merchant's  risk  and  expense ;  the  captain  to  sign 
bills  of  lachng  at  any  rate  of  freight  without  prejudice  to  the  charter,  and  the  ship 
to  be  addreswd  to  the  charterers  at  the  port  of  loading  on  the  usual  terms.  The 
charterer's  i^nts  pot  up  the  vessel  as  a  general  ship,  and  plaintifb  shipped  goods 
on  board  ol  it  and  received  bills  of  lading  from  the  master,  without  notice  of  the 
charter-narty.  These  goods,  which  were  stowed  by  stevedores  appointed  and  paid 
bjr  the  cnarterer's  agent,  who  received  back  the  amount  so  paid  from  the  master, 
were  damaged  from  improper  stowage : — Held^  without  deciding  as  to  what  might 
be  the  habJity  of  the  ckaiterer,  that  there  was  no  demise  of  the  diip  to  him,  but 
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that  it  oontinned  in  poBBeBsion  of  the  oimen,  throogh  the  matter  and  crew,  who 
remained  their  servants.  That  so  Long  as  the  master  remained  in  the  service  d 
the  owners,  he  might  reasonably  be  presomed  hj  those  who  shipped  goods  in  ignor- 
anoe  of  the  arrangements  as  to  the  charter  of  the  vessel,  to  posBeas  the  ordniary 
authority  to  sign  bills  of  lading  as  agent  of  the  owners,  who  were  therefore  re- 
sponsible to  such  shippers  for  improper  stowage.  Per  Cockbnm,  C.J. — ^*^We 
proceed  on  the  well-known  principle  tnat  where  a  party  allows  another  to  appear 
before  the  world  as  his  agent  in  any  given  capacity,  he  mnst  be  liable  to  any  party 
who  contracts  with  such  apparent  agent  withm  the  scope  of  such  agency.  .  »  . 
It  may  be  that,  as  between  the  owner,  the  master,  and  the  charterer,  the  aatho- 
rity  of  the  master  is  to  sign  bills  of  ladin|^  on  behalf  of  the  charterer  only,  and 
not  of  the  owner ;  but  in  our  judgment  this  altered  state  of  the  master's  autho- 
rity will  not  affect  the  liability  of  the  owner,  whose  servant  the  master  still  re- 
mains clothed  with  a  character  to  which  the  anthoritvto  bind  the  owner  by  sit- 
ing bills  of  lading  attaches  bv  virtue  of  hia  office.  The  burthen  of  proof  must  fall 
on  the  shipowner  claiming  the  exanption  from  liability  ;  he  mast  show  that  the 
diipper  had  notice  of  the  charter,  ana  was  aware  that  in  making  the  contract  the 
master  was  agent  for  the  charterer.**— Saiuieiiiaii  r.  Scnrr,  86  L.J.,  Q.B.  59 ;  3 
L.R.Q.B.  86. 

Ohabteb-Pabtt — Caladatum  of  Frdght—Usagt, — ^By  charter  parly  made  in 
London  between  plaintiff  and  defendants,  Liverpool  merchants,  it  was  agreed  that 
plaintiff's  ship  should  sail  to  Bombay  for  a  cargo  of  cotton  or  wool,  and  having 
loaded,  should  proceed  to  London  or  Liverpool  as  ordereil,  and  deliver  the  same 
on  being  paid  ireight  as  follows,  viz.,  **  75s.  per  ton  of  fifty  cubic  feet  delivered 
for  cotton  or  wool.*'  It  is  the  practice  at  Bombay  to  compress  the  bales  of  cotton 
before  shipment  by  machinery  into  the  smallest  possible  space,  and  on  being  unloaded 
they  expand  considerably.  The  plaintiff  claimed  to  have  the  freight  oaleulated 
according  to  the  measurement  of  the  bales  after  being  unloaded,  and  l»x>ught  his 
action  for  balance  of  freight  still  due  to  him  according  to  this  mode  oi  calculation. 
Evidence  was  given  of  a  usa^e  in  the  Bombay  trade  by  which  freight  was  payable, 
under  charter-parties  in  similar  terms  to  that  in  question,  upon  Sie  measurement 
of  the  bales  before  shipment ;  but  no  direct  evidence  was  given  to  shew  that  the 
plaintiff  was  aware  of  this  unige : — Hdd^  that,  apart  from  the  evidence  of  usage 
apon  the  true  construction  of  the  contract,  the  freight  was  payable  on  the  measure* 
ment  before  shipment,  and  that  the  evidence  of  usage  was  admissible  as  not  con- 
tradicting the  terms  of  the  charter-'party.  Per  KeUy^  Q.B.^  and  PiaoU^  B. — Under 
the  circumstances  the  plaintiff  might  fairly  be  presumed  to  have  been  acquainted 
with  the  usage. — [Note  for  Beference— G^'6«oa  v.  Sturge^  10  Ex.  622,  24  L.  J. 
Ex.  121;  Kirchner  r.  Venus,  12  Moo.  P.  C.  861.]  BuckU  r.  Knoop^  86  L.  J. 
Ex.  49. 

Friendly  Societt — TVades  Union. — ^A  society  of  workmen  purported  to  be 
established  for  the  purpose  of  making  allowances  to  such  of  its  members  aa  may 
be  ill,  disabled,  or  out  of  employment,  but  adopted,  besides  rules  for  Uiat  purpose, 
rules  giving  aid  to  members  resistinff  a  reduction  of  wages  upon  proof,  to  the 
satisfaction  of  the  executive  council,  that  the  firm  ia  reducing  the  prices  bel  ^w 
the  usual  and  reasonable  prices,  and  imposing  fines  on  members  holding  oommoni- 
cation  with  any  shop  where  a  dispute  has  arisen  connected  with  itte  society  or  the 
trade  of  its  members,  and  upon  members  using  their  influence  to  obtain  employ- 
ment for  non-members. — neld^  that  such  rules  being  in  restraint  of  trade  ooiud 
not  be  enforced  by  the  law  of  the  land,  that  the  society  was  not  a  friendly  society 
established  for  any  of  the  purnoses  mentioned  in  18  &  19  Vioti,  a*  68.,  s.  9,  nor 
for  any  purpose  which  is  not  me^  within  the  meaning  of  section  44  of  the  f^wy^ 
act;  and,  tnerefore.  was  not  entitled  to  the  benefit  of  the  summary  powers  con- 
ferred by  section  24,  for  the  punishment  of  members  of  a  friendly  society  frandn- 
lently  withholding  mon^,  ke.  Hornby  t.  CUm,  Q.  B.,  86  L.  J.,  Ifag.  Oa.  48;  2 
L.  R.  Q.  a  120.  • 
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RECENT  DECISIONS  IN  THE  LAW  OF  PARTNEBSHIP 
AND  JOINT-STOCK  COMPANIES. 

(Continv^d  from  last  Number,) 

Contributories, — The  great  importance  of  the  question,  who 
may  be  made  a  contributory,  has  produced  more  decided  cases 
on  this  than  on  any  other  branch  of  the  Act  of  1862.  The 
general  principle  appears  to  be,  that  no  one  can  be  made  a  con- 
tributory, in  the  first  instance,  who  is  not  at  the  time  of  winding- 
op  a  member  de  facto  of  the  company ;  and  that  if  any  one  fall 
under  this  category,  no  latent  equities,  however  much  they  may 
entitle  him  to  indemnity,  will  avail  to  prevent  his  name  from 
being  placed  on  the  list  of  contributories.  The  soundness  and 
qnity  of  this  rule  become  apparent,  when  it  is  borne  in  mind  that 
the  primary  object  of  a  winding-up  order  is  for  payment  of  company 
ereditors,  and  that  the  adjustment  of  the  rights  and  claims  of  the 
members  among  themselves,  though  by  no  means  to  be  lost  sight 
of,  is  a  matter  of  secondary  importance  only.  Now,  the  public 
deal  with  a  registered  company  on  the  credit  of  those  whose 
names  appear  regularly  on  the  roll  of  its  members,  and  on  the 
credit  of  no  others.  With  such  questions  as  what  induced  them 
to  become  members,  or  why,  having  made  arrangements  for  demit- 
ting  their  shares  or  transferring  them  to  othei^s,  these  arrangements 
had  not  been  fully  carried  out,  the  public  have  really  nothing  to 
do.  For  the  like  reasons,  if  certain  persons  have  been  made 
members  by  a  due  compliance  with  all  the  forms  appointed 
for  that  purpose,  tbe  public  must  accept  them  as  they  are,  and 
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have  in  general  no  right  to  complain  that  others  possessed  of 
more  means  had  not  been  obliged  to  remain  in  the  concern,  or 
had  not  been  substituted  for  those  who  are  de  facto  members. 
In  general,  too,  it  is  plainly  the  interest  of  the  other  contributories 
that  any  person,  who  has  to  appearance  been  regularly  made  a 
member,  should  be  placed  on  the  list  of  contributories.     It  may  be 
that  he  has  been  misled  by  others,  that  his  transferree  has  not 
chosen  to  complete  the  transfer,  that  he  has  become  a  shareholder 
individually,  when  he  only  meant  to  appear  as  a  trustee.     In 
such,  and  the  like  cases,  he  ought  to  have  a  claim  of  relief  against 
those  through  whose  misconduct  he  suffers  ;  but  it  is  evident  that 
if  a  winding  up  were  to  be  made  the  arena  in  which  such  ques- 
tions were  to  be  determined,  uncertainty,  protracted  litigation,  and 
ruinous  expense  would  often  follow,  and  the  body  of  contributories, 
not  less  than  the  public  creditors,  would  be  the  sufferers.    The 
following  cases  may  be  noticed  as  illustrative  of  these  principles. 
In  re  TheLlanharryHoeTnatite  Iron  Ore  Co,  (Limited),  Ex  parte 
Tothill,  Dec.  6,  1865,  it  was  decided  that  when  all  the  requisites 
to  vest  a  party  with  shares  have  not  been  complied  with,  he  can- 
not be  made  a  contributory,  and  that  general  evidence  of  know- 
ledge or  intention  on  his  part  will  not  by  itself  be  sufficient     On 
the  other  hand,  when  the  requisites  required  for  a  valid  transfer 
have  been  duly  complied  with;  the  transferror  will  be  relieved 
from  liability  to  be  made  a  contributory,  even  though  the  con- 
sideration stated  be  false,  and  though  the  transfer  was  probably 
made  with  the  view  of  escaping  from  liability.     This,  however, 
would  not  be  the  case  when  the  transaction  was  plainly  fraud- 
ulent, e.g.,  when  a  member  had  assigned  his  shares  to  a  pauper  or 
a  servant,  with  the  view  of  avoiding  payment  of  his  own  share 
of  the  company  liabilities,  and  of  throwing  an  additional  burden 
on  the  other  contributories.     In  re  The  Hafod  Lead  Mining  Co. 
(Limited),  Feb.  19,  1866,  35  Law  Jour.  (Ch.)  804.     In  all  such 
cases,  however,  the  transferror  will  only  be  relieved  from  liability  to 
be  made  a  contributory  when  all  the  forms  required  for  a  valid 
transfer  have  been  duly  fulfilled.     Thus  in  re  Overend,  Oumey, 
and  Co,,  ex  parte  Walker,  Aug.  3,  1866,  35  Law  Jour.  (Ch.)  826, 
where  after  a  banking  company  had  stopped  payment,  but  prior  to 
any  order  or  resolution  for  winding  up.  Walker  executed  a  bona  fide 
transfer  of  his  shares  in  favour  of  Robinson;  yet  the  transfer  was  not 
executed  by  the  transferree,  nor  approved  of  by  the  directors,  nor 
registered  in  the  books  of  the  company  as  required  by  the  articles 


PARTNERSHIP  AND  JOINT-STOCK  COMPANIES.  291 

of  association ;  it  was  held,  on  an  application  by  Walker  to 
remove  his  name  from  the  register  and  substitute  that  of 
Bobinson,  that  the  Court  could  not  dispense  with  the  regulations, 
and  that  Walker  must  remain  a  contributory  whatever  claim  of 
indemnity  he  might  have  against  Bobinson.  Sometimes  it  is 
provided  that  before  a  transfer  can  be  completed  it  must  receive 
the  sanction  of  the  directors.  In  such  cases  they  will  have  reason- 
able time  to  make  up  their  minds ;  but  they  must  not  be  charge- 
able with  undue  delay.  Now,  if  in  a  case  of  this  kind  a  transfer 
has  been  made,  and  while  the  directors  are  considering  whether 
they  will  sanction  it,  a  petition  for  winding  up  is  presented,  the 
mere  fact  that  the  directors  do  not  accord  their  sanction  to  the 
transfer  for  a  day  or  two  after  presentation  of  the  petition  will 
not  have  the  effect  of  relieving  the  transferree  from  liability  to  be 
made  a  contributory,  provided  it  appear  that  no  undue  delay  has 
taken  place.  In  re  Jovnt-Htoch  Discount  Co.,  Sheppard  s  case, 
Nov.  3,  1866,  2  Law  Rep.  (Ch.  Ap.)  16,  affirming  V.  C.  decision, 
July  1866,  85  Law  Jour.  (Ch.)  626. 

It  seems  to  be  a  piinciple  now  firmly  settled,  that  directors, 
managers,  or  other  officials  have  no  power  to  act  or  contract  on 
the  part  of  the  company  beyond  the  sphere  of  their  authority 
either  express  or  plainly  implied.  When  they  do  this,  their  act- 
ings are  mere  nullities  unless  for  subsequent  ratification  when 
that  is  competent  This  principle  draws  after  it  certain  conse- 
quences of  importance  in  ascertaining  who  are  contributories. 
Thus  if  the  company  pass  a  resolution  that  certain  shares  may  bo 
allotted  to  executors  of  deceased  shareholders,  and  instead  of 
following  out  this  the  officials  allot  them  to  a  person  not  in  that 
character,  the  mere  fact  that  his  name  is  entered  in  the  register 
as  owner  of  the  shares  will  not  make  him  liable  as  a  contributory, 
unless  it  can  be  shewn  that  the  company  had  before  the  winding 
up  ratified  the  transaction*  See  The  Leeds  Bankmg  Co.,  ex 
parte  MaUorie,  36  Law  Jour.  Ch.  141.  In  like  manner,  if 
dilators  take  upon  them  to  remove  the  names  of  persons  who 
have  signed  the  memorandum  of  association  from  the  list  of  share- 
holders, and  to  substitute  others  in  their  room  without  the 
consent  of  the  company,  such  a  transaction  will  have  no  legal 
effect  whatever.  See  In  re  The  Sovih  Blackford  Hotel  Co,, 
Ni^otti's  Case,  Rolls  Court,  26th  April,  1867. 

We  have  already  stated  that  gross  misrepresentations  in  the 
prospectus  will  have  the  effect  of  rescinding  a .  contract  to  take 
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shares.  A  good  example  of  this  will  be  found  in  Ross  v.  The 
Estates  Investment  Go.  {Lvmited),  Nov.  IS,  1866^  36  Law  Jour. 
Ch.  54.  Here  the  prospectus  of  the  company  stated  that  more 
than  half  the  shares  issued  had  been  subscribed  for,  and  that  the 
company  had  contracted  for  the  purchase  of  two  estates,  upon  one 
of  which  the  vendor  had  expended  a  large  sum  in  improvem^its. 
Instead  of  this  it  turned  out  that  the  chief  promoter  had  agreed 
to  take  by  himself  or  his  nominees  more  than  one  half  the  num- 
ber of  shares  issued,  but  that  he  had  before  allotment  carried 
these  shares  into  the  market,  and  that  the  directors  had  not  re- 
quired him  to  perform  his  agreement ;  that  the  seller  to  the  com- 
pany had  not  himself  expended  a  shilling  in  improvements  on  the 
one  estate,  though  the  person  from  whom  he  had  purchased  had 
done  so,  and  that  he  had  entered  into  merely  a  verbal  contract 
for  the  purchase  of  the  other  estate.  The  Court  held  that  the 
statement  in  the  prospectus,  though  true  to  the  letter,  was  in 
substance  a  gross  misrepresentation  put  forward  to  mislead  the 
public,  and  that  the  plaintiff  was  entitled  to  have  the  allotment 
of  shares  to  him  cancelled.  See  also  Stewart  v.  Austin,  Nov.  23 
1866,  36  Law  Jour.  Ch.  162.  Kisch  v.  Venezuelan  Railway 
Go,,  H.  of  L,  May  14,  1867.  It  must  be  noted,  however,  that 
in  none  of  these  cases  was  the  question  raised  in  a  winding  up. 
If  such  had  been  the  case  it  is  probable  that  the  parties  would 
not  have  been  removed  from  the  list  of  contributories,  but  would 
have  been  left  to  take  their  remedy  against  those  by  whose  mis- 
representations they  had  been  deceived.  To  remove  from  the  list 
of  contributories  the  names  of  those  who  had  been  induced  to 
becomeshareholders,even  by  the  grossest  misrepresentations,  would 
in  many  cases  be  not  to  punish  the  wrong-doers,  but  the  public. 
It  may  here  be  noticed  that  a  contract  to  purchase  shares  may 
be  enforced,  even  though,  before  decree  is  pronounced,  a  winding 
up  order  has  been  made.  Thus  in  Pai/a  v.  Hutchison,  Dec.  5, 
1866,  36  Law  Jour.  Ch.  169,  the  plaintiffs,  who  were  stock 
and  share  brokers,  having  contracted  to  buy  certain  shares  in  a 
company  standing  in  A.'s  name,  agreed  to  sell  the  same  to  the  de- 
fendant's broker,  but  the  defendant's  name  was  not  given  at  the 
time  of  agreement  for  sale.  On  the  settling  day  the  name  was 
given  to  the  plaintiffs,  and  the  money  for  the  shares  was  paid 
them.  The  transfer  was  executed  by  A.,  but  this  the  defendant 
refused  to  do,  alleging  that  he  never  intended  taking  the  shares 
in  his  own  name,  and  that  his  broker  had,  without  authority,  given 


PABTNERSHIP  AND  JOINT-STOCK  OOMPANIEa  293 

his  name  to  the  plaintiffs  in  order  that  it  might  be  registered. 
The  plainti£&  then  filed  their  bill  against  the  defendant  for 
specific  performance  of  their  contract  ^ith  his  broker ;  but  be- 
fore the  cause  came  on  for  hearing,  an  order  was  made  to  wind  up 
the  company  under  supervision  of  the  Court.  It  was  held^  how- 
ever^  that  notwithstanding  such  order^  the  plaintiffs  were  entitled 
to  decree  against  the  defendant  for  specific  performance.  The 
power  of  the  Court  in  such  matters  is  however  entirely  discretion- 
ary ;  and  accordingly,  while  it  is  held  that  a  bona  fide  sale  of 
shares^  made  after  the  presentation  of  the  petition  to  wind  up, 
but  before  advertisement — the  parties  being  ignorant  of  the  posi- 
tion of  the  company — may  be  supported  by  the  Court  in  the 
exercise  of  its  discretionary  power  under  Sec.  153  of  the  Act  of 
1862,  the  Court  will  not  compel  a  purchaser  to  complete  the 
sale  and  register  the  shares  in  his  name,  if  the  transaction  be 
incomplete.  London  Hamburgh  and  Continental  Exchange  Bank 
{LimUed)y  Emmerson's  case,  June  1866,  36  Law  Jour.  Ch.,  177. 

There  is  no  power  more  liable  to  abuse  than  that  of  forfeiting 
shares ;  and  that  not  merely  against,  but  too  often  in  favour  of, 
the  shareholder.  The  latt^  abuse  is  very  apt  to  manifest  itself 
when  a  company  becomes  insolvent,  and  the  shareholders  are 
about  to  be  made  contributories.  Sometimes  a  shareholder  volun- 
tarily places  himself  in  a  condition  to  incur  forfeiture — sometimes 
he  succeeds  in  inducing  the  directors  to  aid  him  in  this  fraudulent 
design.  The  Court  accordingly  regards  all  forfeitures  or  expul- 
sions which  take  place  when  the  company  is  in  difficulties,  or  on 
the  eve  of  being  wound  up,  with  great  suspicion,  and  will  not  give 
effect  to  them  when  corrupt  motives  can  be  made  out.  To  a  valid 
forfeiture  it  is  therefore  required  that  it  be  absolute  and  uncondi- 
tional, and  that  all  the  statutory  or  conventional  requisites  have 
been  fully  implemented.  See  on  this  subject  The  East  Konigs- 
herg  Mining  Co,,  (Limited),  Dec.  1865,  35  Law  Jour.  Ch.  216  ; 
The  North  HaUenbeagle  Mining  Co.,  Knight's  case,  Jan.  18,  1867, 
2  Law  Rep.  Cli.  Ap.  321 ;  and  The  Agricultural  Cattle  Insuranjce 
Co,,  Stanhope's  case,  Jan.  19,  1866,  35  Law  Jour.  Ch.  296. 

In  the  case  of  the  London^  Hamburgh,  &  Continental  Eor4)hange 
Bank  {Limited),  May  2,  1866,  35  Law  Jour.  (Ch.)  652,  some  very 
important  dicta  will  be  found  in  relation  to  transfers  of  shares  made 
about  the  time  of  winding  up.  In  that  case  it  was  held  that  a 
sale  of  shares  in  a  company  made  after  presentation  of  a  winding 
up  petition,  but  before  its  advertisement  in  the  Gazette,  will  be 
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sustained  where  the  transaction  appears  strictly  bona  fide,  and 
the  vendor  had,  at  the  time  of  the  sale,  no  knowledge  of  the 
infirm  state  of  the  company.  The  first  appearance  of  the  adver- 
tisement was  stated  to  determine  the  position  of  all  partiea  It 
was  likewise  decided  that,  where  a  company  makes  a  transfer  of 
shares  held  by  it  in.  another  company  known  to  be  insolvent,  into 
the  name  of  a  trustee,  the  Ciourt  will  not  sanction  the  transaction 
if  it  appears  to  have  been  entered  into  for  purposes  of  conceal- 
ment. 

Questions  of  considerable  difficulty  sometimes  present  them- 
selves when  it  is  asked  whether  a  shareholder,  who  is  also  a  credi- 
tor of  the  company,  is  entitled  either  to  set  off,  or  to  have  credit 
for,  so  much  of  his  debt  as  is  equal  to  the  amount  of  calls  made 
upon  him,  and  to  receive  a  dividend  on  the  balance.  Such  ques- 
tions depend  entirely  upon  the  construction  of  the  Act  of  1862; 
for  whether  registered  companies  be  or  be  not,  like  ordinary  part- 
nerships in  other  matters,  it  is  clear  that  when  they  are  wound 
up  under  the  Act,  the  rights  of  the  company  and  its  shareholders 
must  be  regulated  thereby.  Now,  a  distinction  has  been  taken 
between  the  cases  of  unlimited  and  limited  companies  in  this  re- 
spect. In  companies  with  unlimited  liability,  a  set-off  upon  an 
independent  contract  is  allowed  to  a  member  against  a  call,  even 
though  the  creditors  have  not  been  paid  (Sec.  101),  and  that  for 
the  very  sufficient  reason  that,  as  he  is  liable  te  contribute  to  any 
amount  until  all  the  company  liabilities  are  satisfied,  it  is  of  no 
consequence  whether  a  set-off  is  allowed  or  not.  The  case  is  very 
different  when  the  company  is  limited.  Here,  if  compensation 
were  allowed  between  a  debt  and  a  call,  part  of  the  fund  applic- 
able to  the  pajmient  of  the  company  creditors  would  be  with- 
drawn from  them  altogether ;  for  example,  if  a  debt  due  by  the 
company  to  one  of  its  members  should  happen  to  be  exactly  equal 
to  the  call  made  upon  him,  he  would  be  paid  twenty  shillings  in 
the  pound  upon  his  debt,  while  the  other  company  cieditors 
would  receive  a  small  dividend,  or  perhaps  nothing  at  all.  Ac- 
cordingly it  has  been  decided  that  a  shareholder  in  a  limited 
liability  company,  who  is  also  a  creditor  of  the  company  to  a 
larger  amount  than  that  remaining  unpaid  upon  his  shares,  is  not 
entitled  to  compensate  the  amount  of  the  calls  made  on  him  by  so 
much  of  his  debt,  and  to  receive  a  dividend  on  the  balance ;  nor  is 
he  entitled  to  have  the  dividend  calculated  upon  the  entire  debt,and 
to  be  paid  the  balance  of  dividend  after  deducting  the  amount  of 
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the  calls ;  but  he  must  first  pay  the  caJI^  and  he  will  then  be  en- 
titled to  a  dividend  pari  passu  with  the  other  creditors  who  are 
not  shareholders.  See  the  judgment  of  the  Lord  Chancellor  in 
re  Overend,  Oumey,  <tc,,  Co.  (Limited),  ex  parte  Grissel,  Aug. 
1866,  36  Law  Jour.  Ch.  752. 

It  may  here  be  noticed  that,  according  to  the  English  au- 
thorities, and  in  all  likelihood  in  conformity  with  the  law  of 
Scotland  also,  the  right  of  a  debtor  to  compensation  will  not  be 
affected  by  the  mere  fact,  that  at  the  time  when  it  becomes  com- 
petent, the  affairs  of  the  creditor,  though  a  limited  company,  are 
in  course  of  being  wound  up.  In  Tlie  Agra  and  Masterman's 
Bank  (Limited)  ex  parte  Anderson,  Nov.  15,  1866,  36  Law 
Jonr.  Ch.  73,  Wood.,  V.  C,  said  "  The  lights  of  set-off  being 
once  established,  I  apprehend  that  it  will  not  be  interfered  with 
by  anything  that  has  taken  place  under  the  winding  up.  The 
matter  must  have  been  under  the  consideration  of  the  Legislature 
at  the  time  of  the  passing  of  the  Winding-up  Acts,  and  we  find 
that  it  has  made  no  provision  analogous  to  those  of  the  Bank- 
ruptcy Acts ;  it  seems  to  have  recognised  the  fact  that  a  set-off 
should  be  allowed  to  a  greater  extent  than  where  assets  are  under 
administration  in  Bankruptcy.  There  being  then  no  express 
eDactment  which  alters,  as  in  favour  of  or  against  an  insolvent 
company,  the  rights,  as  they  ordinarily  exist  between  debtor  and 
creditor,  I  must  regard  the  case  exactly  as  if  no  winding-up 
order  had  been  made,  and  as  if  the  parties  had  been  in  the  posi- 
tion of  ordinary  debtor  and  creditor." 

Trustees  liable  to  be  made  contribyJjories. — In  all  registered 
companies,  even  such  as  are  unlimited,  the  public  deal  with  the 
concern  not  so  much  on  the  faith  of  any  property  which  it  may 
directly  hold,  as  on  the  credit  of  the  persons  whose  names  appear 
on  the  register  of  shareholders.  When  the  company  is  limited, 
it  is  still  more  important  that  the  public  shall  have  direct 
means  of  ascertaining  whether  the  members  are  really  capable  of 
paying  the  amount  of  their  shares,  or  the  sum  for  which  they  are 
respectively  guarantees.  It  therefore  becomes  almost  a  necessary 
condition  of  the  fair  working  of  such  associations  that  the  indi- 
viduals whose  names  appear  on  the  register  shall  be  directly  re- 
sponsible, and  that  nothing  in  the  nature  of  a  trust  shall  be 
allowed  to  intervene  between  them  and  the  public  creditor.  The 
legislature  has  accordingly  wisely  provided  that  no  notice  of  any 

trust  shall  be  entered  on  the  register  in  English  or  Irish  com- 
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panies  formed  under  the  Act  of  1862.     Apart  from  the  advan- 
tage thus  secured  to  those  dealing  with  such  associations,  this 
prohibition  is  of  manifest  importance  to  the  members  themselves, 
who,  whether  their  liability  be  limited  or  unlimited,  have  an  ob- 
vious interest  in  ascertaining  the  means  of  those  with  whom  they 
are  associated.     It  is  also  of  great  importance  in  a  winding-up; 
for  if  in  such  a  process,  complicated  enough  as  it  almost  always 
is,  questions  of  trust  were  to  be  allowed  to  be  raised  in  settling 
the  list  of  contributories,  hopeless  confusion,  delay,  and  expense 
would  often  be  the  result     The  English  Courts  have  accordingly 
carried  out  this  provision  in  its  true  spirit,  and  have  steadfastly 
refused  to  allow  any  questions  of  this  kind  to  be  entertained  in  a 
winding-up,     See  Crojgg  v.  Taylor,  Jan,  1866,  35   Law  Jour. 
(Ex.)  92  ;  Imperial  Credit  Association,  1867.  2  Law  Rep.  (Eq.) 
361 ;  East  of  England  Banking  Co,     Ex  parte  Bogg,  May  11, 
1866,  35  Law  Jour.  Ch.,  43.     One  of  the  greatest  evils  under 
which  Scotland  labours,  in  consequence  of  her   peculiar   legal 
system,  is  that  she  is  thereby  kept  aloof  from  the  stream  of  im- 
perial legislation,  so  that  numerous  enactments  of  the  most  salu- 
tary kind  are  declared  not  to  be  applicable  north  of  the  Tweed. 
From  the  date  of  the  Union  downwards  anomalies  of  this  kind 
encumber  the  statute  book,  and  every  new  session  of  Parliament 
appears  to  add  to  their  number.     One  of  the  most  remarkable 
examples  of  this  perversity  of  legislation  is  furnished  by  the  Act 
of  1862,  which,  in  section  30,  appears  by  implication  to  deny  to 
Scotland  the  benefit  of  the  salutary  provision  which  we  have  just 
been  considering.    It  is  important,  however,  to  notice  that  though 
the  Begistrar  is  not  prohibited^  as  in  England  and  Lreland,  from 
entering  a  notice  of  trusts,  it  remains  to  be  seen  whether  the 
Courts  will  recognise  them ;  and  whether,  in  the  interests  of  the 
public,  they  will  not  deal  with  the  trustee  as  the  true  owner  of 
the  shares,  and  liable  to  be  made  a  contributory  in  his  individual 
capacity  accordingly.     When,  indeed,  it  is  remembered  how  apt 
trustees  are,  even  when  actuated  by  the  best  of  motives,  to  em- 
bark the  means  of  their  beneficiaries  in  trading  speculations,  the 
danger  becomes  very  apparent  of  sanctioning  a  practice  whereby 
persons  may  be  made  contributories  in  a  concern  in  whose  man- 
agement they  can  take  no  share,  and  as  to  immingling  themselves 
with  which  they  were  never  consulted.     See  on  this  subject  the 
late  case  of  Lumsden  v.  Peddie,  Nov.  1 6, 1 866,  5  MTh.,  38,  and 
in  particular  the  lucid  statement  of  the  law  by  the  Lord  Justice- 
Clerk  (Inglis),  who  delivered  the  judgment  of  the  Court 
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Effects  of  a  Wi/ndi/ng-up  Order. — It  may  be  stated  as  a  general 
principle  in  the  law  applicable  to  the  winding  up  of  companies^ 
that  the  rights,  duties,  and  liabilities,  of  all  concerned,  are  not 
altered  or  affected  in  any  respect,  except  in  so  far  as  provided  by 
the  legislature,  or  plainly  necessary  for  the  purposes  of  the  wind- 
ing up  order.     In  this  respect  a  winding  up  very  much  resembles 
the  Scotch  mercantile  sequestration — ^tbe  object  of  both  being  to 
realize  and  divide  the  estate  among  creditors  as  effectively,  ex- 
peditiously, and  cheaply,  as  possible,  but  with  as  much  regard  to 
the  rights  of  all  concerned  as  is  compatible  with  attaining  these 
ends.     Hence  the  liquidator,  like  the  trustee,  cannot  incur  new 
obligations,  nor  carry  on  the  business  of  the  concern  except  as 
leqaired  for  the  purposes  of  winding  up,  but  in  other  matters  he 
most  generally  leave  the  i-ights  of  all  concerned  undisturbed,  giving 
them  full  effect,  as  if  the  concern  were  still  pursuing  its  ordinary 
course.     Some  cases  illustrative  of  these  remarks  may  here  be 
noticed.     It  is  the  inalienable  right  of  all  shareholders,  as  of  all 
partners,  to  obtain  access  to,  and  inspect  the  company  books  at 
all  convenient  times ;  and  no  private  stipulations  or  agreements, 
though  they  may  regulate,  will  be  read  as  defeating  the  exercise 
of  this  right,     ^ee  Clark  on  Partnership,  p.  387).     The  fact  that 
the  company  is  being  wound  up  does  not  in  any  degree  derogate 
from  this  right.     Accordingly,  where,  as  in  re  The  Birmingham 
Banking  Company,  ex  parte  Brinsley,  an  application  was  made  by 
a  contributory  for  leave  to  inspect  the  books  of  the  company, 
which  was  being  wound  up  by  the  court,  and  when,  as  in  re  The 
Joint-Stock  Discount  Com/pany,  ex  parte  Buchan,  an  application 
was  made  by  several  shareholders  for  leave  to  inspect  the  books 
and  papers   of  the   company,  which   was   in   the  same   posi- 
tion, and    to   take   extracts   therefrom,  and   for   that   purpose 
to  employ    an   accountant,    the    applications    were   granted — 
the  Court  holding  that  the  books  and  papers  of  a  company  are 
the  property  of  the  shareholders,  and  that  they  are  entitled  to 
inspect  them,  though  there  should  be  a  secrecy  clause  in  the  ar- 
ticles of  association,  and  though  in  the  course  of  inspection  they 
may  become  acquainted  with  matters  which  ought  to  be  kept 
secret ;  but  that  it  is  their  duty  not  to  divulge  the  information 
80  acquired,  and  that  the  Court  will  restrain  them  from  so  do- 
ing, and  will  punish  them  if  they  so  offend.  Nov.  14  &  17, 1 866, 
36  Law  Jour.  Ch.  150.     It  is  in  accordance  with  the  same  prin- 
ciple that  the  equitable  right  of  set-off  is  not,  as  we  have  already 
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seen,  disturbed  b^  the  supervention  of  a  winding-up  order.  In 
like  manner  it  has  been  held  in  England  that  a  petition  to  wind 
up  does  not  constitute  B.li8j>enden8  against  a  contributory — that  is 
to  say,  does  not  render  his  property  litigious — ^and  accordingly, 
when  the  official  liquidator  had  registered  the  winding-up  as  a 
lis  pendens  against  a  contributory,  the  Ciourt  ordered  him  to  va- 
cate the  registration.  In  re  BamecPs  Banking  Company  (li- 
mited) Jan.  14,  1867,  SiS  Law  Jour.  Ch.  190.  On  the  other 
hand,  the  shareholders  are  not  entitled  to  do  anything  which 
would  embarrass  or  throw  unnecessary  obstacles  in  tbe  way  of 
realizing  the  company  assets,  for  that  is  one  of  the  main  pur- 
poses of  winding  up.  Hence  it  has  been  decided  that  persons  on 
the  list  of  shareholders  of  a  company  in  course  of  being  wound  up 
have  thereby  incurred  a  prima  facie  legal  liability,  and  are  not 
entitled  to  resist  the  making  of  a  call  on  the  ground  that  they 
assert  a  right  to  have  their  names  removed  from  the  list ;  but 
that  their  remedy  is  to  apply  for  suspension  of  the  operation  of 
the  call  as  against  themselves.  In  re  Bamed'a  Banking  Comr 
pany  (Limited),  Jan.  24,  18(57,  86  Law  Jour.  Ch.  215.  As 
the  main  object  of  any  winding-up  is  to  provide  for  the  interests 
of  such  as  have  dealings  with  the  company,  the  Courts  have  been 
careful  to  see  that  nothing  takes  place  whereby  those  interests 
might  be  defeated  or  injured.  The  following  may  be  noticed  as 
a  practical  instance  of  the  application  of  this  principle  By  sea 
153  of  the  Companies'  Act  of  1862,  it  is  enacted  that  every 
transfer  of  shares,  made  between  the  commencement  of  the 
winding  up  and  the  order  for  winding  up,  shall  be  void,  unless 
the  Court  otherwise  orders.  Yet  in  Chapman  v.  Shepherd^  Jan. 
12,  1867,  36  Law  Jour.  (Q.B.)  113.  where  A.  employed  R  as 
broker  to  buy  shares  in  a  joint-stock  company,  according  to  the 
rules  of  the  Stock  Exchange,  for  a  certain  account  day,  and  B.,  in 
accordance  with  such  rules,  paid  for  and  took  a  transfer  of  the 
shares  on  that  day  ;  the  Court  held  that  A.  was  bound  to  repay 
B.  the  amount  so  paid,  although,  before  such  account  day,  the 
company  was  being  wound  up  within  the  meaning  of  the  Act 
In  like  manner,  where  a  company,  which  were  in  course  of  being 
wound  up,  were  plaintiffs  in  a  suit,  and  the  defendant  moved,  under 
sec.  69  of  the  Act,  that  the  plaintiffi  should  find  security  for 
costs,  the  Court  held  that  such  security  must  be  substantial, 
suited  to  the  circumstances  of  the  case,  and  directed  an  inquiiy 
at  Chambers  to  determine  the  proper  amount.     The  Imperial 
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Bank  of  China  v.  (he  Imperial  Bank  of  Hindustan,  June  1 2, 
1865,  34  Law  Jour.  Cb.  678.  At  the  same  time  the  Court 
will  not  strain  the  provisions  of  the  Act,  when  they  are  of  a  penal 
nature,  so  as  to  give  greater  relief  against  the  estates  of  malfea- 
f»nt  officials  than  the  legislature  plainly  intended.  Thus  it  was 
held  that  the  provisions  of  sec.  165  applied  only  to  directors  or 
officials  in  life,  and  not  to  their  executors  or  representatives. 
East  of  England  Bank,  Dec.  1865,  35  Law  Jour.  Ch.  196. 

Before  leaving  this  branch  of  the  subject,  occasion  may  be 
taken  to  advert  to  the  judgment  of  the  House  of  Lords  in  the 
well  known  case  of  The  Western  Bank  v.  Addie,  which  was  given 
on  the  20th  May  1 867.     The  case  contained  many  specialties  ; 
but  in  so  far  as  the  present  subject  is  concerned  its  legal  import 
is  clear  and  unambiguous  ;  it  cannot  be  said  to  have  introduced 
any  new  principle,  but  is  of  great  value  as  bringing  prominently 
into  view  some  important  principles  of  old  standing  in  English 
law,  which  in  recent  cases  appear  to  have  been  somewhat  over- 
looked.    These  principles  may  be  briefly  stated  as  follows: — 
When  a  person  has  been  induced  by  fraudulent  misrepresentations 
on  the  part  of  directors  or  other  such  special  officials  to  purchase 
shares  in  a  company,  and  is  thereby  subjected  to  loss  or  damage, 
he  may  betake  himself  to  one  of  two  remedies.     1.  He  may 
obtain  a  rescission  of  the  contract.     2.  He  may  claim  damages 
against  the  wrong-doers.     Those  two  remedies  must  however  be 
distinguished  from  each  other  in  respect  of  their  grounds,  the 
parties  against  whom  they  are  to  be  directed,  and  the  circum- 
stances in  which  they  are  competent.     As  to  the  first,  viz.,  Bes- 
cission   of  the  contract.      An  action  for  this    purpose   will   lie 
against  the  company  when  it  can  be  shown  that  the  fraudulent 
misrepresentations   were  the   principal,  though  not  perhaps  the 
only  inducing  cause  of  the  purchase, — when  the  purchase  is  so 
recent  that  matters  can  still  be  restored  to  the  same  situation,  and 
when  the  pursuer  has  not  barred  himself  by  acquiescence  or  homo- 
logation.    When,  however,  restoration  of  matters  to  their  former 
state  has  become  impossible,   as  e.g.,  by  the  company  having 
been  brought  to  an  end,  or  being  in  course  of  being  wound  up,  or 
where  the  injured  party  has  plainly  acquiesced  in  what  has  taken 
place,  the  remedy  by  rescission  of  the  contract  is  excluded,  and 
with  it  all  recourse  against  the  company.     The  second  remedy  is, 
however,  still  open,  viz.,  an  action  of  damages  against  the  wrong- 
doers.    This  remedy  is  not  however  competent  against  the  com- 
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paiiy,  unless  it  can  be  shown  that  the  shareholders  had  specially 
instructed  the  directors  to  make  the  representations  complidned 
of,  or  had  afterwards  taken  the  benefit  of  them,  while  in  the 
knowledge  that  they  were  false  and  fraudulent.  For,  88  a  com- 
pany acts  entirely  through  its  agents,  deceit  is  not  to  be  presumed 
against  it.  The  action,  therefore,  lies  in  general  against  the 
directors  only.  To  maintain  it  against  them,  the  pursuer  must 
show  that  their  misrepresentations  were  really  the  inducing  cause 
of  his  purchase,  and  that  they  were  false  and  fraudulent;  but  if 
this  can  be  established,  it  is  no  objection  to  the  relevancy  of  the 
action,  that  the  company  is  de  facto  at  an  end,  that  the  shares  no 
longer  exist,  or  that  from  some  other  cause  restitution  against 
the  company  has  become  impossible. 

By  the  142nd  and  143rd  sections  of  the  Ax^t  of  1862,  it  is 
provided,  in  relation  to  a  voluntary  winding  up,  that  as  soon  as 
the  affidrs  of  the  company  are  fully  wound  up,  the  liquidators 
shall  call  a  general  meeting,  and  shall  lay  before  it  an  account 
shewing  how  the  winding  up  has  been  conducted ;  that  a  return 
shall  then  be  made  to  the  registrar  of  the  meeting  having  been 
held,  &;c.  ;  and  that  after  the  elapse  of  three  months  from  the 
registration  of  such  return  the  company  shall  be  deemed  to  be 
dissolved.  It  is  obvious  that  if  this  provision  as  to  dissolution 
were  to  be  rigorously  interpreted  cases  might  occur  where  the 
winding  up  having  been  brought  to  an  end,  and  the  company 
dissolved  before  the  rights  and  claims  of  parties  had  been  properly 
adjusted,  serious  injustice  might  take  place.  It  would  appear, 
however,  that  when  a  case  of  this  kind  can  be  made  out,  the 
Courts  will  not  hold  themselves  foreclosed  from  interfering  to 
correct  errors  in  the  winding  up,  merely  because  the  three  months 
after  which  the  company  shall  be  deemed  to  be  dissolved  may 
have  elapsed.  Thus  in  re  The  Crookhaven  Company  (Limitedjy 
Nov.  3,  1866,  36  Law,  Jour.  226,  a  petition  had  been  presented 
in  the  interval  of  the  three  months  between  the  registration  of  the 
return  of  the  general  meeting  and  the  dissolution  of  the  com- 
pany, praying  that  it  might  be  declared  that  the  petitioner  and 
the  other  holders  of  paid-up  shares  in  the  company  were  entitled 
to  be  repaid  the  diflTerence  between  the  amount  paid  up  by  the 
holders  of  ordinary  shares,  and  the  full  amount  of  the  paid-up 
shares,  and  to  have  a  call  made  upon  the  holders  of  ordinary 
shares  suflScient  for  that  purpose.  Before  the  case  came  on  for 
hearing  the  three  months  had  elapsed  for  some  considerable  time, 
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and  tbe  statutory  dissolution  had  accordingly  taken  place. 
Nevertheless  the  Court  held  that  the  jurisdiction  had  attached, 
and  was  not  ousted  by  the  subsequent  dissolution  of  the  company, 
and  directed  a  call  to  be  made  in  accordance  with  the  prayer  of 
tbe  petition.  And  the  Master  of  the  Bolls  took  occasion  to 
observe  that  "  he  was  inclined  to  think,  though  it  was  not  neces- 
sary for  him  to  decide  the  question,  that  the  dissolution  of  the 
compaoy  under  the  sections  before  referred  to  would  not  deprive 
the  Court  of  its  power  to  correct  errors  in  the  winding  up." 

A  recent  Scotch  case  may  here  be  noticed  as  illustrative  of  the 
principles  now  under  consideration.  In  Jamieson  v.  Andrew, 
March  20,  1866,  4  Macph.  617,  the  Garpel  Hoematite  Company 
(Limited)  was  ordered  to  be  wound  up  under  the  Act  of  1862  ; 
Jamieson  was  appointed  official  liquidator.  On  examining  the 
company  premises,  he  discovered  that  all  the  books  of  importance, 
and  particularly  the  register,  which  by  statute  is  required  to  be 
kept  at  the  registered  office  of  the  company,  and  also  the  transfer 
of  shares  had  been  abstracted.  A  diligence  having  been  obtained, 
it  was  found  that  Mr  Andrew,  solicitor,  London,  had  these  docu- 
ments in  his  possession,  together  with  several  other  articles  of 
importance  belonging  to  the  company.  With  the  exception  of 
the  company's  seal,  he  refused  to  deliver  any  of  these,  on  the 
groand  that  he  had  a  hold  over  them  for  certain  outstanding  debts 
due  by  the  company.  After  considering  very  full  and  able 
written  pleadings,  the  Court  held  that  a  company  formed  under 
the  Act  of  1862,  and  having  its  registered  office  in  Scotland, 
could  not  remove  the  register  of  shareholders  beyond  Scotland  ; 
that  such  a  company  could  not  impignorate  the  register,  which 
was  a  public  document  necessary  for  the  due  working  of  the  cor- 
poration; that  the  transfers  of  shares  were  in  the  same  or  a 
similar  position,  and  could  not  be  impignorated  ;  and  that  there- 
fore Mr  Andrew  could  not  retain  either  the  register  or  the  trans- 
fers from  the  official  liquidator.  This  decision  is  of  great  value, 
as  it  is  one  of  the  few  Scotch  cases  in  which  the  theory  of  a 
winding  up  under  the  Act  of  1 862,  and  the  theory  of  corporation 
law  applicable  to  companies  formed  under  that  Act,  are  clearly 
brought  out.  It  gives  effect  to  two  very  important  principles, 
which  ought  to  be  steadily  kept  in  view  in  all  cases  of  this  kind. 
The  first  is  that  while  the  liquidator  is  not  unnecessarily  to  inter- 
fere with  or  invert  the  existing  rights  of  parties,  he  must  be 
deemed  to  be  in  possession  of  all  rights  and  powers'  plainly  re- 
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quired  for  tbe  purposes  of  winding  up.    Without  possession  of  the 
register  and  the  transfer,  it  is  obvious  that  no  progress  could  be 
made  in  a  winding  up  ;  because  it  would  be  impossible  to  ascer- 
tain who  were  de  facto  shareholders,  and  upon  whom  calls  could 
validly  be  made.     Upon  this  ground  therefore  alone  the  judg- 
ment might  have  been  rested.     But  beyond  this  there  is  another 
principle  of  equal  importance  upon  which  the  judgment  might 
have  been  vindicated,  and  which  would  have  held  good  even  if 
no  winding  up  were  in  progress,  and  if  while  the  company  was 
carrying  on  business  in  the  ordinary  way,  some  of  the  shareholders 
or  even  of  the  public  transacting  with  the  concern  had  insisted 
that  the  documents  in  question  should  be  restored.    Corporations 
are  mere  creatures  of  public  authority,  established  for  certain  pur- 
poses— they  can  therefore  possess  no  rights  and  can  exercise  no 
powers  by  which  such  purposes  would  be  defeated.     The  register 
is  no  doubt  the  property  of  the  corporation  ;  but  it  is  held  for 
certain  very  specific  purposes— one  of  the  most  important  of 
which  is  that  it  shall  be  accessible  and  patent  to  the  public  not 
less  than  the  shareholders,  so  as  to  secure  that  publicity  which  is 
essential  to  the  safe  and  proper  working  of  corporations  of  this 
kind.     Hence  the  Act  provides  in  the  most  anxious  manner  that 
the  register  shall  be  retained  at  the  head  office  of  the  concern. 
The  transfers  again  are  equally  necessary  for  the  proper  manage- 
ment of  the  concern.     They  are  the  materials  for  registration,  and 
though  the  property  of  the  individual  shareholders,  they  must 
necessarily  remain  in  the  company's  possessioa     Hence,  as  the 
possession  both  of  the  register  and  the  transfers  is  plainly  neces- 
sary for  carrying  on  the  corporation  in  accordance  with  the  views 
of  the  statute  by  which  it  was  brought  into  existence,  it  cannot 
legally  impledge  either  of  them,  or  deal  with  them  in  such  a  way 
as  to  defeat  the  conditions  in  respect  of  which  it  was  incorporated 
In  this  matter  a  corporation  stands  in  a  totally  different  position 
from  an  unincorporated  partnership  or  company.    The  latter  may 
like  individuals  do  what  they  will  with  their  own  ;  the  former, 
even  in  using  its  own  property,  cannot  act  in  violation  of  the 
conditions  in  virtue  of  which  it  obtained  its  privileges.    See 
Clark  on  Partnership,  p.  787. 

(To  be  Continued.) 
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INFANTICIDE.— 11. 

In  our  November  number  we  endeavoured  to  trace  one  of  the  causes 
of  the  prevalence  of  infanticide.  That  we  found  to  consist  in  a 
defect  of  administration,  whereby,  by  concentrating  the  minds  of  the 
Juiy  upon  one  portion  of  the  evidence,  to  the  effect  of  losing  sight 
of  the  general  import  of  the  whole,  a  one-sided,  and  therefore  inade- 
quate result  is  for  the  most  part  obtained.  We  are  satisfied  that 
there  is  more  in  this  difficulty  than  people  would  at  first  be  disposed 
to  admit.  There  is  not  the  slightest  doubt  that  to  establish  a  case 
of  child-murder  as  the  law  now  stands  is  very  nearly  an  impossi- 
bility, and  that  a  knowledge  of  that  fact  prevails  not  only  among  the 
educated  classes,  but  in  the  lower  orders  of  the  community.  It  may 
be  true,  as  some  theorists  maintain,  that  the  fear  of  detection  is  not 
an  element  which  entei-s  to  any  appreciable  extent  into  the  perpe- 
tration of  crime  generally.  But  no  one  who  is  familiar  with  the 
practice  of  our  Courts  of  Law  but  must  be  aware  that  child-murder 
forms  at  least  an  exception  to  this  rule.  It  may  sometimes  be  com- 
mitted under  the  influence  of  shame,  and  when  that  feeling  is  in  full 
force  it  is  sufficient  to  over-ride  all  considerations ;  but  it  is  more 
frequently,  our  experience  shows,  the  result  of  a  calculation  of  the 
chances  and  probabilities  of  getting  rid  of  the  incumbrance  with  im- 
punity.  If  this  remark  is  not  well  founded  how  otherwise  can  it  be 
explained  that  the  crime  is  seen  to  be  committed  by  the  same  indivi- 
dual oftener  than  once  ? 

We  have  said  we  do  not  object  to  the  canon  of  the  law  that  the 
Jury  should  be  satisfied  before  conviction  of  the  complete  separation 
between  the  child  and  the  mother.  We  say  so  for  two  reasons, 
because,  according  to  any  logical  theory  of  law,  it  is  difficult  to  see 
how  that  rule  can  be  avoided,  and,  secondly,  because  we  see  no 
difiiculty,  if  the  rule  is  reasonably  interpreted,  of  its  leading  to 
satisfactory  results.  There  always,  however,  remains  the  question. 
What  is  reasonable  interpretation  ?  If,  by  the  rule,  is  meant  that 
although  the  Jury  should  be  satisfied  that  injuries  have  been  wil- 
fully iuflicted  during  the  progress  of  birth,  and  that  artificial  and  not 
natural  violence  is  the  cause  of  death,  they  are,  notwithstanding,  to 
proceed  to  an  acquittal,  because  the  violence  was  done  upon  an  object 
which  had  the  possibility  of  a  legal  existence,  but  had  not  actually 
acquired  one,  we  have  no  difficulty  whatever  in  rejecting  it  as  utterly 
opposed  to  reason  and  common  sense.  But  we  should  h^  sorry  to 
think  that  any  jurist  of  the  present  day,  whatever  may  have  been  the 
tendencies  of  an  earlier  period,  would  insist  on  such  a  forced  and 
rigorous  construction.  If  the  jury  believe  that,  but  for  the  injuries 
wUfuUy  inflicted  during  birth,  the  child  would  have  been  bom  alive, 
which  of  course  excludes  the  notion  of  any  accidental  failure  to  perform 
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the  final  act  of  separation,  we  say  the  rule  has  been  to  all  intents  and 
purposes  satisfied,  and  there  is  no  obstacle  in  the  way  of  conviction. 
We  are  quite  aware  of  the  analogy  that  may  be  deduced  in  favour  of 
the  extreme  view  from  the  theory  of  the  law  in  cases  of  abortion. 
In  the  punishment  of  that  crime  there  is  no  regard  whatever  of  the 
object  for  the  removal  or  destruction  of  which  the  crime  is  com- 
mitted.    Beyond  the  general  view  that  an  offence  has  been  com- 
mitted against  society,  the  law  does  not  and  cannot  possibly  inquire. 
But  who  will  say  that  except  in  the  presence  in  both  of  a  legal 
fiction  of  the  most  imperceptible  order,  there  is  any  real  resemblance 
between  the  case  of  destroying  the  conditions  under  which  a  child 
may  be  produced,  and  the  destruction  of  the  child  itself,  when  the 
whole  period  of  gestation  having  past,  it  can  no  longer  be  retained 
as  a  complex  body,  and  nature  is  engaged  in  its  expulsion?    Let  the 
difficulties  be  esteemed  as  great  as  they  can  be  stated  in  distinguish- 
ing the  symptoms  of  natural  and  artificial  violence — it  is  the  boast 
of  science  that  she  will  ultimately  overcome  far  greater  difficulties 
than  these  can  be  imagined — ^but  do  not  raise  barriers  which  it  is 
impossible  for  truth  or  reason  or  any  human  faculty  to  overstep. 
But  the  law  is  not  always  so  considerate  of  legal  theories  as  some 
would  wish  to  see  it  in  its  treatment  of  crime.     What  is  the  test  of 
life — and  it  has  been  illustrated  in  many  great  succession  causes — 
when  the  question  is  title  to  property  ?  That  the  child  has  been  heard 
to  cry — which  it  notoriously  can  do  as  soon  as  the  smallest  portion  of 
it  comes  into  the  world.    We  do  not  object.to  the  protection  of  life 
and  liberty  by  the  strictest  possible  rules,  so  long  as  these  are  reason- 
able.    But  it  is  not  reasonable  that  in  civil  matters  the  law  should 
recognise  a  child  that  has  been  heard  to  cry  as  a  legal  person,  and  in 
matters  criminal  should  look  upon  it  as  a  mere  physical  object  to  be 
made  with  impunity  the  victim  of  every  savage  and  lawless  passion. 
It  is  quite  true  that  the  theory  of  the  law,  when  the  question  of  life 
is  raised  in  a  civil  process  only,  is  that  from  the  fact  of  even  a  single 
cry,  there  is  a  presumption  that  the  child  has  been  fully  born  alive. 
But  why  should  not  the  same  presumption  obtain  in  a  criminal  suit, 
instead  of  being  treated,  as  it  too  often  is,  as  a  thing  to  be  laughed 
to  scorn?  We  know  that  now-a-days  medical  jurists  can  be  got  to  say, 
not  from  mercenary  aims,  but  out  of  the  rivalries  of  their  profession, 
almost  anything  under  the  sun.     But  we  are  greatly  mistaken  if 
the  unprejudiced  opinion  of  those  who  are  the  most  competent  to 
express  it — and  they  are  not  always  to  be  found  in  the  witness  box 
— is  not  that,  in  deducing  the  presumption  that  the  civil  law  does 
from  the  cries  of  the  child,  it  is  proceeding  on  fair  and  reasonable 
grounds.^ 

But  it  is  time  to  consider  whether  there  are  not  other  reasons  of  a 
less  metaphysical  kind  that  have  something  to  do  with  the  growing 
prevalence  of  infanticide.  Our  fundamental  position — dealing  with 
the  question  as  a  legal  one — is  that  it  is  very  much  increased  by  the 
difficulties  in  the  way  of  conviction.     One  of  these  we  have  endea- 
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TOured  to  illustrate  at  some  length ;  another  we  believe  to  be  the 
frequent  almost  invariable  combination  in  the  same  libel  of  child- 
murder  and  the  statutory  crime  of  concealment  of  pregnancy.    How 
often  is  it  seen,  even  in  cases  of  an  aggravated  description,  that  the 
Jury  return  into  Court  with  a  verdict  of  guilty  on  the  minor  charge  ? 
^Vllat  is  the  reason  of  this — ^setting  aside  for  the  moment  the  diffi- 
culties of  establishing  the  greater  crime — ^but  the  facility  with  which 
the  Jury,  out  of  merciful  considerations  which  counsel  never  fail  to 
uige  upon  them,  jump  to  the  lower  verdict  to  which  it  almost  seems 
they  are  invited  by  the  libel  itself.    And  there  is  no  reason  in  the 
combination.     It  is  often  expedient  and  even  necessary  tC>  include 
several  crimes  in  one  indictment,  such  as  murder  and  assault,  or 
robbery  and  theft,  or  mobbing  and  rioting  and  breach  of  the  peace, 
because  it  is  often  difficult  to  say  where  the  one  stops  or  passes  into 
the  other  ;  and  it  would  be  unwise,  and  in  the  last  degree  rash,  to 
peril  a  case  on  the  adoption  by  a  Jury  of  the  view  taken  by  the 
authorities  who  initiate  the  proceedings.     Many  a  prisoner  has 
escaped  who  has  been  clearly  proved  guilty  of  a  crime  known  to  the 
law  on  account  of  its  not  being  set  forth  in  the  libel,  which  might 
easily  have  been  done  as  an  alternative  charge  ;  and  accordingly  it 
is  now  esteemed  the  safe,  and  it  is  the  universal,  practice  in  criminal 
pleading  to  frame  the  libel  as  comprehensively  as  possibla    But 
there  is  no  danger  of  a  Jury  confounding  concealment  of  pregnancy 
with  child-murder,  and  vice  versa.    Two  conditions  determine  the 
former  crime.     (1.)  That  the  child  has  been  found  dead.     (2.)  That 
no  disclosure  of  pregnancy  has  been  made  before  birth.    Whether  a 
child  has  been  bom  dead  or  alive,  is  a  fact  for  which,  fortunately, 
there  is  an  unfailing  test.     In  the  case  of  its  being  found  dead  with- 
out any  suggestion  that  it  has  ever  lived,  no  other  charge  of  course 
is  to  be  looked  for  even  from  the  most  zealous  prosecutor  than  one 
of  concealment  of  pregnancy.     If  it  is  clear  that  the  child  has  been 
bom  alive,   and,  although  found  dead,  there    are  no  marks   of 
violence,  it  is  equally  clear  that  in  the  present  state  of  the  law, 
and  according  to  existing  appliances  for  detection,  it  would  be 
highly  reprehensible  to  indict  for  anything  beyond  the  minor  charge. 
The  only  case  in  which  there  is  any  justification  for  putting  the  two 
crimes  together  is  when  artificial  violence  can  reasonably  be  ex- 
pected to  be  proved  to  be  the  cause  of  death,  and  there  are  at  the  same 
time  facts  from  which,  on  the  failure  of  the  gmver  charge,  the  minor 
may  be  inferred.     But  even  in  these  circumstances  we  think  the 
combination  is  objectionabla     If  the  Crown  evidence  is  strong  in 
the  direction  of  guilt,  it  is  unjust  to  the  law  to  give  the  jury  an  op- 
portunity, which  they  seldom  fail  to  use,  of  getting  rid  of  an  unplea- 
sant duty.     If  the  evidence  is  of  an  opposite  tendency  it  is  quite 
hopeless  in  presence  of  known  difficulties  to  look  for  a|conviction  of 
chUd-murder,  and  no  prosecutor  should  libel  beyond  what  he  can 
leasonably  expect  to  establish ;  and  if  the  evidence  on  the  graver 
charge  be  doubtful,  while  there  is  a  possibility  of  its  proving  satis- 
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£aictory  to  the  jnry,  nothing  could  be  better  conceived  to  prevent  its 
being  realized  than  the  aggregation  of  the  libel  It  will  be  observed 
that  in  dealing  with  this  class  of  cases  the  public  prosecntor  cannot 
experience  the  difficulty  of  a  resemblance  between  the  two  crimes  ; 
for  the  conditions  that  determine  both  are  manifest  and  decided,  and 
however  much  juries  may  avail  themselves  of  the  pretext  with  which 
they  are  too  often  furnished,  it  is  quite  easy  to  say  either  before  or 
after  their  verdict  has  been  returned  what  crime  has  been  committed 
We  omit,  in  this  objection  to  the  combination,  any  reference  to  the 
fact  that  a  statutor}'^  erin>e  is  put  beside  a  crime  at  common  law. 
Whether  in  any  circumstances  this  should  be  permitted,  as  a  prac- 
tice inconsistent  with  strict  legal  pleading,  is  a  position  which,  in 
our  opinion,  may  be  very  gravely  ai^ued.  But  there  is  no  occasion 
for  us  to  enter  on  that  question  now,  believing  as  we  do  that  the 
creation  of  statutory  crimes  is  altogether  indefensible  and  unneces- 
sary. We  do  not  see  that  they  serve  any  purpose  but  to  keep  the 
door  open  for  the  escape  of  the  guilty.  The  theory  of  the  common 
law  is  elastic  enough  to  adapt  itself  to  any  circumstances  that  may 
arise,  and  it  is  sound  law  and  sound  policy  that  the  common  law, 
instead  of  being  hedged  round  by  limitations,  should  be  made  as 
elastic  as  possibla  The  operation  of  the  game  laws  is  ample  evidence 
of  the  truth  of  these  remarks.  Conceived  and  framed  in  a  spirit  of 
mere  formalism,  and  amid  the  apprehension  of  mere  subtleties,  their 
only  effect  is  to  create  legal  controversies,  and,  as  a  necessary  conse- 
quence, to  defeat  justice.  But  if  concealment  of  pregnancy  were 
libelled  as  a  charge  at  common  law  we  can  see  no  reason  why,  in 
more  than  one  out  of  ten  cases,  to  take  a  very  moderate  average,  it 
should  be  libelled  in  connection  with  child-mui*der  rather  than  with 
any  other  crime. 

A  very  important  question  still  remains  for  consideration.  How 
far,  if  at  all,  is  the  increase  of  infanticide  explainable  by  the  rigour 
of  the  punishment  with  which,  upon  conviction,  it  is  now  visited  ? 
The  prevailing  notion  is  that  the  punishment  is  too  severe.  But  with 
this  feeling,  which  we  assume  for  the  moment  to  be  based  on  a  legal 
apprehension  of  the  nature  of  the  crime,  and  of  its  just  recompense, 
there  is  mixed  up  another  feeling,  or  rather  sentiment,  the  operation 
of  which  we  cannot  admit  to  be  legitimate  within  the  sphere  of  law. 
It  may  be  that  the  later  sentences  of  the  Court  for  this  crime  have 
been  unduly  harsh,  and  in  some  cases  even  oppressive.  That  is  a  ques- 
tion which  we  shall  have  occasion  immediately  to  consider.  But  it 
is  perfectly  idle  to  say — ^and  whoever  submits  the  argument  unmis- 
takeably  testifies  his  incapacity  to  deal  with  the  subject — that  the 
law,  in  awarding  punishment,  is  to  take  into  account  the  moral  guilt 
of  a  seducer  as  a  mitigating  circumstance  in  favour  of  the  party  who 
perpetrates  the  crime.  Let  the  law  if  it  chooses  make  seduction  a 
criminal  offence ;  we  fear  the  objection  to  that  suggestion  would  be 
found  insuperable,  that  it  is  impossible  by  Acts  of  Parliament  or 
criminal  prosecutions  to  make  the  people  moral     Or  let  that  aspect 
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of  the  question  be  considered  the  moral  one,  and  let  the  public  deal 
with  it  according  to  strict  or  lenient  rules  as  it  judges  proper.  But 
we  can  imagine  no  case  in  which  the  intermixture  of  law  and  morals, 
administered  on  the  footing  of  mere  personal  discretion,  may  prove 
more  pernicious  than  in  that  of  infanticide.  Everything,  according 
to  this  theory,  depends  on  the  temperament  of  the  judge.  One 
man  of  susceptible  feelings  will  dismiss  a  panel  from  the  bar  with 
little  more  than  an  admonition,  looking  upon  her  as  a  martyr, 
almost  worthy  of  reward.  Another,  conscious  of  self-control,  and 
master  of  his  emotions,  will  revolt  at  a  surrender  with  which  he 
cannot  sympathize,  and  possessed  by  one  idea,  will  pronounce  a 
sentence  utterly  disproportionate  to  the  circumstances  of  the  crime. 
Unless  a  fixed  standard  of  punishment — ^let  the  induction  on  which 
it  is  based  be  as  wide  as  possible — is  laid  down  it  is  hopeless  to  look 
to  punishment  as  a  deterrent  influence  at  all.  This,  of  course,  does 
not  involve  a  disregard  of  circumstances — ^there  is  no  crime  in  the 
punishraent  of  which  such  disregard  would  not  ultimately  lead  to  a 
complete  frustration  of  the  ends  of  justice;  but  it  involves  a  prin- 
ciple in  the  truth  of  which  there  is  now  almost  a  universal  concur- 
rence of  opinion,  that  certainty  of  punishment,  certainty  not  only 
that  there  will  be  punishment,  but  also  a  certain  amount  of  it^  is  a 
powerful  agent  in  the  repression  of  crime. 

We  are  quite  aware  that  excessive  punishment  is  fitted  to  opei*ate 
its  own  discomfiture.  We  have  only  to  go  back  to  the  state  of  our 
own  law  some  thirty  or  forty  years  ago  for  evidence  of  this.  Sheep- 
stealing  was  a  capital  oflfence,  and  what  was  the  result?  That  the 
crime  was  spread  broadcast  over  the  length  and  breadth  of  the 
country,  and  that  it  was  committed  with  impunity.  There  was  no 
indifierence  to  the  value  of  property,  nor  any  failure  to  recognise  the 
wickedness  and  extent  of  the  crime,  but  people  felt  that  it  was  better 
to  lose  a  sheep  than  to  be  the  cause  of  an  execution.  .  To  abate  the 
rigour  of  the  law  was  a  matter  of  obvious  necessity,  only  exciting  the 
surprise  that  a  system  of  law  in  other  respects  enlightened  should 
have  so  long  cumbered  itself  with  the  relics  of  a  barbarous  age.  And 
what  has  been  the  effect  of  the  abatement  is  sufficiently  evident 
from  the  comparative  rarity  of  the  crime.  It  may  be  right  incident- 
ally to  notice  that  there  is  one  crime,  viz.,  forgery,  which  stands  upon 
a  footing  exceptional  to  this  rule.  The  punishment  of  forgery,  like 
sheep  stealing,  was  also  at  one  time  capital ;  it  is  now  the  subject 
of  arbitrary  punishment.  But  the  results  have  not  been  equally 
harmonioua  While  sheep -stealing  has  decreased,  the  statistics  of 
forgery  have  gone  the  other  way.  The  cause  of  this,  however,  is  not 
to  be  found  in  any  theories  or  principles  of  punishment ;  it  is  a 
natural  result  of  the  commercial  activities  of  the  age,  which  will  exist 
80  long  as  these  are  guided  by  speculation  rather  than  by  capital,  and 
the  only  permanent  remedy  which  is  possible  for  it  must  come  out 
of  an  improvement  in  the  mercantile  honesty  of  the  nation.  Forgery, 
however,  is  strictly  an  exception  to  the  general  rule  that  excessive 
punishments  defeat  their  own  ends. 
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But  although  holding  these  general  views  we  cannot  concur  in  the 
opinion  that  the  present  punishment  of  infanticide  is  too  severe.  No 
statement  of  the  crime  and  of  the  circumstances  in'which  it  niay  be 
committed  can  detract  froip  the  fact  that  it  is  the  wickedly  taking 
away  of  human  Ufa  We  have  heard  the  argument  more  than  once 
repeated  that  there  are  many  considerations  of  social  expediency 
which  render  the  prevalence  of  child-murder,  in  an  overgrown  com- 
munity like  our  own,  to  some  extent  desirable.  It  is  saii  on  the 
one  hand,  that  excessive  population  must  be  avoided,  and  on  the 
other,  that  the  injury  being  committed  at  a  period  it  may  be  said  of 
unconsciousness,  there  is  no  cruelty  in  the  act  itself,  which  may  in- 
deed prove  a  merciful  deliverance  from  untold  evils.  To  such  argu- 
ments we  do  not  profess  to  be  able  to  adduce  a  better  answer  than 
the  divine  injunction  of  the  sixth  commandment 

We  do  not  fail  to  distinguish  the  difference  in  magnitude  between 
the  sacrifice  of  infant  ana  of  adult  life.     But  this  is  only  in  other 
words  to  say  that  the  sin  of  cupidity,  or  unbridled  passion,  or  delib- 
erate revenge,  is  more  heinous  than  the  criminal  impulses  under 
which  the  crime  of  child-murder  is  frequently  committed.     The  dis- 
tinction, so  far  as  it  is  established  by  facts,  is  a  very  proper  one  for 
the  law  to  regard  in  awarding  punishment.     But  we  think  a  great 
mistake  is  made  if  the  law  does  not  start  with  the  recognition  of 
death  as  the  basis  of  the  common  punishment  in  both   crimes. 
Logically,  and  having  regard  to  principle,  they  must  be  assimilated 
The  law  can  have  no  security  if  it  proceeds  from  any  other  point  of 
view  than  that  both  merit  its  extreme  penalty,  and  that  a  special 
case  must  be  set  up  if  in  either  that  does  not  receive  effect.     It  is 
easy  to  conceive  a  case  of  child-murder  so  aggravated  in  its  circum- 
stances as  to  demand  capital  punishment  as  much  as  the  most  cold- 
blooded murder  that  ever  made  a  gallofws.     It  is  as  easy  to  conceive 
a  case  in  which  such  an  amount  of  punishment  would  be  a  greater 
wrong  than  the  crime  itself,  and  it  would  be  difficult  to  say  that  the 
crime  of  murder,  properly  so  called,  admits  of  so  palpable  a  distinc- 
tion.    But  it  is  matter  of  every-day  experience  that  there  is  no  crime 
which  discloses  such  variety  of  circumstances  as  that  of  child- 
murder.  ;  and  accordingly  between  the  limits  we  have  pointed  out 
there  is  scope  for  the  operation  to  any  extent  of  those  mitigating 
circumstances  which  it  is  right  that  the  law  should  recognise.     Our 
objection,  therefore,  to  the  punishment  of  child-murder  is  based  not 
so  much  upon  a  consideration  of  individual  cases  as  of  the  principle 
upon  which  it  is  administered.    The  true  principle  we  hold  to  be 
that  every  case  of  murder  should  be  punished  by  deaths  unless  a 
very  clear  cause  is  shown  to  the  contrary.     The  principle  in  practice 
is  the  very  opposite,  for  everything  is  done  by  everybody  concerned 
to  avoid  the  award  of  a  capital  sentence  even  in  the  knowledge  that 
that  is  a  mere  tribute  to  form,  and  will  not  be  carried  into  execution. 
It  may  be  said — and  we  have  no  want  of  sympathy  with  the  obser- 
vation— ^that  to  sentence  a  panel  to  death  in  t^e  fall  consciousness 
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that  the  sentence  will  not  receive  effect,  is  a  solemn  mockery  which 
is  worse  than  useless.  We  only  advert  to  the  dread  with  which  a 
verdict  of  murder  is  anticipated  in  any  serious  case  of  infanticide, 
for  the  purpose  of  showing  that  there  is  a  want  of  harmony  between 
the  law  and  its  administration  which  stands  imperatively  in  need  of 
amendment.  It  may  be  that  child-murder  should  in  no  case  be  fol- 
lowed by  a  capital  sentence — if  that  result  commend  itself  let  it  be 
sanctioned  by  legislative  enactment,  or  at  least  by  the  same  amount 
of  assurance  that  a  person  who  has  committed  robbery  feels  that  he 
will  not  be  hanged.  The  present  uncertain  attitude  of  the  law  has 
the  double  effect  of  hampering  a  prisoner  in  his  defence,  and  of  pre- 
senting the  administration  of  justice  in  anything  but  a  dignified  or 
impressive  aspect. 

For  ourselves  we  must  say  we  see  no  reason  in  the  world  why  a 
woman  who  has  deliberately  taken  away  the  life  of  her  child  in  order 
0  escape  the  burden  which  she  is  apprehensive  it  may  prove  to  her, 
hould  not  be  hanged  just  as  much  as  the  highway  robber  who  com- 
mits murder  to  enrich  himself  with  his  victim's  spoils.  Cupidity  in 
different  forms  is  the  basis  of  both  crimes,  and  we  are  not  aware  of 
any  principle  sanctioning  an  estimate  of  the  value  of  life  by  mere 
considerations  of  age.  If  there  had  not  been  a  miscarriage  of  justice 
on  mere  technical  grounds,  is  there  any  doubt  that  Charlotte  Mason 
would  have  died  upon  the  scaffold,  and  that  the  public  voice  would 
unanimously  have  approved  the  result  Is  it  not  an  a  fortiori  case 
that  a  mother  who  has  the  instincts  of  preservation  which  a  stranger 
does  not  feel,  should  be  visited  with  as  much  punishment  when  the 
crime  is  committed  with  the  same  deliberation.  We  confess  we 
should  Uke  to  see  the  experiment  of  sending  a  few  heartless  worldly- 
minded  young  mothers  to  the  scaffold.  Many  will  esteem  that  a 
hard,  perhaps  an  un-Christian  sentiment — our  opinion  is  that  the 
sentiment  lies  all  the  other  way.  For  we  have  no  belief  whatever  in 
the  unconsciousness  theory  of  self-delivery  which  Taylor  and  other 
judicial  experts  have  done  so  much  to  foster  with  the  most  pernicious 
results  to  the  well-being  and  the  morals  of  the  people.  That  it  con- 
tains an  element  of  truth,  and  that  in  some  cases  that  wears  a  very 
decided  aspect,  it  would  be  absurd  to  deny ;  but  it  would  be  equally 
absurd  to  deny  that  the  proper  evidence  is  to  be  sought  in  the  facts 
« and  in  the  history  of  the  case,  and  not  in  the  stimulated  imaginations 
of  medical  theorists.  Practically,  however,  the  law  proceeds,  and  is 
administered  upon  a  recognition  of  the  theory  to  an  extent  that  is 
simply  ludicrous ;  for  the  mere  suggestion  of  it  will  transform  a 
sentence  of  penal  servitude,  conceived  in  a  just  apprehension  of  the 
law  and  of  the  crime  which  is  a  breach  of  the  law  into  a  short  pun- 
ishment by  imprisonment.  It  is  not  an  uncommon,  it  is  in  truth  a 
usual  thing,  that  the  plea  receives  effect  in  circumstances  such  as 
these,  that  the  mother  had  made  no  disclosure  of  her  pregnancy,  nor 
any  preparation  for  the  birth,  that  the  body  of  the  child  is  discovered 
with  wounds  indicating  an  intention  to  kill,  that  after  apprehension 
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the  mother  denies  the  birth,  bat  afterwards  admits  it  when  she  feels 
that  the  web  is  being  closely  woven  ronnd  her.  Undoubtedly  to 
these  circumstances  the  plea  may  be  perfectly  applicable  But  is 
the  applicability  to  depend  upon  a  mere  medical  theory  that  in  such 
circumstances  the  crime  of  child-murder  has  been  committed,  but 
without  responsibility?  In  other  words,  is  it  reasonable  to  suppose 
that  there  is  an  absence  of  reason  in  acts  which  ex  fade  involve  a 
reasoning,  although  a  wicked  cause?  Give  by  all  means  to  a  well* 
established  medicaP  fact  its  true  significance — ^it  is  a  very  high 
boast  and  very  fiEiir  evidence  of  a  well-ordered  system  of  law  that  it 
gives  effect'  to  conclusions  which  are  scientifically  sound.  But 
medical  tests  are  not  more  than  instruments  in  the  detection  of 
truth,  and  like  all  other  methods  for  arriving  at  truth  they  are  worse 
than  worthless  if  they  are  not  guided  by  the  dictates  of  reason  and 
of  common  sense,  and  reject  the  assistance  of  general  knowledge. 

To  sum  up ;  the  following  propositions  are  involved  in  our  re- 
marks. 1.  Evidence  in  cases  of  infanticide  is  not  presented  to  the 
jury  under  the  same  conditions  in  which  they  are  called  upon  to 
weigh  evidence  in  other  matters.  The  medical  is  separated  from  the 
general  testimony  instead  of  the  whole  evidence  being  taken  as  a 
whole,  the  effect  of  which  is  to  determine  conviction  or  acquittal  by 
the  theories  of  experts.  It  is  true  that  such  witnesses  are  called  to 
speak  not  to  facts  but  to  opinions,  but  the  verdict  of  the  jury  should 
be  the  result  of  a  consideration  of  the  whole  evidence  ;  and  after  jx 
case  has  been  sent  to  a  jury  the  only  admissible  distinction  between 
different  parts  of  the  evidence  is  its  greater  or  less  sufficiency.  2.  It 
is  inexpedient,  even  where  there  is  evidence  to  establish  that  both 
the  crimes  of  child-murder  and  of  concealment  of  pregnancy  have 
been  incurred,  that  they  should  be  combined  in  the  same  libel,  be- 
cause the  practical  effect  of  that  is  an  invitation  to  the  jury  to  return 
a  verdict  on  the  minor  charge.  And  there  is  no  necessity  for  the 
combination.  The  distinction  between  the  two  crimes  is  significantly 
marked,  and  there  is  no  danger  of  the  one  being  mistaken  for  the 
other.  3.  Infanticide,  as  the  wilful  taking  away  of  life,  should  in 
aggravated  cases,  or  in  other  words  where  there  is  evidence  of  a  de- 
liberate purpose  to  kill,  and  no  proof  of  those  impulses  which  the 
law  regards  as  extenuating  circumstances  of  this  crime,  be  followed 
by  capital  punishment.  4.  There  should  be  a  fixed  standard  of 
punishment  applicable  on  the  average,  and  having  due  regard  to 
mitigating  circumstances  where  these  are  rested  on  legal  grounds, 
to  those  cases  in  which  punishment  by  death  is  deemed  excessive. 
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GLASGOW  SHERIFFS. 
(7b  the  Editor  of  the  Journal  (f  JwrUprudenee.) 

8n, — It  will  be  conferring  a  public  service  if  some  of  your  readers  will  in- 
form me,  through  your  pages,  whether  it  is  the  fact  that  a  gentleman  holding 
the  office  of  Sheriff- Substitute  in  Glasgow,  is  also  Inspector  of  Common 
Lodging  Houses  for  that  city,  with  a  salary  of  £200  a-year  ?  It  appears 
scarcely  consistent  with  the  dignity  or  with  the  duties  ot  the  judicial  office, 
that  one  of  its  occupants  should  be  the  official  visitor  of  the  brothek  of 
Glassford  Street  and  the  cellars  of  the  Saltmarket, — I  am,  Sir,  Ac., 

An  Anxious  Inqujbbr. 


The  Late  Sir  Archibald  J.  Jwon.— The  celebrated  Sberifif  of  Lanark- 
shire died  at  the  age  of  74,  on  Thursday  the  23d  May,  about  half  an 
hour  before  the  close  of  that  day,  of  an  affection  of  the  lungs,  the 
dangerous  if  not  deadly  nature  of  which  had  been  apparent  for  more 
than  a  week.  He  was  the  younger  son  of  the  Kev.  Archibald  Alison, 
who  had  been  educated  at  Glasgow  and  at  Baliol  College,  Oxford, 
and  he  was  born  in  the  parsonage  house  of  Henley,  in  Shropshire, 
in  the  year  1792.  His  mother  was  the  youngest  daughter  of  Pro- 
fessor John  Gregory,  of  Edinburgh.  About  eight  years  after  his 
birth  his  father  left  England  to  become  minister  of  St  Paul's  Epis- 
copal Cbapel  in  Edinburgh,  and  in  the  first  quarter  of  this  century 
be  held  a  high  place  in  the  literary  society  of  Edinburgh  as  an  ele<- 
gant  preacher,  and  the  author  of  two  volumes  of  Sermons  and  of  an 
essay  on  "  The  Nature  and  Principles  of  Taste,"  which  is  little  known 
now  except  from  Jeffrey's  late  review  of  it,  which  is  itself  not  much 
known.  Sir  Archibald  and  his  elder  brother  were  educated  at  Edin* 
burgh  University.  The  elder  brother,  by  name  William  Pulteney, 
afterwards  became  Dr.  Alison,  and  was  much  respected  and  even 
loved  in  Edinburgh  as  a  man  of  much  benevolence,  ever  ready  to 
give  the  poor  the  benefit  of  his  skill,  and  to  give  them  his  money 
freely  when  he  thought  that  money  was  the  thing  which  was  most 
required.  In  his  "  Past  and  Present "  Carlyle  has  written  of  him  a3 
**  the  brave  and  humane  Dr.  Alison,  who  speaks  what  he  knows, 
whose  noble  healing  art  in  his  charitable  hands  becomes  once  more 
a  truly  sacred  one," — ^words  which  are  likely  to  keep  the  family  name 
above  oblivion  as  long  as  any.  Archibald  passed  as  advocate  in 
1S14,  and  then  travelled  it  is  said  for  eight  years,  probably  because 
he  had  little  or  nothing  to  do  in  his  profession.    Through  hia  father's 
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influence  and  his  personal  profession  of  the  political  faith  of  Toryism 
be  was  appointed  an  advocate-depute  in  1823,  and  was  lucky  enough 
to  remain  in  oHice  with  his  party  for  seven  years.    During  this  period 
he  had  been  under  the  necessity  of  studying  the  criminal  law  of 
Scotland,  and  in  the  next  four  years,  having  a  good  deal  of  leisure, 
he  spent  part  of  his  time  in  the  composition  of  his  well-known  trea- 
tise on  "  The  Principles  and  Practice  of  the  Criminal  Law  of  Scot- 
land."   In  1834,  the  Tories  being  again  in  power,  and  the  office  of 
SherifT  of  Lanarkshire  having  fallen  vacant  by  the  death  of  William 
Sose  Bobinson,  he  was  appointed  to  the  vacant  office,  and  he  has 
held  it  ever  since.     His  History  of  Europe,  from  the  commencement 
of  the  French  Bevolution  in  1789  to  the  Bestoration  of  the  Bourbons 
in  1815,  was  completed  in  1842,  and  a  revised  edition  of  it  was  pub- 
lished in  1860,  as  well  as  of  a  continuation  bringing  it  down  to  the 
end  of  the  Crimean  War.    In  1845  he  was  elected  Lord  Bector  of 
Marischal  College,  Aberdeen*  by  the  students.    In  1850  Glasgow 
University  students  conferred  the  same  honour  on  him.     In  1852 
Lord  Derby's  government  created  him  a  baronet,  and  would  have 
appointed  him  a  judge  in  the  Court  of  Session  if  that  could  have 
been  done  without  an  outrageous  disregard  of  decency.     The  late 
Lord  Justice  Clerk  Hope  is  said  to  have  stoutly  opposed  Sir  Archi- 
bald's translation  from  Glasgow.    Certckinly  he  did  not  like  Sir 
Archibald,  but  it  is  also  certain  that  if  he  opposed  the  promotion  of 
so  distinguished  a  figure  of  his  own  party  he  did  it  on  grounds  satis- 
factory to,  and  probably  imperative  upon  his  conscience.     Gould  Sir 
Archibald  have  seen  into  the  realities  of  the  proposal  he  would  not 
have  desired  to  be  removed  from  the  leisure,  dignity,  and  virtual 
supremacy  which  he  enjoyed  in  Glasgow,  the  commercial  metropolis 
of  the  kingdom,  to  the  chair  of  Junior  Lord  Ordinary  with  its  irksome 
details,  inevitable  work,  and  ill-natured  critics. 
,  The  life  of  Sir  Archibald  Alison  was  full,  wonderfully  full  of  hon- 
ours.   Whether  he  deserved  them  all,  and  if  not  how  he  attained 
them,  are  questions  not  to  be  settled  at  this  time,  and  not  likely  to 
be  of  much  interest  a  hundred  or  even  fifty  years  hence.     In  Glas- 
gow there  are  many  who  believe,  or  at  least  who  profess  to  believe, 
that  his  merits  have  not  been  adequately  reward(Mi ;  in  Edinburgh 
there  are  few  who  would  hesitate  to  announce  a  contrary  opinion. 
Probably  the  truth  is  between  the  extreme  opinions — ^that  is  to  say, 
he  was  not  such  a  genius  as  he  is  reckoned  in  Lanarkshire,  not  so 
much  of  the  reverse  as  he  is  reckoned  in  the  critical  metropolis.    So 
far  as  we  can  judge,  his  mind  was  essentially  and  entirely  common* 
place,  except  in  power  of  application.    The  work  he  did,  especially 
the  literaiy  work,  in  point  of  quantity  attests  a  very  rare  industrial 
faculty,  which  in  itself  is  worthy  of  not  a  little  admiration  and  praise 
Not  one  man  in  ten  thousand  could  have  gone  through  the  toil  of 
writing  so  many  volumes ;  but  probably  not  one  man  in  a  million 
would  have  thought  the  work  worth  doing  after  he  understood  it, 
and  would  not  have  been  smitten  with  such  a  disbelief  in  it  as  would 
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have  lendered  the  labour  more  odious  than  the  tread-xnill  Perhaps 
the  secret  of  Alison's  going  through  it  was  that  he  never  took  time 
to  understand  it  He  is  ever  pushing  along  in  breathless  haste, 
with  pulse  dancing,  face  flushed,  eye  dazzled  and  hot  and  dim,  car- 
ing little  where  he  is  travelling,  provided  he  maintain  his  pace  and 
can  keep  up  the  belief  that  he  is  in  rapid  motion  through  space  and 
time,  and  the  dust  and  shadows  of  both,  under  the  guidance  of  that 
Providence  which  is  always  unrolling  itself  in  favour  of  the  Tories. 
Does  he  describe  the  battle  of  Waterloo  ?  He  gives  the  dust,  smoke, 
hurry,  and  confusion,  but  does  he  give  a  clear  or  rational  idea  of  any 
thing?  Does  he  describe  a  battle  that  an  artillerist,  or  a  natural 
philosopher,  who  knows  the  laws  of  projectiles,  or  a  general  can 
understand  ?  Does  he  not  tell  a  great  deal  which  they  all  know 
cann^  possibly  be  true?  In  short,  is  there  any  branch  of  human 
knowledge  of  which  he  writes,  and  he  writes  of  many,  of  which'  he 
does  not  shew  his  superficial  knowledge  and  his  profound  ignorance  ? 
His  similes  nearly  all  betray  inaccurate  information  and  thought. 
He  blunders  in  geography,  and  his  criticisins  of  modern  English 
literature  are  unrivalled  in  absurdity.  Of  his  work  on  Criminal 
Law,  on  which  we  are  best  entitled  to  pronounce  an  opinion  m  these 
pages,  we  do  not  hesitate  to  declare  that  though  it  be  the  work  that 
he  bestowed  most  study  upon,  and  is  probably  the  most  accurate  of 
all  his  works,  there  is  not  a  respectable  work  in  Scottish  legal  litera- 
ture which  is  so  inaccurate.  No  junior  counsel  ever  read  much  at 
it  who  was  not  misled  by  it  Out  of  Glasgow  it  could  not  be 
listened  to  as  an  authority,  and  although  it  has  been  already  called 
"  the  standard  authority  "  we  feel  assured  that  it  never  will  be  recog- 
nized as  such.  Still  it  is  a  highly  readable,  interesting  treatise,  use- 
ful for  suggestions  and  references,  but  dangerous  to  rely  upon  for 
principles,  or  even  for  facta 

As  a  judge,  Sir  Archibald  Alison  was  distinguished  by  the  same 
marvellous  powers  of  industry  and  of  inaccuracy  which  he  mani- 
fested as  an.  author.  He  did  more  work  than  any  four  or  five  ordi- 
nary sheriffs,  but  he  made  more  egregious  blunders  than  all  the 
sheriffs  in  Scotland  put  together.  His  interlocutors  contained  per- 
versions of  fact  as  glaring  as  any  in  the  pages  of  his  histor}%  and 
more  easy  of  detection,  seeing  that  the  evidence  which  afforded  the 
means  of  detection  was  printed  in  the  same  paper.  No  man  who 
has  heard  his  judgments  discussed  and  reviewed  in  the  First  and 
Second  Divisions  would  believe  any  fact  upon  his  statement  of  it. 
He  did  not  intend  to  mis-state,  but  he  did  it  with  a  success  which 
an  intentional  perverter  of  fact  could  not  have  achieved.  His  mind 
vas  an  uneven  mirror,  the  reflections  and  distortions  of  which  baf- 
fled, surprised,  defied  imaginatioa  He  always,  however,  got  through 
his  judicial  work  and  cleared  it  off  his  hands  in  some  way,  and  his 
faculty  of  having  done  with  it,  however  erroneously,  endeared  him 
to  many  of  the  busy  legal  gentlemen  of  Glasgow  so  much,  that  their 
ideal  of  law  reform  never  went  beyond  giving  finality  to  his  deci- 
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sions.  He  was  always  very  polite  and  dignified  in  bis  bearing  to- 
wards those  who  appeared  to  plead  before  him.  The  interlocutor 
when  it  appeared  might  be  rather  astonishing,  bat  there  were  no 
rankling  memories  of  judicial  insolence  during  the  debate  The 
truth  is,  Sir  Archibald  was  by  birth,  education,  and  disposition,  a 
gentleman,  not  quite  peifect^  perhaps,  but  tolerably  perfect  for  a  law- 
yer. He  did  not  hurt  the  feelings  of  any  one :  he  was  kind  and 
courteous  to  ail.  Indeed,  some  of  his  errors  in  law  were  pretty  dis- 
tinctly traceable  to  his  goodness  of  heart  But  for  his  personal 
amiability  he  would  not  have  succeeded  in  life  as  he  did,  nor  been 
idolized  in  Glasgow  by  those  who  saw  most  of  him  as  he  was.  He 
was  really  faithful  to  Griasgow  as  Glasgow  was  to  him,  and  this  must 
be  his  excuse  for  discovering  among  Glasgow  procurators  so  much 
heaven-born  genius  worthy  to  be  raised  to  the  Glasgow  judicial 
bench  as  he  did. 

In  person  Sir  Archibald  was  a  handsome  man,  at  least  ladies 
thought  so.  He  was  tall,  fair-haired,  and  blue-eyed.  His  features 
were  cast  in  the  mould  of  intellect,  but  we  never  could  ayoid  the 
conviction  that  the  mould  was  hereditary  rather  than  individual 
There  was  a  deficiency  of  life  and  keenness  about  his  expression. 
The  features  of  men  of  high  intellect  seem  in  general  to  be  formed 
of  marble,  or  of  bronze,  but  his  seemed  to  be  formed  of  the  desert- 
sand 

We  are  sorry  not  to  be  able  to  write  of  him,  now  that  he  is  gone 
beyond  the  reach  of  censure,  in  more  kindly  and  eulogistic  terms. 
But  it  is  necessary  in  these  days  of  complimentary  obituary  plati- 
tudes to  speak  the  truth  for  the  benefit  of  the  living.  Undue  praise 
is  of  no  consequence  at  this  hour  to  Sir  Archibald  Alison,  but  the 
truth  is  of  some  consequence  to  all  who  aspire  to  positions  and 
honours  of  which  they  are  unworthy,  and  to*  those  unjust  persons 
who  help  them  to  reach  the  altitude  of  their  aspirations.  Of  his 
character  as  a  man  we  say  nothing,  except  that  he  was  liked  and 
respected  by  those  who  knew  him  best.  Had  he  filled  a  humbler 
sphere,  and  been  less  famous  as  a  manufactui'er  of  incumbrances  for 
book-shelves,  he  would  have  escaped  our  censure,  and  would,  we 
doubt  not,  have  lived  a  more  useful,  and  died  a  happier  man. 

Retirement  of  Mr  Currie. — ^Alexander  Currie,  Esq.,  has  resigned 
the  office  of  Principal  Clerk  of  Session  which  he  has  held  since 
1856.  He  was  called  to  the  Bar  in  1820,  and  at  one  time  enjoyed 
a  large  practice,  his  written  pleadings  under  the  former  system 
being  of  great  merit.  He  was  appointed  an  Advocate  Depute,  and 
previous  to  his  appointment  as  P.C.S.  he  had  for  some  time  been 
Sheriff  of  Banffshire.  Mr  Currie  was  more  than  a  merely  ornamental 
appendage  to  the  Court,  and  the  absence  of  his  well-known  figure  at 
the  table  of  the  First  Division  will  be  felt  and  regretted  by  alL 

2%«  Toomer  Case. — ^It  is  satisfactory  that  Mr  Walpole  should,  be- 
fore his  resignation  of  office,  have  been  compelled  to  do  a  tardy 
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and  partial  act  of  justice  in  remitting  the  remainder  of  the  sentence 
passed  on  NeviUe  Maskelyne  Toomer  for  alleged  rape  on  Miss  Part- 
ridge. The  reasons  assigned  are  the  nature  of  the  evidence,  the  jury's 
recommendation  to  mercy,  and  the  amount  of  punishment  already 
endured.  This  evades  the  true  objection  which  the  press  has  been 
niging  for  months  past,  viz.,  that  the  conviction  was  wrong.  The 
evidence  showed  that  there  was  no  rape,  not  merely  that  it  was  a 
rape  of  a  mild  and  less  heinous  character.  The  redress  should  have 
been  a  free  pardoa 

''There  is  too  great  a  tendency/'  says  a  contemporary,  "alike  with 
jodges  and  juries  to  vicarious  punishment.  They  think  a  defendant  guilty 
of  some  offence  which  cannot  be  proved,  and  punish  him  for  that  under 
oover  of  a  conviotion  for  some  other  offence.  There  is  none  so  open  to 
this  abuse  as  the  orime  with  which  Toomer  was  charged.  Many  a  jury- 
man, and  we  fear,  also,  some  sentimental  judges,  do  not  very  clearly  ob- 
serve the  distinction  between  fornication  and  rape,  between  vice  and  crime, 
as  we  once  heard  the  late  Mr  Justice  Talfourd  teU  the  jury  that  the  rape 
of  the  mind  was  worse  than  the  rape  of  the  body.  Many  are  yearly  found 
guilty  of  rape  who  were  really  guilty  only  of  fornication,  because  the  aver- 
age juryman  says  to  himself,  'He  went  with  her,  and  she  swears  she  did 
not  want  him  to — that's  enough.'  Every  counsel  experienced  in  criminal 
courts,  knows  how  dangerous  is  the  defence  of  consent,  however  strongly  all 
the  circumstances  of  the  case,  as  they  come  out  in  cross-examination, 
showed  that  there  was  no  real  resistance.  Toomer's  trial,  conviction,  pun- 
ishment, and  pardon,  affords  another  proof — ^if  more  were  wanting — of  the 
extreme  care  required  in  the  sifting  of  evidence  in  charges  of  rape,  of  all 
others  the  easiest  made,  the  most  difficult  to  answer.  Baron  Piatt  once 
told  the  writer  that  his  long  experience  at  the  criminal  bar  had  taught  him 
this — that  he  did  not  believe  in  rape^ ;  they  were  possible,  but  improb- 
able. We  would  not  go  quite  so  far  as  this;  but  where  the  hberty  of  a  life 
depends  upon  the  truthfulness  of  a  single  witness,  usually  under  the 
strongest  inducements  to  save  her  character  by  swearing  it  was  against  her 
will,  the  mere  assertion  that  it  was  so  should  be  treated  as  worthless,  and 
the  judgment  should  be  formed  by  the  conduct  at  and  immediately  after 
the  time — whether  there  was  proper  resistance,  if  the  earliest  possible  com- 
plaint was  made,  and  if  the  conduct  throughout  was  that  of  enraged  virtue, 
and  not  of  detected  frailty." 

Liability  of  Railway  Companies  for  latent  defects  ia  their  Car- 
rio/ges, — ^The  decision  of  the  Court  of  Queen's  Bench  in  the  late  case 
o{Redhe(/4  v.  North  Midland  Ry.  Co.,  May  15,  1867,  has,  so  far  as 
it  merely  decides  a  question  of  law,  received  a  factitious  importance 
in  the  discussions  of  the  newspaper  press,  as  well  as  in  the  opinions 
of  the  judges.  It  determines  that  railway  companies  are  not  liable 
in  damages  to  passengers  injured  by  accidents  arising  from  latent 
defects  in  the  vehicles  by  which  they  are  conveyed,  but  only  for 
those  which  may  be  discovered  and  guarded  against.  The  view 
contended  for  by  the  Railway  Company,  and  adopted  by  one  of  the 
judges  (Blackburn,  J.),  was,  that  the  company,  though  not  as  ear- 
ners of  passengers  insurers,  yet  undertakes,  in  providing  a  suitable 
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vehicle,  sometliing  more  than  due  care  and  diligence,  viz.,  a  warranty 
that  the  carriage  is  sound  and  free  from  all  flaws,  even  those  which 
are  not  discoverable  by  any  care  or  skilL     We  had  imagined  that 
the  doctrine  which  recommended  itself  to  the  majority  of  the  Court 
was  long  ago  quite  settled  law,  and  subject  to  no  manner  of  doubt. 
In  Scotland  at  least  it  is  so.     Mr  Bell  gays  (Com.  L  462,  ed.  Shaw, 
153),  "  This  responsibility  (of  the  carrier  of  passengers)  is  according 
to  the  inile  of  the  contract  for  the  sufficiency  of  the  carriage  and  or- 
dinary care  (culpa  levis)  of  those  employed.     As  to  the  sufficiency  of 
the  carriage,  it  is  enough  if  it  be  sufficient  as  far  as  the  eye  can  dis- 
cover.'*    The  same  doctrine  is  laid  down  in  the  Principles,  sec.  170. 
The  cases  referred  to  all  show  that  till  this  moment  it  has  never 
been  seriously  questioned  in  Scotland  since  1820,  that  the  carrier  of 
passengers  by  land  discharges  all  the  onus  that  lies  on  him  by  prov- 
ing that  his  vehicle  was  "  trustworthy,"  as  Professor  Bell  and  Lush, 
J.,  express  it,  or  "  landworthy,"  in  the  language  of  Lord   Ellen- 
borough.     In  that  year  an  exception  was  disallowed  to  a  direction 
that  coach  proprietors  were  not  liable  in  damages  for  the  breaking 
of  an  axletree  wliich  ''  was  defective  and  faujlty,  but  sound  as  far  as 
human  foresight  could  reach,*' — Anderson  v.  Pyper  &  Co.,  2  Murr. 
261 ;  cf  Lyon  v.  Lamb,  June  22, 1838, 16  S.  1188.     In  other  words, 
the  liability  of  the  carrier  is  for  negligence,  but  does  not  extend 
further.     He  does  not  take  any  risk  beyond  that.     This  doctrine  was 
applied  to  Bailway  Companies  in  the  adjustment  of  issues  in  Mac- 
Olashan  v.  Dundee  &  Perth  Ry.  Co.,  June  28,  1848,  10  D.  1397,  s.c. 
1401 ;  and  also  more  distinctly  in  CargiU  v.  Dundee  A  Perth  Ry.  Co,, 
Dec.  7,  1848,  11  D.  216,  and  Sneddon  v.  Addie,  June  16,  1849,  11 
D.  1149.     See  J.  6.  Smith  on  Reparation,  pp.  72,  410.     !M>  Justice 
Lush  says  that  there  is  no  English  case  reported  in  which  the  ques- 
tion has  been  argued  and  solemnly  decided ;  but  both  he  and  Mellor, 
J.,  refer  to  numerous  cases  all  pointing  unmistakeably  to  the  same 
result     It  is  remarkable  that  the  first  authority  referred  to  in  the 
passage  above  cited  from  Bell's  Commentaries  is  the  doctrine  of  Sir 
James  Mansfield,  C.J.,  in  the  English  case  of  Christie  v.  Ghigys,  2 
Camp.  81 :  "If  the  axletree  was  sound  as  far  as  human  eye  could 
discover,  the  defendant  was  not  liable.*'    And  we  read  in  the  last 
edition  of  Smith's  Mercantile  Law :  "A  stage  coach  owner  ..... 
does  not  warrant  the  safety  of  the  passengers,  at  all  events  ;  but 
only  that  so  far  as  human  care  and  foresight  wUl  go  their  safe  con- 
veyance will  be  provided  for.     Neither  does  a  railway  company 
which  carries  passengers.*'     Eegard  being  had  to  such  authorities, 
which  are  numerous  (for  it  is  needless  here  to  refer  to  Story  on 
Bailments,  and  the  cases  cited  in  support  of  the  judgment  in  Red- 
head V.  N.  Midland  Ry,  Co.),  it  is  somewhat  odd  that  the  question 
should  have  been  raised  at  all  at  this  time  of  day,  and  still  more  so 
that  a  judge  of  high  reputation  should  have  differed  from  the  majority. 
That  newspaper  writers  should  have  regarded  the  judgment  as  a 
new  and  important  light  thrown  upon  the  law  is  perhaps  less  sur- 
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prisiDg;  but  we  think  that  when  they  were  dealing  with  the  subject 
they  should  have  discovered  that  it  really  involves  a  very  important 
principle,  not  of  law  but  of  public  policy,  which  (though  they  have 
carefully  abstained  from  touching  upon  it),  it  was  peculiarly  within 
their  province  to  discuss,  and  which  was  the  true  reason  why  Black- 
bum  J.  in  the  face  of  all  the  authorities  differed  from  his  brethren. 
For  certain  reasons  of  expediency  the  common  law  holds  carriers  as 
insurers  of  goods  committed  to  their  care,  and  as  answerable  for 
every  loss  or  damage  happening  to  them  while  in  their  custody,  from 
whatever  cause,  unless  it  be  by  the  act  of  God  or  the  King's  enemies. 
Mr  Justice  Blackburn  does  not  seek  to  carry  the  liability  for  injuries 
to  passengers  quite  so  high  as  that ; — 

"But/'  he  says,  '*  if  there  is  an  obligation  to  provide  a  vehicle  of  suffi- 
cient strength,  then  the  failure  to  do  so— ^whether  through  his  fault  or  not — 
18  a  breach  of  that  duty.  It  is  admitted  that  there  is  such  a  liability  as  to 
^e  carriage  of  goods;  and  it  would  be  strange  if  there  were  a  less  stringent 
liability  as  to  passengers,  where  it  involves  the  safety  of  their  lives  and 
limba.  The  passenger  is  obliged  to  trust  entirely  to  the  carrier  as  to  the 
safety  of  the  vehicle,  and  has  no  means  of  examining  into  it  himself.  It 
has  been  well  settled  that  one  who  contracts  to  supply  an  article  for  a  par- 
ticular purpose  warrants  that  it  is  fit  for  that  purpose ;  and  the  principle  is 
that,  as  he  undertakes  to  select  it,  he  is  liable  if  it  is  unfit  for  the  purpose 
for  which  he  supplies  it.  The  principle  appears  to  me  to  be  equally  ap- 
plicable to  the  case  of  a  carrier  who  supplies  a  vehicle  for  the  carriage  of 
his  passengers  Upon  the  same  principle  a  shipowner  is  deemed  to  warrant 
that  his  ship  is  seaworthy,  and  this  warranty  is  said  to  be  "  implied  from 
the  nature  of  the  contract.*'  I  think  it  is  equally  implied  from  the  nature 
of  the  contract  between  the  carrier  and  his  passenger ;  and  the  case  is 
sorely  stronger  as  regards  passengers  than  as  regards  goods,  seeing  that  it 
concerns  the  personal  safety  of  the  passengers.'' 

lawyers  will  nearly  all  admit  that  on  established  principles  no  other 
decision  was  possible  than  that  which  was  given  in  this  case.  But 
it  must  also  be  granted  that  much  may  be  said,  more  than  we 
have  space  to  say 'at  present,  in  favour  of  l^islative  interference  to 
extend  the  responsibility  of  railway  companies  in  this  respect 

Appointments, — Sir  George  Home,  Bail;.,  Advocate,  has  been  ap- 
pointed Sheriff-Substitute  of  Argyleshire  at  Inverary,  in  place  of  Mr 
J.  Cunningham  Graham,  resigned.  Sir  George  Home  was  called  to 
the  Bar  in  1855.  His  appointment  is  a  satisfactory  one,  not  only  to 
those  who  have  known  him  in  the  Parliament  House,  but  also,  we 
are  informed,  in  the  district  over  which  he  is  to  preside,  where  he 
has  for  some  time  officiated  as  interim  Sheriff-Substitute. 

H.  M.  Taylor,  Esq.,  Procurator-Fiscal  at  Tain,  has  been  appointed 
Sheriff-Substitute  of  Easter  Ross  in  place  of  the  late  W.  H.  Murray, 
Esq.  The  Inverness  Courier  says  that  people  in  the  district  are 
satisfied  with  the  appointment.  It  is  however  much  to  be  regretted, 
on  public  grounds,  that  a  Sheriff  who  deservedly  enjoys  so  high  a 
position  and  character  as  Mr  A.  S.  Cook,  should  by  such  an  appoint- 


318  THE  MOMTH. 

ment  appear  to  adopt  the  vie^  lately  expressed  Id  a  high  quarter  as 
to  the  qualities  required  in  a  Sheriff-Substitute,  views  which  are  still 
more  to  be  deprecated  in  their  application  to  the  procurators  of  re- 
mote Highland  districts  than  to  the  numerous  highly-trained  agents 
of  Glasgow.  The  lesson  of  experience  both  in  England  and  Scotland 
is  that  the  proper  course,  in  ordinary  circumstances,  is  to  select  men 
to  preside  in  the  local  courts  from  those  who  have  spent  their  youth 
and  their  means  in  qualifying  themselves  for  the  highest  branch  of 
the  legal  profession,  rather  tlian  from  those  who  have  been  accustomed 
to  the  narrow  field  of  an  inferior  tribunal.  If  procurators  are  chosen 
(and  sometimes,  though  very  rarely,  a  procurator  will  be  the  best 
possible  man),  we  repeat  what  we  have  said  before,  that  they  should 
be  sent  to  districts  other  than  those  in  which  they  have  practised,  to 
prevent  local  jealousies,  and  remove  them  from  local  prejudices  and 
associations.  We  know  little  of  Mr  Taylor  or  his  qualifications,  but 
the  presumption  against  him  is  materially  strengthened  by  the  fact 
that  his  appointment  as  Procurator-Fiscal  dates  from  1832.  We 
have  only  to  add,  that  we  impute  no  unworthy  motives  to  Mr  Cook; 
but  we  regret  that  those  who  are  not  aware  of  his  high  and  honourable 
spirit  should  have  any  excuse  for  doing  so.  We  regret  also,  for  his 
own  sake,  that  he  should  have  by  this  act  shown  himself  so  entirely 
out  of  rapport  with  the  universal  feelings  and  opinions  of  the  branch 
of  the  profession  to  which  he  belongs. 

George  Skene,  Esq.,  Advocate  (1830),  since  1855  Professor  of 
Scotch  and  Civil  Law  in  the  University  of  Glasgow,  and  previously 
Sheriff-Substitute  of  Lanarkshire  at  Glasgow,  has  been  appointed 
Curator  of  the  Historical  Department  of  the  General  Register  House, 
Edinburgh,  in  place  of  the  late  Dr.  Joseph  Robertson.  We  are  not 
sufficiently  acquainted  with  Professor  Skene's  qualifications  for  the 
office  to  be  able  to  state  what  they  are.  Some  justification  of  the 
appointment  may  perhaps  be  found  in  the  manner  in  which  he  dis- 
charged the  duties  of  his  Chair  in  Glasgow. 

Alexander  Henderson  Chalmers,  Esq.,  W.S.  (1854),  has  been  ap- 
pointed Commissary  Clerk  of  Aberdeenshire  in  place  of  J.  H. 
Chalmers,  Esq.,  resigned,  and  since  dead.  '  The  fees  received  by  or 
due  to  the  Commissary  Clerk  of  Aberdeenshire  were  returned  to 
Parliament  as  having  been  £964,  6s.  in  1863. 

The  Scotch  Law  Chair  at  Glasgow. — The  vacancy  caused  by  Pro- 
fessor Skene  s  resignation  has  not  yet  been  filled  up.  An  entirely 
new  course  has  been  followed  in  the  discharge  of  this  piece  of  public 
duty.  Academic  appointments  have  hitherto  been  conferred  on  the 
persons  whose  claims  seemed  highest  out  of  all  those  offering  them- 
selves for  the  place.  This  method  does  not  approve  itself  to  the 
present  Government,  at  least  so  far  as  this  professorship  is  concernecL 
Instead  of  being  thrown  open  to  the  whole  Bar  for  fair  competition 
among  those  having  academic  aspirations  or  qualifications,  it  has 
been  offered,  one  after  another,  to^four  or  five  gentlemen  of  the  Con- 
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servative  pftrty,  Trho  have  shown  their  want  of  liking  for  the  place 
by  declining  it.  Where  this  singular  and  discreditable  process  may 
end  it  ia  impossible  to  say,  as  the  list  of  gentlemen  eligible  on  the 
single  ground  of  allegiance  to  Lord  Derby  is  of  course  far  from  being 
yet  exhausted.  We  must  protest  against  such  a  mode  of  proceeding 
as  showing  at  once  a  flagrant  contempt  for  public  decency,  and  an 
entire  disregard  of  the  proper  grounds  on  which  the  choice  of  aca- 
demic teachers  should  be  made. 

We  learn  that  at  a  recent  meeting  of  the  Faculty  of  Procurators 
at  Glasgow,  it  was  resolved  to  suggest  in  the  proper  quarter 
that  the  present  Law  Chair  should  be  confined  to  the  teaching  of 
Ciyil  Law,  retaining  the  present  salary.  It  was  resolved  that  in  the 
event  of  this  being  done,  the  Faculty  should  undertake  to  found  and 
endow  a  professorship  for  the  exclusive  teaching  of  the  law  of  Scot- 
land ;  and  should  besides  make  it  compulsory  on  their  apprentices 
to  attend  the  Civil  Law  Class.  We  commend  the  public  spirit  of 
the  Faculty,  to  whom  Scotland  is  already  indebted  for  a  new  Law 
Chair.  But  we  have  some  doubt  as  to  the  expediency  of  making 
two  professorships  of  law  where  the  emoluments  of  the  one  now  exist- 
ing are  so  small  that  the  Lord  Advocate  can  find  no  decent  lawyer 
of  his  party  to  accept  it.  Would  it  not  be  better  to  require  the  new 
I»t)feasor  to  teach  two  classes,  one  of  civil  and  the  other  of  Scotch 
law  ?  That  is  not  beyond  the  capacity  of  one  man,  and  it  might 
make  the  office  worthy  of  the  ambition  of  a  thoroughly-competent 
professor. 

OUtuary. — ^Ubbby  Craiohj,  Esq.,  W.S.,  who  died  at  his  residence, 
Falcon  Hall,  Morningside,  April  19>  was  a  nephew  of  the  late  Lord 
Craigia  He  practiswi  in  early  life  as  a  Writer  to  the  Signet,  having 
been  admitted  to  that  Society  in  1829,  but  for  many  years  he  had 
given  up  all  professional  business,  and  devoted  his  time  and  ample 
means  to  works  of  benevolence  and  piety. 

William  Hugh  Mubray,  Esq.,  of  Geanies,  in  the  county  of  Eoss, 
who  died  at  his  seat,  near  Tain,  on  the  25th  April,  was  eldest  son  of 
the  late  William  Murray,  Esq.,  banker,  of  Tain,  by  Jane,  daughter 
of  Capt  Kenneth  Mackay,  of  TorboU,  Sutherland,  and  was  born  in 
the  year  1824.  He  was  educated  at  the  High  School  and  University 
of  Edinburgh,  and  was  called  to  the  Scottish  Bar  in  1846.  He  was 
a  magistrate  and  deputy-lieutenant  for  Boss- shire,  and  sherifT-sub- 
stitnte  of  the  eastern  division  of  that  county.  Mr  Murray  succeeded 
to  the  estate  of  Geanies  on  the  death  of  his  cousin.  Miss  Janet 
Murray,  in  1845. 

James  Hay  Chalmers,  Esq.,  advocate,  Aberdeen,  and  Commis- 
sary Clerk  of  Aberdeenshire,  died  recently  at  Torquay.  He  was 
eldest  son  of  Charles  Chalmers,  Esq.  of  Monkshill,  Aberdeenshire, 
and  grandson  of  James  Chalmers,  Esq.,  of  Aberdeen  (reprepentative 
of  Hugh  Chalmers,  last  of  Clunie,  Banffshire,  Minister  of  Marnoch, 
who  dwd  1707),  by  Mary,  daughter  of  Alexander  Henderson,  Esq., 
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of  Stanston,  Caithness.  He  was  born  in  1829,  and  became  a  member 
of  tbe  Society  of  Advocates  in  1854.  and  soon  afterwards  a  partner 
in  the  firm  of  Messrs.  Chalmers  and  Farquhar,  at  Aberdeen.  In 
1861  he  was  appointed  to  the  office  of  Commissary  Clerk,  which 
post  he  held  until  a  few  weeks  before  his  death.  He  was  an  ardent 
student  of  natural  history,  especially  that  oT  the  north  of  Scotland. 
He  was  a  still  more  enthusiastic  archaeologist,  and  a  Fellow  of  the 
Society  of  Antiquaries  of  Scotland.  At  the  meeting  of  the  British 
Association  at  Aberdeen  in  1859,  he  arranged,  along  with  Mr  Charles 
Dalrymple,  the  veiy  magnificent  collection  of  antiquities  gathered 
from  every  corner  of  Scotland,  and  relating  to  every  period  of  its 
history.  Mr  Chalmers  was  for  some  time  an  active  magistrate  for 
the  county  of  Aberdeen. 

Infant  Passengers  on  Railways, — ^The  case  of  AiisHn  v.  O.  W. 
Railway  Co.,  decided  by  the  Court  of  Queen's  Bench  on  18th  April 
last  (It)  L.  T.  N.  S.  320),  contains  a  doctrine  of  some  importanca 
A  child  three  years  of  age  brought,  his  action  against  the  Bail  way 
Company  to  recover  damages  for  personal  injuries  sustcdned  through 
the  defendants'  negligence  while  carrying  him  in  a  parliamentary 
train.  His  mother  had  taken  a  ticket  for  herself,  but  paid  nothing 
for  the  child.  The  BaUway  Company  chiefly  founded  on  the  fact 
that  the  child  being  more  than  three  years  of  age,  ought  to  have  been 
paid  for,  under  7  &  8  Vict.  c.  85,  &  6,  and  this  not  having  been  done 
the  company  was  under  no  liability.  Their  connsel  contended  that 
though  there  might  be  no  fraud  on  the  part  of  the  mother  (the  jniy 
negatived  fraud),  yet  there  was  a  misrepresentation  analogous  to 
that  made  by  a  passenger  conveying  merchandise  in  a  box  deUrered 
to  the  company  as  his  personal  luggs^a  In  such  a  case  the  box  is 
carried  at  the  risk  of  the  owner.  CahtU  v.  i.  <fe  N.  W,  Raibvay  Co., 
30  L  J.  C.  P.  289.  31  L  J.  C.  P.  291,  The  Court,  however,  disi^ 
garded  this  contention  and  held  that  "  the  contract,  as  the  jary  had 
found  it,  was  to  carry  both  mother  and  child.  It  was  entered  into,** 
said  the  L.  C.  J.,  "  by  the  mother  on  behalf  of  herself  and  the  child ; 
and  if  the  law  gives  the  company  any  remedy  against  the  modier 
for  making  any  misrepresentation,  whether  fraudulent  or  innocent, 
they  may  avail  themselves  of  it.  But  this  does  not,  under  the  cir- 
cumstances, atfect  the  right  of  the  infant  plaintiff  to  recover.*'  The 
Court  seemed  to  hold  that  though  the  infant  contracted  through  the 
mother,  yet  he  was  not  affected  by  misrepresentations  made  by  her, 
and  that  the  difierence  in  the  case  of  Cahill  v.  L.  Jk  N,  W,  Rmlway 
Co.,  was  that  there  the  company  did  not  contract  to  carry  the  box 
of  merchandise.  Blackburn  J.,  went  further  and  held  that,  irrespec- 
tive of  contract,  a  duty  was  imposed  on  the  company  to  use  proper 
and  reasonable  care  in  carrying  the  plaintiff,  for  if  he  had  been 
killed  by  the  gross  negligence  of  the  engine  driver,  the  latter  would 
have  been  indictable  for  manslaughter.  An  opinion  has  been  pretty 
generally  stated  that  the  railway  companies  must  now  b^in  to  make 
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a  chaige  for  carrying  children  in  arms  in  order  to  cover  the  risk, 
seeing  that  they  are  responsible  for  accidents  to  them.  Tn  certain 
trains,  however,  they  are  compelled  by  statute  to  carry  them,  free  ; 
and,  as  no  novel  principle  is  involved  in  the  case  we  have  cited,  it 
can  not  be  imagined  that  the  companiesi  have  hitherto  acted  undet 
an  iitipression  that  the  law  was  different,  or  that  they  will  now  find 
any  advantage  in  changing  their  system  in  this  respect. 

The  Representatum  of  the  People  {Scotland)  Bill — The  doubts  and 
uncertainties  of  many  kinds  which  hang  around  this  measure  would 
prevent  ns  from  commenting  on  it  this  month,  eveti  if  we  could  afford 
space.  But  we  think  it  right  just  to  mentioti  the  provisions  con- 
tained in  the  21st  section,  which  repeals  all  enactments  now  in  force 
regarding  appeals  from  Sheriffs  in  Registration  Courts,  and  provides 
in  lieu  thereof  an  appeal  on  a  case  stated,  both  in  cowtties  cmd  burghs, 
to  a  new  Cburt  of  Appeal  proposed  to  be  constituted.  The  section 
farther  corrects  a  serious  defect  in  the  act  constituting  the  existing 
Begistration  Appeal  Oonrt,  by  enabling  the  Appeal  Court  to  remit 
to  the  Sheriff  appealed  from  to  amend  the  statements  in  hisr  special 
case.  The  proposed  Court  is  to  **  consist  of  three  judges  of  the  Court 
of  Session,  to  be  named  on  or  before  1st  Sept.  in  each  year^  by  the 
Lord  President  of  the  Court,  or  failing  bim,  by  the  Lord  Justice 
Clerk,  one  judge  to  be  named  from  each  division  of  the  Inner  House, 
and  one  from  the  Lords  OrdiiMkry  in  the  Outer  House/'  ftc  We  b€h 
lieve  this  would  be  a  material  improvement  on  the  existing  Court, 
which,  though  much  superior  to  the  old  Sheriffs*  Appeal  Court,  does 
not  always  pronounce  decisions  sound  in  themselves  or  receiving 
that  unquestioning  resp^K^t  wbieh  the  judgments  of  the  Inner  House 
generally  command.  Moreover  the  constitution  of  the'  Court  is  such 
that  its  jurisdiction  might  come  to  be  extended  in  the  course  of 
time  to  other  classesf  of  cases,  so  as  to  relieve  the  divisions  of  some 
of  the  arrears  by  which  they  are  still  oppressed,  and  indeed  to  take 
the  place  of  that  Third  Division  which  has  long  been  suggested. 
Whether  a  fluctuating  Court,  nominated  by  the  Lord  President,  is 
the  dght  thihg  may  be  doubted     . 

RfttAL  Commission. — The  Queen  has'^appointect  George  Biddel  Airy,  Esq.,  the 
Artronoiher  Royal ;  the  Earl  of  Rosie ;  "Lord  Wrottesley  ;  Sir  John  Shaw,  K.C.B.; 
tieat-Gen.  Edward  Sabioe;  Thomas  Graham,  Esq.,  Master  of  the  Mint ;  William 
fleniy  Miller,  Esq.;  and  Henry  William  Chisholm,  Eftq.,  Commissioners  to  inquire 
into  the  condition  of  the  Exchequer  Standards  of  Weights  and  Measures. 

Tm  Sblbct  Committbc  on  Railways  consists  of  Col.  Wilson  Fatten,  Mr  Cav^, 
Mr  Ooficfaen,  Mr  Bonham  Carter,  Mr  Dodmn  (chairman),  Mr  Woodd,  Mr  Whitehead, 
Six  Colman  O^fjoghlen,  Mr  Packe,  Mr  Scholefield,  and  Sir  Edward  Colebrooke.  i  he 
purpose  of  the  Committee  is  to  in(^uire  into  the  pruvisions  for  securing  the  comple- 
tion of  fiailwavs  within  a  limited  time,  and  to  report  as  to  the  expediency  of  altering 
tbe  Standing  Orders  requiring  such  provisions,  or  the  Act  9  Vict.  c.  20.  The  Com- 
mittee, it  is  understood,  will  consider  whether  the  Standing  Older  of  the  House  of 
I^nis,  passed  at  the  end  of  last  session,  locking  up  the  depoAitcd  capital  of  new  rail- 
way companiea  until  a  portion  of  their  linee  is  completed,  should  be  Tei>ealed  or 
not 
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Law  Of  Maitse  ahd  SsRTAiiT.^Lord  Elcbo's  Bill  for  amending  the  Law  of  Master 
and  Servant  embodies  the  recommendation  of  the  committee  orer  which  he  pre- 
sided. It  proposes  to  repeal  the  existing  law ;  to  place,  all  questions  of  oontract 
nnder  the  same  jurisdiction  as  civil  and  not  criminal  snits,  with  precisely  the  same 
remedy  for  either  party.  Magistrates  may  give  damages  and  impose  penalties.  If 
these  are  not  paid  they  may  issue  a  warrant  of  distress,  and  only  in  defianlt  of  dis- 
tress may  the  party  he  summoned  to  show  canse  why  imprisonment  should  not  be 
inflicted — the  term  being  limited  to  six  months.  Criminal  offences  are  to  be  heard 
at  the  quarter  sessions. 

This  will  be  a  desirable  reform,  but  more  in  sentiment  than  in  reality.  It  is  an 
apparent  injustice  that  a  servant  should  be  sent  to  jail  for  breaking  his  contract 
with  his  master,  while  the  master  could  only  be  sued  In  an  action  for  breach  of  con- 
tract with  his  servant.  No  wrong  was  actually  done,  because  the  master  always 
paid  the  damages  and  the  servant  rarely  or  never,  and  the  remedy  that  was  sufficient 
for  the  one  was  insufficient  for  the  other.  But  justice  should  not  appear  one-sided. 
— Law  Times. 

The  COU198EL  for  the  Fewiak  Prisoners. — ^The  Irish  Government  has  grevi- 
ously  affronted  Mr  Isaac  Butt.  He  was  named  by  the  Fenian  prisoners  to  conduct 
their  defence,  and  accepted  the  office,  but  the  Government  only  offer  him  £25  as  a 
retaining  fee,  and  £3,  Ss.  as  a  refresher  for  each  day  of  the  triaL  Mr  Butt  refuses 
to  accept  those  fees,  as  utterly  inadequate,  and  prefers  to  defend  the  prisoners  at 
his  own  cost,  which,  as  the  trials  will  last  weeks  and  his  practice  is  large,  will  not  be 
slight.  We  do  not  see  that  Government  is  bound  to  select  the  highest  members  of 
the  Bar  to  defend  men  accused  of  sedition,  hot  if  they  do  select  them,  they  should 
pay  them  as  they  would  if  retained  on  their  side.  No  other  Government  on  euth, 
except  perhaps  the  American,  would  pay  sixpence. — Sptctator^ 

Lawyers  and  Dootors. — Law  and  Medicine  are  directly  at  variance  on  the  subject 
of  insanity.  Science  has  made  vast  forward  strides,  but  law  is  as  it  was  a  oentury 
ago.  Principles  based  upon  imperfect  knowledge  of  psychology  are  still  gravely 
propounded  from  the  judgment-seat,  and  juries  are  directed  to  determine  a  question 
of  life  or  death  upon  a  ruling  utterly  opposed  to  all  that  science  has  ascertained  to 
be  true. 

A  remarkable  instance  of  this  antagonism  was  exhibited  last  week  in  the  case  of 
Karl  Andersen,  tried  and  convicted  of  the  murder  of  a  sailor  while  upon  the  voyage. 
There  is  a  superstition  amongst  sailors  that  ill-luck  attends  a  ship  that  has  a  Fin 
aboard.  In  the  vessel  of  whose  crew  Andersen  was  one,  was  a  sailor  who,  although 
calling  himself  a  Russian,  vras  believed  to  be  a  Fin.  The  ship  met  with  foul  weather 
and  many  troubles.  Andersen  was  a  gloomy  fellow,  and  thought  by  the  sailors  to 
be  a  little  erased.  He  had  no  quarrel  with  tJie  alleged  Fin ;  he  bore  to  him  no  per- 
sonal malice,  but  his  mind  brooded  upon  the  thought  that  he  was  the  cause  of  all 
their  misfortunes,  and  he  had  expressed  his  conviction  that  they  should  all  perish  if 
the  Fin  were  not  removed.  At  last  he  murdered  the  unfortunate  object  of  his 
superstition,  was  seised  red-handed,  was  brought  to  trial,  refused  to  plead,  and  was 
found  by  the  jury  to  do  so  obstinately.  During  his  trial  his  oountenanoe  and 
manner  impressed  all  the  spectators  with  a  belief  that  he  was  insane.  The  Judge, 
however,  in  strict  accordance  with  the  law  as  it  is  laid  down,  told  the  jury  that  if 
the  prisoner  knew  what  he  was  doing,  and  that  it  was  wrong  to  do  it,  he  was  re- 
sponsible for  his  act,  whatever  delusion  might  have  prompted  it.  He  was  ooavicted 
and  sentenced  to  death.  But  the  public  mind,  better  informed  than  the  law  on  the 
subject  of  insanity,  protested  against  the  verdict,  and  the  sentence  is  not  to  be 
carried  into  execution. 

But  wherefore  should  it  be  left  to  the  Home  office  to  apply  the  principles  of  im- 
proved science  to  the  rules  of  antiquated  law — to  say,  '*  Legally  you  are  a  rauideier, 
morally  you  are  a  madman  ?  '*  If  the  law,  as  properly  put  to  the  jury  by  the  judge, 
is  a  right  law,  why  is  it  not  enforced?  If  it  is  a  bad  law,  why  is  it  not  altered?  It 
cannot  be  but  mischievous  to  have  one  principle  gravely  proclaimed  in  the  Central 
Criming  Court,  and  another  principle  acted  upon  by  the  Home-office.  The  Jodge 
says  "  delusion  **  does  not  excuse  a  criminal ;  but  Mr  Walpole,  in  this  instance  in 
full  accord  with  enlightened  public  opinion,  says  that  it  <fbe«,  and  accorc^gly  he 
snatches  the  victim  from  the  gallows  to  which  an  erroneous  law  had  consigned  him. 
The  moral  of  this  is,  that  the  famous  resolutions  that  profess  to  define  insanity  are 
in  conflict  with  advanced  science — ^that  they  require  revision,  and  ooght  to  ha 
brought  into  aooord  with  the  psychology  of  1867.*-Xiaio  Timu. 
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COURT  OF  SESSION. 

(Beparied  hy  William  OtUhi-ie  and  Donald  Crawford^  &qmre8^  AdvocaJin.) 


FIRST  DIVISION. 

Bxll'b  Trustus  v.  North  Bamsa  BaiiiWat  Company. — May  15. 

Bathoay — Level  Crataing — Siding — Interdict — Agreement. 

Declarator,  interdict,  and  damases,  conolnding  that  defirs.  had  no  right 
to  make  a  aiding  on  the  portion  oi  their  Railway  where  it  passes  through 
the  pursuer's  lands  of  Bellmonnt,  near  Falkirk,  so  as  to  obstruct,  interrupt, 
or  impair  the  rights  and  privileges  connected  with  the  crossings  possessea 
bj  them  in  terms  of  agreement  dated  16th  Sept.  and  8th  Oct.  1851.  A 
proof  was  led,  and  various  findings  were  formerly  made.  Afterwards  a  re- 
mit was  made  to  ascertain  whether  the  siding  increased  the  danger,  or 
materially  interfered  with  the  convenience  of  the  crossing. 

Lord  Cn&RiBRrLL — When  their  land  was  originally  taken,  the  pursuers 
had  received  ample  compensation,  and  the  Sheriff  had  awarded  them  ac- 
commodation in  consequeuce  of  the  severance  of  their  property  by  the  rail- 
way in  the  shape  of  a  bridge,  which  the  pursuers  afterwards  by  agreement 
dispensed  with,  accepting  a  level  crossing  and  a  sum  of  money  instead. 
Lately  the  company  found  it  necessary  to  have  a  siding,  which  they  made 
on  their  own  land  at  a  place  where  they  were  legally  entitled  to  make  it. 
There  was  admittedly  no  conventional  prohibition  of  such  a  siding;  but  it 
was  said  that  they  must  make  the  siaing  so  as  not  to  interfere  with  the 
level  crossing.  •  It  was  established,  however,  in  point  of  fact,  that  the  use 
of  the  level  crossing  was  not  interfered  with,  provided  ordinary  care  were 
taken  in  the  use  of  it — a  proviso  which  was  applicable  to  every  level  eross- 
ing.  Ordinary  care  was  incumbent  on  every  person  who  had  such  a  right, 
and  he  was  not  entitled  to  be  freed  from  all  risk.  This  action  was  an  at- 
tempt to  obtain  immunity  from  that  ordinary  care. 

Lord  ArdmiUiAN  oonourrod. 

Lord  ParaiDENT — The  report  showed  that  there  was  no  danger  beyond 
that  which  the  proprietor  of  a  level  crossing  must  lay  his  account  with.  It 
would  be  a  public  evil  to  allow  the  proprietor  of  a  level  crossing  to  tie  up 
a  railway  company,  and  prevent  them  nrom  making  the  regular  and  proper 
ve  of  the  line  for  traffic.  Every  increase  of  traffic  is  an  additional  risk, 
which,  in  the  view  taken  by  the  pursuer,  the  proprietor  of  a  level  crossing 
woold  be  entitled  to  object  to ;  but  that  is  a  risk  which  he  has  in  view  when 
he  takes  his  level  crossing  as  a  probable  additional  burden.  Looking  at 
the  situation  of  this  property — a  few  hundred  feet  from  an  important  station 
--it  was  a  very  natural  place  for  a  siding.  Nothing  was  more  important 
for  public  safety  than  a  proper  Supply  of  sidings  on  nulways. 

Action  diamissed. 

Ad. — Moncrieff  and  Gloag.  Agentt — WiUon,  Bumf  S  Ohag,  'W.S, 
AIL— Blackburn.    Agent9—E%U^  Beid^  ds  Drummand,  WJ3. 
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Scons  V.  Dbummohd  and  Hniot. — May  17. 

Bight  of  Way — Public  Place — Seashore — Natural  JSarbowr — IfUerruptiam 

of  Un'^New  Trial. 

A  verdict  was  returned  in  favour  of  the  purs.,  fishermen  at  GoldiDgham 
and  Eyemouth,  upon  the  first  acd  third  of  three  issues,  each  of  which 
raised  a  question  as  to  the  existence  of  a  road.  The  jury  negatived  the 
second  issue.  The  defrs.  moved  for  a  new  trial,  on  the  ground  that  the 
verdict  was  contrary  to  evidence  as  regards  the  first  and  thutl  issues.  The 
first  issue  claimed  a  public  road  from  Coldingham  on  the  south  to  the  har- 
bour of  Petticurwick  on  the  north  passing  through  ike  lands  of  Korthfield. 
The  second  related  to  a  right  of  wajfor  foot  passengers  from  Coldinghamshore 
to  the  point  of  the  seashore  called  Bummouth  Harbour,  and  on  to  St.  Abb's 
Head»  and  to  the  seashore  at  Petticurwick  or  Pettioowiok.  When  issues 
were  adjusted,  the  question  was  raised  whether  Petticurwick  was  a 
public  place  in  the  proper  sense,  and  the  pursuer  consented,  by  minqfcf^ 
that  thi^  question  should  be  open  for  determination  at  the  trial* 

The  Lord  Prbsidbnt — The  first  ground  on  which  it  was  contended  that 
the  verdict  was  against  evidence,  wag  that  there  was  not  evidence  that 
Petticurwick  was  a  public  place.  There  could  be  no  doubt  on  that  ques- 
tion. This  natural  harbour  had  been  proved  to  be  a  public  place  in  the 
proper  sense  of  the  term  as  used  in-  such  questions.  It  was  said  that  there 
were  no  houses  or  artificial  harbour  works,  nor  anything  but  a  natural  har- 
bour. But  A  natural  harbour  was  the  best  of  all  harbours;  and,  if  sufficient 
for  its  purpose  without  any  works  of  man's  hands,  might  be  as  capable  of 
being  a  public  |^ce  as  any  other  place.  That  was  not  the  question^  how- 
ever, hut  rather  whether  the  harbour  had  in  fact  been  used.  The  Court 
had  laid  down  in  a  former  case  (Darrie  v.  Drummond,  Feb.  10,  1865,  3 
Macph.  496),  that  a  mere  point  on  the  seashore  was  not  a  public  place 
in  the  sense  in  which  a  public  ri^t  of  way  must  have  its  terminus  at 
a  public  place,  unless  indeed  there  be  an  explicit  averment  of  the  uses 
profitable  or  useful  made  of  the  shore  after  getting  to  it,  and  which  were 
tiie  object  of  getting  to  it  The  case  was  different  where  the  place 
had  been  used  by  the  public.  This  natural  harbour  was  near  Sk  Abb's 
Bead ;  and  in  certain  states  of  the  wind,  when  it  was  difficult  to  get  round 
the  promontory,*  it  was  used,  according  to  the  evidence,  as  a  harbour  of  re- 
fuge by  the  fishermen  of  the  coast,  ft  was  in  evidence  that  some  of  them 
had  had  their  lives  saved  by  means  of  it  There  was  thus  an  attraction  to 
the  place,  for  it  was  proved  not  merely  to  be  a  desirable  resort^  hot  im  in- 
dispensable harbour  of  refuge.  That  was  probably  the  first  cause  of  the  use 
of  the  place;  but  its  use  by  no  means  ended  there.  The  fishermen,  having 
become  familiar  with  it,  resorted  thither  on  other  occasions.  Boats,  were 
drawn  up,  and  even  left  to  winter  there.  Fish  were  landed,  and  conveyed 
away  to  market  by  the  very  road  in  the  first  issue.  There  was  aJso  evi- 
dence that  things  were  brought  to  the  place  for  the  use  of  the  boats,  and 
that  others  than  fishermen  resorted  to  it.  The  fishermen  may  have  had  the 
chief  use,  but  the  evidence  went  considerably  beyond  thaty  and  there  could 
be  no  doubt  that  it  was  a  public  place  in  the  proper  sense.  It  was  sug- 
gested upon  two  other  grounds  that  the  road  had  not  been  pro(ved  to  be  a 
proper  public  road.    (1.)  That  the  use  had  been  by  fishermen  only.    !His 
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iiordship  gave  no  opinion  m  to  the  effect  of  that,  if  it  had  been  proved ; 
bot  it  was  clearly  not  in  the  evidence,  although  it  might  well  be  that  the 
people  of  the  neighbonrhood  consigted  chiefl  j  of  fishermen.  (2.)  That  there 
had  been  enecessful  intermptions  of  the  oae.  These  interruptions  were  said 
to  have  been  effected,  when  the  fields  through  which  the  road  passed  were 
is  crop,  by  ploughing  up  and  sowing  the  solum  of  the  road  along  with  ^e 
rest  of  the  fields.  It  is  true  that  Siere  was  some  evidence  of  that  having 
been  done,  and  it  would  have  been  an  important  circumstance  if  it  stood 
without  other  eividence,  and  had  had  the  effect  of  putting  on  end  to  the  use 
of  the  road.  But  it  was  not'so.  Along  with  this  there  was  evidence  l^at, 
Dotwidistandhig  the  ploughing,  the  road  continued  to  be  used.  His  Lord- 
Bhip  gave  no  opinion  as  to  the  amount  of  that  evidence,  but  certainly  on 
that  point  there  was  a  lair  case  for  dhe  jury  to  consider.  As  to  the  third 
issne,  it  was  conceded  very  fairly  by  the  defenders'  counsel  that,  if  he  did 
not  succeed  in  obtaining  a  rule  with  regard  to  the  first  issue,  he  could  not 
make  out  any  separate  case  'as  to  it. 
The  other  Judges  concurred,  and  the  rule  was  refased. 

Aet.'-^Oifford,  Ather.     Agent,— T,  Whyte,    &S.G. AU.— Duncan. 

Agents, — Jardine,  Frtiaer,  and  Stodart,  W,S, 

CoXQaHouK  V.  WALKER  AKB  Others. — May  17. 

Charter — Prohibition  to  Suifeu — Alternative  holding — Bedtidion — 

Irritcmoy, 

fieduotion,  Declarator,  and  damages  at  the  instance  of  Sir  James  Golqu- 
bouD,  the  sopeiior,  agMnst  Walker  the  original  vassal,  and  several  others, 
disponees  of  Walker,  m  subjects  in  Helensburgh,  held  under  a  feu-contract, 
bj  which  Walker  was  bound  to  pay  £1,  10s.  per  ann.  of  feu-duty,  the  entry 
of  heirs  was  taxed  at  a  dopHcand  of  the  fen-duty ;  and  the  entry  of  singular 
sacoessors  was  untaxed,     it  was  provided  ^*  that  it  sball  not  be  competent 
to,  nor  in  the  power  of,  the  said  John  Walker  or  his  foresaids  to  sub-fcu, 
ftll,  or  dispoae  of  all  or  any  part  of  the  0«b|}eets  hereby  feued  out,  to  be 
bolden  of  liimaelf  and  his  ^resaids,  or  of  any  other  interjected  superior ; 
bat  allensrlj  to  be  holden  of  and  under  the  said  Sir  James  Golquhoun  and 
bb  foresaids  ub  superiors  thereof,  in  all  time  cominff,  without  prejudice, 
Be?erthele88,  to  the  said  John  Walker  and  his  foresaids  to  grant  securities, 
or  to  exercise  any  other  act  of  ownership  not  inconsistent  with  the  manner 
of  holding  hereby  prescribed."    The  precept  of  easine  granted  warrant  for 
bfefting  Walker  or  his  foresaids  ^  with  and  under  the  provisions,  declara- 
tioQs,  and  restrictions,  and  subject  always  %o  the  payment  of  the  feu*duty 
tod  performaiice  of  the  conditions  before  mentioned,  and  which  are  to  be 
real  burdens  affecting  the  subjects  hereby  disponed,  and  to  be  engrossed  in 
the  infeftments  to  follow  hereon."     There  was  no  clause  of  irritancy,  and 
DO  obligation  upon  purchasers  to  enter  within  a  specified  period.    Walker 
granted  a  disposition  in  common  form,  containing  procuratory  of  resigna- 
tion, obligation  to  infelt  by  double  manner  of  holding,  and  a  precept  of 
asine  ametfdde  ma,  upon  which  the  dispones  was  infefL     Several  subse- 
quent transmissions  took  place  by  dispositions  in  the  same  terms,  on  aU  of 
which  the  disponees  were  infeft.    None  of  the  disponees  entered  with  the 
BQperior.     This  action  concluded  for  the  reduction  of  the  original  feu-con- 
tract and  the  subsequent  dispositions  and  sasines,  and  for  declarator  that 
the  proper^  of  the  subjects  in  question  had  reverted  to  the  superior  \  or 


326  KOTES  OF  CA6E8  IN 

otherwise,  for  damages  for  violation  of  the  prohibition  to  snb-fen.  The 
contravention  of  this  clause  was  said  to  have  been  effected  bj  the  granting 
of  the  precept  with  double  manner  of  holding  and  sasine  taken  upon  it, 
which  it  was  said  must  be  held  to  be  a  base  infeftment  till  confirmed  bj 
the  superior. 

The  Lord  Ordinary  (Ormidale)  assoilzied  the  defenders.  The  pursuers 
reclaimed.  (Authorities:— Bell's  Pr.  70,  71,  723,  8(55 ;  BeU's  Com.  L  29 ; 
Coutts  V.  Tailors  of  Aberdeen,  1  Rob.  App.  296 ;  1  Bell's  Blust.  81 ; 
Hyslop  and  Shaw,  March  13,  1863,  1  MacpL  548;  Campbell  v.  Xhrn,  1 
W.  S.  690,  6  S.  279;  Montgomerie  Bell's  Lectures,  580;  Ac) 

Lord  Prisident. — The  first  question  was  whether  the  pursuer  had 
libelled  any  sufficient  ground  for  reducing  the  tide  of  his  own  vassal 
That  was  very  clear.  It  was  contended  that  the  prohibition  was  lawful 
and  a  condition  of  the  holding,  and  no  doubt  the  superior  was  en- 
titled to  enforce  it.  His  Lordship  could  understand  that  being  effected  by 
annulling  the  thing  done ;  but  to  annul  the  right  of  the  party  doing  it  was 
beyond  the  exigencies  of  the  case.  The  pursuer  had  a  right  to  enforce  his 
coptract,  but  not  to  annul  it.  An  irritancy  in  the  feu-cottract  would  have 
been  sufficient  for  that  purpose,  though  an  irritancy  would  not  have 
grounded  a  reduction,  but  a  declarator  of  irritancy.  But  no  irritancy  was 
stipulated,  nor  penal  consequences  of  any  Isind ;  and  the  Court  could  not 
import  such  clauses  into  the  contract.  The  case  of  Coutts  t;.  Tailors  of 
Aberdeen,  was  not  applicable  to  this  part  of  the  case,  for  that  case  only 
decided  that  such  a  condition,  if  made  real,  transmits  against  singular  suc- 
cessors, and  has  no  bearing  on  the  question  of  remedy.  The  second  ques- 
tion related  to  the  subsequent  titles.  What  was  asked  was  total  reduction; 
and  though  the  possibility  of  a  partial  reduction  was  suggested,  the  pur- 
suer's connsel  frankly  conceded  that  that  was  not  what  he  wanted.  It  was 
therefore  unnecessary  to  decide  either  the  general  competency  of  granting 
partial  reduction  or  its  competency  under  this  summons.  His  Lordship 
thought  the  reasons  of  reduction  insufficient  The  disposition  by  Walker 
to  Bogle,  the  first  purchaser  (for  it  was  enough  to  deal  with  one  as  a  speci- 
men of  all  the  transmissions),  was  in  the  most  usual  of  all  the  forms  of  con- 
veyance— a  form  which  was  not  intended  to  create  a  permanent  base  right. 
The  object  of  the  double  manner  of  holding  was,  on  tlie  contrary,  to  create 
a  right  which  should  ultimately  place  the  disponee  in  the  shoes  of  the  dis- 
poner ;  and  there  was  no  reason  to  doubt  that  this  disposition^  was  truly 
granted  with  that  purpose.  There  was  nothing  in  the  dispositive  clause 
violating  the  condition  of  the  feu-right.  There  was  no  doubt  as  to  the  pro- 
curatory,  which  the  vassal  had  a  right  to  grant ;  and  if  the  obligation  to  in- 
feft  had  been  confined  to  the  a  me  holding,  that  would  have  been  tLnobjee- 
tionable  too.  Thus,  after  all,  it  was  a  mere  fragment  of  the  title  that  was 
objectionable — viz.,  that  which  enables  the  disponee  to  take  an  infeftment, 
which,  whether  it  be  good  or  bad,  has  the  appearance  of  a  base  right  It 
involved  a  gross  inconsistency  for  the  superior  to  ask  reduction  of  a  dis- 
position and  infeftment  which  he  might  be  asked  to-morrow  to  confirnk 

Lord  CuRRiBHiLL  acquiesced,  addmg  that  the  action  from  beginning  to 
end  was  founded  on  a  mistaken  view  of  the  nature  and  effect  of  the  obQga- 
tion  to  infeft  with  a  double  manner  of  holding. 

Lord  Deas  and  Lord  Ardmillan  concurred — the  latter  observing  that 
^^'^  superior  had  no  interest  to  sustain  the  conclusions  of  Uie  action,  and 
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that  he  could  not*8ee  his  way  nader  the  oonolmioas  of  thia  action  even  to  a 
partial  reduction  of  the  titles. 

Adhere. 

Act. — Cooky  Adam.    AgenU — Taioae  S  Sonar^  WIS. Alt — A.  R. 

Clark,  Oifbrd;and  GuArie.  AgerUa—Dundas  S  WiUon,  W,S.,  and  J,  £ 
B,  Macandrtw^  W.S, 


SECOND  DIVISION. 

Thomson  v.  Philp. — March  25. 
Frofnissory  Note, 

A  document  in  the  following  terms : — "£40 — Twelve  months  after  date, 
I  promise  to  pay  to  Mrs  July  Paton  Young  or  James  Young,  carter,  Carne- 
hill,  on  their  order,  the  sum  of  £40  with  interest,  (signed)  Robert  Philp, 
Carenhille,  20th  Sept  1862."  Held  not  to  be  a  promissory  note  in  respect 
of  uncertainty  in  the  payee. 

AcL — Fraser,   ScoU.      Agent — J.    Oalletly,   S.S,C* Alt — Thomson. 

Agenir-G.  WiUon^  S.S.C. 

Datidson  v.  Dayidsok. — March  28. 
Ju8  mariti — Communio  bonorum — Alimentary  Fund. 

The  pursuer,  Alex.  Davidson,  was  married  to  the  deceased  Jean  Tawse, 
and  they  lived  in  her  father's  house  for  some  time,  and  had  issue,  one  of 
whom  is  the  defr*,  William  D.  Alex.  D.  then  left  his  wife  and  family,  and 
lived  separate  for  twenty-four  years,  till  her  death  in  1865.  She  continued 
to  live  with  her  father,  and  worked  as  a  laundress,  and  at  her  death  left 
X60  deposited  in  bank,  the  receipt  for  which  she  transferred  shortly  before 
her  death  to  the  def.  The  pursuer  had  not  contributed  to  his  wife^s  sup- 
port^ bat  occasionally  borrowed  small  sums  from  her.  He  raised  an  action 
in  the  Sheriff  Court  of  Kincardineshire  for  the  JC60  as  his  property,  as  part 
of  the  communio  bonorum.  The  Sheriff  Substitute  sastained  the  claim.  On 
appeal,  the  Sheriff  reversed.  The  pursuer  advocated;  but  the  Court 
adhered. 

Lord  Justiob-Clkrk — The  general  rule  of  law  is  that  the  husband  is 
entitled  jure  mariti  to  what  his  wife  acquires  by  industry.  But  here  there 
is  in  the  special  circumstances  sufficient  evidence  to  infer  an  agreement 
that  the  wife  was  to  keep  her  earnings  as  an  alimentary  fund.  It  is  proved 
that  the  husband  knew  of  the  existence  of  this  money ;  and  he  borrowed 
from  his  wife,  and  repaid  from  time  to  time.  Savings  from  an  alimentary 
fond  are  at  the  wife's  disposal.  The  husband  may  agree  by  writing  that 
her  earnings  shall  be  an  alimentary  fund,  if  they  amount  to  no  more  than  a 
reasonable  earn.  But  such  an  agreement  may  also  be  proved,  as  here,  in 
other  ways. 

The  other  Judges  concurred. 

AcL — Young f  John  BumeL     Agent — John  Thomson^  S.S.C. AU. — 

FfOMer^  Qebbie.  •   AgenU — Macgregor  db  Barclay^  S.S.C. 


328  HOTBB  OF  CABBBTS 

ABBBBBtV  V.  SvRATTOn's  TRVraSBVS  AND  AlTOTHaft. 

process — Belevancy  ^Bale  by  Auction — Sale  ofSerttage — Title  to  Sue — 

Jledttction, 

Stratton'jB  trastees  exposed  oeitftia  hmtable  subjects  in  Montrose  for 
sale  bj  public  roup,  in  Oct.  1864,  upset  price  £4i50,  Pargaer*s  'Went 
offered  the  upset  price,  and,  after  competition  between  blm  and  Mr  Jobn 
Fairweather,  tke  onlj  other  bidder,  iJie  subjects  were  knocked  down  to 
pur.  at  X655.  He  avers  that  he  then  discovered  that  John  Fairweather 
was  not  a  fair  bidder,  but  acting  in  collusion  with,  an<f  on  behalf  of  the  ex- 
posers,  or  at  least  David  Falrweather,  one  of  them.  The  pursuer  refused 
to  subscribe  his  last  offer,  and  made  a  notarial  prote^  The  trustees  then 
conveyed  the  subjects  to  John  Fairweather  at  £650,  the  amount  of  the 
offer  immediately  preceding  thi9  pursuer's  Iwt  The  pursuer  now  seeks  to 
reduce  the  offers  after  his  own  offer  of  the  upset  price,  and  the  disposition 
to  John  Fairweather,  and  concludes  to  haeve  the  subje<^  declared  to  be  bis 
OB  payment  of  either  £460  or  £655,  and  for  damages.  PreUminary 
defences  were  lodged  against  satisfying  the  production,  and  the  Lord 
Ordinary  treported  the  case  on  issues,  in  the  Inner  House  a  minute  was 
lodged  consenting  to  the  preliminary  defences  being  repelled,  and  to  satisfy 
the  production,  and  holding  .the  record  to  be  the  record  on  the  merijts. 
The  trustees  objected  (1)  to  the  pursuer's  title  to  sue  on  the  ground  thajt 
he  had  no  written  tide,  and  (2)  to  his  allegations  as  vague  and  irrelevant 

The  Lord  Justiob-Clbrk  said  that  the  ease  could  not  be  maintained 
upon  the  last  offer  of  £655,  because  the  pursuer  had  refused  to  subscribe 
it.  His  title  therefore  must  rest  on  the  offer  of  the  upset  price.  That 
offer  was  not  subscribed,  and  tbe  ordiniiry  nde  which  makes  writing  essen- 
tial in  hargauas  concerning  heritage  must  apply.  If  the  pursuer  had 
offered  to  subscribe,  it  might  have  been  different  Moreover,  his  averments 
of  unfairness  upon  which  the  reductive  conclusions  were  based  were  too 
vague. 

Lord  Cowan  concurred.  It  was  not  absolutely  ne^ssary  to  decide  the 
qnestion  of  title  to  sue,  because  t^e  averments  were  irrelevant  It  was  not 
sufficient  to  reduce  the  bodes  to  say  that  Jolui  Fairweather  acted  for  David 
as  an  individual,  which  was  one  alternative. 

Lord  Bbnholma.  Both  the  title  and  the  merits  depended  on  tlie  same 
consideration — vi^.,  that  this  bargain  concerning  heritage  was  not  instructed 
by  writing,  and  neither  party  could  plead  upon  it 

Lord  NxAVSS.  The  objection  that  there  was  no  writing  was  prop^ly 
one  on  the  merits,  and  not  to  title.  Verbal  contracts  as  to  heritage,  if  well 
proved,  as  by  admission  or  reference  to  oalh,  may  be  enlbrcible.  The 
principle  only  means  that  there  is  locus  pcBnitenti^e,  But  here  it  may  be 
that  the  progress  of  competition  constituted  rei  interventns.  He  therefore 
based  his  judgment  on  the  ground  that  the  averments  of  unfairness  and 
collusion  were  plainly  irrelevant 

Act. — Decanus,  Asher.  Agent — James  Wthaier^  S.S.Q.t^ — AU^ — ^<SW.- 
Gen,  Millar,  Oijffird,  W,  M.  Thomson,  Agents — John  Ht*nry,S,S,C,yand 
William  Bumess,  S.S.O. 

Smeaton  V,  St  Andrews  Police  Commissioners. — March  30. 

Police — Public  Commissioners — iSMiwr^-26  ^  26  ViU.  c.  101 — Agreememt 
Police  Commrs.  made  an  order  for  the  execution  of  a  main  sewer 
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through  pure/s  landa  He  nppeaied  to  ihe  Sheriff,  who  substantially  con- 
finned  the  line  chosen  bj  the  Gomms.,  and  whose  decision,  by  the  statute, 
is  finll.  Smeaton  then  claimed  compensation.  Negotiations  for  a  compro- 
mise were  entered  into;  and  the  Gomms.,  12th  Feb.  1866,  by  a  majority  of 
one,  adopted  a  minute  <^  agreement  proposed  by  purs.,  by  which  they 
nndertoolc  to  make  a  deyiation  from  their  line  at  additional  expense,  and  he 
was  to  abandon  hb  daims  for  compensation.  On  8d  March  1866,  they 
resolred  to  adhere  to  the  line  approved  of  by  the  Sheriff.  Smeaton  raised 
the  present  actibn  to  hold  them  to  the  agreement.  The  Lord  Ordinary 
asBofl^ed  on  the  ground  that  all  further  negotiation  was  barred  by  the  de- 
cision of  the  Sheriff.  The  Court  recalled.  Parties  were  now  heard  oit 
another  preliminary  plea,  t^at  it  was  ultra  tnree  of  the  Oomms.  as  a  statu* 
tory  body  to  entor  into  any  agreement.  It  was  assumed  fe>r  the  purposes 
of  this  argument^  though  not  admitted,  that  a  binding  agneemeut  had  'been 
executed. 

Lords  OowAH,  BstmoLME,  and  Nsaybs  could  not  assent  to  the  proposition 
that  it  was  ttUra  vires  of  the  Oomms.  to  bind  themselres  by  any  agreement, 
and  that  the  action  ought  therefore  to  be  dismissed  de  plana,  Ne  doubt, 
Uie  agreement  might  l^  of  such  a  nature  as  to  be  ultra  tnres.  But,  if  so, 
it  most  either  be  reduced,  or,  at  all  events,  cbjeoted  to  in  this  action  on 
grcands  that  would  infer  reduction.  The  agreement  itself  was  "not  admitted, 
and  the  details  of  it  were  not  before  the  Court.  Therefore,  as  the  parties 
did  not  renounce  fdither  inquiry,  the  case  ought  to  be  remitted  to  the  Lord 
Ordmary. 

The  Lord  Justioe-Olerk  concurred  in  the  course  proposed,  as  he 
thought  the  nature  and  validity  of  the  agreement  ought  to  be  inquired  into 
before  tlie  case  was  disposed  of.  But,  as  at  present  advised,  he  had  the 
greatest  possible  doubt  whether  the  Comms.  could  bind  themselves  and 
their  successors  to  an  agreement  which  they  afterwards  came  to  think  was 
not  for  the  public  interest,  and  which  required  further  procedure — such  as 
giving  notice,  and,  it  might  be,  litigation,  to  carry  out  a  scheme  which  the 
Commissioners  considered  detrimental. 

Ad, — Olark  (B  Balfour.  Agents — Maclachlan,  Ivory,  db  Rodger,  W.8. 
AU.—^ook,  Campbell  Smith,     Agent*' — MaiUand  db  Lyon,  'W.8. 
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JwK»s  V.  B.OBCRTSOK  AND  Otbib& — April  4. 

(In  the  Court  of  Session,  June  9,  1864,  2  Macph.  1162.) 

Re9  Judicata — Right  of  Way — Transaction — Declarator, 

Dedarator  that  'Hhere  exists  a  public  right  of  way  for  foot-passengers 
along  the  right  bank  of  the  river  Lossie,  upon  the  property  of  North  Col- 
lege, extending  from  the  public  road  near  the  south  or  west  end  of  the 
Cathedral  or  East  Brewery  Bridge,  Elgin,  and  running  along  the  said  river 
to  the  public  road  leading  from  Elgin  to  and  past  Deanshaugh,*'  &o.  The 
ponnera  were  iidiabitante  of  Elgin:  William  Jenkins,  shoemaker  in  Elgin ; 
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William  Halket,  gardener,  Elgb;  Alexander  Toongson,  Loaaiemonth ; 
and  Alexander  Simpson, .  of  Llaubryd.  The  defenders  were  Alexander 
Boberteon,  of  the  Nati(mal  Bank  of  London ;  William  Grigor,  writer  in 
Elgin ;  Charles  Horsfall  Bell  and  William  Hay,  both  resicUng  in  El^ 
The  defenders  pleaded  res  judicata^  a  similar  action  fpr  precisely  the 
•ama  subject-matter  having  been  raised  in  1860,  in  which  the  Provost^ 
Bailies,  and  Town  Council,  and  two  inhabitants  of  Elgin,  were  pursuers, 
and  the  defenders  were  the  same  as  in  this  case.  In  that  action  in  July 
1861,  the  jury  found  a  verdict  for  the  pursuers.  Afterwards  a  rule  was 
made  absolute  for  a  new  trial ;  but  the  pursuers  afterwards  consented  to  a 
decree  of  absolvitor  in  favour  of  the  defenders,  and  the  order  for  the  new 
trial  was  discharged.  Nine  months  after  this  arrangement  was  made  this 
aotion  was  raised.  The  Lord  Ordinary  (Jerviswoode)  sustained  the  plea  of 
f^  judictUa^  and  the  First  Division  adhered,  Lord  Curriehill  diss.  The 
pursuers  appealed 

The  Lord  Chancellor  (Chelmsford) — The  interlocutor  in  the  former 
aotiop  having  been  the  result  of  a  compromise  between  the  parties,  it  could 
not  be  regarded  as  sl  judicium :  nor  could  it  be  admitted  as  a  rea  jttdiccUa, 
On  one  part  of  the  case  his  lordship  had  considerable  doubt ;  viz.,  whether 
any  individual  could  constitute  himself  the  representative  of  the  public  in 
a  declarator  of  a  public  right  of  way,  so  as  to  preclude  an  aotion  by  any 
other  person,  and  to  make  the  plea  of  re9  judicata  a  bar  to  such  aotion. 

Lord  BoMiLiiT  concurred.  On  the  first  point  he  desired  to  express  no 
confident  opinion  one  way  or  the  other.  By  English  law  he  app^hended 
that  no  party  would  be  precluded  in  such  a  case  by  a  prior  judgment,  and 
that  all  the  effect  that  could  be  given  to  it  would  be  that  that  judgment 
should  be  given  in  evidence  upon  any  subsequent  trial  of  the  question.  But 
English  law  was  not  familiar  with  that  form  of  aotion  (a  very  desirable  one) 
which  obtained  in  Scotland,  the  action  of  declarator,  in  whidli  the  whole 
question  might  be  gone  into.  His  lordship  was  not  prepared  to  say  that  if 
the  question  had  been  fully  gone  into  and  fully  discussed,  the  decision  of 
the  Court  upon  it  would  not  have  bound  all  persons  who  subsequently  at- 
tempted to  try  the  same  question.  If  the  pursuers  could  not  represent  the 
public,  the  public  could  never  be  represented  in  any  such  action,  because 
they  must  always  be  in  the  same  situation.  On  the  second  point  his  lordship 
had  a  clear  opinion.  By  the  very  words,  res  judicata  meant  a  matter  on 
which  the  Court  had  exercised  its  judicial  mind,  come  to  the  conclusion 
that  one  side  or  the  other  side  was  right,  and  given  a  decision  accordingly. 
In  such  a  case  as  this,  where  the  Court  merely  registers  an  interlocutor 
arranged  by  the  parties,  without  expressing  any  judicial  opinion,  it  was  con- 
trary to  all  principle  to  consider  that  that  could  be  treated  really  as  res 
judicata.  It  was  admitted  that  it  could  not  be  so  treated  if  it  was  done  by 
collusion  or  fraud.  It  was  true  that  in  this  case  no  fraud  was  alleged ; 
but  in  such  cases  it  was  very  difficult  to  prove  fraud,  and  the  result  of  sus- 
taining the  plea  would  be  that  in  every  case  where  one  person  had  brought 
a  declarator  and  it  was  compromised,  the  public  would  be  bound  unless 
some  one  could  prove  fraudulent  collusion  between  the  parties.  That  was 
not  the  meaning  of  res  judicata  according  to  the  law  of  any  civilized  country. 
Neither  was  it  for  the  Court  to  ascertain  whether  or  not  this  was  a  reason- 
able compromise. 

^D   CoLONSAT   had  a  very  distinct   opinion   that  in  an  action  of 
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declarator  to  estaUisb  a  {)nblio  right  6f  w<^,  the  Terdict  tod  jndgtoent  upon 
the  question  whether  it  is  a  pablic  right  of  way  or  not,  was  a  conclusive 
settlement  of  that  question.  There  was  a  material  distinction  between  the 
law  of  England  and  that  of  Scotland  upon  this  subject  There  was  no 
action  of  declarator  in  England  to  establish  a  right  of  public  way  open  to 
any  individual  in  the  community  who  might  choose  to  raise  it ;  but  if  there 
was  such  a  right  in  Scotland  it  was  a  material  question  whether  any  con- 
clusion could  be  put  to  such  an  inquiry.  It  was  because  the  door  was  so 
widely  open  that  there  must  be  a  mode  of  shutting  that  door  in  due  time. 
The  dicta  on  this  point  were  very  clear.  His  lordship  referred  to  those  of 
Lord  PuUerton  in  Ghreig  t.  Mag.  of  Kirkcaldy,  May  21  1851,  13  D.  975, 
and  of  Lord  St  Leonard's  in  Torrie  v.  D.  Athole,  8d  June  1842, 1  Macq.  65. 
Li  this  case  those  who  raised  the  first  action  were  the  parties  who  of  aH 
others  had  the  most  interest  in  having  this  public  right  of  way  established. 
If  the  case  had  gone  on  to  a  conclusion  in  tlie  ordinary  way  there  could  be 
so  doubt  that  the  question  would  have  been  concluded  by  the  verdict  and 
judgment.  But  it  was  different,  if  such  an  action  having  been  instituted, 
something  was  done  which  interfered  with  the  ordinary  course  of  justice 
and  fimited  the  question  tried. 

The  second  point  was  regarded  in  the  Court  below  as  a  question  of  great 
difficulty.  Every  one  of  the  judges  expressed  his  opinion  on  it  with  hesi^ 
tation.  His  Lordship  himself  by  no  means  entertained  in  that  Court  a  con- 
fident opinion  on  it,  though  he  was  not  disposed  to  alter  the  opinion  of  the 
L.  0.  But  there  was  an  element  in  the  case  which  he  was  bound  to  say  be 
thought  might  be  founded  on  to  sustain  the  judgment  now  proposed, — ^viz., 
that  there  was  something  given  for  the  settlement  of  the  case — it  was  to  a 
certain  extent  purchased.  That  might  be  founded  on  as  disturbing  the 
ordbary  course  of  procedure.  The  defrs.  might  have  followed  out  their 
notice  of  trial,  and  if  they  had  obtained  a  verdict  or  the  other  party  had 
&iled  to  maintain  his  action,  the  case  might  have  stood  in  a  different 
position.  But  when  the  defenders,  the  heritors,  give  something  to  the 
other  party  for  obtaining  the  judgment,  that  introduced  an  element  as  to 
which  he  could  not  say  that  it  did  not  entirely  sustain  the  proposed  judg- 
ment. 

Reversed  and  remitted  to  Court  of  Session  to  be  proceeded  with. 

Ad! — C,  Scotty  J,  S.  TTO^.     AgenU — Crawford  &  (httkrte,  S.8.C.,  and 

BclmeBf  Antoriy  Grtig  and  White,   Westminster. Alt, — Att.-Gen.  BoU 

(ttid  Anderson  Q.C,  Agents — €Ht>son  Oraig,  Dalzielj  and  Brodie,  W,S.y  and 
ITortin  and  Leslie,  Westminster. 

VORBCB  t^.  SBKK,  AND  0THBR8. — Apfil  11. 

(Tn  the  Court  of  Session,  Deo.  8,  1865,  4  Macph.  143.) 
Church — BepartUion — Bediwstion, 

Action  by  a  clergyman  of  the  Scottish  Episcopal  Church  concluding  for 
reduction  of  certain  canons  enacted  by  that  Church,  which  altered  those  in 
force  when  he  was  ordained ;  for  declarator,  that  the  alteration  was  ultra 
ffires  of  the  Synod,  and  that  he  was  entitled  to  celebrate  divine  servieo 
according  to  the  former  canons,  and  for  damages  accruing  to  him  through 
his  bishop's  refusal  to  licence  a  curate  engaged  by  him  (the  pursuer)  who 
woold  not  subscribe  tjie  new  canons. 


332  90U8K  t>F  LOBDB.  ^ 

Tke  Lord  Ordinary  (Bajro&ple)  found  the  ayermente  irreleyant  and  instif- 
fioient  to  support  the  eooolusions  of  the  action,  and  assoilzied  the  defenders, 
the  members  of  the  Gkneral  Synod  which  enacted  the  new  canons ;  and  the 
Second  Division  of  the  Court  of  Session  adhered.     The  pursuer  appealed. 

The  Loan  Ghanobllor  (Ohelmsford)  in  an  elaborate  judgment,  observed 
that  app.  had  not  alleged  any  actual  damage,  except  in  the  refasal  of  licence 
to  his  curate,  but  founded  his  action  on  the  possibility  of  his  sustaining 
damage,  betng  a  member  of  a  voluntary  association,  by  the  departure  from 
his  original  obligation.  Supposing  app.  really  to  hare  sustained  damage  it 
would  have  been  open  to  the  Oourt  to  consider  whether  the  Synod  of  1863 
had  any  right  to  make  the  oanons  complained  of,  but  actual  damage  by 
that  code  of  canons  was  wholly  out  of  the  question.  The  Court,  therefore, 
had  to  consider  whether  reduction  was  competent  on  the  ground  that  they 
were  a  departure  from  the  doctrine  and  discipline  of  the  ChurcK  at  the 
time  the  appellant  received  admission.  The  Court  refused  to  reduce  the 
canons  on  that  ground.  There  was  no  analogy  between  this  case  and  Mao- 
miilau  V.  Free  Church,  because  (^ere  there  was  an  actual  sentence  of  de- 
position. In  this  case  the  app.  had  not  been  disturbed  in  lus  charge  as 
minister  of  the  Episcopal  congregation  at  Burntisland,  or  in  his  legal  posi- 
tion as  a  minister  of  the  Scotch  Episcopal  Church.  He  contended  that  the 
canons  of  1838,  under  which  he  became  a  member  of  this  voluntary  asso- 
ciatioB  amounted  to  a  contract,  and  that  the  enactment  of  the  canons  of 
1863  was  ultra  vires  of  the  Synod,  or  of  any  number  of  the  members  short 
of  the  whole  body,  that  it  was  a  violation  of  that  contract,  and  injuriously 
affected  his  position  as  a  member  of  the  association.  It  did  not  appear  to 
his  lordship  that  the  code  of  1838  could  properly  be  considered  a  contract, 
or  assuming  that  it  was,  that  the  canons  of  1863  were  substantially  a  viola- 
tion of  the  code  of  1838.  That  code  related  principally  to  order  and  di64a- 
pline,  and  the  83d  canon  of  I8S8,  distinctly  declared  that  the  General  Synod 
of  the  Church  regularly  summoned,  had  power  to  alter,  amend,  and  abrogate 
canons,  and  to  make  new  canons.  The  app.  complahied  that  the  new 
canons  displaced  the  Scotch  communion  office,  and  substituted  the  Book  of 
Common  Prayer,  to  some  portions  of  which  he  had  conscientious  objectioiis, 
particularly  in  regard  to  the  ceremonial  of  marriage,  the  visitation  of  the 
sick,  and  the  burial  of  the  dead;  but  under  the  canons  of  1838,  express 
permission  was  given  to  use  the  English  Prayer  Book,  and  they  also  sanc- 
tioned the  substitution  of  the  one  for  the  other.  It  had  been  shown  that 
there  was  no  uniform,  and,  consequently,  no  recognised  practice  in  the 
Scotch  Episcopal  Church  with  respect  to  the  Communion  office.  Different 
forms  were  used  by  different  congregations,  and  all  the  congregations  made 
one  Church.  In  almost  all  points  the  canons  of  1863  substantially  agreed 
with  those  of  1838.  If  the  Bishop  had  authority  to  grant  or  refuse  a  licence 
according  to  his  discretion  no  valid  cause  of  complaint  could  arise,  but  if  he 
wrongfully  refused  he  would  be  personally  liable.  The  General  Synod 
oould  not  be  liable  for  that  in  any  way.  If  a  licence  was  withheld  it  would 
be  for  the  curate  to  complain,  not  the  app.,  who  merely  complained  in  re- 
spect of  the  remote  consequences  of  suffering  in  his  health  by  being  deprived 
of  the  assistance  of  a  curate. 

Lord  Cranwoeth. — There  was  no  authority  in  the  Courts  either  of 
England  or  Scotland  to  take  cognizance  of  the  rules  of  a  voluntary  society 
entered  into  merely  for  the  regulation  of  its  own  affairs,  save  ouij  so  far 
as  it  might  be  necessary  to  do  so  for  the  due  disposal  or  administration  of 
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the  fanda  established  for  the  benefit  of  its  members.  The  Ooort  must 
necessarily  take  cognizance  of  the  roles  and  regulations  of  a  Tolimtarj 
society  for  the  purpose  of  satisfying  kself  who  are  entitled  to  its  fiinds;,  so 
where  the  rules  of  a  religious  association  prescribe  who  shall  be  entitled  to 
hold  a  house,  chapel,  or  other  building.  That  was  the  principle  on  which 
tiie  Court  had  administered  funds  held  in  trust  for  dissenting  bodies.  There 
was  no  direct  power  in  the  Court  to  decide  whether  A  or  B  held  a  particular 
situation  according  to  the  rules  of  a  voluntary  society;  but  if  a  fund  held  in 
trust  is  to  be  paid  over  to  a  person  who,  according  to  the  rules  of  thac 
association,  fills  that  character,  the  Court  must  make  itself  master  of  the 
iacts  to  enable  it  to  decide  whether  A  or  B  is  the  party  entitled.  These 
considerations  went  to  the  root  of  this  case.  The  alterations  in  the  canons 
of  which  the  appellant  complained,  assuming  them  to  be  beyond  the  power 
of  the  Synod,  gave  no  jurisdiction  to  the  Court  of  Session  to  reduce  the  rules 
of  the.  voluntary  association  of  which  he  was  a  member,  or  to  inquire  into 
them  at  alL  If  he  was  dissatisfied  with  them^  his  remedy  was  to  withdraw 
from  it  Incidentally,  the  Court  might  have  imposed  on  it  the  dtity 
of  inquiring  into  the  regulations  of  such  societies  or  the  proceedings 
of  individusd  members  of  it — ^for  instance,  to  ascertain  to  whom  a  chapel  or 
school  belonged.  This  disposed  of  the  whole  case,  for  the  app.  alleged  no 
Tiolation  of  any  lesal  right  which  would  enable  the  Court  to  inquire  into 
the  general  truth  of  the  charge  founded  on  the  alterations  in  the  canons  of 
1838.  Assuming,  however,  the  Court  to  have  power  to  reduce  the  canons 
of  1863,  had  the  app.  shown  any  ground  for  sueh  reduction )  The  app. 
rested  his  case  on  a  supposed  analogy  between  the  Scotch  Episcopal  Ohureh 
and  an  ordinary  commercial  partnership.  He  contended  truly  that,  unless 
so  fikr  as  the  articles  of  partnership  authorise  it^  no  change  can  be  made  in 
its  provisions  by  the  mere  will  of  a  majority  of  the  partners,  nor  indeed 
without  the  concurrence  of  every  individual  of  which  the  partnership  is 
composed ;  and  that  on  the  same  principles  a  Synod,  or  General  Assembly, 
can  have  no  power  to  alter  the  canons  or  rules  of  a  Church  or  religious 
body /without  the  consent  of  every  menober  of  it,  except  so  far  as  they  are 
expressly  authorised  to  do  so  by.  the  terms  of  their  constitution.  But  the 
Synod  of  a  Church  resembled  rather  the  legislature  of  a  State  than  the 
articles  of  association  of  a  partnership.  A  religious  body,  whether  connected 
with  the  State  or  not,  formed  an  imperium  in  imperio^  of  which  the  Synod 
was  the  supreme  body,  when  there  was  not,  as  in  the  Church  of  England, 
a  temporal  head.  If  this  were  so,  it  was  impossible  for  any  canons  which 
they  established  to  be  treated  as  ,%diTa  vires.  The  Synod  was  supreme.  It 
midit,  indeed,  be  that  a  Synod  or  General  Assembly  of  a  religious  body 
had  no  power  to  affect  civil  rights  already  acquired  under  existing  canons 
or  roles ;  but  that  was  very  dSerent  from  saying  that  the  canons  or  rules 
themselves  had  no  force  among  those  who  had  no  such  complaint  to  make. 
Upon  the  whole,  he  was  of  opinion,  first,  that  the  canons  made  from 
time  to  time  by  the  synods  of  the  Episcopal  Church  in  Scotland,  were  to 
be  treated  merely  as  the  rules  of  a  voluntary  society,  over  which  the  Court 
of  Session  had  no  jurisdiction,  except  in  cases  where  the  interpretation  of 
them  is  necessary  in  order  to  determine  a  right  of  property  depending 
on  such  construction;  secondly,  That  no  such  question  of  right  was  raised  on 
this  record,  and  that  the  app.  had  not  laid  any  valid  cause  of  complaint. 

Loan  CoLONSAT  concurred. 

Aei,—PaHy,  SirB.  Falmer,  Q,C.j  Fitzjamei  StejfJien AU.—AU-Oen. 

BoU,  MundeU. 
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Sosiebtille's  Teobtees  v.  Bicksont  and  Othbb& — May  16. 
(In  the  Court  of  Session,  Harch  3, 1865,  8  Maoph.  602.) 
Mfjuhand  and  Wife — Post-nuptial  Contract — ConatrucHon, 

Colonel  Somerville  married  Miss  Eleanor  Dixon  in  Jane  1816.  There 
was  no  antenuptial  contract,  but  in  August  1818,  they  executed  a  post- 
nuptial contract.  Mrs  Somerville  died  10th  Nov.  1840,  and  Colonel 
Somerville  on  7th  March  1863,  leaving  one  child,  the  claimant,  Mrs  Dick- 
son, being  the  only  child  of  the  marriage,  a  son  having  died  in  in&ney. 
Both  children  were  bom  after  the  execution  of  the  mutual  settlement  On 
8d  Feb.  1852,  Colonel  Somerville  "executed  a  trust>disposition  and  settle- 
ment whereby  he  revoked  all  former  wills  and  deeds  of  settlement,  and 
made  a  variety  of  bequests.  Several  codicils  were  afterwards  added.  The 
effect  of  Colonel  Somerville 's  will  was  that,  after  payment  of  certain  legacies 
(chiefly  to  his  own  nephews  and  nieces,  and  grand-nephews  and  nieces,  and 
to  his  wife's  nephews  and  nieces),  the  trustees  should  pay  the  annual  interest 
of  the  residue  of  his  estate  to  Mrs  Dickson  and  her  husband,  during  their 
lives;  the  estate  afterwards  to  go  to  their  children  in  fee;  and  in  the  event 
of  there  being  no  children,  to  go  "  to  my  nephews  and  nieces,  and  grand- 
nephews  and  grand-nieces,  of  the  Kussel  family."  Mrs  Dickson  claimed, 
in  respect  of  the  mutual  settlement  of  1818,  the  whole  of  the  estate — ^which 
she  contended  was  by  that  deed  settled  on  her  as  the  only  child  of  the 
marriage.  The  question  on  which  the  case  chiefly  turned  was,  whether 
that  deed  could  be  considered  as  settling  the  estate  not  only  in  the  event 
of  the  wife's  survivance  but  also  in  the  event  of  the  survivance  of  the  hus- 
band. By  the  settlement.  Colonel  Somerville  made  over  ''  to  his  spouse, 
in  case  she  survives  hioi,  the  full  liferent  right  of  every  property,  &a,  that 
may  pertain  to  him  at  his  decease  for  her  liferent  use  allenarly ; "  and 
''upon  the  decease  of  the  said* Eleanor  Dixon  the  whole  subjects,  &c.,  life- 
rented  by  her  as  aforesaid,  are  hereby  conveyed  to  the  child  or  children  of 
the  marriage,"  and  in  the  case  of  there  being  no  children  of  the  marriage,  it 
is  declared  "that  the  whole  property  to  be  lifer^nted  as  aforesaid  shall  belong 
and  accresce  to  the  heirs  and  executors  of  the  said  H.  E.  Somerville  or  his 
assignees,  upon  which  he  reserves  the  power  of  bequeathing  and  disposing 
of  as  he  may  think  proper."  Mrs  Somerville  accepted  of  these  provisions 
as  in  full  of  all  legal  claims,  and  on  her  part  conveyed  to  her  husband  and 
the  children  of  the  marriage  in  fee,  and  failing  these  to  him  and  his  heirs, 
£1000,  the  sum  to  which  she  was  entitled  by  her  father's  will;  and  it  was 
provided  that  should  she  survive  her  husband  without  children  she  should 
be  able  to  dispose  by  will  of  the  £1000.  There  were  no  words  in  the  dis- 
posing parts  of  the  post-nuptial  settlement  directing  what  should  be  done  in 
the  event  of  the  husband's  survivance. 

The  Lord  Ordinary  (Barcaple)  held,  with  hesitation,  that  the  post- 
nuptial settlement  of  1818  was  binding  whichever  of  the  spouses  survived, 
and  that  Mrs  Dickson  was  entitled  to  the  whole  free  estate  of  the  testator. 
The  Second  Division  recalled,  and  held  that  the  post-nuptial  settlement  was 
intended  only  to  operate  in  the  event  of  the  testator's  wife  surviving  him,  and 
to  meet  a  temporary  contingency  of  premature  death  of  the  testator;  bat  as 
she  had  predeceased  him,  that  settlement  was  not  operatiye. 

Mrs  Dickson  appealed. 
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The  LoBP  Chakcelloa  (Chelmafofd)  0aid  there  were  two  questioos  raised. 
First,  whether  the  settlement  of  1818  was  limited  to  the  single  event  of 
Mrs  SomerriUe  sorfivhig  ?  and  the  second,  if  it  was  not  bo^  whether  it  was 
revocable  by  Colonel  S.  without  consent  of  his  wife,  or,  at  all  events,  whether 
it  was  revocable  so  far  as  regarded  his  gratuitous  alienation  ?    The  first  ques- 
tioa  turned  on  the  language  of  the  deed,  and  decisions  as  to  other  settlements 
eoold  be  of  little  use,  except  so  far  as  they  threw  light  on  the  meaning  of  the 
words  emfdoyed  in  the  deed.     The  settlement  consisted  of  two  parts,     The 
reason  why  it  was  made  wan  stated  to  be  that  the  parties  were  married  with- 
out entering  into  written  articles  as  to  the  division  of,  or  succession  to,  any 
property  then  belonging  to  them,  or  which  they  might  acquire  or  succeed 
to,  or  interest  which  they  or  their  children  might  have  in  the  event  of  a 
dissdutlon  of  the  marriage  by  the  deatb  of  one  or  other  or  both  of  them. 
This,  it  was  said,  seemed  to  imply  that  all  Uie  osual  events  in  a  will  were 
to  be  provided  for,  whereas  some  of  those  events  could  not  be  provided  for 
if  the  effect  of  the  settlement  was  restricted  to  the  event  of  the  wife's  sur- 
viving.   NoW)  the  object  of  the  settlement  was  stated  to  be  ^*  in  order  to 
regulate  the  interests  which  the  said  Henry  Somerville  and  Eleanor  Dick- 
MiB  are  to  have  in  the  property,  means,  and  estate  presently  belonging  to 
them,"  and  the  children  were  not  mentioned  in  this  part.     Then  there  is  a 
disposition  to  Eleanor  Dickson,  "in  case  i^e  survives  him,"  of  the  full 
liferent  right  of  the  property  for  her  liferent  use  allenarly,  but  reserving 
power  to  him  to  burden  the  estate.     It  was  argued  by  the  appellants  that 
it  was  necessary  to  insert  the  words  "  in  case  she  survive.^,''  because  she 
Goold  only  have  taken  a  liferent  in  that  contingency,  but  that  those  words 
were  not  essential,  and  were  mere  surplusage  as  regards  the  other  provisions 
of  the  deed.    But  there  was  a  well-known  rule  of  construction  which  ought 
not  to  be  disregarded,  and  that  was  that  no  words  are  to  be  treated  as 
Bvplnsage  if  they > can  be  given  effect  to  consistently  with  the  rest  of  the 
will.    Now,  if  those  words,  '^  in  case  she  survives,"  are  to  be  held  as  run- 
ning through  the  whole  of  the  will,  they  become  emphatic,  and  afford  the 
key  to  the  construction  of  all  the  rest  of  the  deed.     There  was,  it  is  true,  a 
gift  of  the  whole  means  to  the  children  "  on  the  decease  of  the  said  Eleanor 
iHxon,"  but  that  might  be  taken  to  mean  a  gift  of  the  estate  after  she  had 
80  life*  rented  the  same.     It  was  argued  that  it  could  not  have  been  intended 
to  give  the  wife  a  conditional  gift  in  the  event  of  her  surviving,  because  on 
her  own  part  she  made  an  absolute  gift  of  her  own  property  to  the  hosband. 
Bat  no  great  weight  was  to  be  attached  to  that  circumstance,  for  it  was 
eooagh  to  say  that  that  was  the  result  of  the  mutual  agreement.     His  lord- 
ihip  thought  the  construction  put  on  the  settlement  by  the  Second  Division 
vas  correct — ^namely,  that  it  was  meant  to  be  entirely  conditional  in  the 
event  of  the  wife  surviving  her  husband ;  and  being  of  that  opmion,  it  was 
unnecessary  to  say  anything  upon  the  second  question. 

Lord  Cbamworth  said  the  question  depended  on  the  meaning  of  the 
voids  "  in  case  she  survives  him  " — Uiat  is,  in  case  Mrs  Dickson's  mother 
iorvived  her  father.  If  the  whole  settlement  was  contingent  on  that  event, 
the  appts.  would  take  nothing  under  it,  for  her  mother  did  not  survive  her 
&ther.  After  the  deaUi  of  his  wife.  Colonel  Somerville  thought  the  settle- 
ment was  no  longer  binding  upon  him,  and  disposed  of  his  estate  in  a  different 
minner.  It  is  true  that  the  case  could  not  be  much  influenced  by  the  fact 
^  the  par^  to  that  settlement  put  a  particular  construction  upon  it^  if  it 
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was  iaoonsiBtent  with  the  right  oonstraction ;  bat^  if  a  will  was  oapabk  of 
two  coaetnictiooa,  and  one  of  those  eonstructiona  waa  ooDsiatent  with  the 
ordinary  yiews  of  mankind  in  aneh  aettlementa,  and  the  other  oonatmotion 
was  not,  that  might  not  nnreasonably  be  used  as  a  guide  in  preferring  the 
former  oonstruction.  Now,  it  was  very  improbable  that  Colonel  Somer- 
Tille,  a  young  man,  who,  if  his  wife  predeceased  him,  woidd  be  likely  to 
marry  again,  shoold  look  up  his  whole  estate,  and  prevent  himself  from 
making  any  provision  for  the  children  of  a  second  marriage;  but,  of  oourae, 
however  impossible  it  might  be^  still,  if  the  clear  meaning  oi  the  deed  waa 
to  do  BO,  it  was  useless  to  indulge  in  speculations  of  this  kind.  Now  he 
(L.  Granworth)  did  not  think  the  language  of  this  settlement  led  to  the  re- 
sult contended  for  by  the  appts'  counsel.  Upon  the  view  of  the  context, 
the  words  ^*  in  case  she  survives  him  "  governed  the  whole  of  the  provisioDS 
in  the  will.  The  clause  relating  to  the  disposition  of  the  estate  to  the  chil- 
dren upon  the  decease  of  the  mother  may  be  read  as  being  a  disposition  to 
the  children  after  it  had  been  Uferented  by  the  mother.  In  short,  the  ob- 
ject was  not  to  make  a  provision  for  the  children,  but  only  to  regulate  the 
division  of  the  property  between  the  spouses. 

Lord  Westburt  took  a  different  view  of  the  construction  of  the  deed ; 
but  as  the  question  was  one  merely  of  the  construction  of  this  particular 
deed,  he  thought  it  would  be  better  to  abstain  from  stating  fully  his  reasons 
for  dissenting. 

Affirmed  with  costs. 

AeL—Sir  R  Palmer,  Q.C. AU^^Andersony  Q.G. 

HsEiTORS  or  Banohokt-Bsvinick  v.  Thm  }AxKmMK.--^ApfiL 

(In  the  Court  of  Session,  Feb.  3, 1865,  3  Macph.  482.) 

Teinds — Valuatior^ 

In  this  process  of  augmentation  the  heritors  pleaded  that  the  whole  teinds 
had  been  valued  and  exhausted,  and  they  produced  old  decrees  of  valuation  to 
support  that  plea.  They  also  urged  that  this  had  been  the  understanding 
in  the  parish  for  a  period  beyond  the  period  of  prescription,  there  being  not 
enough  to  yield  the  minister  £150  a  year,  and  consequently  on  that  footing 
he  hsul  drawn  yearly  sums  from  the  exchequer  in  sapplemeat  of  what  he 
obtained  from  the  teinds  of  the  parish.  The  minister  averred  that  there 
were  lands  in  the  parish  the  teinds  of  which  had  not  been  valued,  and  that 
the  free  teinds  thence  arising  were  £992,  2s ;  that  the  whole  lands  men- 
tioned in  the  decreets  of  valuation  founded  on  by  the  heritors  were  not 
valued,  but  only  those  portions  of  the  lands  which,  at  the  dates  of  the  de- 
creets, wore  corn  lands,  and  under  cultivation ;  that  since  the  dates  of  the 
decreets  a  large  portion  of  land  had  been  brought  under  cultivation,  and 
yielded  a  large  rental,  which  was  capable  of  affording  the  desired  augmen- 
tation of  stipend.  In  particular,  a'  decreet  of  valuation  of  the  lands  of 
Banchory,  dated  1695,  omitted  several  parcels  of  land ;  and  a  decreet  of 
the  lands  of  Findon,  Cookstoune,  and  others,  dated  1682,  as  well  as  a  de- 
creet of  the  lands  of  Portlethen,  and  dated  1709,  included  only  such  lands 
as  were  then  corn-lands.  The  Teind  Court  ultimately  modified  a  stipend 
of  twenty  chalders  of  victual ;  but  this  modification  was  to  depend  upon  its 
'  >wn  to  the  Lord  Ordinarv  that  there  existed  a  fund  for  the  purpose. 
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Tbe  Lord  Ordinary  (Bareaple)  decided  as  to  certain  qnefitioBB  against  the 
minister.  On  reclaiming,  the  Second  Division  recalled,  in  part,  the  Lord 
Ordinary's  interlocutor,  and  fonnd  that  as  to  the  decreet  of  Banchory  his 
lordsbip  was  right,  bat  that  the  other  two  decreets  omittod  certain  subjects 
from  the  Taluation.     The  heritors  appealed. 

Lord  CaAirwoBTH — No  doubt  the  general  rule  is  that  when  all  the  lands 
included  in  a  puish  valued  for  teind  are  valued  by  a  decree,  this  puts  an 
end  to  all  fature  questions.  Nevertheless  it  is  competont  for  the  minister 
to  show  that  certain  lands  were  not  included  in  the  decrees,  especially  if 
tbe  decree  itself  does  not  on  the  face  of  it  purport  to  include  all  the  lands. 
Now,  it  was  a  legitimate  inference  in  this  case,  from  the  language  of  the 
decrees,  that  they  did  not  exhaust  the  lands  in  the  parish ;  and  on  that 
yerj  short  ground  he  came  to  the  conclusion  that  die  interlocutor  of  the 
Court  below  was  right. 

Lord  Wbstbubt  concurred.  Though  it  was  of  great  importance  that  after 
snch  a  lapse  of  time  decrees  should  receive  effect,  still  there  was  nothing 
ineonsistent  with  that  principle  in  holding  that  if  the  decree  on  the  frtce  of 
it  did  not  exhaust  the  lands,  the  lands  omitted  might  now  be  added  to  the 
ndoation. 

Lord  CoLONSAT  felt  considerable  anxiety  as  to  this  case,  and  agreed  with 
wkat  had  been  said  as  to  the  importance  of  not  lightly  d[isturbing  decrees 
of  sach  long  standing ;  but  there  was  that  on  the  face  of  these  decrees 
themselves  to  justify  further  inquiry,  and  the  Court  below  was  right  in  hold- 
ing that  such  inquiry  should  be  now  allowed.  It  was,  of  course,  impossible 
to  say  whether  in  the  result  the  evidence  would  be  sufficient,  and  though 
the  onui  was  now  on  one  party  it  might  be  shifted  to  the  other  party  in  the 
course  of  the  proceedings,  and  it  would  remain  for  the  Court,  after  the  evi- 
dence had  been  completed,  to  say  how  far  the  case  of  the  minister  had  been 
made  out. 

Affirmed. 


HIGH  COURT  OF  JUSTICIARY. 

(Lord  Justice-Clerk^  Lords  Cowan  and  Jerviswoodo.) 

Susp. — ^Hbndsbson  V,  Whttb. — May  15. 

Convictian — Furious  Biding — Locus — Specification  in  Minor, 

Snap,  of  conviction  before  Sheriff-Substitute  of  Forfar^  for  culpable  and 
reckless  or  furious  riding  on  a  public  road,  and  to  the  danger  of  the  lieges. 
The  minor  proposition  set  forth  that  on  22nd  Jan.  the  susp.  ''  did  culpably 
and  recklessly  or  furiously  ride  a  horse  along  the  public  road  leading  be- 
tween Brechin  and  Auldbar  Eoad  Railway  Station,  in  consequence  whereof 
said  horse  did,  on  a  part  of  said  road  distant  100  yards  or  thereby  from  ite 
junction  with  the  B.  and  F.  Turnpike  Road,  in  the  parish  of  B.  and  county 
of  F.  aforesaid,  come  into  contact  with  the  person  of  Ot,  S.  while  walking 
along  the  said  road  between  B.  and  A.  Railway  Station,  whereby  he  was 
tbrown  or  knocked  violently  to  the  ground/'  &c.  Objected  that  complaint 
was  defective  in  specification,  in  respect  that  the  locus  was  not  properly 
▼01.  n.  Ko.  cxxvL— JUBB  1867.  2  a 
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Bet  forth,  and  that  the  direction  in  which  the  suspr.  was  riding  was  not 
stated.  The  charge  was.  that  he  had  ridden  furiously  along  the  whole  dis- 
tance from  Brechin  to  Auldbar  Road  Station,  but  it  was  only  attempted  to 
prove  that  he  had  ridden  furiously  northwards  from  the  station  towards 
Brechin,  and  that  only  for  a  small  part  of  the  distance.  Complainer  had 
been  four  times  along  the  road  that  day.     Objection  repelled. 

The  loctis  was  sufficiently  specified,  and  there  was  nothing  in  the  com- 
plaint intimating  an  undertaking  on  the  part  of  the  prosecutor  that  the  sus- 
pender was  riding  either  in  one  direction  or  the  other.  The  material  thing 
was  that  he  was  riding  furiously  along  the  road,  in  whatever  direction. 

Act. — Scott.  Agent — James  Ntsbet,  8,8,0.-"^^ Alt — Adam,  Agent — 
T.  G.  Murray,  Crown  Agent 

(Lord  Justice-Clerk,  Lords  Cowan  and  Jerviswoode.) 

H.  M.  Ai»v.  o.  John  Henrt  Gbeatrex,  Sgwell  ORmsoAW,  anp 
Thomas  G&ihshaw. — May  9,  10,  II. 

ForgiTig  Bank  Notes — 45  Geo.  iii.  o.  89 — Sentence — 20  &  21  Vict,  o.  8. 

The  panels  were  charged  with  contravention  of  ss.  1  and  6  of  45  Greo. 
iii.,  c.  89  (forgery  of  bank  notes),  and  with  forgery  and  uttering  of  forged 
bank  notes  at  common  law.  Objection  that  the  1st  sect  of  the  statute  did 
not  apply  to  the  documents  alleged  in  the  minor  proposition  to  have  been 
forged,  which  were  there  called  bank  notes,  repelled,  and  field  that  the  bank 
notes  in  question  fell  under  the  category  of  "  promissory  notes  for  the  pay- 
ment of  money.''  It  was  then  objected  that  since  the  notes  referred  to  m 
the  minor  were  held  to  answer  to  the  description  of  promissory  notes  in 
terms  of  s.  1,  they  could  not  be  held  to  be  bank  notes  under  s.  6,  which 
referred,  moreover,  exclusively  to  Bank  of  England  notes.  The  charge 
under  s.  6  was  withdrawn. 

The  case  having  gone  to  trial,  a  verdict  of  guilty  was  returned. 
Counsel  for  prisoners  then  submitted  that  only  a  sentence  of  imprisonment 
could  be  pronounced.  The  punishment  of  death  imposed  by  the  Act  of 
George  III.,  and  that  of  transportation  substituted  therefore  by  2  &  3  W. 
IV.,  c.  123,  had  both  been  abolished,  and  the  Act  20  &  21  Vict,  c.  3, 
(Penal  Servitude  Act),  was  not  libelled  upon.  Martin,  Nov.  16,  1835, 
1  Swin.  5 ;  Nellis  or  NeiUus,  May  20,  1861,  4  Irv.  50.  Objection  re- 
pelled. Greatre^c  sentenced  to  30  fmd  the  Grimshaws  to  14  years  penal 
servitude. 

Act.^-Sot.'Oen,  Millar^  Broun,  A,l},'^-'*^AU.--^8oo^  MacLean,  & 
Brand.     Agentr^D.  Mill,  8.8,0. 
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(Before  Lords  Ardmillan  and  Neaves). 

Booth  v,  Lano. — Glasgow,  April. 

License  for  Sale  of  Spirits— 9  Geo.  iv.,  o,  58—25  &  26  Vlot,  c.  35— 

Parliamentary  Boundaries. 

Booth,  who  held  a  certificate  for  the  sale  of  excisable  liquors  graated  by 
'^^tices  of  Renfrew,  appealed  against  a  sentence  in  the  Southern  Police 
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Coort  of  Glasgow  fining  him  £1  for  trafficking  in  spirits  without  having  a 
licence  from  the  Magisirates  of  Grlaagow. 

It  was  admitted  that  his  shop  was  in  Renfrewshire,  within  the  Parlia- 
mentaiy  limits  of  Glasgow,  and  ^rther  that  the  magistrates  of  Glasgow  had 
jarisdiction  to  a  certain  extent  in  the  territory  outwith  the  royalty  but 
within  the  municipality.  The  3rd  and  4th  sees,  of  the  Home  Drummond 
Act,  9  Geo.  iv.,  o.  58,  provided  that  the  Magistrates  of  Eoyal  burghs  should 
grant  certificates  within  the  Royal  burgh,  and  should  have  no  power  to 
give  licences  for  houses  occupied  without  the  boundaries  of  the  Royal  burghs. 
The  4th  sect,  provided  that  Justices  of  the  Peace  should  grant  such  certi- 
ficates for  their  several  counties,  and  should  have  no  power  to  grant  certi- 
ficates in  the  royalty  of  any  burgh*  Sect.  1  of  the  Public  House  Amend- 
ment Act  (25  &  26  Vict,  c.  35),  under  which  the  complaint  was  brought, 
provides  that  magistrates  of  burghs  shall  meet  for  granting  and  renewitig 
certificates  of  exciseable  liquors  within  the  bounds  of  such  burghs  on  the 
second  Tuesday  of  April  and  the  third  Tuesday  of  October;  and  the  Justices 
for  granting  certificates  for  such  sale  within  the  several  counties  oil  the  third 
Tuesday  of  April  and  last  Tuesday  of  October.  Sec.  37  provides  that  the 
word  burgh  shall  mean  any  Royal  or  Parliamentary  Burgh,  and  the  bound- 
aries shall  be  the  same  as  those  within  which  the  magistrates  hare  jurisdic- 
tion in  matters  of  police.  The  appellant  contended  that  this  clause  bad 
not  the  effect  of  conferring  upon  the  magistrates  of  burghs  exclusive  juris- 
diction ;  it  was  not  said  that  in  the  territory  the  magistrates  were  to  have 
the  same  jurisdiction  they  had  in  the  royalty ;  nor  did  it  take  away  the 
previously  understood  jurisdiction  which  it  aUowed  to  the  Justices  of  the 
county.  The  Home  Drummond  Act  indeed  was  prior  to  the  distinction 
of  royal  and  parliamentary  burghs,  and  whatever  the  effect  of  the  25th  and 
2Gth  Yict.  may  be,  it  does  not  take  a'vTay  the  previously  ackbowledged 
jurisdiction  of  the  Justices  of  Renfrew.  A  jurisdiction  once  conferred  can- 
not be  taken  away  by  implication.  At  least  there  was  a  double  jurisdic- 
tion. 

^  The  Court  held  that  there  was  no  double  commission  for  issuing  these 
licenses  in  the  counties  by  both  city  magistrates  and  justices  of  the  counties. 
There  was  no  doubt  that  this  was  a  bad  license.    Appeal  refused. 

Act, — Brand. Alt*—R.  V,  Campbell, 

Albxamdkb  V,  BSGO. 

BmaU  Debt  Court — Compete7icy^*ArTestme7U — Discharge, 

Appeal  from  Small  Debt  Court,  Lanark,  in  an  action  of  furthcoming^ 
The  appt,  as  trustee  on  the  affairs  of  Dunlop,  realised  the  estate,  and  dis- 
tributed it  amongst  the  creditors.  On  29th  Sept.  1866,  the  whole  affairs 
of  the  trust  were  brought  to  a  conclusion,  and  Dunlop  panted  a  discharge. 
In  Jan.  1867,  Begg,  who  claimed  to  be  a  creditor  of  Dunlop,  brought  an 
action  against  him  in  the  Small  Debt  Court  for  £12,  and  arrested  in  the 
hands  of  Alexander.  Begg  obtained  decreet,  and  brought  an  action  of 
forthcoming,  in  which  he  obtained  decree  against  Alexander  for  XIO,  the 
Sheriff  holding  thai  there  had  been  unnecessary  litigation  under  the  trust, 
Ukd  that  the  cost  of  it,  amounting  to  about  J&14,  ought  still  to  be  considered 
u  in  the  hands  of  the  trustee,  for  behoof  of  tiie  respt  The  appi.  appealed 
on  the  gmund  that  the  Sheriff  had  gone  behind  a  regularly  executed  dis- 
charge, which  it  was  incompetent  for  him,  without  reduction,  to  do. 
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Lord  Akduillan — ^If  you  arrested  when  there  was  nothing  due  to  Dimlop 
by  Alexander,  your  arrestment  was  of  no  avail,  for  there  were  no  fonds. 

The  Court  sustained  the  objection  to  the  competency  in  Aoc  staiu^  and 
remitted  to  the  Sheriff  to  hear  parties  further,  with  a  recommendation  to 
send  thoxcase  to  the  ordinary  roU,  reserving  for  the  Sheriff  the  question  of 
expenses. 

Act. — MaeLean, AU, — R.  F.  CampbeU, 

Mabqabbt  Fallon. — Perth,  8lh  AprU  1867. 

(Before  Lords  Justice-Clerk  and  Deas.) 
49  Geo.  Ill,  e.  A9— Birth  at  the  FuU  Time. 

Panel  was  charged  with  concealment  of  pregnancy.  Two  medical  jre- 
ports  were  Ubelled  on,  but  no  medical  witnesses  were,  cited.  The  only 
evidence  to  prove  that  the  child  bom  had  reached  its  full  time  was  that  of 
a  midwife  who  examined  the  body  the  day  after  birtL  In  her  declaration 
the  panel,  who  was  in  service,  stated  that  when  she  had  given  birth  to  the 
child  she  had  not  reached  the  full  time,  and  intended  to  go  home  to  her 
other's  house  to  be  delivered.  Lord  Deas  said  he  had'  never  seen  a  ease 
in  which  medical  evidence  had  not  been  led  to  prove  birth  at  the  fiill  time, 
and  directed  the  jury  to  return  a  verdict  of  not  proven. 

Act. — Adam^  A  J), AU. — Brand. 

Hannah  M'Atamnev  and  John  M'Atamnet. — ^Dundee,  6A  Ajprit^  1867. 

(Before  Lords  Justice-Clerk  and  Deas.) 

Relevancy  Indictment — Fire-raising — Adjournment  of  Diet. 

Wilful  fire-raising  with  intent  to  defraud  insurance  companies.  The  in- 
surances were  effected  by  the  female  prisoner's  deceased  husband.  The 
fire  was  said  to  have  been  applied  to  furniture  and  stock-in-trade  belonging 
to  the  female  prisoner  in  a  shop  occupied  by  her  with  the  intent  to  defraud 
the  companies  by  recovering  "  the  sums  insured  with  them  respectively  as 
aforesaid  under  the  said  policies  of  insurance  a  part  thereof  on  the  false 
pretence  that  the  fire  so  raised  was  accidental  Objection  that  no  interest 
of  the  male  prisoner  in  the  policies  was  set  forth,  and  that  there  was  no 
averment  that  he  could  recover  ike  sums  on  the  policies  sustained. 

Motion  by  the  A.  D.  for  leave  to  adjourn  the  diet  as  to  the  female 
prisoner,  refused  on  the  ground  of  hardship,  she  having  been  in  prison 
since  Dec.  last,  and  having  counsel,  agents,  and  witnesses  present  The 
case  went  to  trial.     Not  proven. 

Act, — Adam,  A.D, AU, — Mair,  Beid. 


ENGLISH  CASES. 

International  CoFnaoHT. — ^By  sec.  6  of  the  International  Copyright  Act,  7 
Vict.  c.  12  (which  incorporates  the  English  Copyright  Act,  5  &  6  Yict.  c  45), 
no  author  of  any  musical  composition  is  entitled  to  the  ben^t  of  the  Act  unkss  he 
registers  within  a  prescribed  tune  at  Stationers'  Hall  the  name  and  place  of  abode 
of  the  proprietor  of  the  copyright,  and  the  time  and  place  of  the  firat  publication 
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abroad.  By  sec.  13  of  the  English  Act,  ereiy  registered  proprietor  of  copyright 
msy  assgn  his  interest,  by  entry  in  the  register-book  at  Stationers^  Hall,  of  the 
name  and  place  of  abode  of  the  assignee  in  the  form  given  in  the  schedule.  In 
the  form  siven  in  the  schedule  the  names  only,  and  not  the  addresses  of  the  as- 
signor and  assignee,  are  given.  By  sec.  24,  no  proprietor  of  a  copyright  is  to 
mAinfAJn  an  action  unless  the  copyright  has  been  duly  registered,  rlaintiff  sued 
tt  sBsignee  of  the  coppight  in  oifferent  works.  One  of  these  was  the  pianoforte 
aoore  5  an  opera,  wnich  was  registered :  *^  Title  of  work,  *•  The  Merry  Wives  of 
Windsor,'  composed  by  Nicolai,  pianoforte  score ;  name  and  abode  of  author  or 
composer,  N.,  Berlin.'*  It  was  proved  that  although  N.  was  author  of  the  opera, 
the  pianoforte  score  was  composed  by  B : — Held^  that  the  registration  was  defec- 
tire,  and  that  the  plaintiff  had  therefore  failed  to  make  out  lus  title,  as  the  piano- 
forte Boore  was  a  production  requiring  independent  knowledge  and  skiU  on  the 
part  of  the  composer,  whose  name  ought  to  have  been  entered  in  the  register- 
book. — ^The  assignee  of  an  opera  was  described  in  an  entry  in  the  register-book 
as  ^*  G.  W.,"  without  any  other  description : — Semble — ^That  this  en^,  though 
defective,  would  not  prevent  the  assignee  from  maintaining  an  action  if  the  ori- 
ginal en^  of  proprietorship  were  g(^d,  and  a  private  assignment  proved. — In 
registering  a  musical  composition  under  the  two  statutes,  the  time  oi  first  publi- 
cation was  given  merely  as  **  1850"  : — Semble,  per  Blackburn,  J.,  that  this  was 
iasoffident,  and  that  the  day  of  the  month  ought  to  have  been  stated. — Wood  v. 
Boosey,  36  L.  J.  Q.  B.  103. 

Rewaio)  fob  Afpbehension  of  Tms^, — ^A  jewellef's  shop  having  been  robbed, 
and  watdies  and  other  property  stolen  from  it,  the  jeweUer,  the  defendant,  offered 
by  a  handbill  a  reward  m  these  terms : — *^  A  rewara  of  £250  will  be  given  to  any 
person  who  will  give  such  information  as  shall  lead  to  the  apprehension  and  con- 
Tiction  of  the  thief  or  thieves,"  &c.  The  handbill  describeii  the  watches,  &c. 
Shortly  after  one  R.  brought  a  watch  to  plaintiff  a  watchmaker,  and  left  it  to  be 
repaired,  sayins  he  had  another  which  he  wished  to  sell.  Plaintiff  recomiised  the 
watch  as  one  of  those  described  in  the  handbill  and  gave  information  to  uie  police, 
who  went  to  his  shop  and  apprehended  R.  with  another  of  the  stolen  watcnes  in 
his  possession.  B.,  while  in  custody  gave  information  to  the  police  that  the  burg- 
lars were  to  be  found  at  an  eel  pie  diop  in  Whitechapel  Road.  Two  persons  were 
m  consequence  apprehended  there  witn  a  quantity  of  the  stolen  property  in  tiieir 
poneadon,  and  were  afterwards  tried  and  convicted  for  the  robbery,  R.  being  at 
the  same  time  convicted  of  febniously  receiving  the  two  watches  uiowing  them 
to  be  stolen.  The  {>laintiff  having  brought  his  action  for  the  reward  obtained  a 
▼erdict.  A  rule  being  obtained  for  a  new  trial  on  the  ground  that  the  judge 
ought  to  have  told  the  jury  that 'the  evidence  was  too  remote,  as  there  was 
nothing  to  show  that  the  information  was  given  by  R.  was  given  at  the  instance 
of  the  plaintiff,  or  so  as  to  entitle  the  plaintiff  to  say  that  he  supplied  the  infor- 
mation which  led  to  the  conviction  and  apprehension  of  the  thieves.  Rule  dis- 
charged by  Court  of  Q.  B.  and  held  on  appeal  that  this  judgment  was  right.^ 
Tamer  v.  Walker,  Ex,  Cham.,  36  L.  J.,  Q.  121  B. 

Principal  and  Agent — Rules  of  Stock  Exchange, — ^If  A  empbv  B  to  buy 
ahares  in  a  Joint-Stock  Company,  according  to  the  rules  of  the  Stock  Exchange, 
for  a  certain  account  day,  and  B,  in  accordance  with  such  rules,  pay  for  and  t^e 
a  transfer  of  shares  on  that  day,  A  is  bound  to  re|>ay  B  the  amount  so  paid,  al- 
though before  such  account  day  the  said  comnany  is  being  wound  up  within  the 
meaning  of  25  &  26  Vict.  c.  89,  sec.  1^3,  wnich  enacts  that  every  transfer  of 
dttres  abaU  then  be  void  unless  the  Court  otherwise  order. — Whitehead  v.  Izod, 
36  L.J.,  Q.B.  113. 

SmrpiNa — General  Average. — ^A  clipper  sailing  ship,  fitted  with  an  auxiliary 
loew,  being  on  her  voyage  firom  Melbourne  to  England,  came  into  collision  with 
tt  iceberg,  and  received  such  damage  that  her  sailuig  power  was  practically  des- 
troyecL  By  means  of  her  screw  and  steam-power  she  reached  Rio.  The  expense 
of  repairing  her  at  Rio  would  have  been  so  great  that  the  master  properly  oeter- 
nuaed  to  have  her  temporarily  repaired,  so  as  to  bring  her  home  under  steam.    It 
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was  necessary  for  ibis  pturpose  to  purchase  coals  at  Rio  and  at  Fayal,  and  the  ship 
erentually  reached  home.  Defendants  were  owners  of  a  qimntity  of  gold  on  board 
the  ship,  and  the  shipowner  sued  them  to  recover  the  contribution  to  general 
average  alleged  to  be  due  from  them  in  respect  of  the  expense  incurred  in  obtain- 
ing coals  at  Kio  and  at  Fayal : — Held,  that  the  action  was  not  maintainable,  as 
there  was  no  right  to  charge  this  expense  to  general  average.  Per  Curiam.-^^^  The 
shipowners,  by  their  contract  with  the  freighters,  are  bound  to  give  the  servioes 
of  their  crew  and  their  ship,  and  to  make  all  disbursements  neoeesary  for  this 
purpose.  In  t^e  case  of  sucn  a  vessel  ba  this,  which  is  equipped  with  an  auxiliary 
screw,  their  contract  includes  the  use  of  that  screw,  and  aonsequently  the  disbuzBe- 
ment  necessary  for  fuel  for  the  steam-engine.  Now  the  disaster  which  occurred  in 
this  case  no  doubt  caused  the  engine  to  be  used  to  a  much  greater  extent  than 
would  generally  occur  on  such  a  voyage,  and  so  caused  the  disbursements  for  coals 
to  be  extraordinarily  heavy ;  but  it  did  not  render  it  an  extraordinary  disbuiae- 
ment.  The  case  is  similar  to  that  of  an  ordinary  sailing  vessel,  in  which,  owing 
to  disasters,  the  voyage  is  unusually  protracted,  and  consequently  the  owner's 
disbursements  for  provisions  and  the  wages  of  his  crew  are  extraordinarily  heavy. 
It  is  not  similar  to  that  of  the  master  hinng  extra  hands  to  pump  when  his  ciew 
are  unable  to  keep  the  vessel  afloat,  or  any  other  expenditure  which  is  not  only 
extraordinary  in  its  amount,  but  is  incurred  to  procure  some  service  extraordinary 
in  its  nature  " — (Note  for  Reference,  Tudor^s  L.O.  in  Mere-Law,  74 ;  2  Arnold 
on  Mar.  Ins.,  3d  ed.  772,  778 ;  Berkley  v.  Presgrave^  1  East  219 ;  Hallet  v. 
Wigram,  9  C.B.  580,  19  L.J.  (N.S.),  C.P.  (281).  WiUon  v.  Bank  of  Victoria, 
36  L.J.,  Q.B.  89. 

Principal  Amy  Agent — Promoters  of  Company, — ^Plaintiff  and  defendants  were 
desirous  of  starting  a  company,  to  take  plaintiffs  premises  and  stock-in-trade. 
Plaintiff  made  a  written  proposal  for  the  sale  of  his  extra  stock,  and  defendants 
sent  plaintiff  a  written  acceptance  thereof ;  the  proposal  was  directed  to  and  ac- 
cepts by  defendants  "  on  behalf  of  the  proposed  G.  R.  A.  H.  Co  (lim.).*'  The 
company  was  not  then  in  existence.  Plaintiff  brought  his  action  on  this  agree- 
ment : — Held,  that  as  the  company  was  non-existent  at  the  time  of  the  agreement, 
defendants  were  personally  liable,  and  that  parol  evidence  was  inadmisBiUe  to 
shew  a  contrary  intention.    Kelner  v.  Baxter,  86  L.  J.,  C.  P.  94. 

Perjury — Affidavit. — ^By  sec.  52  of  55  Geo.  III.  c.  184,  affidavits  required  by 
that  or  any  former  or  future  act  to  be  made  for  the  satisfaction  of  the  Commis- 
sioners of  Stamps,  *^  shall  in  all  cases  not  otherwise  expressly  provided  for  ^  be 
made  before  such  Commissioners  or  certain  other  specified  persons,  of  whom  a 
Justice  of  the  Peace  is  not  one.  By  sect  7  of  9  Geo.  IV.,  c.  23,  '*  any  Justice  of 
the  Peace  is  empowered  to  administer  ^  the  oath  to  the  ^^  cashier,  accountant,  or 
chief  clerk  ^^  of  a  bank,  for  certain  affidavits  required  by  the  Commisioners  of 
Stamps : — Held,  that  the  power  in  the  latter  act  is  cumulative  not  exclusive,  and 
that  the  authority  to  administer  the  oath  given  by  the  earlier  act  is  not  t&ken 
away  by  the  later  act.  Any  one  employed  in  a  bank  under  the  principals  to  carry 
on  the  business  of  the  bajik,  whether  called  secretary,  manager,  accountant, 
cashier,  or  by  any  other  name,  is  a  clerk,  and  if  at  the  head  of  his  department  is 
a  *'*'  chief  clerk  **  within  the  meaning  of  sec.  7  of  9  Geo.  IV.,  c.  23.  R.  v.  Greenland, 
86  L.  J.,  Mag  Ca.  37. 

Perjury — Local  Marine  Board, — ^Wilful  and  corrupt  false  swearing  before  a 
local  marine  board,  under  17  and  18  Vict^  c.  104,  upon  a  matter  material  to  an 
inquiry  then  lawfully  inveeitigated  bv  them,  under  25  &  26  Vict,  c  63  &  23,  is 
perjury.    R.  v.  Tondinson,  36  L.  J.,  Mag.  Ca.  41. 

Speodic  PeRFORXAKCE  of  an  agreement  between  RaUway  Company  and  Land- 
owner, — ^A  railway  company  agreed  with  a  landowner  to  make  a  bridge  and  other 
accommodation  works.  On  the  works  bdag  commenced  in  a  manner  at  ▼aiiancs 
with  the  agreement,  the  landowner  filed  hk  bill  for  specific  perfonnanoe,  and  for 
an  injunction  to  restrain  the  completion  of  the  works.  The  motion  for  injunction 
was  ordered  to  stand  over  until  the  heaiing  of  the  caoaOf  on  tlie  company's  uoder- 
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taking  to  deal  with  the  works  as  the  Court  should  direct.  Before  the  hearing  of 
the  cause  the  works  were  completed,  and  the  railway  was  opened : — Held^  per 
ChebH$/ord,  C,  rey.  dec.  ol  RomiUy^  M.R.,  that  the  possible  inoonyeni- 
once  to  the  public  was  no  ground  for  refusing  specific  performance ;  and  decree 
accordingly.  Semble — ^The  temporary  suspension  of  traffic  during  the  progf^s  of 
the  works,  if  necessary,  would  not  be  sufOicient  ground  for  refuEong  speci&o  per- 
formance.   Raphael  v.  the  Thames  VaUey  Rail.  Co.^  36  L.  J.,  Gh.  209. 

Bills  drawn  on  general  Letter  of  Credit, — A  banking  company  addressed  to  a 
firm  of  merchants  a  letter  of  credit  as  follows: — "No.  894.  You  are  hereby 
authorized  to  draw  upon  this  bank,  at  six  months^  sight,  to  the  extent  of  L.  15,000 
and  such  drafts  I  undertake  duly  to  honour  on  presentation.  This  credit  will  re- 
main in  force  for  twelve  months  from  this  date,  and  parties  negotiating  bills  under 
it  are  requested  to  indorse  particulars  on  the  back  hereof.  The  bills  must  specify 
that  they  are  drawn  under  credit  No.  394  of  the  31st  of  October,  1863.'^  The  mer- 
chants drew  bills  under  the  letter  to  the  amount  of  L.6000,  and  sold  them  to  third 
parties  who  duly  indorsed  particulars.  The  bank,  on  payment  of  the  bills  being 
demutded,  set  up  a  cross  chum  against  the  merchants : — Held^  by  Lords  Justices, 
rey.  dec.  of  Woody  Y.O.,  that  the  purchasers  of  the  bills  had  a  clear  right  in  equity 
to  recover  the  amount  thereof  free  from  the  cross  claim.  Per  Cairns,  L.J.  On 
the  offer  in  the  letter  being  accepted  and  acted  on  by  the  purchasers  of  the  bills, 
there  was  constituted  a  yalid  and  binding  legal  contract  m  their  favour  against 
the  hank.  In  re  Agra  and  Masterman^s  Bank  (Xtm.),  ex  parte  Asiatic  Bg,  Corp, 
(Zim.),  36  L.J.,  Ch.  222. 

Trade-Mare. — ^Plaintiffs  purchased  from  a  firm  established  in  the  United  States 
kix>wledge  of  a  secret  mode  of  nuiking  crucibles,  which  had  acquired  a  reputation 
in  America  as  ^*  Piatent  Plumbago  Crudbles,^^  although  the  process  never  had  been 
patented : — Held,  per  Wood,  V.C,  that  pliuntiffs  could  not  maintain  a  bill  to  re- 
strain others  from  pirating  this  designation.  Morgan  y.  M^Adam^  36  L.J.  Ch. 
228. 

CoLUSiOK — Compulsory  Pi&>^<i^6.^-A  Norwegian  vessel,  the  Hanna^  bound  from 
Sweden  to  London,  and  in  charge  of  a  duly  licensed  pilot,  came  wrongfully  into 
ooIHsioD  with  another  vessel  off  the  Nore  Light-ship : — Held,  that  there  was  no 
compokion  to  take  the  pilot,  and  that  therefore  the  owners  of  the  Henna  were 
responsible  for  the  damage.  At  the  time  of  tiie  collision  a  man  was  on  board  the 
Hanua,  to  whom  the  master  had  agreed  to  give  a  free  passage,  and  who  messed 
with  him  and  also  assisted  in  working  the  ship : — Held,  that  Uie  Hanna  was  not 
*'  carrying  passengers  "  within  the  meaning  of  the  statute,  so  as  to  render  it  com- 
polsory  to  take  a  pilot,  36  L.  J.,  Adm.  1. 

Collision. — ^In  a  damage  cause,  brought  by  the  owners  of  a  sailing  vessel 
against  a  steam  vessel,  it  is  not  incumbent  upon  plaintiffa  to  plead  that  the  sailing 
▼enel,  after  obsendng  the  steam  vessel,  kept  her  original  oourse.  The  burden  of 
pffoof,  and  therefore  dE  plea;  is  on  the  defendant,  to  shew  that  the  course  of  the 
ntUng  vessel  was  altered,  and  the  collision  caused  thereby.  Ths  West  of  Eng^ 
land,  36  L.J.,  Adm.  4. 

Frsioht — lAvst — Coots. — ^A  shin  and  cargo  wero  salved  on  Snd  Get.  and 
tfKsted  in  the  salvage  suit  on  7th  Oct.  The  ship,  wfaieh  was  not  worth  the  dock 
(hes,  was  abandoned  to  the  dock  authorities  on  24th  Oct.,  and  the  cargo  was,  after 
notice  to  the  owners,  sold  on  16ti&  Deo,  ^^^HM,  that  the  abandonment  ol  the  ship 
by  the  master  was  not  a  r^Nidiation  of  his  contract  to  cany  the  goods  to  their 
dotination;  that  the  owners  of  cargo,  by  not  procuring  its  release,  waived 
their  right  to  have  it  transhipped ;  and  that  therefore  the  owners  of  the  E^p  were 
entitled  to  pro  rata  freight.  After  payment  of  salvage  and  costs,  defendant's 
froctor  has  against  the  property  salved  a  lien  in  priority  to  average  expenses  or 
neoeaaries  incurred  since  aiuvage.  Although  the  master  has  a  lien  on  the  ship 
for  avenge  eiqpenses,  the  ship^s  agent,  if  he  has  paid  them,  has  no  such  lien«  A 
daim  by  ship's  agent  for  dismiisementa  cannot  be  reoogoised  in  the  Court  of  Ad* 
Quiahy  eran  against  the  pcooeeds  of  ship  or  cargo.    The  Sohlovuten^  36  L.J., 
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AoREEMEKT  FOR  LEASE. — ^In  an  agreement  for  a  Lease  there  is  an  implied  nn- 
dertaking  by  the  lessor  that  he  has  a  good  right  and  title  to  let  for  the  term ;  and 
if  he  has  not,  he  is  liable  to  an  action  at  the  instance  of  the  intended  leasee. — 
Stranks  v.  SL  John,  36  L.J.,  O.P.,  118. 

CoPYMGirr — Enaravings  Acta :  photographic  copies, — Copying  a  print  by  photo- 
graphy is  within  the  Copyright  in  Engravings  Act,  17  (xeo.  S.  c.  57,  and  the 
proprietor  of  such  print,  who  has  a  copyright  therein  by  8  Geo.  2.  c.  13.  and  7 
Geo.  3.  c.  38.  can  maintain  an  action,  under  17  Geo.  3.  c.  57,  against  any  one 
who  publishes  such  photographic  copy  contrary  to  that  statute. 

It  18  a  sufficient  compuance  with  the  8  €reo.  2.  c.  13,  as  to  printing  the  pro- 
prietor's name  on  each  print,  lor  his  name  to  be  on  the  publication  line 
of  the  print,  without  an  express  statement  there  that  he  is  such  proprietor. 
And  where  the  statement  on  the  print  was,  "Published  by  Henry  GraTes 
&  Co.,  May  1,  1861,  Printeellers  to  the  Queen,  6  PaU  Mall,'*  and  it  was 
proved  that  Henry  Graves  was,  in  fact,  the  sole  proprietor,  held  that  the  pro- 
prietor's name  was  sufficiently  shown.  Gambart  v.  Bell,  14  C.B.,  N.S.  306 ;  32 
L.J.,  C.P.  166  affirmed.— 6?ratM  v.  Afford,  (Ex.  Ch.),  36  L.J.,  C.P.  239. 

Marine  Insurance — Submarine  Cable:  Total  Loss, — A  shareholder  in  a  com- 
pany formed  for  laying  down  a  submarine  cable  between  I.  and  N.  caused 
nimself  to  be  insured  by  a  policy  in  the  common  form  of  a  marine  policy,  but  con- 
taining in  addition  the  following  clauses,  viz.,  "  The  risk  to  commence  at,  from 
and  including  the  time  of  laying  the  cable  on  board  the  G.  E.,  and  to  continue 
till  the  cable  be  kid  in  one  continuous  length  between  I.  and  N.,  and  until  100 
words  shsdl  have  been  transmitted  from  L  to  N.  and  vice  versa,  the  risk  of  this 
policy  then  to  cease  and  determine ;"  and  "  it  is  hereby  understood  and  agreed 
that  this  policy,  in  addition  to  aU  perils  and  casualties  herein  specified,  shall 
cover  every  risk  and  contingency  attending  the  conveyance  and  successful  laying 
of  the  cable  from  and  inclu£ng  its  lading  on  board  the  G.  £.  until  100  wokIb  be 
transmitted  from  I.  to  N.  and  vice  versa;  and  it  is  distinctly  declared  and  agreed 
that  the  transmission  of  the  100  words  from  I.  to  N.  and  vice  versa,  shall  he  an 
essential  condition  of  this  policy :  ^ — Held,  that  this  was  an  insurance  on  the  en- 
tire adventure  of  laying  down  the  cable  successfully  in  that  one  particular  vovage 
of  the  G.  £. ;  and  that,  the  cable  having  broken  wnen  being  hauled  on  boaia  l£e 
G.  E.  after  half  of  it  was  laid  down,  the  underwriter  was  liable  for  a  total  leas, 
although  the  other  half  of  the  cable  was  saved  and  ready  to  be  used  in  a  subse- 
quent attempt  to  complete  the  communication  between  I.  and  N.  Wilson  r. 
Jones  (Ex.  Ch.)  36  L.  J.  Ex.  78. 

Carriers  bt  Railway — unreasonable  condition;  IRaihcay  and  Canal  Traffic 
Act"] — ^A  condition,  in  a  special  contract  for  carriage  of  cattle,  that  the  own» 
shall  undertake  sJl  risks  of  loading,  unloading,  and  damage,  whether  arising  from 
the  negligence  or  default  of  the  company  or  their  servants,  or  from  defect  or  im- 
perfection in  the  station,  platform,  or  place  of  loading  and  unloading,  or  the 
carriage  in  which  they  may  be  loaded  or  conveyed,  or  uom  other  cause  whatso- 
ever, is  unreasonable;  and  does  not  cease  to  be  so  because,  b^  another  condition, 
the  company  undertaJie  to  grant  free  passes  to  persons  having  the  care  of  live 
stock,  as  an  inducement  to  owners  to  send  proper  persons  with  and  to  take  care 
of  them.  Such  conditions  do  not  relieve  tne  company  from  their  common  law 
duty  to  keep  their  station  in  a  safe  and  proper  condition,  and  to  deliver  the  cattle 
in  a  fit  and  proper  place.  Semble — ^That  the  portion  of  the  condition  relating  to 
the  risks  of  u>amng  and  unloading  is  not  unreasonable;  but,  quoere,  if  it  is  sever- 
able from  the  portion  relating  to  the  risks  of  carriage  ?  Rootn  v,  N,  E,  Ry.  Co,^ 
36  L.  J.  Ex.  83. 

Bills  and  'Sotes— -post-dated  cheque:  partnership,  A  post-dated  cheque,  put 
into  circulation  with  the  express  intention  of  its  bemg  held  over  till  a  subsequent 
day,  is  for  all  practical  purposes  a  bill  of  exchange;  and,  therefore,  one  member 
of  a  firm  of  attorneys  cannot  bind  the  firm  by  drawing  a  post-dated  cheque  in  the 
name  of  the  firm  without  authority  for  purposes  imconnected  with  the  putnership 
business.    So  held  on  the  authority  of  ffedley  v.  Bainbridge,  3  Q.  B.  316;  11 

~     Q.  B.  293.    Forster  v.  Maclareth,  36  L.  J.  Ex.  94. 
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THE  FRENCH  BAR 

Contimied  from  April  Nvmber  of  Journal. 

We  have  now  traced  the  history  of  the  French  Bar  down  to  its 
suppression  by  the  Constituent  Assembly  in  1790;  and  it  is 
worthy  of  notice  that  in  that  Assembly^  where  the  law  for  its 
suppression  encountered  scarcely  any  opposition,  there  were  seven 
members  belonging  to  the  Bar  of  Paris,  and  the  office  of  President 
was  held  by  Thouret,  an  advocate  of  the  Parliament  of  Rouen. 
Some  authors  have  endeavoured  to  explain  the  silence  of  these 
advocates  during  the  discussions  preceding  the  passing  of  the  law 
which  abolished  their  order,  by  supposing  that  they  abstained  from 
offering  any  opposition  through  an  enthusiastic  devotion  to  the 
glorious  traditions  and  ancient  renown  of  the  Bar.  Seeing  that 
the  sappression  of  the  courts  of  supreme  jurisdiction  would  place 
the  administration  of  justice  in  the  hands  of  a  multitude  of  petty 
tribunals,  and  consequently  distribute  the  members  of  the  Bar 
among  a  number  of  inferior  courts,  they  feared  that  the  grandeur 
and  dignity  of  the  order  would  be  impaired,  and  therefore  pre- 
ferred to  submit  to  its  extinction  rather  than  to  imperil  its  honour. 
It  has  been  also  said  that  the  advocates  belonging  to  the  Constituent 
Assembly,  having  communicated  to  several  members  of  the  Parisian 
Bar  the  perplexity  they  felt  as  to  the  line  of  conduct  which  they 
should  pursue,  the  following  written  opinion— drawn  up  by  M. 
M.  Bonnet  and  Delacroix-Frainville — was  returned  to  them. 
''We  must  be  viewed  under  two  aspects.  Under  that  of  Advo- 
cotes,  and  under  that  of  Advocates  to  the  Parliament  The  dis- 
solution of  the  Parliament  deprives  us  of  the  latter.     With  regard 
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to  the  former,  it  can  only  continue  to  be  of  any  value  v^hile  there 
shall  yet  remain  supreme  courts  to  which  we  can  transfer  onr 
name,  our  attributes,  and  out  prerogatives ;  but  the  new  judicial 
organization  leaves  no  place  for  such  courts.  It  recognizes  nothing 
but  paltry  tribunals  of  first  instance  which  take  the  place  of  each 
other  in  appeal  cases.  It  will  be  these  courts  which  will  give  in- 
vestiture as  'advocate.  These  bare  will  be  furnished  with  a  pro* 
diglous  Aumber  of  men  who,  without  any  idea  of  our  principles 
and  discipline,  vrill  lower  and  degrade  the  nobility  of  our  functiona 
These  very  men,  however,  will  obstinately  arrogate  to  themselves 
the  name  of  advocate,  will  usurp  its  insignia,  will  even  wish  to 
form  an  order,  and  the  public,  misled  by  the  similarity  of  name, 
will  confound  these  advocaieft  got  up  foir  the  occasion,  with  those 
belonging  to  the  old  regime.  The  only  means  to  escape  from  that 
dangerous  j»tiUrUy,  is  forthwith  to  suppress  the  name  and  order 
of  advocate  and  the  attributes  which  belong  to  it;  so  that  there  may 
be  no  other  advoeatea  from  the  time  tihat  we  shall  have  ceased  to 
exisi  Sole  depositaries  of  that  noble  rank,  let  us  not  permit  its 
^oiy  to  be  tarnished  by  psssing  into  the  hands  of  those  who  would 
saUy  it ;  let  ua  not  give  'ourselves  unworthy  sucoessors.  Let  ua 
with  our  own  hands  exterminate  the  object  of  our  aflfections 
rather  than  deliver  it  up  to  outrages  and  affironts."  In  fact, 
thoDgh  on  better  grounds^  and  from  nobler  motives,  the  order  of 
Sidvocates  spoke  and  acted  much  as  Biooi  the  General  of  the  Jesuits 
had  done  some  forty  years  previously,  when  he  preferred  the  aboli- 
tion of  his  order  to  any  alteration  of  its  easential  principles^  in 
his  famous  "  Siaut  ut  stmt  afU  non  sinL" 

Many  celebrated  lawyers  illustrated  the  Parisian  Bar  at  the 
period  of  its  suppression.  Among  these  we  may  mention  f^nf ois 
Detiis  Tronohet,  the  last  batonniw  elected  by  the  ancient  eouncil 
of  the  order.  He  was  subsequently  one  of  the  defenders  of  Lonb 
XVI.,  and  narrowly  escaped  the  vengeance  of  the  regiddea  He 
was  more  distinguished  as  a  consulting  than  as  a  pleading  advo- 
cata  His  praetioe  was  immense,  and  nearly  S  000  of  his  opinions 
still  exist,  remarkable  for  brevity,  oleamess,  and  profound  legal 
knowledge.  Paul  Nicolas  Henrion  de  Pansey  was  another  emi- 
nent advocate  of  this  stormy  period  He  wrote  a  Treatise  on 
Fiefs,  Dissertations  on  Feudal  Law,  and  many  other  able  works. 
He  died  in  1829,  at  the  advanced  age  of  87,  occupying  the  high 
office  of  First  President  of  the  Court  of  Cassation.  A  reply  of 
his  to  the  Emperor  Napoleon  deserves  to  be  recorded.     The  £m- 
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peror  asked  Mm  why  he  had  nearer  been  married  ?  Upon  whieh 
HenrioB  prompily  ree^ejaded,  *'  Upon  my  word,  Sire,  I  have  never 
bad  time."  Ferey  was  also  a  learned  juriab  of  the  reyolution 
eriK  distii^ttiahed  by  his  nntiriiig  industry.  He  drew  up  for  his 
own  instruction  no  £9wer  than  1 7  folio  volumes  of  notes  extracted 
bom  different  works  on  law.  At  a  later  period,  be  took  a  lead- 
ing pari  in  the  preparation  of  the  Civil  Coda  He  died  in  Paris 
in  1807.  Joseph  Dekcroix-Frainville  was  another  famous  bar- 
rister, whose  life  was  pralooged  £sur  beyond  the  revolutionary 
period  He  execeised  faia  professian  during  forty  years,  and  was  Ibtr 
four  years  President  of  his  order.  Shortly  before  his  death — 
which  happened  in  December  1831 — ^he  ordered  i>lm8elf  to  be 
carried  into  his  Ebrary,  declaring  that  he  wished  "  to  die  on  the 
field  of  honour  in  the  midst  of  his  friends."  Pierre  Nicolas 
Berryer,  himself  an  eminent  pleader,  especially  in  commercial  cases, 
and  more  fiamous  as  the  father  of  the  most  brilliant  orator  at  the 
mod^n  French  Bar^  also  belongs  to  this  epoch,  as  does  Louis 
Ferdinand  Bonnet,  one  of  the  most  amiable  and  able  members 
of  the  order.  Baymond-Bomain  de  S^ze,  born  at  Bordeaux  in 
1748,  played  a  ^xtmiiaent  part  as  advocate  both  during  and 
after  the  Tevolutionary  period  In  1789,  he  undertook  tfa« 
cause  of  the  Baron  de  Bezenval,  impeached  for  having  given 
orders  to  defend  the  Bastille,  and  procured  his  acquittal,  and 
still  more  highly  distibgaiished  himself  by  his  defence  of 
the  unfortanate  Louis  XYI.  He  afterwards  attained  to  high 
honours  and  preferment^  being  made  First  President  of  the  Court 
of  Cassation,  Peer  of  France,  and  Member  of  tl^French  Academy. 
He  was  remarkaUe  for  the  length  of  his  opinions,  one  of  which 
extends  to  107  quarto  pages.  Boi^  perhaps,  the  greatest  advo- 
cate of  this  period  was  Nicolas-Francois  Bellart,  bom  in  1761, 
and  admitted  to  the. Bar  in  3  785.  He  was  an  intimate  friend  of 
Twlin,  a  young  man  of  good  fortune,  and  a  cousin  of  the  dele^ 
braied  aetor  Talma  Turlin  was  fond  of  assembling  around  him 
Bellart  and  some  of  his  other  intimates*  who  were,  like  himself, 
stodyiog  £or  the  bar ;  and  on  these  occasions  they  used  to  practice 
declamation,  seleoting  for  their  subjects  the  noble  tragedies  in 
which  Tahna  was  so  great.  BeUart  thus  improved  his  remarkable 
natural  gifts ;  and  his  graceful  gestui^s,  sonorous  voice,  and  ani- 
mated manner,  combined  with  his  fine  &oe  and  person,  made  the 
eloquenee  of  his  pleadings  almost  irresistibla  He  defended  many 
of  those  proscribed  by  the  revolutionary  tribunals ;  and  such  was 
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the  effecfc  of  his  eloqtienoe  in  the  eaad  of  MadAme  de  Boban-Boche- 
fort,  that  the  infamous  Fouqoier  Tinvilley  who  heard  biniy  on  the 
judges  retiring  to  deliberate,  threw  himself  into  his  arms,  bathed 
in  tears,  and  exclaimed, '  *'  My  Mend,  they  are  monsters  if  they 
condemn  her !"  She,  and  those  accused  along  with  her,  were 
acquitted.  He  was  obliged  to  giye  up  the  bar,  at  the  early  age 
of  forty,  owing  to  a  spitting  of  bloo<}.  His  principal  pleadings, 
which  are  among  the  most  remarkable  that  the  French  bar  has 
produced,  have  been  collected  in  six  volumes.  After  leaving  the 
bar,  he  filled  various  high  offices  in  the  mflgistracy ',  and,  as  pro- 
cureur  gineraly  be  delivered  some  ocatioixs  worthy  of  D'Agues- 
seau,  especially  one  upon  sincerity  in  the  advocate.  He  several 
times  wished  to  retire  irom  his  arduous  and  responsible  position ; 
and,  on  one  occasion,  iiouis  XYIIL  said  to  him.  "  Tou  have  the  mis- 
fortune  to  be  pTo&wrewr  gdnetal^  as  I  have  the  misfortune  to  be 
king.  We  must  both  remain  at  our  posts,"  Bellart  died  in  July 
1825.  The  City  of  Paris  erected  a  monument  to  him  in  the 
cemetery  of  Pfere-Lachaise. 

The  last  famous  advoeaiie  'belonging  to  this  epoch  whom  we 
shall  mention,  was  Jean^Andri^  Gairal,  admitted  to  the  bar  in 
1787.  Duritig  forty  years  he  was  engaged  in  a  great  variety  of 
important  causes.  One  of  the  most  remarkable  of  these  was  that 
of  the  heirs  of  de  Rus^  which  commenced  in  1788»  was  con- 
tinued down  to  the  suppression  of  the  bar  in  1792,  was  resumed 
in  1818,  and  in  which»  in  1827,  Gairal  wiui  successful  in  pro- 
curing a  decree  of  the  Court  of  Paris,  cond^oaning  their  debtor  to 
pay  them  about  £60,000. 

The  advocates  belonging  to  this  period^  of  whom  we  have 
hitherto  spoken,  were  distinguiahed  more  by  their  professonial 
excellence  than  by^tfa^  political  ability  and  influence.  But  the 
case  was  oxaetly  opposite^  with  Barnave  and  Yorgniaud,  on  whose 
bright  and  brief  careers  we  propose  to  dwell  for  a  little,  Barnave 
was  the  child  of  Protestant  parents,  and  was  born,  at  Grenoble,  in 
the  province  of  Dauphind,  in  1761.  His  fiither  was  a  lawyer  in 
good  practice,  belonging  to  the  citizen  class,  and  bis  mother  was 
handsome,  and  of  noble  birth.  An  affront  offered  to  her  by  the 
Due  de  Tonerre,  governor  of  the  province,  first  inspired  the  young 
Barnave  with  the  determination  "  to  raise  the  caste  to  which  he 
belonged  from  the  state  of  humiliation  to  which  it  seemed  con- 
demned.'* He  early  displayed  the  impatience  of  injustice  and 
oppression,  the  clear  insight^  the  fondness  for  reading  and  refleo- 


THB  FRENCH  BAB.  349 

tion,  and  the  firmneBS  of  ehaiacter  for  which  he  was  afterwards 
conspicuoua  Bnt  he  also  shewed  great  tenderness  of  heart  and 
attachment  to  his  family ;  and  at  sixteen  fought  a  duel  in  defence 
of  a  younger  brother,  in  which  be  was  severely  wounded.  In 
person  and  countenance  he  was  gracefal  and  handsome,  with  &ir 
hair,  and  blue  eyes.  He  had  a  strong  predilection  for  literature, 
bat  applied  himself  vigorously  to  the  study  of  law,  in  deference  to 
the  wishes  of  his  father,  at  the  same  time  mixing  up  with  it  an 
attentive  examination  of  all  the  works  he  could  finfl  on  the  sub- 
ject of  government  and  institutions;  thus  preparing  himself  for 
the  political  Hfe  on  which  he  was  so  soon  to  enter.  His  remark- 
able talents  were  early  appreciated;  and,  in  1783>  when  only 
twenty-two,  he  was  chosen  by  his  brethren  of  the  bar  of  Grenoble 
to  pronounce  the  discourse  at  the  closing  of  Parliament.  He 
selected  for  his  subject  the  necesmty  of  the  division  of  powei^s  in 
the  body  politic,  and  acquitted  himself  so  well  that  he  was  uni- 
versally applauded,  and  at  once  placed  in  the  highest  position 
among  the  youth  of  his  native  province.  At  twenty-seven  he  was 
chosen,  along  with  the  Nveteran  Mounier,  to  represent  Dauphin^  in 
the  States-QeneiaL  There  he  soon  made  himself  remarked  by  the 
clearness,  facility,  and  vigorous  reasoning  of  his  oratory.  In  spite 
of  his  youth  he  speedily  acquired  weight  and  authority,  took  a 
leading  part  in  all  the  most  important  discussions ;  and,  in  the 
Constituent  Assembly,  several  times  ventured^  not  unsuccessfully, 
to  measure  himself  with  Mirabeau.  He  was  ardently  attached 
to  liberty ;  but  was,  at  the  same  time,  a  friend  to  monarchical 
government,  which  he  believed  to  be  best  suited  to  France.  With 
his  usual  penetration  he  soon  perceived  the  real  state  of  parties, 
and  the  true  nature  of  the  great  movement  that  was  agitating  the 
country  in  1789,  and  the  utter  impossibility  of  arresting  it  by  the 
half  measures  which  his  colleague  Mounier  and  his  followers 
wished  to  employ.  **  Mounier  and  his  partisans,''  he  said, 
"  seemed  not  to  have  perceived  that  there  was  a  revolution ;  tbey 
wished  to  construct  the  edifice  with  the  materials  which  had  just 
been  broken  down."  He  found  thi^e  systems  contending  for  the 
mastery.  The  first  wished  to  regenerate  the  monarchical  power 
by  changing  the  sovereign  ;  this  was  the  secret  wish  of  the 
Orleans  party.  The  second  aimed  at  substituting  a  republican 
government  for  monarchy.  While  the  third  had  for  its  object  to 
preserve  both  the  throne  and  the  sovereign ;  and,  at  the  same 
time,  to  recast  and  renew  all  the  other  parts  of  the  government. 
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To  this  last  partj  Bamave  at  once  attached  himself,  and  remained, 
during  his  short  political  career,  its  consistent  amd  tmflinchi&g 
supporter.  During  the  stormy  debates  thai  often  took  place  in 
the  Assembly,  and  gave  rise  to  a  number  of  personal  quarrels,  he 
got  involved  in  a  duel,  which,  however;  terminated  without  blood* 
shed.  A  deputy  named  Oazal^  had  exdaittied,  locking  pbintedly 
at  Bamave,  that  all  the  members  of  the  left  were  brigands ;  and. 
on  Barnave's  inquiring  his  meaning,  he  toM  hiin  that  tiie  insult 
was  specially  levelled  at  him.  Next  day  ia  meeting  took  place  in 
the  Bois  de  Boulogne,  Barnave  being  seconded  by  Lamelh,  and 
Cazal^  by  Saint-Simon.  Barnave  fired  first,  and  missed;  and 
Cazalds'  pistol  twice  hung  fire.  "  I  beg  you  will  excuse  me,"  poiitdy 
exclaimed  Cazal^"  **  I  am  here  to  wait  your  pleasure^**  returned 
Barnave.  During  the  time  the  seconds  were  re-charging  the  pistols, 
the  two  antagonists  conversed  with  the  utmost  coolness.  *'  I  should 
be  heartbroken  to  kill  you/'  said  Oazal^ ;  '*  but  you  give  ns  a 
great  deal  of  annoyance.  I  sliould  only  like  to  keep  you  out  of 
the  tribune  for  some  time."  ''I  am  more  generous,"  retorted 
Barnave,  ^*  I  desire  scarcely  to  touch  you,  for  you  are  the  only 
orator  on  your  side  of  the  house ;  whilst  on  tnine,  they  would 
scarcely  notice  my  absence.^  At  the  second  fire  the  bullet  of 
Barnave  struck  Cazal^  on  the  forehead,  but  merely  inflicted  a 
severe  contusion,  the  rim  of  his  hat  having  deadened  tlie  Mow. 
In  the  autumn  of  1790  Barnave  was  appointed  President  of  the 
Assembly,  and  was  subsequently  sent,  along  with  La  Tour-Mau- 
bourg,  and  Potion,  to  bring  hsxk  the  King  and  Queen  from  Var- 
ennes,  where  their  flight  from  France  bad  been  arrested.  Through- 
out the  journey^  he  conducted  himself  like  a  man  of  honour  and 
fbeling  towards  the  unfortunate  Queen ;  and  by  so  doing  prepared 
the  way  for  his  own  arrest  and  condemnation  at  no  distaat  date. 
He  clearly  perceived  the  fatal  error  Committed  by  the  Oonstituent 
Assembly  in  resolving  that  none  of  its  members  should  fbrm  part 
of  the  approaching  legislature — ^an  error  which  in  reality  re- 
opened  and  perpetuated  the  revolution,  while  declaring  it  at  an 
end  ;  and  how  truly  he  estimated  tlie  character  of  the  moderate 
party,  to  which  he  belonged,  may  be  seen  from  the  following  re- 
markable passage  in  his  memoiiu  ^'The  moderate  party/'  he 
says,  ''  which,  both  in  numbers  and  composition,  should  be  re- 
garded as  the  nation  itself,  has  scarcely  any  influence ;  it  throws 
itself,  indeed,  as  a  make- weight  on  tlie  side  which  seeks  to  moder- 
ate the  revolution,  but  it  scarcely  dares  to  give  public  utterance 
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to  iU  wishes,  Wkem  evaxits  w];uch  it  ha3  tbs  most  dreaded  a^ 
oonsommatedy  it  ^dorses  tb^pi.  ,  It  abandons  its  former  chiefs^ 
uid  its  former  pippcipln  mtd  seeks  only,  in  its  pew  career,  still 
to  form  the  rear-^uard,  a^d  to  retard  thQ  march  of  the  revolution- 
uy  coliuiiii»  in  whose  train  it  is  dnggg^d  along  in  spite  of  itselt 
This  party  bas^  always  ooward-Iike»  abandoped  its  leaders,  whilst 
tiie  aristocratio  and  popular  party  have  always  supported  theirs. 
All  that  we  can  expect  from  it,  \^.  general,  are  secret  good  wishes 
and  some  apphuise  whep  one  has  conque^*ed  for  it,  a  feeble  support 
in  ttuooess,  no  resouxces  in  defeat,  no  hppe  of  vengeance.  In  thii| 
revolution  it  has  nevar  posi^essed  any.  energy,  unity,  or  talent  for 
attack."  On  the  dissolution  of  the  Constituent  iLssembly,  Barnave 
returoed  to  bis  hom€|  at  Grenoble^  where  we  find  him,  in  spite  of 
his  sense  of  the  errors  and  crimes  of  .the  revolution,  giving  th^ 
{[^owii^  eloquent  testimony  to  th^  good  it  had  wrought.  "  What 
a  vast  space  traversed  in  these  thre^  years,  and  without  our 
being  aUe  to  flatter  ourselves  that  we  have  arrived  >at  the  end  of 
our  journey  1  We  have  dug  very  deep^  we  have  found  a  new  and 
fertile  soil ;  but  what  an.  amoi,uit  of  corrupt  exhalations  has  it 
sent  fcrth  !  How  much  public  spirit  in  individuals,  how  much 
ooQiage  in  the  mass ;  but  how  very  little  of  real  character,  of  c^lm 
ibree,  ai^  especially  of  true  virtue !  Arrived  at  my  home,  I  ask 
myself  if  it  would  not  have  been  as  well  never  to  have  left  it ; 
a&d  I  have  need  of  9>  little  reflection  to  answer,  so  much  does  the 
poeition  in  which  this  new  Assembly  has  placed  us  abate  the 
courage  and  energy.  However,  when  I  consider  a  little,  I  am 
coDvinced  that,  whatever  happens,  we  cannot  cease  to  be  &ee,  and 
that  the  principal  abuses  which  we  have  destroyed  will  never  re^ 
appear.  How  many  misfortunu^,  should  we  undergo  to  make  us 
foiget  such  great  advantages  T*  Soon  after  his  return  home, 
Bacaave  was  arrested  on  a  charge  of  correspondence  with  the  royid 
fBiuilj,  detained  for  a  year  in  captivity  in  Dauphin^,  brought  tp 
Paris  on  ^  March  1793,  and  beheaded  on  the  3Uth  of  the  same 
month'  He  was  oi^ly  thirty-two  when  he  died,and  hi^  political  career 
had  laabad  little  more  than  four  years.  Bamave!s  greatest  oratorii* 
cal  success  in  the  Constituent  Assembly  was  his  speech  on  the 
qoestion  of  the  ii^vidability  of  the  royal  person,  in  wliich  he  dis« 
played  admiTable  eloquence,  and  just  and  exalted  political  views. 
He  uneompromisjiiigly  maintained  the  doctrine  of  the  inviolability 
aod  inpespoasibility  of  a  couKtitutipnal  king,  and  endeavoured  to 
thtow  around  the  unfortunate  monarch  the  protection  of  the 
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xnnntle  of  the  law ;  and,  m  spite  of  the  diataatefiiliiess  of  bis 
theory  to  many  of  his  faearere,  he  anainBatned  :it  with  a  laigeness 
of  view,  a  digoity,  and  a  fervour  that  dmw  down  almost  uni- 
versal applause.  Madame  de  Stael  said  of  him*  ihsA  bis  eloquenoe  re- 
sembled that  of  the  best  EDglieb  models,  ifrom  its  dose  and  vigorous 
reasoning,  its  appeal  to  the  judgotont  rather  than  the  passions  ; 
and  an  eminent  fVench  critic  of  a  more  recent  date  affirms,  "  If 
we  would  name  at  a  distance,  among  the  xfien  of  that  great  As- 
sembly the  orator  who'  would  irepi*esent  it  most  fiiithfully  from 
its  first  to  its  last  day,  in  its  continuity  and  consistency  of  char- 
acter, in  its  capacity,  in  its  splendour,  in  ito  faults,  in  its  integrity 
also,  a;nd  in  the  work  of  its  healthful  majority,  it  would  be  neither 
Hirabeaa,  too  great,  too  corrupt^  .too  soon  elevated  to  power,  that 
we  would  choose,  nor  Manry,  the  Mirabean  of- the  minority,  nor 
La  Fayette  not  suffiiiteniiy  tioquent,  nor  others ;  it  .would  be,  for 
the  combination  of  qualities  which  best  express  the  physiognomy  of 
the  Constituent  Assembly,  that  youngdeputy  of  Danphin^,iBamave" 
Yergnitod,  like  'Bamave,  belonged  to  a  provincial  Bar^ — that 
of  Bordeaux — and  his  brilliant  public  career  was  even  shorter 
than  that  of  the  great  stsltesman  and  orator  of  Grenoble,  seureely 
extending  over  four  years*— for  the  revolution,  like  Saturn,  was 
fond  of  devouring  its  own  children.  -  His  fame  as  an  advocate  stood 
high  before  he  entered  upon  the  dangerous  arena  of  the  public  life  of 
the  revolution;  but  the  splendour  of  his  eloquenoe  and  the  ascend- 
ancy of  his  position  in  the  National  fiUid  Legislative  Assemblies 
has  entirely  eclipsed  his  professional  reputation,  and  procured 
for  him  the  fame  of  being,  with  the  exceptions  of  Mirabean  and 
Barnave,  the  greatest  oi&tor  of  the  revolution.  UnfortODately, 
however,  in  spite  of  his  eloquence,  patriotism,  and  disintqipested- 
ness,  Yergniand  was  wanting  in  poUtioal  foresight  and  in  decision 
of  purpose,  and  no  man  did  more  than  he  to  widen  the  hresch 
between  the  throne  and  the  people,  to '  place  the  supreme  pewer 
in  the  hands  of  the  lowest  and  most  brutal  of  the  populace,  and 
thus  to  prepare  the  way  for  the  reign  of  terror.  He  permitted 
the  Jacobins  to  gain  power  when  he  might  have  crushed  or  dis- 
armed them.  He  advocated  extreme  councils  untU  it*  was  too  late 
to  fall  back  upon  moderate  measures,  and — like  the  magician's 
servant  in  the  story— called  forth  a  spirit  whidi  he  could  not 
control,  and  which  finally  tore  him  to  piecea.  The  reign  of  terror 
claimed  him  as  one  of  its  earliest  and  toost  illoBtiious  victims, 
and  liis  premature  death  on  the  scaffold  in  the  flower  of  his  days 
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and  the  heigbt  of  bis  fAculties,  "was  a  bitter  expiatioii  of  bis  ercors 
of  jadgmetit  and  vaetliation  of  purpose.     Yet  it  cannot  be  for- 
gotten that  the  most  eloquent  voice  in  France  was  raised  to  en- 
snre  and  precipitate  this  fiiU  of  the  monareby;  to  eiaforoe  the 
utmost  severities  against  the  emigr^;  to  bring  Lessent,  the  minis- 
ter of  Louis  XVI.  to  the  scaffiodd ;  to  justify  the  cowardly  assassins 
of  Avignon;  tb  p^ttecute  the  priesthood;  to  vote  for  the  death  of 
tiie  king.     But  wfaile  adzmtting  Yexgniaitd's  want  of  political 
prudence  and  'foresight^  the  purity  of  his  motives  and  tbe<fiin- 
oerii^  of  hii»  convictions  must  at  the  same  time>.  be  fully  granted. 
The  following  brief  extracts  from  some  of  his  spqedieft  on  meteor- 
able  oceasions  may  give  a  slight  idea  of  the  brilliant  character  of  his 
eloquence.     The  first  is  from  'tbe  speech  against  Lessent  on  10th 
Match  1792.     S4reiching  out  his  hand  and  pointing  towards  the 
Tuileries  the  orator  exclaimed :  "  From  this  tribune  from  which 
I  address  you»  I  behold  the  palace  where  perverse  counHcUors 
mislead  and  :deeeive  the  king  whom  the  constitution  has  given 
us,  fer^  'the  •fett€D*s  with  which  they  wish  to  enchain  us,  and 
pre^re  theisohemes  which  would  deliver  us  .up  to  the  house  of 
Austria !     I  behold  the  windows  of  the  paiace  where  they  concert 
the  oeanteiHre^olution,  where 'they  contrive:  tbe  means. of  repinngT 
ing  ^S' into 'the  horrOrs  of  slavery,  afber  having  made  us  pass 
through  all  the  <fisorders  of  anarchy  and  all  the  furies  of  civil 
war!     The  day  has  come  wben  you  can  put  a  stop  to  such 
audacitfy  I    Consternation'  and  terror  have  often  gone  forth  in 
andent  UtteA  from  that  famous  palace,  let  them  return  to  it  to- 
day in  the  name  Of  the  law  V     The  second  extract  which  we 
shall  give  is  from  a  speech  in  which  Yei^paiaud  boldly  and  nobly, 
atihe  risk  of  his  lifb,  denounced,  the  horrible  massacres  of  Sep- 
tember, in  which  the  Parisian  mob  had  murdered  by  hundreds 
tbe  prisoners  in  tbe  different  prisons  of  the  city.     His  eyes  had 
at  last  been  opened  by  these  hideous  butdieries.    But  his  illusions 
were  dispelled  too  late.     The  |>ower  of  the  Jacobins  was  confirmed. 
But  the  day  after  the  night  of  these  massacres  he  thus  boldly  de- 
nounced them  in  the  Assembly.     '^  The  blinded  Parisians'  dare  to 
say  that  they  are  free  !     Ah  !  they  are  no  longer  the  slaves,  it  is 
true,  of  crowned  tyrants,  but  they  are  the  slaves  of  the  vilest  of 
men,  the  most  detestable  of  scoundrels.     It  is  time  to  break  these 
shoiheftd  chains,  to  crash  this  new  tyranny!     It  is  time  that 
those  irho  have  made  good  men  tremble,  should   be  made  to 
bemble  in  their  turn.    I  am  not  igfioraut  that  they  have  daggers 
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at  their  bidding ;  but^  I  take  yon  to  witoeas^  that  my  voice  shall 
thunder  with  all  the  foree  it  poseesaes  againat  aaeh  orimea  and 
such  tyrants !  What  care  I  for  daggers  and  aaaassiiis !  What 
matters  life  to  the  representatives  of  the  nation,  when  the  ques- 
tion regards  the  safety  of  the  peo}^  V* 

Two  other  deputies  from  the  Oironde^Guadet  and  Genaanxiid,  were 
distinguished  members  of  the  French  Bar,  and  about  the  same  age  as 
Yergniaud — thirty-six — when  they  were  called,  like  him,  to  take 
an  active  part  in  politioel  lile.  The  various  qualities  of  their  elo- 
quenee  have  been  happily  characterised  by  an  emtneat  advocate  of 
the  present  day.  ''  Quadet,  an  impassioned  orator,  supported  with 
ittipetnous  vehemence  extreme  opinions ;  he  spoke  extempore  with 
remarkable  facility,  and  excelled  in  dealing  the.  most  terriUe 
blows  to  his  anta^nists.  Always  ready,  he  thxew  himself  boldly 
into  the  tribune,  and  there  displayed  the  inexhaustible  reaouroes 
of  his  fertile  intellect.  As  calm  as  Quadet  was  im|>etuons, 
Gensonn^,  austere  and  gmve,  possessed  no  seductive  qualities;  but, 
endowed  with  an  accurate  judgmeot,  he  understood  how  to  state 
the  subject  under  discussion  in  the  most  powerful  manner  and  in 
the  fewest  words,  and  if  he  was  unable,  to  captivate  his  beaxeKs 
by  the  charms  of  his  eloquence,  be  at  least  nndetatood  how  to 
convince  them  by  the  force  of  his  reasoning.  Yeigniaud  united 
the  impetuous  eloquence  of  the  first  to  the  inflexible  logic  of  the 
second,  and  excelled  both  by  the  elevation  <^  his  thoughts  and 
the  sustained  dignity  of  his  language.  The  moat  accompliabed 
orator  of  the  Qironde,  he  belonged  to  that  mre  ckss  of  men  who 
have  no  need  gradually  to  grow  to  greatoess  in  an  asseitibly,  but 
who,  by  a  single  bound,  spring  into  the  first  rank  and  there 
maintain  themselves  without  an  effort/' 

Another  great  man  belonging  to  the  Bsr  of  the  aneient  Parlia- 
ment, and  a  prominent  figure  in  the  revolutioil,  waa  Boiny 
d'Anglae,  bom  at  St  Jean  Ghanfare  in  1756,  and  died  at  Paris  in 
1826.  He  is  indeed  better  known  as  a  writer,  a  magistrate,  and 
a  statesman,  than  as  a  lawyer ;  but,  aa  he  was  admitted,  when  a 
young  man,  advocate  to  the  Parliament  of  Paris,  we  are  entitled 
to  rank  him  among  the  celebrities  of  the  Bar,  which  we  are  the 
better  pleased  to  do,  as  his  was  not  only  a  useful,  consistent,  and 
successful  life,  but  was  also  illustrated  by  one  of  the  most  splendid 
examples  of  civil  courage  recorded  in  the  annals  of  fadetory.  In 
the  revolutionary  assemblies  Boissy  d'  Anglas  was  distinguiRbed 
for  moderation,  firmness,  and  appKoation  to  business^     In  bis 
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Speech  oq  the  pimkhmeDt  of  Loois  XYL,  he  said :  '*  I  reject  the 
opinioa  of  those  who  would  put  Louis  to  death ;  I  vote  that 
Louu  he  detained  in  a  secure  place  utttil  peace  and  the  recognition 
of  the  republic  by  all  the  powers,  allow  of  his  banishment  fitH>m 
France."  He  had  no  part  in  the  reign  of  terror;  but  yielded  to  the 
scdieitatione  <^  Tallien  and  Barrbre,  and  joined  them  in  order  to 
procure  the  overthrow  of  Bobespierre.  His  adhesion  had  a 
powerful  effect  in  deciding  the  result  of  the  struggle  But  the 
most  glorious  day  in  the  life  of  Boissy  d'Anglas  was  the  25  th  of  May 
1795,  when  the  mob  of  Paris^  recruited  by  the  thieves,  murderer^ 
and  evil>difi(po8ed  peiBons  of  the  capital,  burst  into  the  ball  where 
the  National  Convention  was  sitting.  The  rabble  were  armed 
aad  furious^  and  many  women  were  to  be  found  in  their  ranks. 
They  uttered  the  most  savage  threats,  and  soon  compelled  Vernier, 
who  was  sitting  as  IVesident  when  they  entered,  to  leave  the 
chair.  He  was  suooeeded  by  Andr^  Bomont,  who  was  also  speedily 
ibiced  to  retreat,  terrified  by  the  fuiy  of  the  mob,  who  seemed 
bent  on  bloodshed.  Boissy  d'Anglas,  whose  firmness  of  character 
was  well  knownf,  and  who  had  previoinly  given  many  proofs  of 
courage  and  devotipn,  was  then  appealed  to  by  his  panie-struck 
ocdieagues.  He  responded  to  the  call,  seated  himself  in  the  Fresi^ 
denf  s  chaiT,  and  assumed  his  hai  The  exasperated  rabble  men- 
aced him  with  instant  death,  brandished  awords  over  his  head, 
and  pointed  muskets  and  pistols  a;t  his  iM'e&st,  but  still  he  kept 
his  phce  and  showed  no  signs  of  alarm.  The  deputy  Kervelegan 
was  seised  befiMre  bis  eyes,  and  despatched  by  repeated  sabre 
strokes  close  to  the  tribune.  His  colleague  Feraud  was  also 
mardered,  and  his  head,  cut  off  and  stuck  en  the  point  of  a  pike, 
was  carried  roimd  the  hall  and  at  last  brought  to  a  stand 
before  the  President's  chair.  Then  Boissy  d'Anglas,  who  had 
htthertn  sftt  calm  and  immoveable  in  the  midst  of  the  tumult, 
rose  from  bis  seat,  took  off  bis  hat^  and  reverently  saluted  the 
head  of  the  murdered  deputy.  But  neither  the  ferocious  threats 
of  the  inftiriated  mob,  nor  the  bloody  weapons  pointed  at  his 
breaaty  could  drive  him  to  forsake  his  post,  and  his  heroic  firmness 
prevented  his  terrified  colleagues  from  deserting  the  hall  of  the 
Convention.  Even  over  the  rabble,  drunk  with  excitement  and 
maddened  by  the  taste  of  blood,  his  unshaken  calmness  and  -con- 
tempt of  dea^  exercised  a  controlling  influence,  and  he  maintained 
his  place  Uninjured  until  the  evening,  when  the  approach  of 
scAne  troops  terrified  the  mob  and  induced  them  to  disperse. 


356  THE  FRENCH  BAR. 

leaving  the  Convention  to  proceed  with  its  deliberations  at  1 1 
o'clock  at  night.  It  was  the  most  glorious  day  of  Boissy  d'Anglas' 
useful  and  busy  life.  Next  morning,  when  he  entered  the  Con- 
vention, he  was  greeted  with  enthusiastic  shouts  of  applause,  and 
was  solemnly  thanked  in  the  name  of  his  countiy.  This  famous 
scene  has  since  been  a  favourite  theme  with  French  historical 
painters.  It  has  been  depicted  by  Delacroix,  Vinchon,  Court,  and 
other  well  known  artiste.  We  have  seen  M.  Court's  picture — a 
highly  dramatic  and  powerful  work  on  a  large  scale.  It  is  the 
property,  we  believe,  of  the  French  government.  In  it,  the 
moment  is  selected  when  Boissy  d'Anglas  is  in  the  act  of  saluting 
the  head  of  the  murdered  Feraud.  He  is  represented  as  a  stately 
figure  with  a  noble  head,  with  dark  hair,  and  an  olive  complexion, 
not  unlike  the  portraits  of  the  great  Napoleon. 

After  the  passing  of  the  laws  abolishing  their  order,  the  former 
advocates  endeavoured  to  maintain  some  bond  of  union  among 
themselves,  in  hopes  of  better  times.  But  of  the  600  names  on 
the  roll  in  1789,  many  gave  up  the  profession ;  about  46  accepted 
of  some  of  the  newly  constituted  judicial  appointments ;  and  some 
were  elected  members  of  the  National  Assembly,  among  whom 
were  Tronchet,  Target,  Camus»  Martineau,  Hutteau,  Sanson,  and 
Treilhard.  There  remained  about  150,  who,  while  accepting  the 
new  designation  of  hommes  de  loi,  were  yet  united  into  a  sort  of 
voluntary  association,  preserving  the  ancient  customs  and  dis- 
cipline. They  carefully  avoided  mixing  themselves  up  with  the 
intruders,  without  talent,  and  often  without  morality,  who  came 
forward  to  practise  before  Uie  new  tribunals.  Among  the  most 
distinguished  in  this  group  of  former  advocates  we  find  the  names 
of  Delamalle,  Bellart,  Berryer,  Billecoq,  Delacroix-Frainville, 
Gairal,  and  Gicquel. 

We  have  spoken  of  the  new  courts  created  by  the  revolution- 
ary assemblies,  and  shall  now  proceed  briefly  to  consider  their 
nature  and  constitution.  The  administration  of  civil  justice  was 
regulated  by  the  law  of  August  1790,  which  entirely  altered  the 
existing  judicial  organization.  It  admitted  arbitration  as  the  chief 
means  of  deciding  civil  suits.  Every  citizen  had  the  right  to  plead 
his  own  cause.  Justices  of  peace  were  established,  and  also  judges 
in  the  first  instance,  who,  in  appeal  cases,  became  judges  of  the 
decisions  of  each  other.  The  law  also  created  Courts  of  Police 
and  of  Commerce.  The  revolutionary  legislators  likewise  occupied 
themselves  with  the  administration  of  criminal  justice ;  and,  in 


THE  FRENCH  BAR  357 

some  respects,  made  imporiaut  improvements.  In  October  1789, 
a  decree  of  the  National  Assembly  established  the  freedom  and 
publicity  of  the  defence  of  accused  persons ;  and,  in  the  following 
year,  measures  were  t^.ken  for  the  preparation  of  a*  law  for  insti- 
tuting and  regulating  trial  by  jury.  The  constitution  of  3d  Sep- 
tember 1791  established  jury  trial  in  criminal  cases,  and  appointed 
a  supreme  national  court  charged  with  taking  cognizance  of  the 
crimes  and  offences  of  the  officers  of  the  state,  which  was,  how- 
ever,  soon  afterwards  abolished.  The  decree  of  1 6th  and  29th 
Sept.  1791,  contains  a  code  of  criminal  jurisprudence,  whereby 
the  great  principles  of  public  order  and  of  respect  for  the  persotis 
and  property  of  citizens,  are  protected  by  an  entirely  new  hody 
of  laws.  These,  indeed,  were' susceptible  of  material  improvements  ; 
but  they  bear  the  stamp  of  remarkable  wisdom  and  moderation. 
They  regulate  the  steps  necessary  for  bringing  an  accused  before 
the  tribunals,  and  create  juries  of  accusation  charged  with  decid- 
ing whether  the  case  should  be  brought  to  trial,  trace  the  rules 
of  procedure  before  the  criminal  tribunal,  establish  the  publicity 
and  liberty  of  defence,  and  finally  accord  to  those  condemiled  the 
power  of  appeal  in  cassation  for.  any  infraction  of  the  law.  A 
subsequent  decree  abolished  the  torture^  the  extension  of  capital 
punishment  to  a  great  number  of  offences,  secret  procedure,  the 
absence  of  defenders,  and  other  monstrous  abuses  that  had  dis- 
graced  the  ancient  administration  of  criminal  justice.  And  here 
it  is  worth  remarking  that  that  atrocious  old  system  had  not  even 
the  excuse  of  being  produced  in  barbarous  times.  Under  the 
earlier  kings  of  France,  crimes  might  be  compounded  for  by  pecu- 
niary penalties.  The  laws  of  Saint  Louis  make  careful  provision 
fbr  the  defence  of  the  accused,  and — ^as  we  have  before  noticed^ — 
even  in  judicial  combats,  the  presence  of  advocates  was  necessary 
to  watch  over  the  regularity  of  the  forms.  It  was  not  until  the 
comparatively  enlightened  period  of  the  16th  century,  that  Francis 
the  First  increased  the  severity  of  punishments  and  prohibited 
the  defence  of  the  accused  ;  and  from  that  time  down  to  the  revo- 
lution, parliaments  and  magistrates  had  shown  a  strange  eagerness 
to  maintain,  and  even  to  increase,  the  severity  of  the  provisions 
of  this  system  of  cruelty  and  injustice.  Bourdin,  procureur- 
g^n^ral,  demanded  still  more  rigorous  punishments  than  those 
contained  in  the  laws  of  Villers-Cotterets :  under  Louis  XIV., 
when  the  subject  was  under  discussion,  fussort,  a  councillor  of 
state,  also  argued  in  defence  of  these  barbarous  laws ;  and,  in 
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1785,  the  Advocate-General  Segaiar  and  the  parliam^it  sapported 
them  with  all  their  might.  The  laws  of  1789-90,  and  1791, 
which  swept  away  this  savage  and  superannuated  legislation,  are 
among  the  glories  of  the  revolution,  and  serve  to  balance,  to  some 
extent,  its  subsequent  excesses  and  crimes. 
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The  position  of  Scotch  leading  counsel  in  appeals  in  the  House 
of  Lords   has  more  than    once  been  the   subject  of  discussion, 
and   even    the  occasion  of  collision  with   the  bar  of   England. 
The  relative   rank   of  the   Lord  Advocate  and  Attorney-General 
was  only  fixed  in  1834,  and  that  of  the  Dean  of  Faculty  is  still 
unsettled,  even  the  present  distinguished  holder  of  that  office  being 
allowed  to  lead  English  Q.  C.'s  only  under  protest     But  the  ques- 
tion has  lately  been  raised,  in  a  somewhat  new  form.     Until  a  few 
years  ago  the  position  of  the.  law  officers  of  the  Crown  in  Scot- 
land, on  their  ceasing  to  hold  office,  was  anomalous  in  the  extreme 
In  consequence  of  this  fortuitous  circumstance  they  ceased  to  lead  by 
virtue  of  their  official  rank,  and  were  obliged  to  yield  (except  where 
special  concession  was  made)  to  the  ordinary  rule  of  seniority.     In 
1858,  by  resolution  of  the  Faculty,  they  were  allowed  to  retain  a  cer- 
tain precedence  acquired  by  their  tenure  of  office,  taking  rank  of 
course  after  the  Lord-Advocate,  Dean  of  Faculty,   and  SoUcitor- 
GeneraL    This  arrangement,  however,  could  not  be  binding  except 
on  the  bar  of  Scotland.    It  is  a  mere  bye-law  or  enactment  of  the 
Faculty  of  Advocates,  those  in  whose  favour  it  was  passed  wear  no 
insignia  of  the  rank  accorded  to  them  by  their  brethren,  and  have  no 
right  to  speJik  from  within  the  bar.     Accordingly,  in  appeals  from 
Scotland,  Queen's  Counsel  assert  their  right  to  take  precedence  of  an 
ex-Lord- Advocate  or  ex-Solicitor-General;  and  we  have,  during  the 
present  session  of  Parliament,  been  very  nearly  witnessing  the  ex- 
Solicitor-General  of  Scotland  appearing  at  the  bar  of  the  House  of 
Lords  led  by  English  Q.O/s  of  greatly  inferior  standing.    This  hu- 
miliating spectacle  has  only  been  averted,  we  understand,  in  one  or 
two  cases,  by  the  firmness  of  the  agents  concerned,  who  insisted  that 
the  counsel  in  whom  they  had  confidence,  and  whom  they  had  re- 
tained for  the  purpose,  should  be  allowed  to  do  the  work.     It  is 
natural,  therefore,  that  this  subject  should  have  been  much  discussed 
of  late,  and  that  propositions  for  removing  the  evils  complained  of 
should  have  been  brought  forward.    There  can  be  no  doubt  that  the 

i)rofe8sion  in  Scotland  will  only  be  asserting  its  own  rights,  and  fol- 
owing  out  to  its  necessary  consequence  what  was  done  in  1858,  if 
they  ask  the  Queen  to  give  her  law  officers,  with  their  commissions, 
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and  as  part  of  ib^m,  the  right  to  wear  silk,  and  speak  from  within 
the  bar  after^  as  well  as  during,  their  tennre  of  office.  Whether  adr 
vantage  should  be  taken  of  this  opportunity  to  define  the  position  of 
the  Dean  of  Faculty  in  the  Appellate  Court  is  another  question  ; 
but  we  think  that  there  should  be  no  difficulty  in  doing  so,  and 
that  the  just  claim  of  the  Scotch  bar  to  have  an  imperial  recog- 
nition of  the  rank  of  their  leader  ought  to  meet  with  no  opposition 
from  any  quarter. 

But  a  suggestion  has  been  made  of  a  vastly  wider  scope,  and  more 
questionable  character.  It  has  been  proposed  to  introduce  the 
marked  distinction  which  exists  in  England  and  Ireland  between 
senior  and  junior  counsel  by  asking  the  Queen  to  confer  patents  of 
precedence  on  selected  members  of  the  bar ;  in  other  words  to  make 
them  Queen's  Counsel  It  is  supposed  that,  besides  assuring  to 
several  men  who  are  well  entitled  to  lead  any  English  Q.C.  (except 
perhaps  two)  their  fit  place  in  appeals  in  the  House  of  Lords,  this 
innovation  would  in  various  ways  have  a  beneficial  effect  within  the 
Kmits  of  the  Scottish  Courts.  It  would,  it  is  said,  clearly  mark  off 
senior  counsel  and  prevent  them  from  taking  work  which  should 
projperly  fall  to  juniors.  It  would  benefit  the  junior  bar  by  intro- 
ducmg  a  rigid  rule  of  etiquette  forbidding  a  leading  counsel  to  write 
pleadmgs,  or  act  alone  in  a  cause  ;  and  it  would  greatly  benefit  some 
deserving  coimsel  whose  business  has  fallen  oS,  because,  while  they 
are  not  themselves  in  the  habit  of  leading,  they  are  precluded  by  the 
ordinary  etiquette  from  acting  under  men  in  senior  practice  who  are 
their  juniors  at  the  bar.  We  are  not  disposed  to  deny  that  in  some, 
though  not  in  a  considerable  number  of  individucd  cases,  some  benefit 
might  be  derived  from  an  organized  system  of  promotion  such  as 
exists  in  England  and  Ireland.  But  we  would  not  for  the  sake  of  a 
few  men  give  up  the  far  greater  public  advantages  which  flow  from 
free  competition,  and  still  more  would  we  deprecate  the  introduction 
of  a  "  mock  dignity,"  as  the  Q.  C.  ship  has  been  styled  in  England, 
which  would  sooner  or  later,  probably  from  the  very  first,  be  degraded 
into  a  machine  for  manufacturing  political  influence,  and  which  would 
inevitably,  with  whatever  affectation  of  conscientiousness  the  patron- 
age mighi;  be  bestowed,  engender  infinite  jealousies  and  heartburnings 
among  men  who  have  hitherto  dwelt  together  in  unity  as  much 
as  it  is  in  human  nature  to  do  so.  The  experience  of  the  English 
bar  teaches  us  what  the.  result  would  be.  Indeed,  but  for  the  abuses  of 
this  system  in  England  we  should  never  have  heard  of  the  proposal  to 
ticket  our  senior  counsel  with  silk  gowns.  In  1799  there  were  but 
fifteen  Queen's  counsel,  and  the  occasions  were  necessarily  much 
less  frequent  on  which  these  were  engaged  in  the  same  appeal  with 
Scotch  advocates  than  now,  when- the  number  of  silk  gowns  is  153. 
The  present  condition  of  the  English  bar  indeed  is  a  warning  to  those 
who  fancy  that  all  abuses  will  be  prevented,  and  only  the  advantages 
of  the  system  befelt,  merely  by  fixinga  numerical  limit  to  the  number 
of  silks  which  the  crown  may  competently  grant    No  such  hmit 
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would  be  long  observed  (even  if  it  could  be  fixed  consistently  with  the 
prerogative  of  the  Crown),  and  a  few  years  hence  we  should  have  the 
same  political  corruption  in  the  Parliament  House  which  now  exists 
in  the  distribution  of  silks  in  the  sister  country.  The  English  sys- 
tem of  promotion  is  now,  as  Englishmen  themselves  describe  it 
(L  T.  vol.  38,  p.  4),  a  mere  device  by  which  political  support  is 
made  the  condition  of  professional  advancement,  for  a  change  of 
government  means  not  only  a  new  Premier,  Chancellor,  and  Attor- 
ney-General, but  a  new  batch  of  Queen's  Counsel  And  what  does 
professional  advancement  of  this  kind  mean?  It  implies  higher 
fees  ;  a  share  in  the  government  of  the  Inns  of  Court,  for  every  Q.C. 
becomes  a  bencher  ;  in  the  case  of  a  man  of  any  ability  a  share  in  the 
leading  business  in  the  Courts,  for  Q.C.S  are  emphatically  leaders ; 
the  possession  of  what  popular  opinion  regards  as  a  prize  in  the  pro- 
fession, and  what  is  undoubtedly  a  stepping-^tone  to  higher  positions. 
A  man's  professional  prospects,  at  a  certain  stage  of  his  career,  are 
often  made  or  marred  by  the  manner  in  which  this  patronage  of  the 
Crown  is  exercised.  We  have  before  us  a  tract  by,Mr  Edward  Web- 
ster of  Lincoln's  Inn,  read  before  the  Juridical  Society  of  London, 
and  published  by  them  in  their  "  Papera,"  (voL  ii.,)  and  which  was 
also  published  separately  (London,  Draper,  1861).  This  able  paper 
exposes  the  various  evUs  which  have  accompanied  the  departure 
from  the  principle  of  free  competition,  and  the  loss  of  the  liberties 
of  the  bar  in  England,  and  it  points  out  in  particular  that  to  which 
we  now  i-efer  : — 

*'  The  present  system  of  promotion  frequently  operates  so  as  to  cause  unaToidable 
damage  as  regards  a  barrister's  professional  income,  since  not  to  advance  at  the  bar 
is  to  retrograde,  and  although  it  ma^  be  alleged  that  this  would  be  true  were  there 
no  division^  yet  there  is  this  great  distinction,  viz.,  that  whereas,  if  the  bar  were  one 
body,  the  barrister  would  alone^e  responsible  for  any  diminution  of  his  employment; 
under  the  present  system  of  two  bars  he  is  not  so,  because  he  may  be,  and  oftttmes 
is,  prevented  handling  the  instrument  necessary  for  his  advance,  whilst  it  is  put  into 
the  hands  of  his  rivals,  it  may  be  not  a  whit  better  entitled  to  it  than  himself.  The 
barrister^  however,  has  no  right  to  complain  if  the  svstem  be  the  best  for  the  State ; 
indeed,  he  cannot,  without  covering  himself  with  riaicule,  complain,  in  so  far  as  his 
position  is  occasioned  solely  by  himself.  He  enters  the  profession  in  common  with 
other  men.  The  same  instruments  are  within  his  power,  and  the  start  in  the  pro- 
fessional race  is  fair  and  open  to  every  competitor.  Some  have,  indeed,  when  start- 
ing the  aid  of  a  friendly  solicitor,  and  doubtless,  the  absence  of  this  support  has,  it 
may  not  be  unfrequently,  made  the  profession  hopeless.  Such  instances  of  failure 
are,  however,  we  believe,  though  not  very  rare,  exceptional.  Moreover,  early  in  his 
career  the  young  barrister,  if  he  should  perceive  his  prospects  at  the  bar  likely  to 
disappoint  fiim,  may  betake  himself  to  some  other  calling;  but  in  the  more  advanced 
stage  of  his  profession,  when  the  rank  and  privileges  of  the  inner  bar  become  under 
the  present  system  necessary  to  secure  an  increasing  and  to  prevent  a  decreasing  pro- 
fessional income,  if  the  barrister  be  denied  this  advancement  from  some  unknown 
cause,  it  may  be  an  entirely  mistaken  estimate  of  his  powers,  his  condition  is  such 
that  unless  the  system  causing  this  unmerited  injury  compensates  the  State  by  pro- 
ducing some  great  public  good,  it  ought  not  to  be  allowed  to  continue.      .... 

"There  is  no  principle  or  rule  by  which  promotion  conferring  exclusive  forensic 
privileges  can  be  made,  which  on  investigation  does  not  prove  to  be  unsatisfactory, 
which  in  its  operation  is  not  either  erroneous,  or  unjust,  or  corrupt^  or  arbitrary. 
The  advancement  to  the  inner  bar  has,  it  would  seem,  apparently  been  given  as  a 
"  douceur  '* — on  the  abolition  of  Doctors*  Commons — it  has  been  conferred,  appar- 
ently, as  the  reward  for  political  fidelity;^it  has,  apparently,  been  conceded  to  the 
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oirneTs  of  great  wealth  on  account  of  their  wealth;  even  the  sentiments  of  certain 
religions  bodies,  not  belonging  to  the  State  Church,  appear  to  have  been  reji^arded 
as  a  material  element  when  granting  it.  In  fine,  it  is  an  honour  given  apparently, 
or  in  fact,  not  infrequently  on  grounds  extra-forensic,  save  that  the  recipient  must 
have  been  called  to  the  bar  by  his  Inn  of  Court  under  customs  in  name  edocatioual, 
bat  in  truth  requiring  no  compulsory  legal  education  whatever." 

We  are  altogether  unable  to  see  why  the  crown  should  step  in  at  a 
particular  period  of  an  advocate's  career,  and  forbid  the  public  to  in- 
trust him  with  certain  kinds  of  business.  The  presumption  is  in 
every  case  in  favour  of  free  trade,  and  the  onus  lies  on  those  who 
ask  for  the  change  to  show  that  the  bar  and  the  public  will  profit 
by  it*  In  Scotland  there  are  special  reasons  for  not  rashly  intro- 
ducing a  new  measure  such  as  this.  Many  members  of  the  junior 
bar  are  prepossessed  in  its  favour  because  they  imagine  that  it  will 
remove  some  of  the  competition  of  seniors  from  which  they  now 
sufler.  We  do  not  think  that -it  would  do  so.  It  is  not  at  all  cer- 
tain that  with  the  silks  of  our  new  Q.  C.'s,  the  code  of  etiquette  and 
rules  of  Court  which  their  brethren  obey  in  England  and  Ireland, 
would  be  also  introduced  and  obeyed.*}-  The  experience  of  the  past 
nine  years,  during  which  quondam  law  officers  have  had  precedence, 
rather  shows  that  it  would  not  always  be  observed ;  and  even  if 
that  code  were  strictly  obeyed  the  new  system  would  possibly  create 
a  class  of  "old  juniors'*  whose  experience  and  connection  would  en- 
able them  to  engross  a  laige  share  of  business.  It  is  probable  that 
in  a  small  field  like  the  bar  of  Scotland  the  evils  which  are  felt  to 
exist  ill  England,  Ireland,  and  Canada,  would  be  greatly  aggravated 
Nor  has  there  hitherto  been  in  Scotland,  at  least  since  the  time  ol 
the  Secession  of  the  Advocates,  any  interference  by  the  Crown  with 
the  time-honoured  privileges  of  the  Faculty.  It  may  be  doubtful 
(though  on  the  whole  we  think  it  expedient)  whether  the  Crown 
ought  to  be  invoked  to  give  to  its  own  former  officials  that  prece- 
dence in  England  which  they  at  present  enjoy  by  the  vote  of  the 
Faculty  in  Scotland.  Hitherto  in  such  matters  the  Faculty  has  been 
sufficient  for  itself,  and  we  should  be  sorry  if  it  were  to  lose  its  inde- 
pendence for  the  sake  of  giving  to  one  or  two  leading  counsel  the 
vaiu  bauble  of  a  silk  gown  and  the  empty  honour  of  a  place  within 

*  The  foUowin^  sentences  are  from  the  Law  Times^  the  principal  organ  of  the 
Icjnl  profzssiion  in  Enghmd,  in  the  article  to  which  we  have  already  referred : — 
"  No  one  can  deny  that,  even  with  good  intentions,  and  with  a  certain  affectation  of 
MQSctentiousneMS^  the  promotions  at  the  har  are  sometimes  a  cause  of  great  scandal. 
That  pri%'Hte  individuals  should  feel  aggrieved  is  natural ;  but  that  the  pnblic  ^ho^ld 
^  made  to  suffer  for  this  jobbery  and  political  by-play  is  a  .very  serious  mischief. 
There  are,  no  donlit,  some  *  behind  the  bar'  quite  as  competent  to  take  *  leading  busi- 
ness' as  thpir  more  honoured  companions  in  the  race."  The  same  volume  contains 
(p.  481)  an  article  quoted  from  a  Can.idian  legal  periodical,  complaining  bitterly  of 
the  wnie  abuse  of  government  patronage  in  that  colony. 

t  The  chief  of  these  rules  appear  to  be:  No  senior  takes  a  brief  in  any  case 
^ihout  a  junior.  (Cook  v.  Turner,  12  Sim.  649).  Juniors  open  every  lawargn- 
^sot,  make  all  motions  of  course,  and  in  equity  move  all  cause  petitions,  and  read 
^H  proofs  In  cause  petitions.  Juniors  have  always  precedence  in  making  motions 
?^  the  last  day  of  term :  and  a  senior  counsel  (>'.  e.  Q.  C)  may  not  sign  pleadings  in 
'«w  or  equity  unless  first  signed  by  a  junior.    Seo  Irish  Law  Timf^,  May,  1^69. 
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tte  bar.  At  least  if  the  aid  of  the  Crown  is  to  be  invoked,  let  a  line 
be  drawn  beyond  which  it  shall  not  be  easy  to  pass.  Such  a  line 
appears  to  have  been  distinctly  laid  down  by  the  Faculty  itself  in 
the  resolution  of  March  20,  1858. 

The  proposal  to  substitute  a  "hard  and  fast  line"  for  the  present 
indistinct  and  shifting  boundary  which  separates  senior  and  junior 
counsel  at  the  bar  of  Scotland,  has  not  been  made  now  for  the  first 
time.  It  may  be  interesting  to  review  briefly  the  history  of  the 
question  in  recent  years.  (See  also  an  article  on  "Professional 
Clothes  Philosophy/'  Jour,  ofjur.,  Feb.  1860,  vol  iv.  p.  67.)  At  a 
meeting  of  Faculty  held  on  16th  March  1852,  it  was  resolved  **  that 
in  the  opinion  of  the  Faculty  it  is  fair  and  I'easonable  that  those  of 
their  number  who  have  held  the  office  of  Lord  Advocate  or  Solici- 
tor-Genentl  should,  notwithstaucling  the  loss  of  office,  retain  the  po- 
sition of  leading  counsel ;"  and  that  a  committee  should  be  ap- 
pointed to  inquire  as  to  the  best  mode  of  carrying  that  opinion  into 
effect.  The  committee  then  appointed  consisted  of  Messrs  R 
Thomson,  H.  J.  Robertson,  Hamilton  Pyper,  G.  G.  Bell,  C. 
Neaves,  R  Handyside,  W.  Penney,  C.  Baillie,  T.  Mackenzie,  A.  S. 
Logan,  P.  Macfarlan,  John  Millar,  and  A.  T.  Boyle,  most  of  whom 
have  since  reached  the  judicial  bench.  They  repoiled  that  they 
found  "  the  adoption  of  any  steps  by  the  Faculty  for  regulating  pre- 
cedence at  the  bar,  so  as  to  accomplish  the  object  in  view,  was  at- 
tended with  such  serious  difficulties,  that  they  were  tmder  the  neces- 
sity of  recommending  to  the  Facplty  not  to  take  any  such  step,  but 
to  leave  the  rules  of  precedence  as  they  have  hitherto  stood/'  It 
was  accordingly  resolved  to  take  no  farther  steps  in  the  matter.  A 
motion  made  a  few  weeks  after  (June  8)  that  the  Faculty  should 
memorialize  the  Queen  to  appoint  Queens  counsel  in  Scotland  as  in 
England  and  Ireland  was  also  negatived. 

In  the  summer  session  of  1857  the  question  was  again  raised  by 
a  letter  from  Mr  Moucreiff,  then  Lord  Advocate,  to  the  Dean  of 
Faculty  (now  the  Lord  Justice-G^nei-al),  in  which,  after  referring  to 
the  discussion  of  the  same  question  in  1852,  he  suggested  that  the 
law  officers*  of  the  Crown  should  veceive  a  certain  aiaaount  of  pre- 
cedence after  they  lost  office,  and  that  the  Faculty  should  memo- 
rialize the  Queen  to  confer  patents  of  precedence  on  certain  of  its 
members.  A  committee  was  appointed  (3d  June)  to<ionsider  and  re- 
port upon  this  communication.  It  consisted  of  Messrs  Buchanan, 
ryper,  G.  G.  Bell,  Penney,  G.  Dundas,  Baillie,  Logan,  Macfarljin, 
Cleghorn,  Young,  Millar,  N.  C.  Campbell,  J.  P.  Wilson,  A  R.  Clark, 
A.  Moncrieff,  and  A.  Broun,  convener.  They  reported  in  favour  of 
the  first  part  of  the  Lord  Advocate  s  proposal,  that  relating  to  the 
office  of  Lord  Advocate  and  Solicitor-GeneraL  They  were  of  opinion 
that  the  precedence  should  be  *'  grafted,  as  it  were,  on  the  Crown 
appointment,"  and  not  left  optional  (cither  to  the  Faculty  or  to  the 
holders  of  these  offices)  to  be  taken  up  or  rejected^  given  or  witlilield 
at  the  moment  of  retirement  from  office  ;  that  no  change  should  i>e 


madeinregard  to  the  precedence  of  the  Dean  of  Jaculty ;  and  that  ''at 
present  it  would  not  be  expedient  to  extend  the  system  of  precedence 
under  consideration  to  otlier  leading  counsel  than  those  already  men- 
tioned A  minority  of  the  committee  held  a  different  opinion  ou 
the  last  point,  but  were  not  yet  able  to  suggest  any  prabtical  mea- 
sure on  the  subject,  which,  while  it  removed  the  anomalies  of  which 
they  complained,  might  not  introduce  other  anomalies  even  more 
objectionable." 

On  20th  March  1858,  the  Faculty  came  to  a  resolution  granting 
precedence  to  advocates  who  have  held  the  two  chief  crown  offices, 
after  the  Lord  Advocate,  Dean  of  Faculty,  and  Solicitor-General 
Hiis  is  the  existing  arrangement. 

On  8th  July  1859  it  was  remitted  to  a  committee  "to  consider 
whether  the  Faculty  would  take  any  farther  steps  in  regard  to  the 
position  of  those  members  of  the  bar  to  whom  precedence  is  accorded 
by  the  resolution  of  20th  March  1858."  The  report  of  this  Commit- 
tee, which  was  adopted  by  the  Faculty,  is  of  considerable  historical 
interest,  and  we  therefore  print  it  in  extenso.  It  is  right  to  say  that 
it  19  almost  in  the  words  of  a  statement  laid  before  the  Committee 
by  the  convener,  Mr  Fraser,  (to  whom^  we  are  indebted  for  so  much 
light  thrown,  on  innumerable  dark  places  of  Scottish  legal  history,) 
and  was  prepared  by  him  with  the  aid  of  Piofessoi  Macpherson  and 
Mr  Harry  Smith  : — 

BEPOBT  OF  COMMITTBE  ON  SILK  GOWKS,  &a 

"Tbt  Committee  beg  to  report,  as  their  unanimous  opioion,  that  no  farther  steps 
ihoold  be  uken  in  the  matter  that  was  remitted  to  them,  and  that  the  subject  should 
be  allowed  to  drop. 

"The  prei^ent  arrangements  as  to  Robing,  and  as  to  the  place  from  which  Counsel 
iliall  address  the  Court,  having  subsisted  for  so  long  a  period,  tvithout  any  proposal 
for  a  change,  the  Committee  think  that  this  proves  that  no  practical  inconvenieooo 
resiUu  from  them.  The  Bur  in  Scotland  is  too  small  in  numbers  to  warrant  distinc- 
tioDs  of  the  character  suggested,  among  its  members ;  and  even  supposing  the  pro- 
posed changes  had  more  recommendations  in  support  of  them  than  the/  have,  it  does 
Bot  clearly  appear  that  one  of  them,  at  least,  could  be  effected  without  the  authority 
of  Parliament. 

**  At  the  same  time,  the  Committee  will  state  the  history  of  the  matter,  so  aa  to 
enable  the  Faculty  themselves  to  form  an  opinion  on  the  following  points  : — 

**  1st,  Whetlier  the  Faculty  can,  of  their  own  authority,  and  by  a  resolution  of  the 
body,  authorize  the  use  of  silk  gowns,  and  of  pleading  within  the  Bar  by  parties  who 
Itave ceased  to  be  Crown  lawyers;  or,  2dhfj  Whether  the  Court  must  grant  autho- 
rity for  that  purpose ;  or,  3(//y,  Whether  the  authority  must  come  from  the  Crown. 

"  'The  Faculty  of  Alvocatcs  is — the  whole  society  of  them — considered  as  a  cor- 
poration '  (Bankton,  vol.  ii.,  p.  48G),  and  as  such  it  has  enacted  rules  and  regulations 
io  regard  to  its  own  atfairs,  and  the  admission  and  education  of  its  members,  inde^ 
pendently  altogether  of  the  Court  and  the  Crown.  The  matter  was  fully  considered 
is  1855,  when  the  existing  regulations  as  to  the  examination  of  intrants  were  enacted 
^y  the  Faculty,  without  asking  the  sanction  or  allowing  the  interference  of  the  Court. 
In  the  minutes  there  are  entries  of  resistance  by  the  Faculty  of  orders  made  upon 
tlieia  hv  the  Court.  Thus,  on  20th  February  1796,  the  Rev.  W.  Brown  having  com- 
plained to  the  Court  tbattne  Hon.  Henry  Erskine  had  improperly  refused  to  return 
^  Tee,  the  Court  appointed  a  *  Committer  of  the  Faculty  *  to  inouire.  This  was  ob- 
jected to  on  the  part  of  the  Faculty,  on  the  ground  that  they  alone  could  appoint  a 
committee  to  inouire  into  the  conduct  of  one  of  their  number.  The  Court  acquiesced 
^  this  view,  and  recalled  the  appointment. 


^4 


vixaioaion  at  the  bas. 


'  "Ifnt  ihhre  docs  not'occnrTrcnn  the  be{irihttln|](  to  tire  ondof  the  liinotesof  iFfbcnUj, 
nor  in  tira  Acts  or  Books  of  Sederunt  of  cho  Coark,  bot  in  any  other  work*  soinr  as 
the  Committee  are  aware,  arty  instance  where  the  FjicuUj',  of  their  own  aothorii/, 
made  regultitions  in  regard  tosuch  pnrts  of  their  professional  duty  as  had  reference 
to  their  appearance  and  pleading  in  Cavrt.  Motterii  of  internal  regulation  in  regard 
to  the  admission  or  expulsion  of  Members,  they  took  into  their  own  hands;  but  as 
to  the  pface  from  which  they  shonld  speak  to  the  Court,  the  authority  of  the  Court 
or  the  Crown  was  always  invoked. 

'  "Tlie  only  counsel  at  pt'esent  entitled  to  wear  silk  gowns,  and  to  plead  within  the 
Bar,  are  the  Lord- Advocate  and  the  Solicitor  General ;  and  the  history  of  the  privi- 
leges conferred-  on  them  may  aiford  a  guide  for  the  Committee  noi^. 

*'  1.  The  right  of  the  Lord  Advocate  to  plead  within  the  Bar  has  the  authority  of 
statute.  By  the  Act  1537,  cap.  57,  it  is  enacted,  *that  naike  Adroeate  nor  Frocitra- 
tor  within  the  Bar  stand  to  pley,  bot  passe  outwith,  with  the  partie,  except  the  Kingis 
Advocat.'  And  the  King,  on  *JOth  Janaarr  1 508,  sent  a  letter  to  the  Court,  directing 
them  to  allow  the  Lord  Advocate  to  remain  during  the  ad\-ising8  of  the  Bench,  which 
then  took  i>Iace  in  private.*  The  Lord  Advoccte  also  acted  jndiciully,  and  had  a 
vote  witii  the  Judges  in  the  decision  of  canses.t  In  those  cases  where  he  himscll 
was  counsel,  his  vote  was  rejected.  *  Mr  James  M'Gill  allegit  that  the  Advocate 
suldc  nocht  remain  and  vote  on  the  meter' forsaide,  becaus  the  acetoac  in  perseuit  be 
him,  and  at  his  instance  as  AdvucAte,  and  therefor  sulde  nocht  vote.  The  Lords  be 
sentence  interloeutunr  flndis  that  the  Advocate  sulde ryse,  and  pass  to  the  Bare,  and 
nocht  vote  thereon.*^ 

^*  With  regard  to  the  Solicltot^General,  ihere^  is  the  following-  provision  in  an  Act 
of  Sederunt,  28th  February  ]C6'2  ; — *The  Macera  are  authorized  to  remove  all  per- 
sons; of  whatsoever  quality  who  shall  be  found  within  the  innermost  Bar,  where  the 
Ordinary,  Lords,  and  Clerks  do  abide,  except  the  Keeper  of  the  Minute-Book«  the 
King's  Mieitor,  and  one  servant  appointed  by  bis  Majesty's  Advocate.* 

'*Bnt  this  privilege  was  soon  taken  from  the  Solicitor,  and  the  old  practice  re* 
turned  to.  of  allowing  only  the  Lord  Advocate  and  Clerks  to  be  within  the  Bar. 

**Chi  l()th  December  1C86,  the  Court,  without  any  instructions  from  the  Crown, 
and  upon  their  own  authority,  issued  the  following  declaration  in  regard  to  the 
parties  who  had  right  to  come  within  the  Bar: — 

*'  *The  Lords  of  Councill  and  Session  considering,  That  by  the  ancient  coxtome, 
no  person es,  of  whatsoever  quality,  vere  permitted  to  come  uitiiin  the  Harr  of  the 
Inner  Uouse  dnreing  the  time  of  dehateing  causes,  except  bis  Maiesty's  Advocat, 
the  Clerks  of  Session,  the  Clerk  of  the  Bills  and  his  dcput,  andoneMacer:  They  do 
revfve  that  custome,  and  ordain  the  same  to  l)e  duely  observed  in  time  comeinfudis* 
chargeing  hereby  the  Macers  to  permitt  any  persones,  except  those  above  express 
to  come  within  the  said  Barr,  as  tney  will  be  nnswcrnblc  on  their  pc^ill :  And  iti  case 
Any  person  be  desyreoiis  to  speak  with  any  of  the  Lords  while  they  are  upon  the 
Bench,  that  he  call  for  a  Macer  at  the  door,  and  give  notice  thereof  by  him :  It  is 
always  hereby  declared,  that  the  Lord  Thesaarer,  and  Thesaurer«>depute,  or  ihe 
Commissioners  of  his  Majestie's  Thesaurary,  not  being  of  the  Bench,  shall  be  allowed 
to  be  within  the  Barr  wjien  the  King's  causes  are  called  and  debated,  and  no  othez^ 
ways.' 

*^In  17Y8,  when  Forbes  pnblished  his  collection  of  Decisions,  he  describee  the 
Lords  as  sitting  at  a  semicircular  bench;  *the  Bar,  like  a  diameter  line,  at  which  the 
Advocates,  and  even  the  KingU  Solicitors^  stand  and  plead,  uncovered,  is  oppusite  to 
the  Bench.  Her  MajeMty^s  Advocate  sits  in  a  chair  within  this  Bar  and  pleads 
always  with  his  hat  on.'§  The  practice  of  the  Advocate  pleading  with  his  hat  on 
was  introduced  in  the  time  of  Sir  Thomas  Hope,  who  was  Advocate  to  King  Charles 
I.  *  This  indulgence  he  owed  to  his  having  two  Bona  on  the  Beach,  Sir  John,  his 
eldest,  and  Sir  Thomas,  Lord  Kerse.'  |i 

•*The  Crown,  howe*-er,  interfered  on  behalf  of  the  Solicitor-General.  When 
Cfharlcs  Areskine,  afterwards  Lord  Tin  wild,  was  appointed  sole  Solicitor  on  10th 
June  1725  (it  being  the  practice  both  then  and  afterwards  to  have  more  Solicitors 
than  one),  he  produced  a  letter  to  the  Court  from  the  King  in  the  following 
terms: — 

•  Rti^ordcd  ia  the  A<^  nf  Scdertnt. 
t  Sec  Actvof  Scdmaiit,  17t)i  Nov,  ISlO.  |^  69l 
X  Kq\%  of  Sederunt,  4th  Feb  1564,  ix  47. 
(  Piefjice  to  Foibes'  CoUectinn  of  D«cialafia 
I  Kotes  to  TaiU  Index,  pi  MOL 
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*• '  Geori^e  K. — Right  trostr  and  wsIi^beloTed,  we  i;Teet  you  well ;  WKereaa,  we  have 
ippointed  Mr  Charles  Areskine,  Advocate,  to  be  aoTe  Bolicitoi*  for  that  part  of  Great 
Britain  called  Scotland,  and  we  being  f^leased  to  Ahow  him  a  further  maik  o£  our 
royal  favoor,  it  is  our  will  and  pleasure  that  a  seat  be  placed  for  him  within  the  Bar 
of  your  Court,  where  and  from  whence  he  may  be  at  liberty  to  plead  cases  in  your 
]>re$eDce;  and  we  do  hereby  direct  you  to  cause  such  to  be  placed  accordingly. 
OiTen  at  our  Conrt  at  St.  James,  this  3d  day  of  June  1725,  in  the  8th  year  of  our 
reign.     By  his  Majesty's  appointment,  sic  subscribitur,  Koxburoh.** 

*'The  entry  in  the  Book  of  Sederunt  bears  that  the  letter  was  read  and  ordered 
to  be  recorded,  that  the  Solicitor  took  the  oaths, '  and  that  the  Lords  appointed  a 
seat  for  him  within  the  Bar.'f 

"When  Robert  Diindas  was  appointed  Solicitor  in  1742,  he  produced  a  similar 
letter,  and  the  entry  In  the  Books  of  Sederunt  is  in  the  same  terms. 

**Bat  when  Henry  Dundas  was  appointed  Solicitor  in  1766,  no  letter  appears  grant- 
uig  bfm  this  privilege,  and  the  Minute  in  the  Sederunt  Book  does  not  confer  it. 

'*From  Tait*s  Reports^  it  would  appear  that  the  privilege  thus  granted  by  the 
Crown  to  the  Solicitor  had  come  to  be  recognised  in  1775,  na  one  he  was  entitled  to 
claim  irrespecti%-e  of  express  grant.  Tait  states  that  "when  Mr  Montgomery  pre- 
lented  his  commission  as  sole  Solicitor,  with  the  whole  privileges  of  bis  office  as  en- 
jojed  by  his  predecessors,  the  Lords  understood  one  of  them  to  be  his  being  allowed  to 
sit  and  plead  within  the  Bar;  therefore  he  was  admitted  to  do  so.  Formerly,  the 
Solicitors  used  to  get  a  special  letter  to  that  effect;  but  now  when  there  is  only  one 
Solicitor,  it  la  held  to  be  a  privilege  of  his  office,  not  when  there  is  two.' — (5  Brown's 
Sup,  p.  603). 

**  Apparently  it  was  upon  some  idea  of  this  kind  that  the  two  Solicitors  in  Bank- 
ton's  time  acted — *The  Solicitor  takes  care  of  the  King's  interest  as  assistant  to  the 
Adrocace.  Both  have  the  privilege  of  pleading  within  the  bar;  at  lenst  the  Solicitor 
formerly  enjoyed  it,  though  vow  the  two  gentlemen  joined  in  the  commission  as  Soli- 
citors do  not  use  such  pririlege.'^— (fioiubif.,  vol.  ii.  p.  4^2). 

^'In  modern  times  the  practice  is  for  the  President  of  the  Court  to  direct  the  Soli- 
citor to  take  bis  seat  within  the  Bar,  after  he  has  ticken  the  oaths. 

*^Thus  it  will  bo  seen  that  the  Jjord  Advocate  has  right  to  sit  within  the  Bar  in 
▼irtoe  of  a  statute;  and  the  Solicitor's  admission  to  the  same  privilege  may  be  said 
to  have  originated  with  the  Crown,  since  the  Act  of  Sederunt  of  16C2  was  repealed 
in  1686. 

"At  the  same  time,  the  Conrt  seemed  to  have  asserted  the  right  to  ^dmit  such 
parties  as  they  pleased  within  the  Bar.  By  the  Act  of  Sederunt  of  16th  December 
1686  above  quoted,  they  permitted  the  Lord  Treasurer,  or  the  Commipioncrs  of  the 
Tre^ury,  to  be  witbin'the  Bar  when  Crown  causes  were  heard.  And  by  Act  of 
te<lQrant  of  7th  July  1763, '  this  day  the  Lords  resolved  to  admit  all  the  members  of 
Hi*  Majesty's  Most  Honourable  Privy  CouncU,  whether  ^Peers  or  Commoners, 
within  the  iBar,  and  to  have  a  seat  in  this  house '^ — (p.  541).  This  was  a  decided 
alteration  of  the  old  rule  and  practice.  Fountainhall  reports  a  case  where  the  prac- 
tice was  thus  slated — *The  Marquis  of  Montrose  compearing  to  choose  his  curators 
uprewAfia,  the  Lords,  by  the  fault  of  their  roacers,  suffering  the  Lady  Marchioness, 
li*  mother,  and  many  with  her,  to  enter  within  the  Inner  i3ar,  were  necessitated  to 
dwire  her  to  remove ;  and  then  cause  signify  it  was  the  privilege  of  none  to  stand 
within  twt  Dukes  and  2)uc^f«ses-^which  my  lady  obeycd.'---(Afar9t«>  of  Montrose^  Sth 
AV  I695»  4  Brawn's  Stip,  277). 

••From  the  preceding  narrative,  it  would  follow  that  both  the  Crown  and  the 
Court  have  the  right  to  authorize  any  parties  whom  tbcy  please  to  come  within  the 
Bar~a  right  that  has  never  been  claimed  by  the  Paculty  itself. 

"  11.  On  the  matter  of  professional  costume,  the  following  is  all  the  information 
that  can  be  obtained  from  any  of  the  records. 

**Tbe  wig  and  gown,  at  present  used,  are  not  prescribed  by  any  regulation  of  the 
Coan  or  of  the  Crown,  or  even  of  the  Faculty.  The  costume  seems  to  have  come 
gradniilty  into  nse,  and  differs  from  that  prescribed  by  law. 

^8o  early  as  1455  (long  before  the  institution  of  the  Conrt  of  Session),  the  Scot- 
tish Parliament  enacted,  *  that  all  men  of  law  that  are  forespeakers  for  the  cost  [hired 
advocates],  have  habits  of  greeny  of  the  fashion  of  a  tunykill,  and  the  sleeves  to  be 
open  as  a  tabart.' — (1435,  e.  12,  2  Thonnoris  Acts,  p.  43). 

*  MS&  Records  of  Privy-GouncU. 
t  MS&  Books  of  SedemaL 
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The  matter  remained  without  anj  farther  regulation  for  neBTly  200  jesrs.  In 
t609,  it  appears  that  even  Jud^^es  wore  no  professional  costume  ;  and  the  same  maj 
he  inferred  aa  to  Advocates.  By  the  Act  1609,  c.  8,  the  whole  matter  was  referred 
to  King  James  VI.  hy  the  Scottish  Parliament,  thus — '*And  because  a  comelic, 
decent,  and  orderlie  habite  and  apparrell  in  the  Judges  of  the  tand,  is  not  oneir  ane 
ornament  to  themselves  (being  a  badge  and  marke  for  distinguishing  them  from  the 
vulgar  sort),  but  the  same  also  breeds  in  common  people  that  reverence  and  regard 
that  is  due  and  proper  for  men  in  these  places.  And  this  be}ng  a  costome  oniver* 
Ballie  observed  almaist  through  all  Europe,  the  Want  whereof  fe  grcattic  cen:«ured  bj 
strangers  resorting  in  these  parts.  The  saids  Estaites,  therefore,  upon  infinite  proves 
they  have  of  His  Majesties  maist  singulare  wisdome  in  all  his  directions,  and  of  bis 
gratiou5  love  and  affection  to  this  his  native  kingdome,  have,  in  all  humilities,  re- 
ferred to  his  Highness  awne  appoyntment  the  assigning  of  any  sik  several!  sort  of 
habite  and  vestement  as  shall  be  in  his  Majesties  judgment  maist  meet  atid  proper, 
as  well  for  Lords  of  Session,  being  the  supreme  judges  in  civill  actions,  as  for  all 
other  inferior  judges  of  the  lyke  causes.  As  also  for  the  criminall  and  ecclesiasticall 
judges,  and  for  aacoeats,  lawoers,  and  all  others  living  hy  law  and  prnetiee  thereof;  that 
sa  every  ane  of  these  people  may  be  knawn  and  dignosced  in  their  place,  calling, 
and  function,  and  may  be  aceordinglie  regarded  and  respected.  Attour,  his  Majcstie 
and  Estaites  foresaids,  considering  what  slander  and  contempt  hes  arisen  to  the 
eccleslasticall  estate  of  this  kingdome  by  the  occasion  of  the  light  and  undeccnt 
appareli  used  by  acme  of  that  profession,  and  cheeflie  those  having  rote  in  Parlia- 
ment. It  is  therefore  statute,  that  ererie  preacher  of  God's  word  shall  hereafter 
wear  black,  grave,  and  comelie  apparell,  beseeming  men  of  their  estate  and  profes- 
sion ;  as  lykewyse  that  all  pryors,  abbot;*,  and  prelats,  having  vot  in  Parliament,  and 
especiallie  bishops,  shall  weafe  grave  and  decent  apparrell  agreeable  to  their  funcion, 
and  as  appertaines  lo  men  of  their  rank,  dignitie,  and  place.  And  because  the  haill 
£staites  humblie  and  thankfulHe  acknowledges  that  God  of  his  great  mercy  haj 
made  the  people  and  sulnects  of  this  countrie  s^  happie  as  to  have  a  King  raiViie 
over  us,  wha  is  maist  godiie,  wyse,  and  religious,  hating  all  erronious  and  vame 
superstition,  just  in  government,  and  of  lang  experiences  therein,  knawtng  better 
than  any  king  living  what  apperteins  and  is  convenient  for  every  estate  in  their  be- 
haviour and  duetie.  Therefore  it  is  agreed  and  consented  to  by  the  said  Estaite^ 
that  what  order  soever  his  Mujestie  in  his  great  wisdome  ^faall  think  meet  to  pre* 
scrive  for  the  apparrell  ot  Kirk- men,  agreeable  to  their  estate  and  moyen,  the  same 
being  sent  in  writ  by  his  Majestic  to  his  cTerk  ,of  rejiister,  shall  be  4  sufficient 
warrant  to  him  for  inserting  thereof  in  the  buikes  of  Parliament,  to  have  the  strength 
and  effect  of  ane  act  thereof.' 

"Following  up  this  statute,  the  KTng  sent  a  letter  to  ths  Privy  Council,  dated  16th 
January  1610,  which  will  be  found  printed  in  thjB  first  volume  of  the  '  Miscellany  of 
the  Maitland  Club,'  p.  I4d.  A  proclamation  was  thereafter  issued,  dated  3()th 
January  IGlO,  which  acknowledges  the  King*s  *  singular  wisdome  in  all  his  nrincclie 
directionis,  and  his  gratious  love  to  this  his  antient  aud  native  kingdome,'  m  refer- 
ence to  the  apparel,  'alswele  for  the  Lordis  of  Sessioun,  being  the  supreme  Jndgis  in 
civile  actionis,  as  for  all  utheris  inferiour  judgeis  in  the  l)-ke  causes^  as  also  fur  the 
criminal  ecclesiastical  judgeis,  and  for  advocats,  lawyris,  and  all  utheris  leving  by 
law  and  practize  thairoi,  aa  also  for  churche  men.'  fiis  Majesty,  it  was  stated,  had 
sent  certain  directions,  but  reserved  to  himself  to  add  thereto  on  more  due  consider- 
ation, and  when  he  had  more  leisure.    The  directions  as  to  the  lawyers  were — 

**  *  That  the  President  and  remanent  ordinan'e  Lordis  of  Sessioun  sail  weare  a 
purponr  (purple)  cloath  gowne,  faced  all  about  with  red  crimson  satyne,  with  a  huod 
of  purple,  lyned  with  crimson  satyne  also,  according  the  model  and  forme  of  a  gowno 
send  duwne  be  his  Majestie  to  be  a  pattern  for  all  gownes  of  ordinarie  sesaiouaris, 
onlie  the  Prcsidentis  gowne  sail  be  faced  witli  red  crimson  velvet,  and  the  hood  lynit 
with  red  crimson  velvet.* 

**Thl8  seems  to  be  the  gown  at  present  worn  by  the  judges. 

**  With  regard  to  the  bar.  Clerks  of  Session,  and  Writers  to  the^gnct,  the  regula- 
tion was,  *"  that  the  advocatis,  clerkis  of  the  sessioun  and  signet,  sail  tiaif  their  go wuls 
of  black,  lyned  with  some  grave  kind  of  lyning  or  furring.' 

**  Regulations  are  also  made  as  to  the  gowns  of  the  Justiciary  Judges ;  bnt  these 
were  ultimately  settled  by  the  subsequent  Act  1672  c.  16. 

*'  No  notice  is  taken  of  Procurators  before  Inferior  Courts. 

**The  gown  of  the  Advocate,  it  will  he  observed,  was.  to  he  lined.  An  idea  of 
what  it  was  may  be  obtained  from  drawings  in  the  Lyoa  Office,  representing  the 
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order  of  thft  fnnsral  of  the  Chancellor  Rothe«  in  1681.  Rqiresentattonfl  are  giren  in 
the  drawings  of  all  who  attended  in  their  robes.  The  gowns  of  the  Jndgea  appear 
to  have  been  the  same  then  as  now.  The  Lord  Advocate  also  appears  in  the  same  f  qUp 
dress  gown  as  worn  br  him,  on  important  occasiona,  at  present.  The  Dean  of 
FdcoltY  and  Solicitor-Ueneral  are  not  distinguished  as  wearing  any  different  gowns 
from  the  ordinary  bar ;  and  at  what  time  thia  latter  officer  assumed  a  sillc  gown, 
I  (sie)  cannot  ascertain.  The  gowns  of  the  outer  bar  are  represented  hi  the  draw-* 
logs  as  having  ornaments  down  the  front,  very  much  like  the  braiding  on  tho 
gown  of  the  Lord  Advocate.  The  whole  bar  wore  bands  and  fail  bottomed  wiffa^ 
The  bands  went  oat  of  general  use  In  the  course  of  the  succeeding  half  century ;  and 
in  the  Faculty  minutes  on  19th  June  1766,  there  apn(*ars  a  notice  of  motion  to  thid 
effect,  *  That  for  the  more  decent  habite  and  apparel  of  the  advocates,  and  to  diacin- 
gaisb  them  from  jothers  who  wear  either  the  same  apparel  or  very  little  different 
from  ity  that  it  should  be  resolved  that  the  advocates  shall  wear  bands  as  a  part  of 
their  formalities ;  that  the  Dean  and  his  council  shall  wait  on  the  Lord  President 
and  lay  befiMre  his  Lordship  this  motion,  and  pray  his  Lordship's  and  the  Court'a 
tpprobation.  The  Faculty  delayed  the  consideration  of  this  affair  till  some  after 
meeting/  Nothing  farther  was  done  in  the  matter  by  the  Faculty^  and  the  delayed 
motion  has  yet  to  be  taken  up.  At  what  time  bands  were  entirely  given  up  canjDOt 
be  traced.  In  Crosbie's  picture,  which  hangj  in  the  Library  entrance,  he  is  repre- 
tented  as  wearing  bands.  And  at  present,  when  a  member  of  the  Outer  Bar  pleads 
before  the  House  of  Lords,  the  bands  are  resumed. 

"The  only  body  that  seem  to  have  worn,  at  the  funeral  of  the  Chi^ncellor,  the  plain 
staff  gown  now  worn  by  Advocates,  were  the  professors  in  the  University ;  and  it  is 
probable  that  convenience  and  considerations  of  economy  may  have  recommended 
u  to  the  bar  in  later  times. 

**  It  will  thus  be  observed  that  the  professional  costume  of  the  Bar  was  prescribed 
by  the  Crown  in  virtue  of  itafutory  authority ;  and  any  difficulty  as  to  the  source 
from  which  orders  should  be  taken  on  the  matter  at  present,  would  have  been  at  once 
obviated,  had  the  statute  of  James  still  continued  operative,  as  a  perpetnal  reference 
of  this  matter  to  the  sovereign  for  the  time.  It  is  however  not  so.  All  doubt  as  to 
the  temporary  character  of  the  Act  1609  is  taken  awav  by  the  Aci  l6Sd,  c.  6,  which 
shows  that  the  parliament  of  1609  did  not  hand  over  the  regulation  of  the  subject  to 
every  reigning  soverei^.  It  required  the  special  Act  1633,  c.  8,  before  Charles  I. 
eoaid  exercise  the  authority  which  had  been  conferred  on  hfs  fiither,  so  far  at  least 
IS  lurkmeM  were  concerned ;  and  sach  also  seisms  the  construction  applicable  to  ch^ 
cUuse  in  the  Act  1609,  c.  8,  referring  to  judges  and  advocates,  which  Is  as  personal 
to  King  James  as  the  subsequent  clause  referring  to  kirkmen. 

"The  Act  1633»  c.  3,  enacts,  'Remembering  that  in  the  Act  of  Parliament  madid 
in  the  year  1609,  anent  the  apparcell  of  judges,  ma^istrstea,  and  kirkmen,  it  waa 
agreed  that  what  order  soever  his  Majesties  Father  ot  blessed  memorie  6houId  pre- 
scrivefor  the  apparel  of  Art>{:/]ti«n,  and  send  in  writ  to  his  Clerk  of  Hegister,  shotild 
bee  a  safficient  warrant  for  inserting  the  sArae  in  the  bookes  of  PATliament,  to  hare 
Uie  strength  of  an  Act  thereof,  Iiatb  all  consented  that  the  same  power  shall  remaine 
with  the  person  of  our  Soverelgoe  Lord,  and  hit  successoun  that  now  ts,  and  with  the 
same  clause  for  execution  thereof,  as  In  the  said  Act  is  contained.' 

**The  statutory  authority — personal  ro  James  VI. — having  expired,  so  far  as  re- 
|ards  Advocates,  the  qhestion  arises  whether  the  Crown  has  any  inherent  right, 
udfcpeadently  of  statute,  to  prescribe  the  professional  robes  of  any  of  the  members 
of  the  corporation.  No  snch  authority  has  evdr  hitherto  been  claimed ;  and  the 
Acts  1455  aad  1609  would  have  been  unnecessary  had  it  existed. 

'*The  OoDST  have  never  interfered  in  any  authoritative  way  with  the  costame  of 
the  Bar.  The  only  notices  that  can  be  found  of  their  attention  being  directed  to  the 
matter  of  robing,  are  the  following.  In  the  minutes  of  Faculty  of  19th  November 
1675  there  ia  this  entry :— *The  Deane  orFajbultle  having  represented  the  inorderlie 
vty  which  waa  used  in  ye  Criminali  Court  and  yat  ye  Lords  reeommended  to  the 
Advocats  to  appeir  in  yair  gownes;  which  being  considered,  all  Advocats  wer 
des/red  to  appear  in  yr  gowns.* 

'*Agiia,  in  the  Acts  of  Sederunt  of  23d  June  1750,  there  ia  a  statement  to  the 
^ect,  that  6b  Writers  to  the  Signet  *  desired  to  wear  their  gowns  in  the  Session 
House,  according  to  the  ancient  custom,  if  the  Lords  would  approve  of  their  so 
doing,  to  which  the  Lords  made  no  objection,' 

^Tbe  FaooLTT  again  seem  to  hafe  considered  the  matter  either  below  or  abovo^ 
tiheir  notice  jf^r  except  thd  above  order  to  appear  in  their  gowna  in  the  Justiciary 
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Cqurt,  and  tlie  motion  aboiil  bands  (which  C9nie  to  nothhfl),.th^r(»  does  not.  occnr 
in  the  minutes  (which  however' Only  extend  ns  fai<  babk  as  i66ll)rany  entry  relative 
to  robing.  The  sQccesslve  chani^ea  in  the  stjle  of  both  wig  and  gown  were  probabij 
onlr  iKcquiesced  in  br  the'geBoral  mass  of  nuemlterS)  after  an  ini^rval  of  years  from 
their  introduction,  ^heite  changes  were  numerous.  Bands  have  disappeared  ;  and 
so  have  the  full  bottomed  wlg^,  and  the  powder;  and  the  professor*s  gown  has  come 
in  place  of  the  ornamented  garment  lined  with  fur,  prescribed  bv  King  James,  and 
represented  in  the  above  mentioned  drawing;  and  lastly,  the  ^lieitor- General — 
apparently  by  no  warrant  but  from  himself— assumed  a  silk.  gown. 

^*It  is  probable  that  the  reason  why  the  Crown  has  not  exercised  the  same  direct 
Interference  with  the  Scots,  as  it  has  done  with  the  English  Bar,  is,  that  the  Court 
of  Session  is  a  Court  created  by  statute,  which  defines  its  constitution  andpowers. 
In  this  respect  it  difTera  frojn  the  English  Courts.  The  Queen's  Bench  is  a  Court  in 
which  the  Sovereign  was  formerly  accustomed  to  sit  in  person,  on  which  accotirit  h 
was  moved  with  the  royal  household ;  and  the  Comaiittee  understand  that  the  £x- 
ehequer  and  Common  Pleas  also  derive  their  origin  fronv  royal,  and  not  parlia- 
xnentarv  authority.  It  is  obvious  that  the  power  of  tjie  Crown  would  be  naore  direct 
and  influential  in  the  arrangement  of  such  Courts,  than  it  coold  be,  with  reference 
to  a  statmory  Coun  like  the  Court  of  Session." 


Report  of  the  Digest  of  Law  Commimon, — ^Tbe  Royal  CoBjioissian 
en  the  Digest  of  Law  for  England  has  presented  its  first  report 
It  is    not  a  valuable  or  instructive  document.      It    informs   us 
that    the   statutes  are  contained  in  4»5   volumes,  and  that    the 
judicial  decisions  occupy  upwards   of   1,300  vol^ames,  comprising 
as  they  estimate  nearly  100,000  cases,  exclusive  of >about  1^0  volumes 
of  Irish  Beports.     The  only  passage  of  interest  in  the  firat  part  of 
the  report  is  that  which  states  the  sense  in  which  the  Oommissiorteis 
understand  the  word  Digest  to  be  used  in  their  GommiBsion,  viz. : 
"  a  condensed  summary  of  the  law  as  it  exists,  arranged  in  syj$t&- 
matic  order,  nnder  appropriate  titles  and  subdivisions,  and  diviided 
intp  distinct  articles  or  proportions,  which  would  be  supported  by 
references  to  the  sources  of  law  whence,  they  were  severally  derived, 
and  might  be  illustrated  by  citations  cf  the  principal  instances  in 
which  the  rules  stated  had  been  illustrated  or  applied/'    They  enlai^ 
on  the  advantages  of  a  Digest,  and  add;  "  the  persons  chsiged  with 
the  framing  of  the  Digest,  might  also  he  entrusted  with  the  dlitj-of 
pointing  out,  from  time  to  time,  the  conflicts,  anomalies,  an^  doubts;, 
which  in  the  course  of  their  laboura  would  appear.     Thus  the  ppnv 
cess  of  constructing  the  Digest  would  be  conducive  to  valuable 
amendments  of  the  law.    Those  amendments  would  be  embodied  ia 
the  Digest  in  their  proper  places.     Moreover  such  a  digest  would  be 
the  best  preparution  for  a  code,  if  at  any  future  time  codification  of 
the  law  should  be  resolved  on."    Having  arrived  at  this  general,  and, 
we  imagine,  foregone  conclusion,  the  Commissioners  proceed  to  give 
tiieir  views  as  to  the  construction  of  a  Digest.     Tliey  say,  "  it  is 
obvious  that,  whatever  airangement  is  adopted,  a  certain  number  of 


<      THE  VSOlKtEL  399 

functionaries  roust  be  employed,  at  a  liigh  Temtmeratlon,  in  the 
capacity  of  CQmmissioners^.assistaDt  Commi^&ioners,  or  secrqtarii^, 
and  that  there  must  be  h  consdderable  expenditure  on  the  services 
of  members  of  the  legal  profession,  employed  from  time  to  time  in 
the  piepamtion  of  the  materials  to  be  ultimately  moulded  into  form 
by  or  under  the  immediate  supervision  of  the  Commission  or  j-e- 
spoDsible  body.'*  Tliey  recommend,  liowever,  that  "  a  portion  of  the 
Digest,  sufficient  in  extent  to  be  a  fair  specimen  of  the  ^vhol^  should 
be  in  the  first  instance  prepared,**  as  an  experinwnt,  and  that  powers 
should  be  conferred  on  themselves  to  carry  this  recommendation  into 
efikct  If  the  country  approves  they  could  then  proceed  further. 
The  Spectator  remarks,  ''That  scheme  would  give  us  a  Digest  in 
the  year  2067.  If  the  Government  really  want  a  Digest,  let  them 
give  Lord  Westbury,  Mr  Lov/,  and  Mr  Maine  an  engagement  to  pay 
them  L.60,000  when  it  is  completed.  The  Digest  would  be  ready 
in  three  years,  and  would  be  nearly  as  good  as  a  Code." 

Ths  Liability  of  a  Master  for  the  Fault  of  a  Foreman. — The  first 
Division  of  the  Court  of  Session  has  decided  in  the  case  of  Wilson  v. 
Merry  and  Cunningham,  May  31,  the  broad  principle  that  a  fore- 
man is  a  fellow-servant; 'thus  bringing  the  law  of  Scotland  into 
unison  with  that  of  England,  as  stated  in  the  late  case  of  Feliham  v. 
England:  It  doeb  not  appear  how  fkr  this*  decision  will  be  h^ld  as 
coDJSicting  with  or  ovenrulitig  various  judgments  tempore  Colonsay, 
which  distinguish  a  servant  with  very  large»powers,  amounting  to 
general  superintendence,  from  an  ordinary  foreman:  See  Journal  q^ 
i/wr.  for  April  last. 

The  Suirhiary  Prdcedwre  ilc^.— The  present  Lord  Justice-General 
has*  never  been  timid  in  expressingt  his* opinions  on  points  of  law^ 
and  we  ore  indebted  to  liim  for  many  important  views  and  lucid  ex- 
positions which  sem^e  judges  wouldhavekept  to  themselves  as  ''being 
unnecessaiy  for  the  decision  of  the  question  before  them."  We  con- 
fess that  it  seems  to  us  more  in  harmony  with  the  duty  of  the  judge 
to  exfp^aan  the  law  wl>en  called  upon  to  do  so  by  a  combination  of 
facts  which  realty  raise  a  point,  than  to  try  every  possible  way  of 
escaping  from  the  decision  of  a:  principle,  and  to  make  a  judgment 
depend  on  a  speoiaHy  or  a  technicality.  We  do  not  know  of  any 
case  in  which  the  moral  courage  of  the  Court  under  the  inspiriting 
guidance  of  the  Loixi  Jnstioe-General  has  ccmferred  a  greater  benefit 
on  the  public  than  in  its  recent  decision  in  Halliday  v.  Bathgate 
(High  Court,  Mtvj  ^I).  It  had  beeil  supposed  for  some  time  that 
the  Sammary  Procedure  Act  27  and  28  Vict  o.  53,  which  provides 
in  see  10  that  '4t  shall  not  be  necessary  in  any  procedure  under  the 
antherity  of  this  Act  to  record  or  to  preserve  a  note  of  the  evidence 
addaced/*  rendered  it  impossible  to  exercise  the  right  which  every 
man  possesses  at  common  law  of  having  a  sentence  pronounced 
a^inst  him  by 'an  inferior  Magistrate  reviewed  by  the  Supreme 
Coartsof  theldnd.  This  opinion  had  even  received  support  from 
ohservationir  uttered  on  the  beuoh.    In  the  case  referred  to  the  suspea^ 
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der  failed,  because  in  poiat  of  fact  no  note  of  evidence  was  taken,  and 
lie  had  not  asked  that  such  a  note  should  be  taken.  Bat  the  Court, 
which  consisted  of  six  judges,  and  had  heard  a  full  argument  on  the 
construction  of  the  Act,  expressed  an  opinion  that  the  words  quoted 
do  not  take  away  the  right  of  appeal  which  is  expressly  given  by  the 
Tweed  Fisheries  Act  of  18)7  {2,0  and  21  Vict  a  148),  and  do  not 
repeal  the  provision  incidental  to  that  right  that  '*  when  either  party 
to  a  prosecution  requires  the  Sheriff  or  Justices  to  take  notes  of  the 
evidence  to  be  adduced,  such  Sheriff,  &c.,  shall  be  bound  to  do  so," 
ftc.  (sec.  93)  Therefore,  the  suspender  in  the  present  case  might 
have  had  a  record  of  the  evidence  if  he  had  asked  for  it  in  tha  in- 
ferior court  This  is  a  much  more  limited  construction  of  the  Sun> 
mary  Procedure  Act  than  that  which  has  been  generally  received ; 
and  it  may  remove  some  of  the  objections  to  it  which  have  been 
pointed  out  in  our  pa<;e3,  and  which  last  year  led  to  the  introduction 
into  Parliament  of  a  bill  for  its  amendment  One  question  of  much 
importanc3  is,  however,  not  expressly  decided  by  this  judgment  At 
common  law,  and  apart  from  statute,  the  rule  iSr  as  laid  down  by 
Lord  Justice-Grenerai  Boyle,  that  "in  criminal  cases, unless  theie  be 
an  express  dispensation,  tlie  evidence  on  which  sentence  may  pass 
must  be  in  writing  properly  authenticated  and  preserved  with  dae 
care ''  {Penman,  2oth  Nov.  1845,  2  Broun,  686 ;  c£  Christie,  1st  Oc*. 
1853,  1  Irv.  293).  It  was  commonly  supposed  that  this  rule  ^as 
entirely  repealed  by  the  Summary  Procedure  Act  But  in  the  lighl 
of  Halliday  v.  Bathgate  it  seems  to  be  still  open  to  aigue  that  only 
the  absolute  duty  or  obligation  laid  upon  the  Judge  is  removed, 
while  either  party  in  a  prosecution  before  an  inferior  judicatory  may 
still  require  the  magistrate  to  take  notes  of  ihe  evidence  addnoed 

Appointments. — ^The  present  Government  could  have  dono  no 
more  graceful  or  more  creditable  act  than  that  which  it  has  done  in 
appointing  Mr  Henry  Glassford  Bell,  Advocate  (1832),  to  the  hon- 
ourable position  of  Sheriff  of  Lanarkshire.  Mr  Bell  has  well  earned 
this  promotion  by  years  of  able  and  conscientious  labour  as  a  Sheriff 
Substitute  in  Glasgow,  during  which  his  work. has  not  only  0(Mn* 
mended  itself  to  the  community  in  the  midst  of  which  it  was  dooBb 
but  has  gained  the  approbation  and  enoomia  of  some  of  the  ablest 
Judges  before  whom  his  decisions  have  been  brought  for  review. 
His  appointment,  moreover,  will  give  satisfaction  in  mai^  quarter^ 
because,  as  Mr  Bell  himself  said  in  the  sort  of  inaugural  addiess 
which  he  delivered  on  June  14,  "  an  important  principle  has  bemi 
conceded  by  his  promotion  The  members  of  that  most  useful  and 
intelligent  body  of  resident  judges^  known  by  the  somewhat  inap« 
propriate  name  of  Sheriff-Substitute,  will  no  longer  feel  themselves 
excluded  from  all  hope  of  advancement,  but  will,  on  the  contnvyy 
calculate  on  receiving,  as  opportunity  offers,  some  reward  for  long 
and  laborious  services.  Their  position  has  been  materially  iu^roved 
of  late  years  through  the  just  liberality  of  Government;  but  nothing 
ia  nxore  likely  to  encouzage  good  men  to  accept  of  so  toilsome  an 
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office  than  the  knowledge^  that  it  may,  if  Worthily  sustained,  be  re- 
carded  as  a  stepping-stone  to  something  higher/'  There  hnve  now 
been  within  a  year  or  two  two  promotions  of  this  kind,  which  cer- 
tainly afford  some  encouragement  to  Sheriffs- Substitute?.  But  it  is 
to  be  remembered  that  the  appointments  of  Sheriff*  Jameson  and 
Sheriff  Olassford  Bell  have  been  earned  by  very  long  service  and 
unusual  merit.  While  therefore  we  are  glad  that  the  principle  of 
promotion  >vhich  Mr  Bell  refers  to  should  be  vindicated,  there  is  no 
reason  to  imagine  that,  if  the  office  of  principal  Sheriff  continues  to 
exist,  it  is  likely  to  become  the  general  rule. 

There  is  not  much  to  be  said  about  Sheriff  Bell's  speech  to  the 
Glasgow  Procurators.  It  contained  a  good  deal  of  pardonable 
egotism,  and  some  magnifying,  also  quite  excusable  in  the  circum- 
stances, of  the  importance  of  the  Glasgbw  Sheriff  Court.  It  also  con- 
tained the  announcement,  certainly  unpalatable  to  many  among  his 
attdience,  that  he  hoped  "  to  secure  the  services  of  an  acceptable 
member  of  the  Faculty  of  Advocates  to  supply  the  vacant  Sheri#- 
Stibstituteship/*  It  was  indeed  rather  a  night  of  imagination  to 
suppose  that  any  member  of  the  Faculty  of  Advocates  could  be  ao- 
ceptable  to  the  Glasgow  Bar  in  such  a  capacity ;  but  we  do  not  think 
that  the  public  will  censure  Mr  Bell  for  the  extreme  anxiety  which  he 
has  shown  to  discharge  this  part  of  his  duty  in  a  satisfactory  manner 
for  the  interest  of  suitors.  One  thing  only  in  Sheriff  Glassford 
Belfs  past  career  as  a  judge  calls  for  criticism, — his  systematic  neg- 
lect of  the  most  important  part  of  a  local  judge's  duties,  the  work  of 
the  Small  Debt  Court ;  and  unfortunately  he  declares  his  intention 
of  continuing  this  neglect.  No  part  of  a  Sherifl^s  functions  is  more 
difficult  in  itself  than  to  preside  well  in  this  tribunal,  and  none,  both 
from  the  number  of  cases  adjudicated  upon  and  the  class  of  litigants 
who  attend  the  C6urt,'raore  closely  touches  the  social  welfare  of  the 
community, — none,  moreover,  has  a  more  intimate  bearing  on  the 
confidence  and  respect  entertained  by  the  multitude  for  the  law  and 
its  administration.  We  hdpfe  that  Sheriff  Bell  will  reconsider  his 
determination  to  sit  in  the  Small  Debt  Court  only  on  rare  occa- 
sions. 

Mr  Glas.^ford  Bells  selection  of  a  gentleman  to  fill  the  place  of 
Sheriff-substitute  at  Glasgow,  which  has  become  vacant  in  conse- 
quence of  his  own  promotion,  indicates  both  an  honest  desire  for  the 
public  good,  and  a  sound  discrimination  in  the  choice  of  means  to- 
wards that  end.  From  among  many  eligible  men  who  would  have 
be^n  ready  to  accept  the  office,  he  has  appointed  Mr  Francis  Wil- 
liam (Sark,  Advocate  (1851),  who  has  enjoyed  a  considerable  prac- 
tice at  the  bar,  and  who  is  th^  author  of  a  Treatise  on  Partnership 
'ad  Joint-Stock  Companies,  now  in  the  hands  of  all  professional 
inen.  Mr  Clark's  familiarity  with  commercial  law  makes  him  par- 
ticularly well  suited  for  the  judicial  bench  in  Glasgow.  There  is 
certainly  no  ground  for  saying  that  he  owes  his  prefwment  to  any 
political  bias  or  influence,  for  m^n  of  all  parties  unite  in  acknowledg- 
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ing  his  great  merit  and  ability.  We  observe  that  Sheriff  Bell  makes 
a  sort  of  apology  for  not  giving  Mr  Clark  the  highest  place  among 
Lis  Substitutes.  Certainly,  if  it  was  ever  in  contemplation  to  adopt 
that  course,  there  were  few  men  at  the  bar  whose  character  and  at- 
tainments would  have  better  justified  the  mther  invidious  step  of 
superseding  in  his  favour  the  other  learned  gentlemen  who  are  now 
Sheriff-substitutes  in  Glasgow. 

Mr  Archibald  Broun,  Advocate  (1838)  has  been  appointed 
Principal  Clerk  of  Session  in  place  of  Mr  Currie,  whose  re- 
tirement was  noticed  in  last  number.  Mr  Broun  has  long  been 
well  known  as  the  Editor  of  two  volumes  of  Beporta  of  Justiciary 
Cases,  and  as  the  Senior  Advocate-depute  under  the  present  and  the 
preceding  Tory  governments.  Mr  Broun  is  one  of  those  iu  whom 
professional  merit  has  not  been  attended  by  the  due  amount  of  pro- 
fessional success  ;  and  this  somewhat  late  preferment  to  a  respect- 
able and  not  laborious  office,  has  been  received  with  much  satisfaction 
in  the  Parliament  House 

The  vacancy  in  the  office  of  Advocate-depute,  caused  by  Mr  Bronn's 
appointment,  has  been  filled  up  by  the  promotion  of  Mr  Robert  Lee, 
Advocate  (1853);  and  Mr  Lee  is  succeeded  as  Advocate-depute  ia 
the  Sheriff  Courts  by  Mr  Wm.  Ellis  Gloag.  Advocate  (1853).  These 
appointments  are  both  unexceptionable. 

The  Faculty  of  Advocates,  and  those  who  have  frequented  their 
library,  will  greatly  miss  the  valuable  and  ever  ready  aid  of  their 
accomplished  SubLibrarian,  Mr  Thomas  Dickson,  who  has  been 
appointed  Assistant  Curator  of  the  Historical  Department  of  the 
Register  House.  We  heartily  congratulate  Mr  Dickson  on  his  pro- 
motion. , 

Can  a  Minor  hold  a  Publican's  Licbnbb  ?~The  Law  Times  reports  a  case  st 
Shrewsbury  Sessions  in  which  this  question  was  raised  under  the  Engtixh  statute  9 
Geo.  IV.  c.  61,  which  is  similar  in  its  terms  to  tlie  Home  Drummond  Act  paiwed  in 
the  same  year.  The  application  having  been  adjourned  in  order  to  obtain  the 
opinion  of  counsel,  was  afterwards  withdrawn.  The  following  were  the  question 
submitted  for  counsels  opinions,  and  the  joint  opinions  of  tiie  Solicitor-Oeneraf 
and  Mr  U.  £.  'I'urner  theieon  : — 

"  Counsel  will  please  to  advise  the  magistrates 

"  Whether,  in  their  opinion,  a  minor  is  or  hi  not  a  fit  and  proper  person  to  be 
licensed  within  the  terms  and  meaning  of  the  Act  of  Qeo.  4,  c.  6i,  and  whether  or 
not  they  would  be  acting  legally,  and  on  a  sound  interpretition  of  the  Act,  in  per- 
tuitting  a  transfer  of  the  license  in  question  to  a  person  under  the  age  of  twenty* 
one  years. 

*'  We  are  of  opinion  that  a  minor  is  not  a  fit  and  proper  person  to  he  licensed 
within  the  meaning  of  the  AcU  and  that  the  magistrates  would  not  be  acting  K'gally, 
or  on  a  sound  interpretation  of  the  Act,  in  permitting  a  tran.srGr  of  tlie  licence  in 
question  to  a  minor.  *^Joun  i\.  Kabslaui 

«  Temple,  April  6,  1867." 

Mr  Edwaids  (the  clerk)  also  stated  that  he  had  letters  from  Mr  Oke,  chief  clerk  to 
the  Lord  Mayor,  and  the  author  of  tlie  Synopsis,  &c.,  .Mr  Stone.  au|tior  of  the 
Justici's'  Blauiial,  and  other  justices'  cleiks,  to  the  same  <^cct.  AImo  a  letter  from 
the  {Solicitors  to  the  Inland  Revenue,  noihting  out  that,  under  7  and  8  Geo.  4,  c.  63, 
8  20,  no  entry  under  the  Excise  Laws  is  a  legal  entry  which  is  not  made  by  a  person 
who  has  attained  the  age  of  twenty-one  j-ears. 

'W&OKQiui.  Impbuommbnt. — A  case  camo  before  the  Q.  B-  on  May  SCth,  inTolring 
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the  qnestion  jiHietber  a  commander  of  a  coasttgaard  was  justified  "bf  reason  of  his 
offire"  in  giving  a  man  into  custody  on  a  charge  of  felony.  Tliis  ca'^e  ijave  rise  to 
»  remat4c  by  Mr  Justice  Biackburn  Uiat  he  thotight  it  would  be  wise  if  the  law  wuro 
that  no  perwn  should  give  another  into  cu^tody  unle)<8  there  wore  Horac  probal)iIity 
that  the  other  person  would  nin  away.  We  have  freqticntly  felt  that  this  wouhl  be 
s  ver>'  salutary  regulation.  When  the  pa^wions^re  excited,  a  piivate  person  is  vefy 
apt  ti)  resort  to  the  criminal  law.  and  if  it  wete  to  be  mada  an  element  in  actions  for 
Iftlite  imprisonment  that  the  defendant  should  prove  that  he  bil^^ve.l  the  plaintiff 
vism  about  to  run  away,  a  resort  to  the  baish  exercise  of  the  criminal  law  would  be 
fat  less  common. — Laiv  Times, 

Revision  op  vui  Statitte  Law.--A  bill  compleiing  this  important  woxb  ha^  been 
rabmitUid  Wthe  House  of  Ix>rds  by  the  Lord  Chance. lor.  The  fii-^t  instalment  was 
pa>tsed  in  IS^il,  repealing  all  Acts  wh'ch  had  ceased  to  be  in  ftircc  otherwise  than  by 
express  repeal  between  the  Iflth  of  Oeo  III.  and  the  2lst  and  2id  Vict.  In  186j| 
another  Act  swept  the  Statute  book,  in  like  manner,  from  tlie  timeof  Magna  Chart* 
to  the  end  of  tiie  reign  of  James  II.  The  present  bill  clears  the  way  from  the  rei  u 
of  James  II.  to  the  iDth  of  Geo.  Ill  Hy  these  icvisiotis  more  than  30J0  ob^(;Iete 
ActJ  Ijave  been  erased,  and  the  statute  law  reduced  from  eighty -seven  volumes  to 
wmo  six  or  seven,  'i'lie  next  improvement  is  to  be  a  carefully  pre])nred  and  vmj 
exteanive  General  Index  to  all  the  statutes,  whicii  it  is  proposed  to  repubish  yearly, 
corrected  to  the  legislation  of  the  year,  eliminating  all  that  relates  to  repealed  Liw. 
and  adding  the  new  law.  The  preparation  of  this  laborious  work  is  to  be  confided 
to  the  competent  hands  of  Sir  Erskine  May,  Mr  Wood,  and  Mr  Kiley,  and  Mr  Wood 
Qodei-takes  the  task  of  the  annual  revision,  ^t  is  exptscted  that  this  index  wiU  be 
completed  by  the  end  of  the  .session  of  l8C8, — Id. 

t<OLrcrroRSi!i  tiiB  ^upremk  Cbtjars. — At  the  general  meetitigof  the  Society  of 
Mbitftta  in  theBiip/eme  Coarts,  he^d  on  Monday  3d  June,  Mr  John  Garment 
vast  eb$cted  proses,  in  the  room  of  Mr  Thomas  Laudalei  who  has  letired ;  Mr  Qcorge 
Cotton  was  elected  vice-pruses,  Mr  John  Macandrew  was  elected  fiscal,  Mr  Thomjid 
leburn  w.is  reelected  treasurer,  Mr  Wil  lam  Miller,  libmHan,  and  Messrs  Johd 
T<sing  and  Jatnes  Young  joint  secretaries  during  the  easoing  year. 

Call  to  rrnie  Bar. — Mr,  George  S.  Dundu  hati  been  admitted  a  member  of  th9 
Fauultj  of  Advocates. 


|lohs  0f  €nBtB. 


.  COURT  OF  SESSION. 

{BeporUd  Jy  William  GtUhiie  and  Donald  Crawford j  Esquires,  Advocates,) 


FIRST  DIVISION. 

Tatlor  &  Co.  t;.  MactarIiAK  k  Oo. — May  24. 

Jurif  Trial — Bill  of  Exceptions — Putting  in  Record — Construction  of  Issue, 

This  case  was  tried  at  Christmas  tipon  the  is.*.ue — "  Whether,  in  or  about 
SepU  1862,  the  defs.,  on  the  order  of  the  purs.,  agreed  to  supply  to  them  a 
quantity  of  whisky  coloured  with  burned  sugar,  or  other  innocent  material, 
Bimilar  to  a  sample  of  Mackenzie  &  Co.'s  whisky  then  shown  to  the  defend- 
ers ;  whether  the  defs.  delivered  to  the  purs,  a  quantity  of  coloured  wliisky, 
amoootmg  to  20,554  proof  gallons  or  thereby,  for  which  the  pursuers  duly 
pud  the  stipulated  price;  and  whether  the  coloured  whisky  so  delivered  by 
the  defs.  to  the  purs,  was  disconform  to  the  said  order,  inasmuch  as  it  was 
coloured  with  some  colouring  matter  not  being  burned  sugar,  or  other  inno- 


374  VQTS»  OF  CAsm  m 

cent  mateml  siolilar  to  said  aample — ^to  the  lD«a»  &0.7"  A  QPoater  iwua 
was  taken  bj  the  defa. — *^  Whether  the  pun.  failed  duly  to  return  the  said 
whisky  to  the  defeoders?'*  Pars,  stated  that,  when  engaged  in  trading  to 
Africa,  they  ordered  from  dc&.  a  quantity  of  coloured  whisky  as  mach  as 
possible  resembling  rum,  which  was  the  spirit  most  in  favour  with  the 
negroes ;  that  whisky  was  furnished  professedly  according  to  sample,  and 
shipped  to  Africa ;  but  was  there  found  to  be  so  bad  in  quality  that  the 
natives,  after  obtaining  some  of  it,  refused  to  take  any  more.  The  pursuers 
afterwards  found  that  it  had  be^i  coloured  with  a  kind  of  logwood  which 
was  noxious  and  injurious.  Befs.  denied  that  burned  sugar  was  the  only 
substance  legitimately  used  for  colouring  whisky,  and  maintained  that  what 
they  supplied  was  conform  to  sample.  They  denied  that  the  I'^gwood  was 
injutious.  The  jury  found  for  the  pursuers.  Parties  were  heard  oo  various 
exceptions,  and  on  a  rule  for  a  new  trial,  certain  of  the  exceptions  were 
departed  from.  The  third,  fourth,  fifth,  and  part  of  the  sixth  were  argued. 
Thd  third  was  to  Lord  Kinloclfs  ruling  sustaining  the  purs.'  objection  to  a 
proposal  of  defenders  to  put  in  article  9  of  the  condescendenae  to  prove  what 
the  pursuers  state  therein  as  to  the  character  of  the  colouring  subBtance. 
The  fourth  was  to  a  ruling  refusing  to  allow  defs.  to  put  in  tho  whole  record 
for  the  purpose  of  its  being  used  in  construing  the  words  '*  innocent 
material "  occurring  in  the  issue.  The  fifth  was  to  a  direction  in  the  charge 
that  the  word  <4nnooent"  in  the  issue  "was  not  a  legal  term,  nor  one  on 
which  it  was  necessary  that  he  should  put  a  legal  construction ;  and  that  it 
was  for  the  jury  to  say  on  the  evidence  whether  the  thing  was  innocent  or 
not  in  the  fair  and  reasonable  sense  of  the  word,  as  employed  in  ordinary 
language."  Oouasel  for  defender  further  required  the  Judge,  and  excepted 
to  his  refusal,  to  direct  the  jury  (1)  that,  in  order  to  entitle  the  pursuers  to 
a  verdict,  it  was  not  enough  for  them  to  prove  that  the  colouring  material 
was  injurious  to  the  marketable  quality  of  the  whisky;  (2)  that  it  was 
necessary  for  them  to  prove  that  colouring  material  was  injurious  to  the 
health  of  the  consumer ;  (3)  that  the  word  "  similar  *'  to  the  said  sample 
relate  to  the  colour  of  the  whisky  only,  and  not  to  the  colouring  material. 

Loud  President — As  to  the  first  exception,  the  defender's  counsel,  in 
the  course  of  leading  evidence,  proposed  to  put  in  an  article  of  the  record 
to  prove  the  pursuer's  statement  as  to  the  character  of  the  substance  com- 
plained of.  The  exception  condemned  itself  by  its  own  terms.  The  record 
could  be  used  only  in  two  ways  at  the  trial.  (1)  It  was  in  the  hands  of  the 
Judge,  ready  for  reference  by  him,  in  order  to  prevent  either  party  from 
attempting  to  make  out  a  case  at  the  trial  which  was  not  stated  on  tho  record. 
That  was  one  great  function  of  the  record  under  the  Judicature  Act.  His 
Lordship  referred  to  the  judgment  of  Lord  Colonsay  in  Mackintosh  v. 
Suiith,  in  this  Court,  as  defining  the  use  of  the  record  at  trial,  in  every 
word  of  which  his  Lordship  concurred.  Li  the  second  place,  parts  of  the 
record  might  be  used  for  proving  facts  which  were  admitted  by  the  opposite 
party.  One  great  purpose  of  the  record  was  to  give  an  opportunity  of 
making  admissions,  and  it  would  be  quite  contrary  to  principle  and  practice 
to  preclude  a  party  from  using  it  for  such  a  purpose.  Here,  however,  de- 
fender's counsel  proposed  to  employ  it  for  proving  not  a  fact  but  a  stato- 
ment,  which  was  an  illegitimate  purpose  for  which  the  record  was  never  in- 
tended. The  counsel  for  the  defender  further  proposed,  and  this  was 'the 
question  raised  by  the  fourth  exception,  to  put  in  the  whole  record  to  be 
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used  in  coDstrtiing  the  words  ^'  iniioceaii  material "  in  Uie  iiURie.  If  tbe 
record  cooi^  be  no  osed,  then  by  vHiom?  It  eouM  not  be  pat  in  for  the 
Qfie  of  the  Oonrt,  whieii  bas  it  already.  It  roust  be  intended  to  put  H  before 
the  jery  to  aid  tkem  in  the  constraction  of  the  issue,  aad  this  leads  ns  to 
eonxider  the  rules  as  to  the  construction  of  words  in  issues.  Teehnical 
lc|^l  words  mast  be  explained  by  tbe  Court,  if  they  require  explanation. 
Words  of  a  teehnical  kind,  not  used  in  their  ordinary  colloquial  sense,  sucb 
as  hare  received  a  technical  meaning  by  the  usage  of  merchants  or  in  art 
and  science,  must  be  explained  in  eyidence  by  experts.  But  words  used 
in  their  ordinary  sense,  with  no  technical  or  secondary  meaning,  the  jury 
are  to  construe  for  themselves,  beeaose  issues  are  as  far  as  possible  expressed 
is  ordinary  popular  language.  To  suppose  that,  in  discharging  that  duty, 
the  }ury  was  to  be  aided  by  the  record,  was  tbe  most  extravagant  sugges- 
tion his  Lordship  ever  heard.  The  issue  was  intended  to  prevent  the  record 
from  being  sent  to  the  jury  at  all.  The  fifth  exception  was  to  Lord  Kin-* 
loch's  direction  that  *'  innocent"  in  the  issue  was  not  a  teehnical  legal  word, 
Ac.  His  lordship  was  clearly  of  opinion  that  it  was  not  a  legal  term  as  used 
in  the  issue.  There  was  a  little  more  doubt  as  to  the  second  part  of  the 
direction,  if  his  Lordship  could  read  it  as  a  plain  abdication  of  tlie  proper 
fanctioii  of  the  Judge  in  construing  the  issue,  he  would  think  it  not  a  good 
Erection.  But  that  was  too  strict  a  reading.  The  Judge  had  not  com* 
mitted  any  miscarriage;  for,  with  the  evidence  before  them,  the  jury  could 
not  he  in  any  difficulty.  If  they  had  found  for  the  defenders,  there  might 
bate  been  mvch  more  strength  in  an  objection  to  the  charge  on  this  ground 
by  the  pursuer. 

The  other  judges  substantially  concurred,  and  the  exceptions  were  dis- 
allowed. The  Court  mia  also  of  opinion  that  the  rule  for  a  new  trial  should 
bedischai^ed. 

Aei. — Ytmny,  Chjfnrd  &  Asher.  Agents — Mewrf  db  Sktreaa,  8,S,C.  <  ■> 
AH, — DecanuBj  Clark  S  M'Laten.  AgetUs — MeBira  White-IIillar  d 
Bobton, 

WttSeX  V.  MXRRT  k  CUKKINOHAM. — May  31. 

Action  of  damages  at  the  itislance  of  the  mother  of  a  workman  who  had 
lost  his  life  while  in  the  service  of  the  defenders  as  a  collier,  and,  as  the 
pursuer  all*jge8,  through  their  fault.  The  accident  happened  in  Haugliead 
Pit,  Hamilton,  and  the  cause  of  death  was  an  explosion  of  firedamp,  ^/liich 
blew  up  a  scaffold  on  which  the  deceased  was  working,  whereby  he  was 
precipitated  to  the  bottom  of  the  shaft.  •  The  pursuer  alleged  that  this 
occurred  in  consequence  of  the  scaffold  being  defective,  and  without  proper 
apertures  in  it  for  ventilation,  and  that  fire-damp  accumulated  below  it  and 
came  into  contact  with  the  lamp  of  the  deceased.  The  scaffold  in  ques- 
tion was  a  temporary  erection  in  the  shaft,  and  on  the  level  of  one  of  the 
Beams  of  coal,  on  wmch  the  workmen  might  stand,  and  on  which  they  mif^ht 
place  their  hutches  when  "  breaking  "  into  the  seam.  It  was  erected  by 
workmen  of  tbe  defenders,  under  the  orders  of  the  manager,  Neish,  who 
it  was  not  disputed,  was  a  skilful  person.     Under  Neish  was  Bryce,  under- 

found  manager.  Neish  had  power  to  hire  and  dismiss  workmen.  Over 
eish  was  a  Mr  Jack,  who  takes  a  superintendence  of  tho  defenders*  collie- 
ries, and  witb  whom  Neish  was  in  use  to  consult  on  questions  of  importance. 
The  whole  of  tbe  working  arrangements  of  the  pit,  including  ventilation, 
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wero  left  entirely  to  Neish.  It  ww  in  evidence  that  Mr  Neil  Robson,  a 
partner  of  the  defender  b  firm,  took  a  nianageruent  of  this  along  with  their 
other  works,  and  was  advised  with  on  matters  of  importaoce.  Neither 
Kobson  nor  Jack  had  had  anything  to  do  with  the  erection  of  the  scaffold. 
The  scaffold  had  been  creoted  upon  a  Saturday.  The  deceased  was  engaged 
to  work  oa  the  Monday,  and  met  his  death  on  the  Wednesday  folbwiog. 
The  pursuer  contended  that  the  defenders  were  responsible  for  the  fault  of 
Neish.  The  defrs.  stated  that  the  scaffold  had  been  properly  constructed, 
and  attributed  the  occurrence  by  which  the  deceased  was  killed  to  an  acci- 
dental and  temporary  obstruction  of  the  holes  left  in  it  for  ventilation.  They 
also  contended  that  they  were  not  in  law  answerable  for  the  fault  oi  Neish, 
if  any  such  should  be  proved. 

The  case  was  twice  tried  by  a  jury^n  July  ]8(>6,  and  in  Jan.  last. 
On  each  occasion  the  jury  returned  a  verdict  for  pursuer,  with  £\0{)  dam- 
ages. The  first  verdict  was  set  aside  as  contrary  to  evidenoe,  the  Court 
fi.nding  it  unnecessary  to  dispose  of  a  bill  of  exceptions  for  the  defrs.  After 
second  trial,  the  defenders  again  moved  to  set  aside  the  verdict  a.s  contrary 
to  evidence;  and  presented  a  bill  of  exceptions.  Lord  Ormidale  had 
directed  the  jury  that  the  defrs.  were  liable  for  the  fault  of  Neish,  in  de- 
signing and  completing  the  ventilation  system  of  the  pit,  if  that  system  had 
beeu  complete  before  the  deceased  workman  was  engaged  to  work,  and  if 
the  jury  were  satisfied  on  the  evidence  that  the  defenders  had  delegated  to 
him  their  whole  power,  authority,  and  duty  in  regard  to  that  matter,  and 
also  in  regard  generally  to  all  the  underground  operations  without  control 
or  interference.  The  defrs.  excepted,  and  asked  the  judge  to  direct  the 
jury  that  if  they  had  used  reasonable  care  in  the  appointment  of  Neish,  and 
put  at  his  command  all  necessary  means  for  the  proper  working  and  venti- 
lation of  the  pit,  they  were  not  in  law  responsible  for  fault  or  negligence 
on  his  part  in  the  arrangements  made  by  him  for  ventilation  at  and  below 
the  scaffold  in  question.  Jiord  Ormidale  refused  to  give  this  direction. 
[Authorities : — Priestly  v.  Fowler,  3  M.  &  W.  1 ;  Hutchison  v,  G.  N.  i 
B.  Ry.  Go.  6  Ex.  849,  19  L.J.  296 ;  Tarrant  v.  Webb,  25  L.J.C.  261 ; 
Wigmore  v.  Jay,  6  Ex.  354 ;  Somerville  v.  Gray,  1  Macph.  76^^ ;  Wright 
V.  Roxburgh,  2  Macph.  748 ;  Bartonshill  Co.  t;.  Reid,  3  M*Q.  286 ;  Weema 
V.  Math'eson,  2  M*Q.  216.] 

The  Lord  Presidknt,  after  narrating  the  facts,  said — (1)  That,  looking 
to  the  position  and  duties  of  Neish,  the  relation  which  subsisted  between 
him  and  the  defenders  was  that  of  master  and  servant,  and  not  in  any  sense 
that  of  principal  and  agent,  nor  was  it  in  any  improper  or  qualified  sense  the 
relation  of  master  and  servant;  (2)  That  Neish  and  the  deceased  stood  to 
each  other  in  the  relation  of  fellow-servants,  although  the  former  was  a 
superior  servant,  and  could  control  the  latter.  The  circumstance  that  one 
servant  was  superior  to  another,  and  entitled  to  exercise  control  over  him, 
and  give  him  orders,  did  not  in  the  least  degree  prevent  their  being  fcUow- 
servnnts.  There  was  a  certain  difference  in  the  relation  in  which  they 
stand  to  one  another,  which,  under  certain  circumstances  in  a  question  of 
this  kind,  must  create  a  distinction,  and  lead  to  results  that  would  not 
arise  in  the  case  of  fellow-workmen  standing  in  perfect  equality  of  service. 
Subject  to  that  qualification  the  relation  of  fellow- servants  undoubtedly 
existed.  His  Lordship  then  described  the  nature  of  the  fault  alleged 
against  Neish,  as  stated  by  the  pursuer,  which,  he  said,  ho  should  take  to 
bo  true  in  disposing  of  the  law  of  the  case.     It  was  that,  in  constructing 
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tbe  seaffold,  he  liad  failed  to  leave  ettfficient  holes  for  ventilation.  This 
was  to  be  ^tinguished  from  the  case  to  which  it  had  been  attempted  to 
assimilate  it,  of  imperfect  machinery  or  apparatus  furnished  by  a  master  for 
working  a  pit.  His  Lordship  did  not  wish  to  detract  from  the  principle 
that  it  was  a  master's  duty  to  furnish  proper  machinery  for  his  work.  But 
tbe  making  of  the  scaffold  in  this  case  was  just  one  of  the  ordinary  operations 
properly  belonging  to  a  pit,  carried  out  by  the  workmen  of  the  pit  under 
Neish's  superintendence.  The  question,  then,  came  to  be — Was  a  master 
liable  for  the  fault  of  such  a  person  as  Neish  in  such  a  work  ?  His  Lord- 
^ip  was  of  opinion  that  he  was  not.  This  was  not  the  providing  of  a 
machine  or  apparatus ;  bnt  an  ordinary  operation  carried  on  by  the  work- 
men of  the  pit  with  the  materials  constantly  in  their  hands,  viz.,  wood,  one 
of  the  materials  most  commonly  in  use  in  a  coalpit ;  and  nnder  the  super- 
intendence of  the  pitmanager .  His  Lordship  then  considered  the  special  terms 
of  the  charge,  and  criticised  it.  It  made  no  difference  in  the  question  that 
the  scaffold  had  been  constructed  before  the  deceased  was  engaged  to  work. 
Neish's  duty  to  make  the  scaffold  safe  was  a  continuous  one.  The  intro- 
dnction  of  this  element  had  a  tendency  to  mislead  the  jury.  Some  of  the 
other  language  employed  had  the  same  tendency. 

The  other  Judges  concurred. 

Judgment  sustaining  the  defSenders'  exception,  and  setting  aside  the  ver- 
dict In  respect  of  the  judgment  on  the  bill  of  exceptions,  rule  for  a 
new  trial,  on  the  gi^ound  that  the  verdict  was  contrary  to  evidence  dis- 
charged, all  questions  of  expenses  being  resented. 

Ad. — Macdonald    ^    Strachan.     Agent — T,     Whife,   S.S,C, AU. 

—Young ^  Shand,  and  McLean,     Ag^t — John  Leishman,  W,S. 

I>Avis  V.  Hepburn. — May  31. 
Jurisdictian — Sequestration — Notour  BankrupL 

The  question  in  this  case  was  whether  the  Oourt  had  jurisdiction  to 
sequestrate  the  estates  of  the  heir-apparent  to  a  large  property  in  Scotland, 
and  whether  the  said  estates  were  liable  to  sequestration  at  the  instance  of 
a  creditor  under  the  Bankruptcy  (Scotland)  Act  1866,  19  and  20  Vict,  c. 
79,  sees.  13,  7.  It  appeared  firom  the  proof  that  the  respt.  was  twenty-five 
years  of  age  and  unmarried;  that  he  had,  from  1859  till  1863,  been  an 
officer  in  the  army ;  that  he  had  thereafter,  with  the  exception  of  a  few 
▼isits  to  his  father's  house,  lived  in  England,  and  at  different  places  on  the 
Continent ;  and  that^  during  the  year  1866,  he  had  only  resided  at  his 
father's  house  continuously  for  a  fortnight  in  the  months  of  April  and  May. 
It  also  appeared  that  on  the  assumption  of  his  ^father's  house  being  his 
residence,  a  charge  of  payment  was  left  for  him  there  at  the  instance  of  the 
petitioning  creditor,  and  that  on  the  expiry  of  the  charge,  an  execution  of 
search  was  returned  by  the  messenger  to  the  effect  that  the  debtor  could 
not  be  found.  It  was  said  that  this  implied  '^  flying  or  absconding  from 
diligence  "  in  the  sense  of  the  Bankrupt  Act,  sufficient  to  constitute  the 
debtor  notour  bankrupt 

The  Lord  Ordinary  (Ormibale),  without  dealing  with  the  question  of 
notour  bankruptcy,  held  that  the  debtor  was  not  *^  subject  to  the  jurisdic- 
tion of  the  Supreme  Courts  of  Scotland,"  and  therefore  refused  the  petition 
for  sequestration.     The  petitioning  creditor  reclaimed. 

vou  XL  NO.  ozzvn. — JULT  1867.  2  d 
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Tho  Court  beld  tbat,  wiClioiit  cooaiddriiig  whether  the  debtor  wms  sahjeet 
to  their  jurisdietioD,  it  tms  sufficieot  for  tho  disposal  of  the  case  that  there 
was  no  proof  of  notour  bdnlcrnptcy.  The  only  fact  established  was  that  he 
was  not  found  at  his  father's  house  on  the  occasion  of  tho  search.  That 
did  not  imply  absconding  from  diligence,  and  therefore  no  notoiv  bank- 
ruptcy was  proved. 

AU» — Ifunro  tib  Oifford,    Agents — Duncan  d  Dewar,  W.ii 

8.  P.  Daviks  &  Co.  V,  Brown  &  Ltell. — May  31. 
jRep&rafion — Relevancy — Issue — Sfalice — Btadc  IM. 

Action  of  damages  at  the  instance  of  S.  P.  Dayics  A  Co.,  Dundee,  against 
Brown  &  LyelL  The  defrs.  eomo  time  ago  sued  the  parsuere  in  tho 
Sheriff  Court  for  £51,  as  the  price  of  flour.  Davies  &  Co.  aver  that  when 
that  action  was  raised,  8.  P.  Davies,  the  sole  partner  of  the  firm,  was  from 
liome ;  but  on  his  return  he  st  once  waited  on  dcfrs.  ond  paid  the  £51  and 
expenses,  obtained  a  receipt,  and  consequently  entered  no  appcaninee  in  the 
action ;  that,  potwithstanding  this  settlement.,  Brown  &  Lyell  had,  ia  the 
knowledge  that  the  debt  and  expenses  were  paid,  and  without  notice  to  tho 
present  pursuers,  wrongfully,  malieioesiy,  and  without  probable  cause, 
moved  for  and  obtained  decree  in  absence  in  said  action  against  them, 
which  was  published  in  the  Mcrca:nfile  C&mpeniiium,  and  other  publications 
known  as  '*  Black  Liste,''  and  that  the  publication  was  the  result  ol  defrs. 
having  wrongfully  taken  said  decree. 

Tho  pursuer  proposed  an  issue — "  Whether  defrs.  wrongfully  moved  for 
and  obtained  decree  against  pursuers  in  an  action,  &e.,  to  the  loss,  kc  ?" 
The  defhi.  contended  that  the  pursuers  had  made  no  averments  relevant  to 
entitle  them  to  any  issue,  and  that,  even  if  they  had,  they  were  bound  to 
put  malice  and  want  of  probable  eause  in  issue.  Tho  Lord  Ordinary 
(Barcaple)  reported.  (See  Ormui»n  v.  RedpaUiy  Brown  d  Go.^  24th  Feb. 
18(i6,  4  Macph.  488). 

The  Court  hold  nnatiiiiiouf>Iy  that  the  action  was  rehtvaat,  bet  (L.  Gwrriehill 
dob)  that  the.  pursuer  must  put  in  istae  malice  and  want  of  probaUe  eause. 
There  was  nothing  on  reeoH  apart  from  malice  which  could  eniitk  the 
pursuers  to  damages.  For  all  that  appeared,  the  taking  ef  decree  might 
nave  been  the  result  of  a  mere  omission,  for  which  the  pursuers  were  as 
much  to  blame  as  the  defrs.  It  was  no  doubt  tlie  duty  of  the  defrs^  when 
they  received  payment,  to  instruct  their  agent  to  stop  proceedings,  but  it 
was  equally  the  right  and  interest  of  the  pursurm  to  see  that  that  was  done. 
With  regard  to  damages,  their  Lordships  indicated  a  clear  opinion  that 
defrs.  could  not  be  answerable  for  any  damages  arising  from  the  publica- 
tion of  the  decree  in  the  *^  Black  List."  They  could  only  be  liable  for  the 
damage  necessarily  and  directly  resulting  from  the  taking  of  the  decree  and 
its  publication  in  tho  record  of  Court. 

Aet—ThomB.    Agent— David  Milne,  &S,  C. ^U.~Gifard  A  Any. 

Agen^ — Feryuson  d  Junnet^  W.3» 


THE  GOUSI  OF  SESSION.  379 

H0E7  V.  M'BWAN  AND  AtJLD. Jfllia  4. 

PartnerAip — Master  and  Servant — DissolxUton  Icf  Firm  hy  Death  cf 

Pajjner — Reparation. 

Actidii  bj  Hoey  against  M'Evan  and  Auld,  accountants  in  Glasgov^,  and 
Anld,  thd  surviving  partner  of  that  firm,  and  the  repk-esentatives  of  M*£wan, 
the  deceai^  partner,  to  enforce  implement  or  obtain  damages  for  breach 
of  an  agrcertient  dated  in  June  18(i5.  whereby  the  pursuer  agreed  to  serve 
the  defrs.'  firm  at  a  salary  of  £300  per  annum  up  to  September  1865,  and 
thereafter  for  five  years  at  a  salal'y  of  £300  and  on  additional  allowance  of 
10  per  cent  on  the  profits  of  the  business.  Defence  that  the  agreement 
had  been  t^rminat^d  by  the  death  of  M'Ewan  in  June  1866,  which  operated 
a  dissolution  of  th3  firm  Which  the  pursuer  undertook  to  serve,  and  further 
that  puliMier  had  barred  himself  from  pursuin.2:  the  action  by  engaging  in 
business  ob  his  oWn  account  subsequent  to  M'E\i^an*8  death. 

Issues  hating  been  proposed  by  pursuer,  and  objected  to  on  the 
ground,  inter  alioy  that  there  was  no  issuable  matter  in  the  record,  the  Lord 
Ordinary  repoHed,  indicating  an  opinion  favourable  to  defrs. 

Lord  PRBsinKKT,  L.  GoRRtitniLL,  and  L.  ARnntLLAN,  held  that  the  contract 
tnost  be  dealt  with  as  if  it  had  been  a  conti-act  with  M^Ewan,  as  in  fact  it 
teemed  to  have  been;  and  that  M'Ewan's  death  necessarily  put  an  end  to 
all  eontraots  between  him  and  parties  in  the  situation  of  the  pursuer,  where 
the  cAkbjeet- matter  of  the  contract  was  personal  service.  The  case  of  dis- 
eolation  by  ddath  was  distinguishable  from  dissolution  by  bankruptcy,  d^ath 
being  a  eontingency  to  which  all  men  trere  liabl<^,  and  which  no  man  could 
prevent  A  man  by  dying  60uld  not  commit  a  breach  of  contract ;  and 
thete  being  no  breach  of  contract,  iher6  was  no  r6om  in  this  caso  either  for 
implettent  of  damages.  The  pursuer  was  no  doubt  entitled  to  the  whole  of 
his  salary  of  £300  for  th^  year  in  whioh  M*Ew&n  died ;  but  that  was  sub- 
joet  to  thia  qualification,  that  If  ho  was  making  anything  bv  business  of  bis 
wh  or  other  employment  during  that  part  of  the  year  which  elapsed  after 
M*fiwan's  death,  he  was  bound  to  give  credit  to  the  defrs.  for  anything  so 
made  by  him. 

Lord  Dkxa  dissented,  holding  that  the  liabil'ty  of  a  firm  dissolved  by  the 
death  of  one  of  its  partners,  for  contracts  of  der^iee  made  during  its  sub- 
sistence, was  a  question  of  etrcumstanoes ;  and  that  the  case  should  not  be 
finally  determined  till  all  the  faets  were  before  the  Court. 

Ad. — Okxfic  db  H.  J.  Monerieff.  Agents — Maconochxe  S  Hare^  W.S. 

Alt — Otffdrd  S  Moncredf.    Agtni^---^amilt9n  db  Kinnear^  W.S, 

Ptn.-^Btcnov  t,  LtNMAt. — June  d. 

Sequestratidn — Examination — Be-deUver^  ofdocumdnts  to  witness. 

Application  to  Sheriff  of  Edinburgh,  in  the  aeqn.  of  Trowsdales,  con- 
tnMton,  for  redelif«ry  to  petr.  of  certain  books  and  documents  produoed 
by  hnn  in  his  examination  in  the  teqn.  Bryson  was  a  civil  engineer,  and 
tiia  doeuokenta  related  to  the  making  of  the  line  of  the  Foi;aett  Hallway, 
upon  which  the  bankrupts  were  oontraotersi  The  SberiffSubstitute 
(Hallard)  ordained  the  trustee*  Lindsay,  instantly  to  deliver  the  documents 
to  Mr  Bryaoo.  The  L.  0.  (Kinlooh),  in  the  appeal,  recalled  this  deliver- 
ing aad  remitted  to  allow  the  trustee  such  furthef  time  as  might  be 
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reasonable  to  examine  or  take  copies  of  the  documents,  and  thereafter  to 
ordain  them  to  be  delivered  up,  reserving  all  questions  as  to  the  property 
of  the  documents.  His  Lordship  had  no  doubt  that  a  party  producing 
documents  under  a  statutory  examination  in  a  seqn.  was  entitled,  by  a  sum- 
mary application  in  the  seqn.  to  hare  them  ordered  to  be  returned  to  him 
when  the  purposes  of  the  statute  served.  The  Sheriff  was  entitled  to  order 
production  of  documents  without  separate  application  and  warrant.  But 
such  production  was  only  for  informing  the  mind  of  the  trustee.  The 
trustee  reclaimed. 

Lord  Presidknt  said — ^T  am  very  clear  on  this  point.  I  think  the  Lord 
Ordinary  is  right.  Sec.  91  of  the  Bankruptcy  Act,  1856,  applies  to  this 
question  ;  but  it  is  also  necessary  to  keep  in  view  sec.  90,  and  the  object 
of  the  statutory  provisions  as  to  examination.  By  sec.  90  the  Sheriff  b 
empowered  to  order  examination  of  "the  bankrupt's  wife  and  family, 
clerks,  servants,  porters,  law-agents,  and  others;^  but  for  what  purpose? — 
"who  can  give  information  relative  to  his  estate."  Sec.  91  provides  that 
the  Sheriff  may  order  such  persons  "  to  produce  for  inspection  any  books 
of  account,  papers,  deeds,  writings,  or  other  documents  in  their  custody 
relative  to  the  bankrupt's  affairs,  and  cause  the  same,  or  copies  thereof,  to 
be  delivered  to  the  trustee.''  But  for  what  purpose?  For  inspection.  It 
would  be  monstrous  to  hold  that  a  person,  if  ordered  to  produce  his  busi- 
ness books  to  inform  the  mind  of  the  trustee  as  to  the  bankrupt's  affairs, 
sbould  be  q})Uged  to  leave  them  in  his  possession,  and  go  without  the  use 
of  them,  and  have  no  means  of  recovering  them  out  of  his  hands.  If  the 
law  were  otherwise  than  as  the  Lord  Ordinary  has  held,  this  section  might 
be  wrested  to  most  improper  purposes,  and  made  an  instrument  of  oppres- 
sion in  the  hands  of  the  trustee.  It  would,  moreover,  defeat  the  purpose  of 
the  Act  in  these  sections ;  for  if  this  continued  custody  claimed  by  the 
trustee  were  allowed,  no  gentleman  in  the  position  of  Mr  Bryson  would 
make  any  such  production  in  any  future  proceedings.  The  Ibt  of  doca- 
ments  here  showed,  on  the  face  of  it,  that  they  were  documents  which  were 
naturally  and  properly  in  the  custody  of  the  railway  company. 

The  other  Judges  concurred,  and  the  Court  adhered. 

Act — Watson,     Agents — Graham  ^  Johnston^  W,S. AU. — A.  Mon- 

crieff.     Agents — Lindsay  <t  Faterson^  W-S, 


SECOND  DIVISION. 

Susp.  —Maointtrb's  Tbubixbs  v.  Maos,  ov  Cupar. — May  24L 

Feu — Boundary  hy  stream — medium  filum. 

The  snsprs.  are  proprietors  of  two  lots  of  groaud  on  which  buildingB  have 
been  erected,  held  in  feu  from  the  defra.  Both  lots  are  described  in  the 
dispositions  as  '*  bounded  by  the  Lady  Bum  on  the  soutL"  The  proprie- 
tors have  used  t<he  Lady  Bum  for  all  ordinary  purposes.  It  k  tiable 
to  a  good  deal  of  pollution,  though  still  used  for  domestic  purposes,  and  the 
Magistrates  were  proceeding  with  operations  to  arch  it  over,  which  would 
have  the  effect  of  widening  the  street  on  the  opposite  side  and  bringing  it 
up  to  the  susprs.'  boundary.    The  suspenders  brought  a  suspension  and  in- 
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terdiot,  alleging  that  they  could  not  be  deprived  of  the  use  of  the  stream. 
The  Magistrates  pleaded  that  being  within  bargh,  and  as  it  was  necessary 
for  sanitary  reasons  to  cover  up  the  stream,  they  were  entitled  to  do  so. 
The  L.  0.  (Kinloch)  granted  interdict,  observing  that  he  could  make  no 
distinction  between  the  rights  of  the  susprs.  and  any  other  riparian  pro- 
prietor on  a  private  stream ;  that  no  account  could  be  taken  of  the  sanitary 
considerations  in  the  legal  question  ;  and  that  the  fact  of  the  subjects  being 
within  burgh,  whatever  its  effect  might  have  been,  was  not  sufficiently  estab- 
lished. The  respts.  reclaimed,  but  the  Court  adhered.  The  Lord  Justijcb- 
CLBRKand  Lord  Cowan  were  of  opinion  that  the  susprs.  had  a  right  of  property 
in  the  stream,  usque  ad  medium  filum  aquce.  Lord  Bbnholmb  held  that 
the  injury  done  to  the  susprs'  feu  by  the  archway  complained  of  was  itself 
srifficient  to  entitle  them  to  interdict.  Lord  Nkaves  thought  the  feuars 
had  at  least  an  easement  entitling  them  to  the  use  of  the  stream. 

Act, — Advocaius,  Duncan,     Agents — Jardine,  Stodart  do  Fraser^  W.8. 
AU.— Sol-Gen.,  N.  C.  Campbell,     Agent— Willtam  Mitchell,  S.S.C. 

Lang  v.  Brown. — Ma^  24. 

Post-nuptial  Settlement — Mortis  causa  deed — (hierous  and  Gratuitous — 

Spes  Suecessiofds, 

The  late  Bobert  Marshall  and  his  wife  executed  a  mutual  post-nuptial 
settlement  "  to  regulate  their  respective  successions,"  by  which  the  husband 
conveyed  to  the  wife  in  fee  all  the  property  of  which  he  should  be  possessed 
at  the  time  of  his  death,  and  the  wife,  on  her  part,  conveyed  all  the  pro- 
perty of  which  she  was  or  should  be  possessed  at  the  time  of  her  death  to 
the  husband  in  liferent  and  her  daughter  by  a  previous  marriage,  the  pur- 
suer, Mrs  Lang,  in  fee,  power  of  revocation  being  reserved  to  both  parties 
during  their  joint  lives.  Mrs  Marshall  survived,  and  subsequently  made  a 
gratuitous  conveyance  of  all  her  property  to  her  sister,  the  defr.,  Mrs 
Brown.  Mrs  Lang  brings  a  reduction  of  this  conveyance,  on  the  ground 
that  the  provision  in  her  favour  in  the  settlement  of  her  mother  and  Mr 
Marshall  was  onerous  and  could  not  be  defeated  by  a  gratuitous  deed,  and 
that  under  it  she  was  entitled  to  all  the  property  of  which  her  mother  died 
possessed.  The  L.  0.  sustained  this  contention,  and  reduced  the  deed. 
The  Court  unanimously  altered  and  assoilzied  the  defrs ;  holding  that  pur- 
suer had  no  more  than  a  spes  successionis.  The  settlement  of  Mr  and  Mrs 
Marshall  was  only  onerous  in  so  far  as  it  was  mutual.  When  Marshall 
died,  Mrs  Marshall  was  free  to  dispose  of  her  succession.  It  was  absurd 
to  read  the  deed  as  if  Marshall  had  stipulated  for  the  destination  to  Mrs 
Marshall's  danghter.  It  was  a  mortis  causa  deed  in  that  portion  of  it  of  a 
purely  testamentary  character,  and  could  be  revoked  at  pleasure.  Had 
there  been  a  de  presenti  conveyance  in  favour  of  the  pursuer  delivered  to 
W,  upon  which  infeftmeni  had  been  taken,  the  case  would  have  been 
different. 

Act — Deeamts,  Mackenzie.  Agents — Morton,  Whitehead,  4*  Greig,  W.8., 
^~AU. — SoL'Gen.,  Crichton,    Agents — Duncan  ^  Dewar,  W.S. 

Murrat's  Executors  v.  Carphin  and  Others. — May  24. 
Antenuptial  Contract — Onerosity — Act  1621,  cap.  18. 
Mrs  Johnston,  who  was  entitled  by  her  father's  trust  settlement  to  certain 
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fundi  at  majority  or  marriago,  bccamo  engaged  to  be  married,  and  it  was 
arroDged  between  her  and  her  fatber^s  executors  that  £400  shoufd  be  up- 
lifted from  her  share  in  her  father's  estate,  to  purchase  furnishiDgs  for  a  bouse. 
She  then,  bj  a  coatraot  of  marrkgo,  ooDTejed  to  trustees  the  balance  of 
her  funds,  that  they  might  in  the  first  place  pay  to  herself  the  annual  pro* 
ceeds  of  it,  and  on  her  death  to  her  husband,  and,  on  the  failure  of  lK>th, 
keep  it  for  the  benefit  of  children  to  be  born  of  the  marriage.  Mr  John- 
ston, on  his  part,  undertook  reciprocal  obligations.  The  parties  were  mar- 
ried 14th  April  1863,  and  soon  after  the  husband's  estates  wero  sequestraled. 
Mrs  J.  had  made  the  neoesaary  purchases  in  view  of  the  marriage ;  bat  had 
expended  about  £900  in  that  way.  Her  father's  executors,  when  they 
became  Jiware  of  the  amount  of  the  debts  she  had  oontraoted,  and  after 
having  paid  away  about  £150  of  the  appropriated  sum,  refused  to  make 
further  payments,  and  brought  a  multiplepoioding  to  have  the  rights  of 
parties  determined.  The  tradesmen  to  whom  Mrs  J.  had  incurred  debts 
prior  to  marriage,  and  the  judicial  factor,  who  came  In  place  of  the  trusteee 
who  had  failed,  wore  parties  to  the  process.  The  factor  claimed  the  whole 
sum  except  the  balance  of  the  £400  appropriated  to  furnishings,  as  repre- 
sentijpig  the  inarriage- contract  trustees,  to  whom  it  wa$  conveyed ;  and  the 
other  olaimantfi  rested  their  right  to  bo  preferred  on  the  ground  that  Mrs 
J.  had  not  by  the  marriage- con  tract  effectually  divested  herself  of  the  fee 
of  the  estate  which  she  still  held.  The  L.  0.  (Barcaple)  sustained  the 
the  claim  of  the  judicial  factor  to  the  capital  of  the  fund  conveyed  by 
marriage -con  tract,  and  the  Second  Dinsion  unanimously  adhered.  It 
was  then  represented  to  the  Court  that  a  plqa  stated  on  behalf  of  the  wife's 
creditor's  had  not  been  argued  ia  the  Outer  house,  and  they  asked  a  remit 
to  the  L.  0.  to  hear  parties  upon  it.  The  Court  made  the  remit.  The 
plea  was  that  the  conveyance  in  the  marriage- contract  had  the  effect  of 
rendering  Mrs  Johnston  insolvent,  and  that  it  was  a  gratuitous  alienation 
under  the  Act  1621,  c.  18,  in  favour  of  conjunct  and  confident  persons 
without  a  true  cause,  and  to  the  prejudice  of  prior  creditors,  and  was  also 
reducible  as  a  fraud  at  cpmnion  law.  The  L.  0..  repelled  this  plea,  and  of 
new  preferred  the  judicial  factor,  on  the  ground  that  the  crediton^  had  no 
title  or  interest  to  reduce  the  marriage- contract,  because  the  effect  of  their 
being  successful  would  not  be  to  carry  the  fund  to  them,  but  to  open  it  up 
to  the  creditors  of  the  husband  by  reason  of  the  assignation  implied  in 
marriage.  The  creditors  reclaimed,  and  maintained  that  the  marriage- 
contract  should  be  reduced,  at  any  rate,  that  it  should  be  reduced  so  hr  as 
the  provisions  contained  in  it  were,  in  her  circumstances,  excessive.  The 
judicial  factor,  on  the  other  hand,  argued  that  the  trustees  were  not  con- 
junct and  confident  persons,  because  they  only  represented  children  fiatei- 
turif  who  could  not  in  any  proper  sense  bo  called  conjunct  and  conlldenf, 
and  that  the  contract  was  an  onerous  deed,  and  could  not  be  rednced  under 
tho  Act ;  further  that  its  provisions  were  in  every  respect  reasonable — £400 
being  a  very  fair  sum  to  set  apart  for  the  purpose  of  buying  furnishings, 
and  the  creditors  having  themselves  to  blame  if  t|hey  made  advances  with- 
out proper  inquiry.  The  sum  conveyed  by  the  marriage-contract  amounted 
to  about  £1200.  The  Court  unanimously  adhered,  procedding,  how- 
ever, on  tho  onerosify  of  tho  deed,  and  not  on  the  limited  ground  of  title 
adopted  by  the  Lord  Ordinary.  Tho  Court  said  it  was  an  altogether  novel 
thing  to  attempt  to  reduce  a  marriage -contract  under  the  Act  of  1621,  for 
which  tho  only  authority  quoted  was  a  dictum  of  Bell  (Com.  ii.  187)  sop- 
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ported  by  rcferenco  to  a  case  reported  by  Lord  Gardenstone^  wbere  t^e  Goarl 
kid  sot  aside  aa  aate-naptial  coBtract  of  marriage  so  &r  as  its  proYtsiona 
in  faronr  of  tbe  ^ifo  were  ezeessive.  Lords  Cowan  and  Neaves  teaerved 
their  opinion  as  to  tbe  compctenoy  of  setting  aside  an  ante-nuptial  eontrae^ 
in  a  (luestion  with  caFeditors,  so  far  as  iti  proyiaions  were  excessrro,  but 
agreed  in  austaininp;  tbe  onerosity  of  the  niarriogc-eontraet  in  question  and 
it8  perfeet  reasonableness.     The  judicial  factor  was  accordingly  preferred. 

Act^—Scott^   Waiiim.     Agent— A,  KeVij  Morruson,  S,S,0. AJL-^ 

Giford^  W.  A,  Brown.    Agent — John  Henderson,  S.8.C, 

Eakl  of  Wemtss  ti.  Mags,  o?  PcBTn. — Maif  31. 
Salmon  Fishings — Artificial  Epihankmeni — Suspension — Poesession. 

Suspension  and  interdict  at  the  instance  of  Lord  Wemyss,  to  prevent  the 
Magistrates  of  Perth  from  fishing  for  salmon  from  an  embankment  in  tbe 
TsLj  between  tbe  right  bank  close  to  Elcho  Pier  and  the  island  of  Balhep- 
bam.  It  was  made  in  1834  by  eommissionersi)  under  statatory  powers,  for 
the  improvement  of  the  navigation,  and  to  a  considerable  extent  at  the  cost 
of  the  Ear],  who  is  proprietor  of  tl>c  right  bank  at  that  point,  and  also  of 
the  island.  The  Magistrates  have  a  royal  charter,  given  effect  to  in  a 
decree  of  the  Coort  of  Session,  of  the  salmon  fishings  round  and  aboHt  the 
iflland,  and  which  may  at  any  time  pertain  to  it.  Tbe  embankment  has 
diverted  the  ehannct  of  tbe  river  to  the  other  side  of  the  island,  but  it  is 
rtill  covered  at  high  water.  A  peg  has  been  fixed  in  the  centre  of  the  em- 
bankment, indicating  the  middle  of  the  old  channel,  and  no  acts  of  fishing 
on  the  part  of  the  Magistrates  are  alleged  from  that  point  westward  to  the 
mainlaDd,  and  no  right  is  maintained  by  them  as  to  that  portion.  Tbe 
Karl  claims  to  exclude  the  respts.  a»  being  proprietor  of  the  embankment, 
and  ako  because  ho  is  entitled  to  follow  the  river,  the  fishings  from  the 
embankment  coming  in  lieu  of  those  from  the  right  bank,  whioh  the  em- 
bankment has  destroyed. 

Lord  Justicb-Clekk  thought  tbe  suf<pn.  ought  to  be  dismissed,  as  to  the 
western  half  of  the  embankment,  because  no  right  to  the  fishings  from  it 
was  maintained  by  respts.  Tbe  suspr.  maintained  the  remainder  of  the 
action,  first,  on  the  ground  of  property  in  tbe  embankment  His  Lordship 
desiderated  proof  of  that  right.  The  embankment  had  been  made  by  com- 
missioners under  an  Act  of  Parliament  for  public  purposes.  This  was  a 
navigable  river.  If  the  maxim  quod  svh  incRtlifcatur  solo  cedit  were  to  be 
applied,  the  property  would  appear  to  reside  in  the  Crown.  Again,  he 
considered  the  doctrine  Qf  accretion  by  alluvion  (]uite  inapplicable  to  such 
a  case  as  the  present,  where  a  large  embankment  had  been  built  all  at  once 
acroris  the  channel.  Nor  could  the  fact  that  suspr's.  fishings  from  the 
right  hank  had  been  extinguiKhed  by  a  legal  operation  give  him  a  right  to 
&>h  from  the  new  embankments  It  might  possibly  give  him  claims  of 
compensation  against  those  who  had  deprived  bim  of  the  fishings.  If  the 
fisbiog  from  the  eastern  half  of  the  cmbnnkmcnt  were  to  be  looked  upon  at 
all  as  an  accessory  to  existing  rights  of  fijshing^  it  wonld  rather  appear  that 
they  belonged  to  the  party  who  had  the  fishings  ffom  the  island-^namcly^ 
the  respts  There  was,  therefore,  a  want  of  clear  title  in  tlie  suspr. ;  and 
tbat  was  sufficient  to  prevent  Jiim  from  succeeding  in  this  summary  pro- 
ceao.    Hq  thought,  however,  that  tho  Magistrates'  title  included  these  fiisb- 
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iDg&  They  bad  tiie  fii^uigs  all  rooad  the  idasnd.  If  a  small  islaad  kid 
sprung  up  wbere  part  of  the  eastern  half  of  ikQ  embaakmeodit  stood,  it  could 
not  be  doubted  that  tbej  might  have  fished  there;  and,  if  bo,  did  it  make 
any  difierence  that  the  embankment  was  artifiotal. 

Lord  Cowan  concurredy  bat  placed  his  judgment  on  a  more  limited 
ground.  The  respts.  had  right  to  the  fishing  from  the  iahuid,  which  would 
sweep  the  ground  where  thie  eastern  hall  of  the  embankment  stood.  2(oit- 
withstanding,  if  the  Earl  established  a  right  of  property  in  the  embank- 
ment, it  was  possible  he  might  exclude  the  Magistrates.  To  do  so,  how* 
ever,  he  required  to  bring  a  declarator  calling  the  statutory  commissioners. 
The  present  was  a  possessory  question.     Action  dismissed. 

The  other  Judges  concurred. 

Act. — A,  B.  Clark,  Balfour,     Agents — Tods^  Murray,  and  Jamtescn, 

W.S, Alt. — Frcuer  ^   Watson,     Agenis-^Eill,  Beid,  S  Drunwumd, 

W.S. 

Inspbotor  of  Pook  ov  Eillbarnan  v.  Inspsotob  or  Pao&  or 

EDXKKII.LIB. — June  5. 

Poor — Settlement— Forisfamiliaiion — Insanity, 

A  female  pauper  lunatic  was  born  in  1810  in  Edinkillie,  resided  with 
her  father  at  Killearnan  (where  he  had  a  residential  settlement)  tiU  1853» 
when  she  became  insane,  and  was  removed  to  an  asylum  out  of  that  parish. 
She  has  remained  insane  ever  since,  and  has  never  returned  to  Killearnan. 
The  father  died  in  1858.  The  pauper  became  chargeable  in  1860  on 
Killearnan  parish,  which  no^  seeks  relief  from  EdinkiUie  as  the  parish  of 
birth.  The  Court  held,  as  the  pauper  was  a  member  of  her  father's  family, 
not  forisfamiliated,  in  1853,  her  settlement  then  was  his.  During  the 
ensuing  five  years  till  his  death  no  change  took  place.  Though  she  was 
absent  owing  to  the  state  of  her  mind,  she  still  belonged  to  the  family,  as 
an  infant  would,  and  was  acquiring  no  independent  settlement ;  nor  did 
she  acquire  any  new  settlement  after  her  father's  death,  as  the  statutory 
period  had  not  elapsed  between  that  event  and  the  period  of  chargeability. 

Defenders  assoilzied. 

Act. — FrasfiT,  Johnstone.     Agent — J.    Qalletly^   S.S*C. AlL — <Sol 

6cn.,  Marshall,    Agents — Mackenzie,  Innes,  Jc  Logan^  W.S. 


HOUSE  OF  LORDS. 

(In  the  Court  of  Session,  March  7, 1865,  3  Macph.  609.) 

DicKkXNs  V.  Gordon. 

Succession — Conquest — Husband  and  Wife. 

Francis  John  Diggens  married  in  1860  Mtss  Mary  W.  Nisbet,  ddest 
daughter  of  R.  C.  Nisbet,  Esq.,  of  Mainhouse.  The  parties  had  previously 
executed  a  marriage-contract  appointing  Oordon  and  others  trustees  of  the 
marriage.  The  intending  husband  thereby  assigned  to  the  trustees  a  life* 
policy  of  insurance  dated  in  1854,  for  £200,  and  became  bound  to  pay  tiia 
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preBiQim.  This  smn  was  settled  on  the  wife  aad  tbe  child  or  children  of 
the  marriage.  He  also  obliged  himself  to  pay  his  widow  £50  for  mournings 
if  she  survived  him ;  and  assigned  to  her  snch  household  fomitnre,  &c.,  as 
might  belong  to  him  at  the  time  of  his  death.  There  were  no  other  provi- 
doDs  by  the  hnsband  in  favour  of  the  wife.  Miss  Ni^bet  assigned  to  the 
trustees  some  bank  shares  amonntiug  to  <£250;  and  then  followed  this 
clause,  '^  and  the  said  M.  W.  Nisbet  hereby  farther  assigns,  dispones,  con- 
yeys,  and  makes  over  to  the  said  trustees  all  sums  of  money,  goods,  gear, 
and  effects,  and  heritable  and  moveable  estates  of  every  description,  where- 
soever situated,  which  she  may  conquest  or  acquire  during  the  subsistence 
of  the  said  intended  marriage."  And  she  assigned  all  sums  of  money  then 
standing  to  her  credit  in  the  banks.  The  marriage  took  place,  and  on  2d 
Nov.  1S6S  the  lady's  father  died,  leaving  a  considerable  rortune.  By  her 
father's  marriage  coniraot,  he  was  bound  to  pay  £8000  to  the  children  of 
his  marriage.  Only  two  daughters  surviving,  Mrs  Diggens  was  entitled  to 
half  that  sum.  Mr  Nisbet,  as  regards  the  rest  of  his  estate,  which  was  con- 
siderablo,  died  intestate. 

The  respt ,  the  marriage  eontract  trustee,  claimed  to  hold  aU  the  share 
which  Mrs  Diggens  thus  succeeded  to  ah  intestato,  by  virtue  of  the  above 
clause  in  marriage -contract,  subject  to  the  trusts  declared  by  such  contract, 
in  favour  of  the  children.  Mrs  Diggens  and  husband  claimed  to  have  all 
this  money  paid  over  to  them,  absolutely  free  from  the  restrictions  of  their 
marriage- settlement;  and  brought  this  action  against  the  trustee  to  have  it 
so  declared. 

The  fi.  0.  (Ormidale)  found  in  terms  of  the  conclusion  of  the  summons, 
hut  this  judgment  was  reversed  by  the  Second  Division,  who  held  that  the 
words  had  not  been  used  in  the  technical  sense,  but  in  a  popular  sense, 
and  comprehended  everything  which  the  wife  might  succeed  to  during  the 
marriage;  and  that  this  wasclear  from  thefact  that  it  was  the  wife  who  entered 
into  the  obligation,  which  was  an  unusual  thing,  and  from  the  relative  cir- 
cumstances of  the  parties — the  husband  havingno  property,  and  the  wife 
herself  having  nothing  but  her  expectations.     The  pursuers  appealed. 

Loan  Ohamoeilor  (Ohelmsford)  said  the  questions  were  whether  the 
£1500  which  the  father  of  Mrs  Diggens  provided  to  her  by  his  marriage- 
contract  and  deed  of  apportionment,  and  her  share  of  the  father's  means 
and  estate  to  which  she  succeeded  ah  intestatOy  belong  to  the  trustee,  as 
having  been  "  conquested  or  acquired  during  the  subsistence  of  the  marri- 
sge.''  In  the  construction  of  every  written  document,  whether  a  will  or 
deed,  words  must,  prima  facte,  be  construed  as  bearing  their  ordinary  mean- 
ing, and  technical  words  must  be  construed  according  to  the  technical 
meaning,  unless  the  context  showed  them  to  have  some  different  meaning. 
Now,  the  word  conquest  is  a  technical  word,  and  Bell  (Pr.  1974)  says  that 
that  word,  *^  when  used  substantively  in  marriage  contracts,  comprehends 
whatever  is  acquired,  whether  heritable  or  moveable,  during  the  marriage 
by  industry,  economy,  purchase,  or  donation,  but  not  what  comes  by  suc- 
cesnon  or  legacy.  Now,  the  ordinary  provision  of  conquest  inserted  in 
iBArriage  contracts  applies  only  to  the  husband's  acquisitions,  and  it  was 
^i  by  liord  Cowan  thai  such  an  obligation  entered  into  by  the  wife  was 
unprecedented,  and  no  instance  was  recorded  of  a  provision  of  the  wife's 
conquest  to  the  husband.  No  doubt  a  wife  may  during  the  marriage, 
by  her  musical  or  litexary  talent,  acquire  sums  of  money ;  but  that  is  not 
in  the  legitimate  sense  conquest,  for  the  money  passes  to  the  husband  as  a 
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vmtter  of  cfrarso.  If  the  pariids  h«d  oleai^j  Mid  dmt  oooqtiesl  was  to 
be  taken  in  its  teebeioal  s^Dse,  oC  eoune  it  moat  be  given  effect  to  if  pes- 
•ible ;  but  the  absenee  of  any  preeedent  of  an j  cIaoso  in  a  niarriaga  eon^ 
traet  raised  the  presuvption  that  the  werd  had  net  been  used  in  the  techni* 
eal  se&se  at  aU.  Tho  word  oooqiiest  iu  the  present  case  was  e  Tcrb,  and 
tit  Bell  implies  (Pr.  1975)  that  when  used  «a  a  verb  it  has  a  move  flexible 
moaning.  Since,  therefore,  it  had  a  fleuble  meaning,  it  was  important  to  aee 
what  were  the  ether  proTisioua  of  the  eontraot,  and  when  these  were  viewed 
they  were  foend  entirely  ineonmatent  with  the  notion  that  this  word  could 
have  had  a  technical  meaning.  Therefore  the  £15Q0  and  the  moiety  of 
the  intestate  sucoessien  were  vested  in  the  trustee.  . 

Lords  CoAKWoaTU  and  WaavBesr  conoarrod. 

Lord  CoiiONSAiT  coBcnrffed*.  TUb  was  an  attempt  to  put  an  entirely 
novel  constrnctien  en  the  word  ^'  conquest "  in  a  marriage  oontnet*  There 
were  things  in  the  contract  quite  ineonsisteHk  with  this  clause  working  in 
the  same  way  as  a  provisiou  of  conquest  by  the  husband,  and  indeed  it 
would  be  scarcely  possible  to  work  out  the  clause  at  all  if  the  word  were 
taken  in  the  sense  in  which  it  is  cammenly  understood  in  a  pcomion  of 
oonqucst  by  a  husharid  in  a  marriage  contraet  It  was  clearly  a  niistate 
altogether  to  use  suok  a  word  in  connection  with  the  wife. 

Sir  R.  Palxsr  said  the  Court  below,  theogh  deciding  in  favouv  of  the 
trustee,  did  not  give  him  costs. 

Lord  WjsarnuRT  said  it  wovld  be  giving  an  undue  encouragement  to 
appeals  if  the  House  departed  from  the  usual  rule  on  this  subjeci. 

Affirmed  with  costs. 

Act.'^Att'Gem,  Eoli,  Sir  R  Palmer^  Q.a,  Andermi^  dC Ml.— 

Oigifrdy  a  a  4*  Yamg. 

Pnoiaai  v,  BanMHsa  and  STiRUNflw^-~Jlfajr  6. 

(Not  reported  in  Court  of  Session.) 

Reparaihn — Warrant — Wrongcut  Swreh — Wrongous  Apj^r^iauiTi^ — 

Folke  OJIkers, — Ammdmtnt 

Pringle  sued  Bremner,  chief  constable,  and  Stiffing,  sergeant,  m  tiie  Fife- 
shire  constabulary,  for  damages.  He  averred  that^ou  24th  Dea  18d4  the 
defenders  came  to  his  house  stating  that  they  had  a  warrant  to  search  it^ 
and  searched  it  accordingly ;  that  they  also  searched  his  repositories,  ex- 
amined all  his  private  books  and  papers,  and  seised  and  took  away  a  num- 
ber of  the  same ;  that  they  had  no  warrant  for  said  search  or  seianre,  and 
acted  illegally  and  wrongous^y  in  making  the  same ;  that  he  cevid  net 
specify  the  books  or  writings  so  taken  away,  as,  though  reifuested:,  the  de- 
fenders had  failed  to  give  him  an  inventory ;  that  the  documents  were  still 
retained  by  the  defenders ;  that  thereafter,  and  on  the  same  day,  the  de- 
fenders apprehended  him  and  took  him  to  the  lock-up  or  police  cells  at 
Cupar,  where  he  was  detained  by  them  till  next  day.  The  defenders  nar- 
rated the  circumstances  of  an  outrage  perpetrated  at  Dunbog  Manse  on  Slst 
Oct.  previous,  by  cxplodin^r  near  the  hou^e  the  rron  bush  of  a  eartrwhcel 
lo  ided  with  irunpowder.  They  stated  thaft  the  writers  of  certain  anonymous 
threatening  letters  sent  to  Mr  Edgar,  the  minister  of  Dunbog,  whose  settle- 
ment had  been  disputed,  appeared  to  be  concerned  in  the  outeragu ;  and 
they  averred  that  a  warrant  had  been  obtained  from  the  Shcrif-Subslitnteon 
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pln^  used  io  plugging  tho  buab  were  tnodo,  ftnd  of  the  foseo  used  in  ez-^ 
Coding  H,  ai^d  thai  iu  wbai  thej  did  they  had  acted  under  thie  wnrrant  \m 
the  exeeotion  of  their  duty ;  end  that  thoy  had  shown  the  warrant  to  pvr^ 
aner,  and  offered  to  read  it,  which  he  aoki  was  unneeesgary.  Be  denied 
(hat  defenders  exhibited  or  offered  to  read  the  warrant,  and  admitted  tha^ 
he  did  not  iBterfero  or  offer  to  prevent-  the  search.  The  defenders  («tate4 
further  that  in  searching  for  the  articles  meationed  in  the  warrant,  they 
found  papers  which  seemed  to  throw  light  on  the  sending  of  the  threatea^ 
mg  letters,  and  to  intplteate  the  pansuer  in  that  matter ;  that  thoy  thong  hi 
it  their  duty  to  take  podsesAion  of  theso«  and  bring  tho  parsaer  at  oaea 
before  the  Sheriff  for  caainination.  The  pnrsner  denied  that  the  papera 
trere  aeeidentaUy  discovered  *  and  stated  that  the  defenders  examiaed  hia 
papers  and  books  at  the  Tery  eomiBenoement  of  their  search.  The  pursuer 
proposed  isaaes  (1)  whether  the  defenders  wrongfully  and  illegally  searched 
kis  house  and  hia  repositories,  and  read  and  examined  writings  belonging  tor 
kim  or  in  his  possession,  and  took  possession  thereof,  and  carried  awny 
several  wvitings  belonging  to  him  to  his  loss,  &e.  f  (2.)  Whether  they 
wrongfully  and  illegally  apprehended  and  detained  him  ?  Tho  defeadera 
objeetcd  to  the  issues  that  they  did  not  expressly  state  that  the  aots  eotti-> 
plaiced  of  were  done  without  any  warrant,  that  beiag  tho  aIl<egotion  on 
lecord.  The  Court  of  Session  (1st  Div.)  held  that  there  woai  ambigiiity  in 
tiie  pursuer's  statefoents ;  that  it  was  not  clear  that  an  officer  hariug  a 
varrant  to  seai^ch  for  certain  articles  might  not  under  that  warrant  socwra 
others;  that  this  would  depend  on  the  special  eireuinstaaees ;  and  they 
allowed  tho  piwsaer  to  amend  his  eondescendcnco.  According  he  added 
a  statement  setting  forth  that  the  pursuers,  on  outering  \m  house,  at  oaeo^ 
and  without  farther  ado,  proceeded  to  search  hia  writing  desk  and  tho 
drawers  it  confak»ed,  spent  one  or  two  hours  ia  raaaacking  it,  and  that  tha 
whole  search  made  by  tbcm  in  his  dwelling^hou^e  consisted  of  the  reading 
and  Qxamiuation  of  his  said  books,  letters,  and  papers;  that  be  was  not 
aware  whether  they  OTcr  made  any  searoh  in  his  workshop.  The  CouFt  of 
Session  found  that  there  was  no  matter  on  record  sufficient  to  support  any 
sf  the  isaaes  firopoaed^  and  assoilzied  tha  deiaadera  fsonn  tko  con^kutsious  af 
the  aetN>u  as  laid.     The  pursuer  appealed. 

The  LoBSD  OHAMiOBiLOB  (Chelmsfotd)  said  the  defendiers*  plea  of  irrelch 
raney  waa  in  faet  a  demurrer,  wbieh,  admitting  aU  the  fbets,  alleged  that 
^y  did  not  show  a  sufficient  ground  of  action.  The  pursuer's  case  alona 
eould  he  looked  at  in  considering  this  questigu,  ie*,  not  B>ercly  his  eonde- 
aoeadeaeo,  but  also  any  admi^iou  in  answer  to  defeuders^  statements, 
which  mast  ba  imported  into,  and  made  part  of,  hia  ease.  The  condescend- 
ence soemed  Tcry  cleariy  to  state  not  only  a  trespass  iu  breakinir  and  enter- 
ing the  house,  but  also  the  imprisonment  of  tho  pursuer.  His  lordship 
wonM  hare  feU  little  difficulty,  if  called  upon  to  constrifQ  the  avcrmonts,  in 
coming  to  the  conclusion  that  in  the  second  articio  of  the  condcscendenee 
tbere  was  a  double  allegation,  (1)  that  there  waa  no  warrant  foi?  the  search 
or  seixure,  and  (2)  that  in  making  the  search  there  was  an  excess  of  any 
aathority  irhich  might  hare  been  legally  exercfsed.  But  it  appeared  to  iho 
Court  of  Session  that  there  was  an  ambiguity,  and  they  allowed  the  pursuer 
to  add  another  article  which  was  to  be  taken  into  account  in  judging  of  tho 
televaaoy  of  tho  ease.  Then  in  answer  to  the  defenders' Ftn  tern  en  t  that 
there  was  a  warrant,  ho  says,  Eefercnco  is  made  to  the  alleged  petition 
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and  warrant  for  their  terms.  It  was  said  that  this  was  an  admission  that 
there  was  a  warrant  in  the  terms  of  the  one  produced  in  process.  This 
would  he  a  very  unjust  conclusion  to  apply  to  such  an  answer.  The  war- 
rant is  the  defenders'  justification  for  the  act  alleged  to  have  been  done, 
and  if  a  trial  took  place  must  be  produced  by  them ;  and  the  "referenoe"  only 
amounts  to  this  that  the  pursuer  having  heard  the  defenders,  at  the  time 
when  they  committed  what  he  sajrs  was  a  trespass  in  his  house,  assert  that 
they  bad  a  warrant,  he  does  not  deny  that  there  was  a  warrant,  and  neither 
does  he  admit  it,  but  puts  it  on  the  defenders  to  produce  it  at  the  trial.  Can 
it  then  be  said  that  there  was  not  a  'prima  facie  case  on  the  part  of  the  pur- 
suer ?  It  may  be  said  that  the  constable,  having  a  warrant  to  search  for 
pieces  of  wood  and  pieces  of  a  fusee,  had  no  right  to  go'  beyond  that,  to 
ransack  the  house  and  try  to  find  something  to  implicate  the  pursuer  in  the 
erime  charged  against  him.  But  supposing  that  in  a  search  originally  im- 
proper matters  were  discovered  showing  the  pursuer's  complicity  in  a  crime, 
the  officers,  his  lordship  thought,  would  have  been  excused,  he  could  hardly 
8ay  justified,  by  the  result  of  their  search.  It  was  not  said  there  was  any 
warrant  at  all  for  the  imprisonment,  but  that  the  constaUe  having  made 
certain  discoveries  was  justified  in  apprehending  the  pursuer.  Again,  th'e 
result  would  either  justify  or  not  justify  him ;  lif  the  papers  seised 
really  proved  or  gave  a  fair  and  reasonable  ground  to  believe  that  the  pur- 
suer was  implicated  in  the  grave  crime  which  was  charged,  then,  though  die 
officer  might  have  no  warrant  for  apprehension  (and  here  he  had  none),  yet 
the  event  would  justify  him,  and  he  would  protect  himself  by  the  cireutn- 
stances  afterwards  discovered.  That  was  the  whole  case.  The  issues  were 
properly  framed,  and  it  was  unnecessary  to  introduce  the  words  that  the 
acts  complained  of  were  done  without  any  warrant 

LoED  Cranworth  concurred.  It  did  not  follow  from  the  judgment  that 
a  constable  had  not  authority  to  take  a  person  into  custody  if  he  had  pro- 
bable ground  to  suppose  that  he  had  committed  a  felonv. 

Lord  Colonsay  said  it  was  a  very  narrow  question  of  pleading ;  and 
thought  the  pursuer's  statements  had  been  evasive.  He  did  not  so  much 
regret  the  difference  of  opinion  as  nothing  now  done  interfered  with  the 
proposition  which  was  contested  in  the  Court  below, — ^that  a  constable  in 
executing  a  search  warrant  for  certain  articles,  and  finding  other  articles 
that  tended  to  implicate  the  party,  and  taking  those  articles  and  the  party 
himself  also  into  custody,  is  only  acting  in  the  performance  of  what  may  be 
his  duty. 

Reversed.     Cause  remitted. 

Act, — Ntiih.     Agents — PPm.  Miller y  S.8,C.y  and  Adam  Bum^  Doetort* 

Cofnmons, AH. — Decanua    and    Lee.      Agents — Murray  Beith,    and 

Murray,  W,S,y  and  Lock  and  Madauriny  WtHminster, 

Western  Bank  op  Scotland  v.  Annis. — May  20. 

(In  the  Court  of  Session,  June  9, 1865.— 3  Macph.  899.) 

Company — Fraud — Rentituiion — Sale  of  Shares. 

Appeals  from  a  decision  of  the  First  Division  disallowing  excepUons 
stated  for  the  appt's.  to  the  charge  of  the  Lord  President  at  the  trial  of  a 
cause  in  which  respt.  was  pursuer  and  the  appts.  defenders.     The  question 
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inTolved  wajs  whether  respt,  aa  a  9bateholder  in  the  Western  Bank,  waa 
eotided  to  recover  from  that  company  the  sum  of  L.2G,000  and  interest, 
money  which  he.  alleged  that  he  had  lost  by  reason  of  frauduleDt  misrepre- 
sentations of  the  bank  contained  in  the  reports  of  its  directors  inducing 
him  to  purchase  certain  shares.  The  circumstances  of  the  case  are  stated 
in  the  report  in  the  Court  below.  The  jury  returned  a  verdict  for  pursuers 
on  both  issues.  (1)  Whether  the  pursuer  had  been  induced,  &c.,  (and  2d) 
whether. he  waa  barred  from  repudiating  the  purchase.  The  appts.  ex- 
cepted to  the  ruling  of  the  Lord  President,  on  the  ground  that  he  had  told 
the  jury  that  "  if  the  case  should  occur  of  directors  taking  upon  them  to  put 
forth  in  their  report  statements  of  importance  in  regard  to  the  affairs  of  the 
hank  false  in  themselves,  and  which  they  had  no  reasonable  ground  to  believe 
to  he  true,  that,  would  be  a  misrepresentation  and  deceit,  and,  in  the  estima- 
tion of  the  law,  would  amount  to  a  fraud.''  The  appts.  contended,  that  in 
order  to  entitle  the  respondent  to  a  verdict  under  the  issue  sent  to  trial, 
it  was  ineoinbent  upon  him  to  establish  either  that  the  directors  knew  the, 
statements  in  question  to  be  untrue,  or  that  they  did  not  believe  them 
to  he  true ;  in  fact,  that  they  were  guilty  of  a  moral  fraud  of  a  positive 
kind.  They  also  excepted  that  the  judge  had  not  directed  the  jury : — 1, 
That  the  pursuer  was  not  entitled  to  repudiate  the  purchase  on  the  ground 
that  he  was  induced  to  make  it  by  false  and  fraudulent  representations  aa 
to  the  state  of  the  bank's  affairs  made  by  the  directors  to  the  shareholders^ 
of  whom  he  was  one  at  the  time ;  2,  that  if  the  representations  were  made 
in  pnrsuanee  of  the  contract  of  partnership,  and  without  fraud  by  the 
directors  to  the  shareholders,  of  whom  the  pursuer  was  one  at  the  time, 
the  pursuer  was  not  entitled  to  repudiate,  the  purchase  although  the 
nid  representations  were,  untrue  in  fact,  and  were  fraudulent  on  the 
part  of  the  manager;  3,  that  upon  the  evidence  before  the  jury  the 
action  was  not  maintained  in  law,  and  the  defenders  were  entitled  to  a 
Terdict  on  the  pursuer *8  issue ;  and  4,  that  upon  the  evidence  before  the 
JBiy  the  pursuer  bad  in  law  barred  himself  from  repudiating  the  purchase, 
and  the  defenders  were  entitled  to  a  verdict  on  the  counter-issue."  The 
Court  belotw  disallowed  *these  exceptions,  and  the  present  appeal  waa 
hrought. 

The  LoRn  Chanoieliob  (Chelmsford)  said  that  the  respt.  sought  the  re- 
medy of  restitution  in  integrumy  that  is,  that  he  should  be  placed  in  thp 
position  in  whieh  he  would  have  been  if  he  had  never  purchased  the  shares, 
and  this  on  the  ground  that  he  was  induced  to  purchase  the  shares  by  the 
fraadolent  representations  of  the  directors  of  the  bank;  ajid  there  was  an 
alternative  conclusion  for  damages.  He  also  sought  to  have  all  transfers  of 
ahares  to  him  reduced  and  set  aside  on  thp  ground  of  essential  error.  The 
defr.  set  up  defences,  that  the  faets  contained  in  the  rocord  did  not  form,  a 
relevant  ground  of  action,  that  the  statements  made  by  the  agents  of  the 
company  were  unauthorized  and  not  binding  on  the  company;  and,  more- 
over, that  the  statements  were  in  fact  made  by  the  pursuer  himself  as  a 
member  of  the  cpmpany ;  that -restitution  in  integrum  was  now  impossible, 
and  that  the  pursuer  was  barred  by  acquiescence  from  obtaining  his  remedy. 
Two  qaeationa  aroae^-^l,  whether  the  purs,  was  originally  entitled  to  rescind 
^e  contract  for  the  purchase  of  the  shares  in  question  ;  and  2d,  whether  he 
vna  debarred  of  his  right  by  the  change  which  had  taken  place  in  the  con- 
dition of  the  companv  at  the  time  when  his  action  nvas  brought.  Upon  the 
first  question,  their  Lordships  had  to  determine  how  far  a  company  is  bound 


hy  tho  miai^presGtitotioiis  of  ite  fnaangin^  body,  upon  which  point  Ihere 
.irote  numerous  irreooocitablo  dceUtons.  The  distinotion  to  be  drawn  from 
tkd  authorities^  and  vhioh  was  sanctioned  by  sound  principle^  appeared  to 
t>e  this :— Whore  a  person  was  drawn  into  a  contract*  to  purchase  shares  be- 
longing to  a  company  bj  frandulent  misrepresentations  of  the  directorSi  snd 
the  directors  in  the  name  of  the  company  sought  to  enforce  that  contract, 
«r  the  person  who  hid  bten  deceired  instituted  a  suit  against  the  company 
to  rescind  the  contract  on  the  ground  of  fraud,  the  misrepresentations  were 
imputable  to  the  company,  and  the  purchaser  could  not  be  held  to  his  con- 
tract, becaase  a  company  oould  not  retain  any  benefit  which  they  had  ob- 
tained thtroogh  the  fraud  of  their  agents.  But  if  the  person  who  had  been 
Induced  to  purbhase  these  ahares  by  the  fraud  of  the  directors,  instead  of 
seeking  to  set  aside  the  contract,  piefcrred  to  bring  an  action  for  damages 
for  the  deceit,  such  lin  action  could  not  be  maintained  against  the  company, 
but  only  against  the  directoiiB  personally.  Addie's  action  was  for  reduction 
of  the  deeds  of  transference  of  the  shares,  and  Alternatively  for  damages ; 
but  OS  he  had  btx)ught  it  agaaost  the  company  it  would  follow  from  what  had 
been  said,  that  he  could  not  recover  unlej^s  he  waft  entitled  to  rescind  the 
'Contract.  The  question  then  aro8e-~<lid  the  pursuer  show,  upon  the  state- 
ment of  his  case,  that  the  false  reports  of  the  directors,  and  particularly  the 
report  of  1855,  were  the  proximate  and  immediate  cause  of  the  purchase  of 
the  shares  by  him.  It  was  not  necessary  that  they  i^hould  be  the  sole  cause, 
for,  to  repeat  what  he  had  said  in  "  Nicoirs  case,*'  (5  Engl  Jnr.  N.  S.  205.) 
*'  Supposing  that  the  reports  of  the  directors  formed  a  material  part  of  the 
inducement  to  take  the  shares,  without  ■  which  the  pnrohase  would  never 
have  been  made,  I  cannot  think  that  the  effect  of  them  is  destroyed  because 
other  influences  were  at  the  Mime  time  at  work  which  contributed  to  the 
success  of  these  false  repreecntatiOna,"  But  whdn  fraudulent  reports  were 
made  the  ground  for  rescinding  a  contract  for  tho  porchaso  of  shares,  the 
fraud  was  not  to  be  ectablidiied  by  impressions  received  from  those  reports 
at  some  former  period,  however  distant,  but  they  should  be  clearly  shown 
to  bo  in  the  mind  of  the  person  at  the  time  of  the  negotiations  for  tbe  pnr- 
ohase, and  to  have  been  one  of  the  causes  leading  to  the  contract.  Apart 
from  Uiese  reports  there  was  no  statement  that  any  representations  were 
made  by  the  directors  or  by  their  authority  to  tho  porsn^;  therefore, 
though  this  wae  a  case  in  which,  as  the  pursuer  was  seeking  to  rescind  a 
contract  from  whioh  the  company  had  derived  benefit,  his  aotion  was  main- 
tainable, yet  there  was  considerable  doubt  whether  in  his  statement  he  con- 
nected the  directors  suflBcielitly  with  the  alleged  misrepresentations  to  make 
them  imputable  to  the  company,  and  whether  he  did  not  fail  to  state  a  rele- 
vant c&se  upon  the  record  on  that  groundt  But  on  the  question  whether 
the  pursuer  was  not  deprived  of  his  right  to  resoiad  the  oontnict  by  the 
change  in  the  character  and  condition  of  the  company,  which  appeared  from 
his  own  admission,  there  was  no  doubt  that  the  relevancy  of  hia  coae  had 
altogether  failed.  Whether  the  diango  of  the  company  from  an  nninoor^ 
porated  to  an  incorporated  banking  coinpany  for  the  purpose  of  more  con- 
veniently windtog-up  its  affairs  under  the  Joint-Stock  Companies  Aot^  1856, 
CO  changed  tho  nature  and  the  character  of  the  shares  purchased  by  the 
pursuer  as  to  render  a  rntituiio  in  ifitegrum  imf^ucticable  was  a  question 
Which,  if  it  were  necessary  to  determine^  he  should  wish  to  consider  more 
Carefully.  It  was  clear,  however,  upon  the  authorities,  that  after  tho  crisis 
had  arrived  of  the  faaluro  of  the  bank^  and  the  order  for  winding  it  up  had 
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been  made,  the  time  for  resoinding  the  oontniot  had  gone.  That  vna  the 
gronnd  of  the  decinon  in  **  Mixer's  oaee"  (4  De  Q»  undJa,,  575).  It 
might  seem  to  be  a  hardship  on  t^o  pnreaer  to  be  compelled  to  keep  the 
shares  because,  in  ignorance  of  the  fravd  practised  upon  him,  he  retained 
them  until  an  event  oocnrred  ivhidi  changed  their  nataro,  and  prevented 
his  retarning  the  ver j  thing  he  had  received ;  but  he  was  not  without  re- 
niedj.  If  he  was  fixed  with  the  shares,  he  might  still  have  his  action  for 
damages  against  the  directors,  supposing  he  was  able  to  establish  that  he 
iras  induced  to  enter  into  the  contract  by  misrepresentations  for  which 
thcj  were  responsible.  The  first  interlocutor  appealed  from,  finding  thii;t 
the  pursuer  had  stated  on  record  matter  relevant  to  entitle  him  to  go  to 
trial  mast,  therefore,  be  reversed.  The  case,  howeror,  eonld  hardly  be  left 
then>,  considering  tibe  proceedings  that  had  since  taken  place.  The  issacs 
approved  by  the  Court  w«k*e  tried,  and  a  verdict  found  for  the  pursuer.  A 
hill  of  exceptions  was  tendered  both  on  the  grottnd  of  misdirection  ond 
non-direction.  A  i^ule  was  afterwards  granted  to  set  aside  the  verdict  9b 
contrary  to  evidence,  and  ibr  a  new  trial  This  rule  and  the  bill  of  excep- 
tions were  argued  at  the  same  time,  when  the  First  Division  disallowed  the 
cxceptiona  now  appealed  from,  set  aside  the  verdict,  and  granted  a  bow 
trial,  the  latter  of  which  interlocutors,  by  sec.  8,  of  the  55  Q.  III.,  c.  42, 
was ''final  and  conclusive,  and  not  liable  to  be  questioned  anywhere/' 
In  his  charge  the  L.  Pres.  told  them  that  if  the  easo  should  occur  of  direo- 
tors  taking  upon  themselves  to  pot  forth  in  thdr  report  statements  of  im- 
portance in  regard  to  the  affairs  of  the  bank  folse  in  themselves^  and  which 
they  did  not  believe,  or  had  no  reasonable  ground  to  believe  to  be  true, 
that  would  be  a  misrepresentation  and  deceit  The  defenders  excepted  to 
this  direction  so  far  as  it  related  to  the  directors  having  no  reasonable 
ground  to  believe  the  truth  of  the  statements  in  the  reports ;  and  they  also 
oalled  upon  the  Lbrd  President  to  direct  the  jury  that  upon  the  evidence 
before  them  the  action  was  not  maintainable  in  law«  and  the  defenders  were 
entitled  to  a  verdict  upon  the  first  issue,  and  that  upon  the  evidence  the 
pursner  had  in  law  barred  himself  from  repudiating* the  purchase,  nnd  the 
defenders  were  entitled  to  a  verdiot  on  Ih^  second  issue.  The  Lord  Presi- 
dent declined  to  give  these  directions,  and  the  bill  of  exceptions  which  was 
tendered  was  refused.  He  (L.  Ohelmsford)  agreed  in  the  propriety  of  tho 
interlocutor  disallowing  the  ekceptions.  In  the  argument  upon  thii<  interlo- 
cutor the  case  was  nnt  of  an  honest  belief  being  entertained  by  the  direc- 
tors, of  the  reasonableness  of  which  it  was  said  the  jury  upon  this  direction 
voold  have  to  judge.  But  supposing  a  person  made  an  untrue  statement 
which  he  asserted  to  be  the  result  of  a  bona  fide  belief  of  its  truth  how 
could  the  Itona  fidts  be  tested  except  by  considering  the  ground  of  such  be- 
lief? And  if  an  untrue  statement  was  made  founded  upon  a  belief  which 
was  destitute  of  all  reasonable  grounds,  or  which  tho  least  inquiry  would 
immediately  correct,  he  did  not  see  that  it  was  not  fairly  and  correctly 
characterized  as  misrepresentation  and  deceit.  The  exception,  however, 
that  the  pursuer  was  in  law  barred  from  repudiating  his  purchase  ought  to 
bare  been  allowed.  One  or  two  other  points  raised  in  the  argument  de- 
served a  short  notice.  It  was  said  that  if  the  fraud  was  imputable  to  tho 
company  from  the  representations  of  the  directors,  as  the  pursuer  was  a 
shareholder  at  the  time,  the  representations  were  his  own  as  one  of  tho 
company  himself.  This,  in  his  opinion,  was  a  fallacy,  and  could  not  be  re- 
garded as  a  valid  objection  to  a  suit  in  equity  or  in  the  Scotch  courts  on 


392  HOUSE  OF  LOED& 

the  ground  of  fraud.  ADotber  objection  urged  against  the  right  of  the  pur- 
suer to  be  relieved  from  his  contract  was  that  it  would  prejudice  the  in- 
terests of  other  innocent  shareholders  who  had  acquired  shares  after  the 
pursuer  became  possessed  of  those  in  question.  In  answer  to  this  he  would 
only  observe  that  either  these  subsequent  shareholders  bought  their  shares 
under  circumstances  which  compelled  them  to  hold  them,  or  else  thej  also 
had  been  induced  to  join  the  company  under  false  representations. 

The  judgment  of  the  Court  below  was  affirmed. 

Lord  CaAN WORTH — The  pursuer  brought  his  action  for  restitution  on 
the  ground  that  he  had  been  induced  by  fraud  of  the  directors  to  purchase 
his  shares ;  but  relief  of  that  kind  cannot  be  granted  unless  where  the  par- 
ties are  in  the  same  situation  as  when  the  purchase  was  made ;  and  the  first 
question  for  the  Court  below  was  whether,  assuming  all  the  facts  to  be  true, 
the  pursuer  was  entitled  to  relief?  The  Court  held  that  there  was  enoagh 
to  justify  issues  for  trial.  Now,  oio  trial  ought  on  such  a  record  to  have 
been  granted  at  all.  Assuming  that  the  company  did,  by  means  of  false 
representations,  through  their  directors  induce  the  pursuer  to  purchase  these 
shares,  still  he  could  not  have  restitution  unless  he  could  restore  the  shares. 
Now,  this  was  impossible,  for  the  company  was  at  an  end,  and  he  himself 
took  part  in  the  proceedings  to  wind  it  up.  It  was  not  because  the 
shares  were  depreciated  in  value  that  they  could  not  be  restored;  but 
the  shares  were  not  merely  depreciated,  they  wore  destroyed,  there- 
fore the  time  had  gone  by  for  such  a  remedy.  AU  that  was  now  com- 
petent was  an  action  against  those  directors  or  agents  individually  who 
made  misrepresentations.  A  company  could  not  be  sued  in  an  action  for 
a  deceit,  but  only  in  an  action  to  set  aside  or  rescind  the  contract.  There- 
fore, as  no  relevant  case  was  stated  in  the  record,  no  issues  ought  ever  to 
have  been  sent  to  a  jury,  and  the  whole  proceedings  at  the  trial  fell  to  the 
ground.  With  regard  to  the  exceptions  taken  at  the  trial,  he  (L.  Cran- 
worth)  thought  the  L.  Pros,  went  beyond  prineiple  in  part  of  his  dii«ctio& 
to  the  jury. 

LoRn  CoLONSAT,  not  having  heard  all  the  argument^  took  no  pari  in  the 
judgment;  but  recommended  that  such  an  interlocutor  should  be  pro- 
nounced as  might  show  that  the  case  was  at  an  end. 

Beversed.  (Note  for  Reference ;  Clark  on  Partnership  and  Joint  Stock 
Companies,  pp.  256,  725,  etc ;  Journ.  of  Jur.  June  1867,  voL  XL,  p. 
299.) 

Act.~AH.-Oen.  RoU^  Sir  B,  Pahner,  A.  B,  Shand AlL—Decarm, 

Oifford^  Balfour, 
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PROPOSED  APPOINTMENT  OF  QUEEN'S  COUNSEL. 

Jn  the  last  number  of  the  Journal  some  notice  was  taken  of  a 
proposal  recently  brought  forward  in  the  Faculty  of  Advocates, 
that  an  application  should  be  made  to  the  Crown  to  appoint 
Queen's  Counsel  at  the  Scottish  Bar.  Since  then,  the  matter  has 
been  discussed  in  the  Faculty,  and  a  resolution  in  fevour  of  the 
prop6sal  passed,  in  circumstances  which  will  be  noticed  presently. 
But  as  there  has  been,  up  to  the  present  time,  no  indication  that 
the  resolution  is  to  be  at  once  carried  out,  and  as  a  considerable  num- 
ber of  the  Faculty  have  recorded  their  dissent  from  the  resolution,  it 
may  be  useful  to  refer  to  the  subject  again,  particularly  as  the 
motives  of  those  who  are  opposed  to  the  change  have  been 
impugned  in  no  measured  terms,  by  a  writer  in  another  periodical, 
who  does  not  hesitate  to  speak  of  those  who  differ  from  him  as 
actuated  by  ''mischief,  or  officiousness,  or  jealousy,"  and  who 
brands  those  who  cannot  see  th^  matter  in  his  light  as  "  sunk 
in  the  lowest  depths  of  bewilderment  or  unreasoning  partizan- 
ship."  Whether  some  bewilderment  may  not  be  excusable  in 
those  who  take  this^  writer  as  the  exponent  of  the  arguments  in 
fiivour  of  the  proposed  change,  will  be  seen  in  the  sequel  In  the 
mean  time,  it  may  feirly  be  asked  whether  language  of  this 
sort  is  in  the  circumstances  either  dignified  or  gentlemanlike. 
Such  vituperation  would  not  be  tolerated  if  addressed  by  one 
gentl^nan  to  another,  and  it  is  difficult  to  understand  the  prin- 
ciple upon  which  it  is  to  be  considered  allowable  when  anony- 
mously uttered  in  reference  to  a  number  of  persons,  who  at  least 
are  entitled  by  their  professional  status  to  be  treated  as  gentle- 

• 
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meti,  and  who  in  this  matter  are  manifestly  free  from  party  feel- 
ing, as  they  have  the  misfortune  to  be  opposed  to  the  leaders  of 
both  sides  of  politics.  The  writer  referred  to  does  not  hesitate  to 
make  the  assertion  that  the  resolution  in  favour  of  the  appoint- 
ment of  Queen's  Counsel  was  carried  by  a  ''  considerable  and 
influential  majority/'  and  characterises  the  proceedings  of  those 
who  have  dissented  from  the  resolution,  as  ''  a  capricious  attempt 
to  frustrate  it"  It  ia  rights  therefore,  thst  the  exact  state  of  the 
facts  should  be  made  known  to  those  members  of  the  Facility 
who  were  not  able  to  be  present  at  the  meeting,  and  also  to  those, 
whether  members  of  the  other  branches  of  the  legal  profession  or 
of  the  general  public,  who  may  be  misled  by  these  statements^ 
In  the  first  place,  the  meeting  itself  was  held  during  the  sitting 
of  both  Outer  and  Inner  House^  and  many  of  .those  who  have  the 
best  title  to  the  word  influential  were  therefore  necessarily  absent 
when  the  vote  was  taken.  In  the  second  place,  the  meeting  itself 
was  not  a  large  one,  and  there  was  no  intimation  of-  it  to  those 
members  of  the  Faculty,  who  though  not  directly  ^practising  at 
the  Bar,  have  yet  a  right  to  be  consulted  and  allowed  an  oppor- 
tunity of  giving  their  vote  on  any  question  of  such  vital  impor- 
tance as  to  involve  a  total  change  of  the  constitution  of  the 
Faculty,  and  a  surrender  of  the  rules  of  precedence  into  the  hands 
of  the  Crown.  But  further,  it  is  not  to  be  forgotten  that  at  an 
early  period  of  the  meeting  it  had  become  apparent,  that  though 
there  was  a  difference  of  opinion  in  the  Faculty  as  to  the  pro- 
priety of  the  resolution,  in  so  far  as  it  proposed  to  invite  the 
Crown  to  appoint  Queen's  Counsel  generally,  there  was  an  all 
but  unanimous  feeling  in  favour  of  memorialising  the  Crown  to 
grant  precedence,  either  by  appointment  bs  Queen^s  Counsel  or 
otherwise,  to  the  law  officers  and  ex-law  officers  of  the  Crown ; 
and  that  it  was  distinctly  intimated  from  a  quarter,  which  entitled 
those  who  heard  the  intimation  to  believe  it  to  be  made  by  auth- 
ority, that  if  there  was  difference  of  opinion  on  the  matter,  the 
resolution  would  be  withdrawn  in  favour  of  the  more  limited  pro- 
posal It  is  not  improbable  that  some  of  those  who  were  against 
the  resolution,  but  in  favour  of  the  limited  proposal,  may  have 
left  the  meeting  on  the  £a.ith  of  this  apparently  authoritative 
statement,  and  in  the  knowledge  that  they  left  behind  them  a 
sufficient  number  of  members  to  represent  their  views,  and  so  to 
secure  the  withdrawal  of  the  resolution.  Yet,  strange  to  say, 
.when  the  yote  had  been  taken,  and  the  resolution  carried  by  the 
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"  considerable  "  majority  of  1 0  votes,  in  a'  meeting  consisting  of 
about  half  the  number  which  usually  assembles  to  elect  a  pn)- 
fessor  for  a  law  chair,  the  virtual  engagement  made  to  withdraw 
the  resolution  was  not  carried  out,  and  those  who  formed  the 
minority  were  told  that  the  resolution  would  be  at  once  forwarded, 
and  the  appointment  proceeded  with.  In  this  state  of  matters, 
it  is  rather  bold  to  accuse  those  who  are  opposed  to  the  resolution 
of  "  a  capricious  attempt  to  frustrate  it.'' 

But  whatever  may  have  taken  place  at  the  Faculty  meeting, 
this  at  least  most  be  confessed,  that  those  who  spoke  at  the  meet- 
ing bad  the  good  sense  to  deal  with  the  question  in  a  practical 
siraigfatforward  manner.  Indeed  the  question  is  so  eminently  a 
practical  one  that  it  could  scarcely  have  been  supposed  possible  to 
make  it  the  subject  of  such  absurdly  grave  philosophical  statement 
as  the  following,  which  comes  from  the  same  pen  from  which  the 
polite  and  tasteful  abuse,  which  was  formerly  noticed,  emanated  : 
— "  It  is  peculiarly  the  duty  of  a  body  like  the  Faculty  of  Advo- 
cates to  create  within  itself  conditions  that  are  favourable  to  lead 
its  members  into  courses  that  accord  with  the  general  feeling  of 
Uie  Faculty,  and  with  the  true  interests  of  the  profession.  Laws 
without  personal  reciprocation  may  be  of  little  value,  but  there 
can  be  no  organic  existence  without  them,  and  if  the  practice  of 
the  Bar  ever  come  to  be  regarded  as  a  mere  competitive  field 
where  the  prize  striven  for  shall  be  the  mere  filling  of  purses,  by 
any  means  not  in  themselves  unlawful,  the  funeral  day  shall  have 
come  of  all  those  admirable  qualities  that  have  given  to  the  Bar 
not  only  a  name  and  a  history,  but  have  secured  the  beneficial 
influence  which  it  still  exercises  over  the  institutions  of  the 
country.''  Such  stuff  as  this,  if  printed  only  iii  the  report  of  a 
meeting,  followed  by  the  inevitable  "  Cheers,"  perhaps  with  the 
addition  of  *'and  laughter,"  might  not  be  very  objectionable. 
But  it  is  really  too  much'  of  a  good  thing  that  such  quasi-philo- 
sophical ungrammatical  rhodomontade,  should  be  deliberately 
composed  and  published  in  leading  article  type  in  any  sober  pro- 
fessional journal.  What  the  exact  meaning  of  the  first  sentence 
may  be,  it  is  not  very  easy  to  discover.  It  seems  to  amo\fnt  to  this 
that  such  bodies  as  the  Faculty  of  Advocates  should  provide 
hooks  for  the  noses  of  their  members,  by  which  they  may  drag 
themselves,  or  be  dragged  in  any  direction  which  "  accords  with 
the  general  feeling  of  the  Faculty."  Probably  the  true  explana- 
tion of  the  meaning  of  the  writer  is  to  be  found  in  a  former 
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article  in  the  same  journal — "  In  the  daj's  when  '  rattening'  is  so 
much  in  fashion  people  would  do  well  to  respect  the  conditions  of 
their  craft ;"  this  Broadheaded  intimation  being  followed  by  the 
announcement  that  ''  the  adoption  of  the  resolution  which  is  now 
before  the  Faculty  would  do  much  to  remove  the  temptation  to 
offence  a/ad  the  necessity  for  punishment**    Thus  it  would  appear 
that  it  is  thought  advisable  to  constitute  the  Faculty  into  a  sort-  of 
trades-union,  which  shall  make  "  conditions  within  itself"  for  the 
purpose  of  preventing  men  from  acting  as  either  senior  or  junior 
when  employed  by  the  other  branches  of  the  profession,  except 
according  to  prescribed  rules,  just  as  the  existing  unions  insist 
that  no  shop  shall  do  journeyman  work  cheap  by  keeping  too 
many  apprentices.     On  the  question  whether  this  is  a  legitimate 
object  of  "  creating  conditions  within  "  the  Faculty  itself^  a  word  or 
two  will  be  said  presently.     But  is  it  not  evident  that  what  it  is 
proposed  to  do,  is  the  very  reverse  of  the  Faculty  "  creating  con- 
ditions within  itself  f     It  is  giving  the  power  into  other  hands 
to  prescribe  absolutely  the  condition  in  which  each  member  of 
the  Bar  shall  stand  to  the  rest.     By  getting  the  Crown  to  appoint 
Queen's  Counsel,  the  Faculty  would  virtually  place  the  right  of 
giving  precedence  to  one  counsel  over  another,  for  ever  out  of  the 
reach  of  the  Faculty  itself.     It  is  no  answer  to  this  to  say  that 
there  is  no  ground  for  entertaining  the  belief  that  the  Crown,  in 
exercising  the  prerogative,  will  ever  do  so  capriciously,  or  for 
political  considerations.     Apart  from  the  fact,  that  both  in  Eng- 
land and  Ireland  experience  has  proved  the  reverse,  this  is  only 
to  express  a  confidence,  well  or  ill  founded  as  it  may  turn  out, 
that  power  voluntarily  yielded  to  another  will  not  be  abuseA 
But  it  in  no  way  alters  the  fact,  that  any  request  to  the  Crown 
to  appoint  Queen's  Counsel,  is  the  very  opposite  of  the  creation 
of  a  condition  by  the  Faculty  within  itself,  and  is  a  direct  yield- 
ing up^  to  a  greater  or  less  extent,  of  the  independent  power  of  the 
Faculty  to  control  its  own  affairs  and  regulate  its  own  precedence. 
This  grand  philosophical  flourish,  therefore,  being  absolutely  in- 
consistent with  itself,  can  give  but  questionable  aid  to  the  pro- 
posal, and  it  is  charitable  to  believe  that  of  those  who  voted  in 
iavour  of  the  resolution,  none  were  actuated  by  a  ground  so 
flimsy, — probably  not  even  the  writer  himself,  who,  it  is  more 
likely,  thought  out  this  wonderful  theoiy  after  the  vote,  just  as  a 
bad   Act  of  Parliament,  after  it  has  passed,  is  bolstered  up  by 
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brilliant  or  would  be  brilliant  writing  in  the  newspaper  organs 
of  the  party  that  brought  it  forward. 

Dealing  with  the  matter  in  a  practical  manner,  it  is  necessary 
to  consider  separately  the  question  of  precedence  in  the  House  of 
Lords,  and  the  question  of  the  regulation  of  the  Scottish  Bar  at 
homa  As  regards  the  House  of  Lords,  nothing  can  be  more  certain 
than  this,  that  in  19  cases  out  of  20,  it  is  the  law  officers  or 
ex-law  officers  of  the  Crown  who  alone  are  interested  in  the  mat- 
ter, so  far  as  precedence  is  concerned.  It  is  undoubtedly  to  be 
regretted  that  an  ex-Lord  Advocate  or  Solicitor- General  for  Scot- 
land should  be  postponed  to  every  Queen's  Counsel  in  the  House  of 
Lords.  But  this  is  not  so,  as  regards  the  rest  of  the  bar.  Where 
English  Counsel  are  retained  in  Scotch  Appeals,  they  are  almost 
invariably  Counsel  of  the  very  highest  standing,  who  even  if  there 
were  Queen's  Counsel  at  the  Scottish  Bar,  would  necessarily  lead 
them,  from  the  priority  of  their  patenta  Let  any  one  look  at  the 
reports  of  Scotch  Appeals,  and  it  will  be  seen  at  once  that  the 
senior  Scottish  counsel  employed  are  almost  always  the  existing 
or  ex-law  officers  of  the  Crown,  and  that  where  Queen's  Counsel 
are  employed  they  are  invariably  of  long  standing, — such  stand- 
ing that  no  counsel  at  a  limited  Bar  like  that  of  Scotland  could 
be  expected  to  have  a  patent  of  earlier  date,  unless  he  were,  or  had 
been,  a  law  officer  of  the  Crown.  So  that,  practically,  there  is  no 
hardship  now,  except  in  the  single  case  which  all  are  agreed 
should  be  remedied,  unless  it  be  a  hardship  that  Scottish  counsel 
are  not  allowed  to  decorate  themselves  with  silk,  and  to  make 
themselves  hot  and  uncomfortable  by  wearing  bottom  wigs.  But 
it  is  probably  safe  to  predict  that  whenever  the  question  is  re- 
duced to  one  of  mere  dress,  the  good  sense  of  the  Faculty  will 
avail  to  prevent  the  step  being  taken.  This  then  disposes  of  the 
question  in  its  aspect  as  regards  the  House  of  Lords.  Except  in 
very  rare  instances  indeed,  the  present  system,  modified  by  the 
granting  of  patents  to  the  Crown  officials  and  ex-officials,  could 
not  fail  to  work  well 

But  it  is  upon  the  much  wider  question  of  the  advisability  of 
a  general  appointment  of  Queen's  Counsel  from  the  Scottish  Bar, 
with  a  view  to  affect  the  business  of,  and  practice  in,  the  Supreme 
Courts  of  Scotland,  that  the  argument  chiefly  turns.  It  is  main- 
tamed  by  those  who  advocate  the  change,  that  it  would  be  of  great 
advantage  if  members  of  the  bar  whose  abilities  adapt  them  to  act 
as  leaders,  should  be  placed  in  a  position  to  lead  other  counsel, 
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who  though  their  seniors  in  the  profession,  find  junior  practice  more 
congenial  and  better  suited  to  their  particular  talents,  than  senior 
practice.  Some  even  go  the  length  of  maintaining  that  to  appoint 
Queen's  Counsel  would  be  an  advantage,  as  aiding  to  prevent  ad- 
vocates of  long  standing  from  doing  both  junior  and  senior  work, 
by  drawing  a  stricter  line  of  demarcation  between  senior  and 
junior  practice.  The  objectors  on  the  other  hand  maintain  that 
it  is  at  least  extremely  doubtful  whether  the  adoption  of  the  pro- 
posal will  so  efiectually  attain  the  objects  in  view,  as  to  counter- 
balance the  many  arguments  against  the  proposal.  They  argue 
that  to  invite  the  Crown  to  interfere  with  the  Faculty's  freedom 
to  regulate  its  own  practice  is  a  hazardous  experiment,  as  there 
never  can  be  any  guarantee  that  politics  or  personal  bias  will  exer- 
cise no  influence  in  the  matter.  They  maintain  that  though  seni- 
ority may  be  an  unsatisfactory  test  of  leadership,  it  is  at  least 
natural  and  free  fr^m  invidiousness,  whereas  if  precedence  were 
regulated  by  the  dates  of  patents  conferred  by  the  Crown,  there 
could  be  no  limit  to  the  possible  abuse  of  the  power.  Farther, 
they  say  with  much  truth,  that  in  so  limited  a  Bar  as  the  Scot- 
tish, the  risk  of  creating  endless  heartburning  and  dissatisfaction 
could  only  be  prevented  by  conferring  the  distinction  on  aU  those 
who  sought  it,  in  which  case  it  would  at  once  cease  to  be  a  distinc- 
tion, as  aU  those  would  naturally  seek  it  who  had  been  long  at  the 
Bar  without  practice,  or  who  were  independent  of  practice.  Hus 
as  far  as  distinction  is  concerned,  it  might  become  with  many  a 
mere  question  of  personal  decoration  and  affectation  of  superiority. 
It  must  be  admitted  that,  assuming  it  to  be  true  that  what 
is  objectionable  in  the  rules  of  precedence  at  the  Scottish  Bar 
can  only  be  remedied  by  the  introduction  of  the  Queen's  Counsel 
system,  there  is  a  great  deal  to  be  said  on  both  sides  of  the  ques- 
tion. But  it  may  be  asked  whether  there  is  no  other  way  of 
effecting  the  objects  of  the  promoters  of  the  proposal,  than  by 
inviting  the  Crown  to  appoint  Queen's  Counsel,  and  running  all 
the  risks  of  abuse  of  the  power  which  the  Bars  of  the  sister 
countries  manifest,  and  which  if  committed  in  so  small  a  body  as 
the  Faculty  of  Advocates  would  be  doubly  injurious.  Is  there 
no  way  by  which  the  Faculty  can  so  regulate  its  own  procedure 
as  to  attain  the  desired  results,  without  the  attendant  disadvan- 
tages and  risks  ?  It  is  thought  that  upon  consideration  it  will 
be  found  to  be  quite  easy  for  the  Faculty  to*  prescribe  to  its 
nie;nbers  a  few  simple  rules,  by  which  all  that  is  desired  would 
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be  accomplished,  without  any  tisk  of  heartburning  or  invidious 
distinctiooa.     Xiet  it  be  made  the  rule  of  the  profession  that  any 
advocate  who  gives  up  writing  pleadings  shall  formally  intimate 
that  fact  to  the  Dean  of  Faculty  and  his  council,  and  that  there- 
after such  advocate  shall  be  entitled  to  lead  all  those  who  still 
continue  to  write  pleadings.     Further,  let  those  who  have  given 
up  writing  take  precedence,  not  by  the  date  of  their  giving  up 
writings  but  by  their  seniority  as  at  present.     By  these  simple 
rules^  the  present  difficulty  that  no  counsel  can  be  led  by  one 
who  passed  the  bar  after  him  would  be  entirely  obviated,  while 
all  ground  for  jealousy  or  ill-feeling  would  be  removed.     The  re- 
sponsibility of  taking   the  step  from  junior  to   senior  practice 
would  rest  entirely  with  each  advocate  himself.     And  it  would 
undoubtedly  be  a  great  advantage  to  those  who,  though  of  longer 
standing,  were  yet  more  suited  for  the  other  class  of  practice, 
that  the  number  of  those  with  whom  they  could  act  as  juniors, 
should  not  be  ao  limited  as  it  is  at  present.     On  the  other  hand 
no  young  advocate  could  be  capriciously  passed  over  the  heads  of 
those  who  were  his  seniors  in  years  and  standing.     If  any  counsel 
was  dissatisfied  that  one  younger  than  himself  was  in  senior 
practice,  and  therefore  entitled  to  lead  him,  the  remedy  would  be 
in  his  own  hands.     By  taking  the  same  step  of  giving  up  writ- 
ing, he  could  at  once  resume  his  seniority.     If  not  prepared  to 
take  that  step,  he  could  have  no  reasonable  ground  for  complaint. 
On  the  contrary,  as  long  as  he  chose  to  continue  to  act  as  a 
junior  counsel,  the  greater  the  advantage  to  him  that  those  who 
employed  him  should  have  the  entire  field  of  senioi-s  from  which 
to  choose  a  leader.    At  present  if  a  W.S.  or  S.S.C.  selects  a  counsel 
who  has  been  long  at  the  bar,  and  who  may  be  invaluable  for 
junior  work,  though  nnsuited  for  senior,  he  is  hampered  by  this 
difficulty,  that  when  he  comes  to  require  a  senior,  he  is  limited 
in  his  choice  to  three  or  four  individuals.     This  is  highly  incon- 
venient, and  cannot  &il  to  afiect  the  practice  of  those  counsel  who 
are  naturally  best  suited  for  junior  work,  whenever  they  attain 
"a  certain  age." 

By  this  means,  without  any  invidious  distinctions  between 
sbiff  and  silk,  plain  wigs  and  big  wigs,  seats  within  the  bar  and 
seats  without  the  bar,  and  above  all,  without  surrendering  the 
independence  of  the  bar,  and  running  the  risk  of  power  ceded 
being  abused  or  injudiciously  exercised,  all  the  present  anomalies 
of  practice  could  be  got  rid  of,  and  the  position  of  senior  and 
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junior  placed  on  a  simple  intelligible  bacds,  allowing  each  man 
calmly  and  without  haste  to  judge  what  position  he  should  take 
up,  and  to  act  on  his  own  responsibility.  If  such  a  change  were 
made^  it  may  be  that  after  all  had  been  done  experience  might 
shew  that  it  would  have  been  better  to  let  matters  rest  as  at 
present.  But  even  in  that  case,  it  would  be  more  endurable  that 
the  error  should  be  that  of  the  Bar  itself,  and  within  its  own 
power  to  remedy,  than  that  it  should  find  itself  by  its  own  act^ 
hopelessly  given  over  to  a  power  from  without,  the  interference 
of  which  it  had  itself  invoked,  though  powerless  to  control  it 
when  once  set  in  motion. 
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Sib  Thomas  Ceaig  in  his  prefatory  address  to  King  James  I,,  after 
congratulating  his  Majesty  upon  the  happy  union  of  the  two  crowns, 
proceeds — "  Haec  autem  adunatio  sive  conjunctio  ut  solida  esset  et 
suis  omnibus  nunieris  absoluta^  conventum  etiam  jurisconsultorum 
utriusque  Eegni  dudum  instituisti,  qui  de  legibua  utriusque  populi 
inter  se  sermones  conferrent,  et  in  quibus  convenirent  et  dissiderent 
despicerent,   si   fieri  possit  ut  in  utroque  eaedem  leges  iidemque 
mores  observentur."     He  wrote  his  book,  as  he  says,  for  the  purpose 
of  removing  the  common  error  that  the  laws  of  England  and  Soot- 
land  were  fundamentally  diflferent,  and  after  comparing  them  he  de- 
clares that  he  found  them  to  have  '*  maximam  inter  se  affinitatem" 
— a  conclusion  which  will  not  be  contradicted  at  the  present  day. 
The  proposal  for  the  assimilation  of  the  laws  of  the  two  countries 
remains,  however,  much  where  it  was  in  Sir  Tliomas  Craig's  time. 
Nor  i^  it  to  be  much  regretted  that  two  centuries  have  passed 
since  the  change  was  first  mooted.    Laws  cannot  be  altered  as  one 
shifts  his  coat,  and  the  memory  of  recent  hostilities  between  the  two 
countries  was  too  fresh  to  allow  of  the  adoption  of  the  same  leffes  et 
mores  at  once.     But  the  time  that  has  passed  since  our  James  VI. 
went  to  England  as  king  has  been  fruitful  in  a  silent  assimilation 
of  the  interests,  manners,  and  customs  of  the  two  countries-     They 
have  become  substantially  one  nation,  welded  together  by  a  history 
which  is  neither  English  nor  Scotch.     The  "mores"  have  now  b^ 
come  so  similar,  that  there  is  at  length  rational  foundation  for  an 
assimilation  of  the  "  leges." 

That  the  two  countries  have  gained  much  by  the  preservation 
after  the  Union  of  their  respective  peculiarities  in  customs  and  laws 
cannot  be  denied.  But  it  is  not  desirable,  and  if  desirable  it  would 
not  be  possible,  that  such  national  distinctions  should  be  perpetually 
kept  up.     In  the  give  and  take  of  constant  intercourse  for  two  cen- 
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tmies  it  was  ineritable  that  the  pecitli&rities  and  prejudices  which 
kept  Scotland  apart  from  England  should  be  rubbed  off.  Our  na^* 
tional  character  has  entered  into  the  comm(m  stock  which  makes  up 
the  greatness  of  Britain.  It  is  now  time  that  our  laws  should  follow 
our  customs,  and  that  the  two  countries  should  be  united  under  a 
common  legislation,  as  hitherto  under  a  common  legislature. 

Excepting,  possibly,  the  Wallace  Monument  Committee,  most 
Scotchmen  would  willingly  see  some  arrangement  to  render  men's 
legal  rights  the  same  in  Midlothian  as  in  Middlesex.  It  strikes  the- 
outer  world  as  somewhat  absurd  that  to  the  Queen's  Courts  in  Scot- 
land an  Englishman  is  still  as  much  a  foreigner  as  he  would  have 
been  immediately  after  Flodden.  And  of  course  the  Queen's  Courts  in 
England  view  all  Scotchmen  and  even  Scotch  tribunals  as  foreign 
too.  Hence  endless  bickerings  and  practical  inconveniences.  But 
lately,  as  our  readers  must  remember,  the  Euglish  Courts  were  in  the 
habit  of  impounding  Scotch  wards  trusted  by  their  simple  tutors  or 
curators  in  an  English  school.  The  Marquis  of  Bute's  case  has, 
however,  after  nmch  serio-comic  debate,  done  something  to  settle 
the  exercise  of  the  rival  jurisdictions  upon  the  basis  of  the  benefit 
of  the  ward  Time  would  fail  us  to  tell  of  adventurous  youths  and 
maidens  fleeing  from  paternal  frowns  to  the  ready  aid  of  the  Scotch 
smith  at  Gretna,  of  debt-laden  barristers  trying  the  effect  of  the 
Scotch  sequestration  law,  and  of  happy  pairs  seeking  the  benefits  of 
a  Scotch  divorce.  It  is  the  commercial  classes  who  have  chiefly  felt 
the  evils  of  the  existing  dissimilarity  of  laws.  Once  across  our  an- 
cient border  line,  their  steps  are  at  every  moment  surrounded  by  legal 
pitfalls,  against  which  their  previous  local  experience  in  business  is 
no  protection.  Mercantile  men  accordingly  have  long  demanded  a 
uniform  law  for  both  countries.  They  have  now  obtained  a  code  for 
all  British  shipping,  and  they  have  got  a  Mercantile  Law  Amend- 
ment Act,  and  a  Companies'  Act ;  but  these  are  only  alleviations. 
Our  English  neighbours,  on  the  other  hand,  have  got  our  Divorce 
Courts,  and  something  like  our  registers  for  deeds — ^both  rather 
spoiled  in  the  stealing,  and  no  thanks  given  to  the  inventors.  They 
are  about  to  take  openly  our  Bankrupt  Law,  and  it  is  understood  the 
Marriage  Law  of  the  United  Kingdom  is  to  be  made  the  same  at 
some  future  day.  But  after  all,  though  our  laws  are  becoming  assi- 
milated, it  is  in  a  truly  British  hap-hazard  style,  and  at  a  pace  which 
may  perhaps  lead  to  the  goal  in  about  a  century. 

If  we  are  convinced  that,  after  a  preparation  of  more  than  two  cen- 
turies, circumstances  are  at  last  ripe  for  legal  assimilation,  there  are 
but  two  obstacles  to  our  immediate  enjoyment  of  the  fruits  of  this 
long  time  of  waiting  and  growth.  These  are — (1 .)  The  neglect  of 
J^gal  reformers  to  set  up  the  proposed  assimilation  as  a  definite  prac- 
tical object  for  their  labours.  (2.)  The  mutual  ignorance  which 
prevails  among  those  engaged  in  the  administration  of  each  system 
of  law  respectively  regarding  the  merits  or  demerits  of  any  law  but 
their  own.     How,  then,  are  these  difficulties  to  be  overcome  ?    We 
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think  that  for  this  purpose  an  extremely  favourahle  opportunity  has 
arisen  in  connection  with  the  report  of  the  Koyal  Commissioners 
upon  the  expediency  of  a  Digest,  recently  published. 

The  Commissioners  propose  in  the  first  place  to  ascertain  what 
the  law  of  England  is.  That  law  is  scattered,  as  they  tell  us,  through 
45  volumes  of  statutes,  and  1300  volumes  containing  judicial  deci- 
sions and  dicta  in  some  100,000  cases.  Such  is  the  chaotic  pile 
which  forms 

**  The  lawless  science  of  our  law, 
That  codeless  myriad  of  precedent, 
That  wilderness  of  single  instances." 

It  is  no  severe  reproach  to  Scotch  lawyers  that  they  are  baffled  in 
projects  for  assimilation  by  their  ignorance  of  this  tangled  forest  of 
English  growth.  The  first  thing,  then,  the  Commissioners  say,  is 
to  reduce  this  mass  to  order,  and  to  present  it  in  the  approachable 
form  of  an  authoritative  Digest.  For  this  task — cloacas  Augiae  pur- 
gare — they  anticipate  that  several  years  will  be  required,  and  we 
doubt  not  they  are  right.  But  when  the  Digest  has  been  framed 
what  will  they  do  with  it  ?  Having  ascertained  by  it  what  the  ex- 
isting law  really  is,  they  propose  to  make  it  a  basis  for  alterations 
and  amendments  whence  may  result  a  code  for  England. 

It  is  here,  we  think,  from  our  Scotch  point  of  view,  that  the  plan 
is  defective.  We  are  so  heartily  convinced  of  the  benefits  of  a  code, 
that  we  should  like  to  see  a  code,  not  for  England,  but  for  Great 
Britain  ;  and  this  we  think  is  the  ultimate  object  to  be  kept  in  view 
in  proceeding  with  any  project  for  a  digest  If  a  limited  plan  of  a 
code  for  England  alone  is  adopted,  there  is  an  end  of  all  prospects  of 
assimilation  of  the  laws  of  the  two  countries  upon  fair  and  equal 
terms.  If  a  code  for  England  alone  be  once  accomplished,  there  is 
an  end  of  Scotch  law — an  end,  not  by  absorption  into  an  imperial 
whole,  but  by  throwing  away  as  worthless  all  that  Scotch  thought 
and  experience  have  effected  in  jurisprudence.  The  code  of  England 
once  made,  few  people  would  think  of  perpetuating  the  differences 
between  the  two  countries  by  establishing  a  separate  code  for  Scot- 
land. The  desire  for  assimilation  still  remaining,  the  natural  and 
almost  inevitable  result  will  be  a  wholesale  extension  of  the  English 
code  to  this  country,  without  much  modification. 

This  is  not  the  assimilation  which  we  desire.  We  think  that 
Scotland  has  much  to  give  as  well  as  to  receive.  This  country  has 
worked  out  its  problem  of  civilisation  and  jurisprudence  distinct 
from,  though  side  by  side  with  England.  Never  were  there  better 
materials  for  codification  than  those  which  are  offered  by  a  compa- 
rison of  the  different  results  and  different  processes  for  attcuning  the 
same  result  which,  in  not  widely  different  circumstances,  the  laws 
of  England  and  Scotland  have  adopted.  We  should  like  to  see  a 
code  for  Britain  and  not  for  England  alone,  and  as  preparatory  to 
that  great  reform  we  deem  it  mere  wanton  waste  to  throw  away  the 
valuable  suggestions  which  would  be  afforded  by  an  impartial  com- 
parison of  the  laws  in  both  parts  of  the  island. 
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A  British  code  is  the  great  end  to  be  arrived  at ;  and  with  that 
in  view  the  proper  course  is  to  prepare  Digests  of  Scotch  and  Eng- 
lish law  simultaneously. 

If  these  were  both  completed,  assimilation  by  means  of  a  common 
British  code  would  be  comparatively  easy.  The  lawyers  and  the 
people  of  each  country  would  have  in  their  hands  an  authoritative 
exposition  of  their  neighbours'  law  which  would  remove  the  great 
obstacle  of  mutual  ignorance.  Our  English  fellow-countrymen  would 
perhaps  discover  that  the  jurisprudence  of  Scotland  is  not  quite  so 
barbarous  asr  it  is  occasionally  made  to  appear  in  the  court  of  last 
resort.  We  on  our  part  would  perhaps  find  that  the  law  of  England 
is  not  In  all  respects  so  technical  and  confused  as  it  sometimes  ap- 
pears to  us  at  present.  Both  parties,  too,  we  doubt  not,  would  dis- 
cover that  many  differences  which  now  seem  insuperable  exist 
more  in  name  than  in  reality.  After  removing  some  of  the  antique 
dress  with  which  land  rights  in  both  ends  of  the  island  are  still  en- 
veloped— a  divestiture  which  we  are  already  contemplating  in  Scot- 
land— a  common  basis  would  easily  be  found  upon  which  might  be 
built  a  code  for  Great  Britain. 

We  do  not  discuss  in  this  paper  the  propriety  of  codifying  the 
law.  Indeed  we  do  not  know  how  the  argument  in  its  favour  can 
be  better  stated  than  in  the  words  of  the  Commissioners  :  "  It  is,  as 
we  conceive,  a  duty  of  the  State  to  take  care  that  these  laws  shall, 
so  far  as  is  practicable,  be  exhibited  in  a  form,  plain,  compendious, 
and  accessible,  and  calculated  to  bring  home  actual  knowledge  of 
the  law  to  the  greatest  possible  number  of  persons.  The  perfor- 
mance of  this  duty — ^a  duty  which  other  countries  in  ancient  and 
modern  times  ha,ve  held  themselves  bound  to  recognise  and  dis- 
charge— has  in  this  country  yet  to  be  attempted."  These  words  we 
think  carry  conviction  with  them  on  the  question  of  having  a  code. 
We  wish  only  that  the  code  which  is  to  be  framed  shall  extend  over 
the  whole  island.  It  rests  with  Scotch  members  of  Parliament  at 
present  to  see  to  this,  and  prevent  the  absurdity  of  a  partial  code  for 
either  country  alone.  It  is  for  them  to  see  that  preparations  be 
made  in  Scotland  for  a  union  of  the  laws,  and  that  upon  terms  no 

worse  for  us  than  the  previous  union  of  the  kingdoms. 

K.  V.  C. 


CUERENT  CASErLAW. 


We  propose  in  future  to  give  brief  notes  of  the  results  of  the  more 
important  decisions  of  the  Court  during  the  month.  At  present  we 
have  space  for  only  a  few  of  these.  Some  of  the  more  important 
cases  of  the  session  will  be  dealt  with  in  our  "  Notes  in  the  Inner 
House,'*  which  we  hope  to  be  able  to  resume  next  month. 
Of  late  years  there  has  been  an  increasing  number  of  cases  involv- 


404  CURRENT  CASE-LAW. 

ing  nice  questions  as  to  the  effect  of  wills,  or  conveyances  from  the 
dead  to  the  living,  by  means  of  cheques  and  deposit-receipts.  Morris 
V.  Riddick,  1st  Division,  July  16,  was  a  very  instructive  case  of  this 
kind  A  person,  in  contemplation  of  death,  handed  to  his  friend  a 
deposit-receipt,  blank  indorsed,  and  on  a  subsequent  occasion  he  also 
handed  to  him  the  bank  notes  which  the  donee  had  obtained  for  the 
receipt,  and  which  he  had  given  to  the  testator — a  condition  being 
added,  on  both  occasions,  that  if  the  giver  i^ecovered  from  his  illness 
the  money  should  be  returned  to  him ;  but  if  not,  it  should  be  the 
absolute  property  of  the  donee.  The  transaction  was  conclusively 
proved  by  the  testimony  of  witnesses ;  but,  the  giver  having  died, 
his  executor  claimed  the  money  as  part  of  his  estate,  and  contended 
that  the  alleged  gift  was  merely  a  legacy,  and,  being  above  the 
amount  of  ^6^1 00  Scots,  could  only  be  constituted  by  writing  ;  or,  if 
not  a  legacy,  that  it  was  a  donatio  Toortis  causa,  and  fell  under  the 
same  rule.  The  Court  unanimously  adopted  the  view  that  it  was  a 
donatio  mortis  causa,  but  was  not  subject  to  the  rule  that  applied  to 
the  constitution  of  legacies.  It  was  held  that,  as  property  in  move- 
ables is  transferred  by  mere  delivery,  which  may  be  proved  by 
parole,  there  is  no  reason  for  applying  a  different  principle  where  a 
condition  is  adjected — viz.,  the  condition  that  the  gift  shall  be  re- 
vocable, and  shall  revert  to  the  granter  if  he  recover  from  his  illness. 
The  actual  delivery  was  held  to  come  in  place  of  the  writing  neces- 
sary to  constitute  a  proper  legacy.  The  differences  between  a  donatio 
mortis  causa  and  a  legacy,  on  the  one  hand,  and  an  absolute  donation 
on  the  other  hand,  were  very  clearly  explained  in  the  opinions. 

A  litigation  {Greig  v.  Simpson  and  Miles,  19th  July,  1st  Division) 
between  the  parishes^  of  North  Leith  and  South  Leith  fixes  by  a  judg- 
ment of  eleven  judges  out  of  the  wliole  Court,  that  a  seafaring  man 
who  rents  a  house  for  his  wife  and  family,  to  which  he  himself  re- 
turns at  the  conclusion  of  his  voyages,  may  thereby  acquire  a  resi- 
dential settlement,  under  the  Poor-law  Act,  in  the  parish  in  which 
the  house  is  situated.  In  this  case,  the  pauper's  absences  on  foreign 
voyages  were  numerous  and  protracted,  and  the  question  was  raised 
very  purely,  whether  a  settlement  can  ever  be  acquired  except  by 
personal  residence  ?  The  answer  which  has  been  given,  that,  at  least 
in  such  an  exceptional  employment  as  that  of  a  sailor,  it  may  be  so 
acquired,  is  not  easily  reconciled  with  some  former  decisions  (espe- 
cially Inspector  of  KeUon  v.  Inspector  of  Tongland,  July  6,  1866,  4 
Macph.,  1033).  The  Lord  President,  who  dissented  along  with  Lord 
Benholme,  said  that  the  judgment  of  the  Court  introduced  a  very 
bold  method  of  construing  the  statute;  and  cautioned  the  Court 
against  being  misled  by  sentimental  considerations,  pointing  out  that 
a  pauper  has  really  no  interest  in  the  question  what  parish  is  bound 
to  maintain  him.  This  decision,  however,  of  the  whole  Court  must 
be  held,  unless  the  case  goes  to  the  House  of  Lords,  and  is  reversed 
there,  as  overruling  the  previous  cases,  and  introducing  a  somewhat 
novel  principle  into  the  law  of  settlement. 
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The  case  of  Hamilton  v.  Turner  and  the  Monkland  Iron  and 
Steel  Co.,  July  19,  1st  Division,  is  an  important  contribution  to  the 
law  which  governs  the  relation  between  mineral  tenants  and  those 
who  have  rights  upon  the  surface  of  the  ground.  It  shows  that  the 
former  are  not  at  liberty  to  work  their  minerals  so  as  to  injure  build- 
ings erected  on  the  surface  svhsequent  to  their  leases,  unless,  indeed, 
these  buildings  are  of  an  unusual  character,  such  as  cannot  be  fairly 
erected  by  a  proprietor  who  has  let  the  minerals  under  his  land 
The  judgment  in  Rogers'  Trustees  v.  Rogers  will  be  referred  to  here- 
after as  a  leading  authority  in  regard  to  the  nature  of  a  mixed  life- 
rent of  heritage  and  moveables.  The  Court  there  decided  the 
principles  on  which  the  executor  of  a  lady,  whose  husband  left 
her  a  liferent  of  a  farm  and  all  the  farm  stocking,  was  bound  to 
account  for  the  stock  which  she  received  at  the  beginning  of  the 
liferent ;  holding  that  the  liferentrix  was  bound  to  keep  up  the  stock, 
but  that  the  difference  between  the  stock  at  the  commencement  and 
at  the  close  of  the  liferent  was  not  to  be  too  nicely  gauged.  The 
difference  must  be  palpable  and  well  marked,  in  order  to  entitle  the 
liferentrix's  executor  to  recover  against  the  fiars,  and  vice  versa. 


Lectures  on  Conveyancing,  By  the  late  Alexander  Mokt- 
GOMERIE  Bell,  Writer  to  the  Signet,  Professor  of  Conveyancing 
in  the  University  of  Edinbui^h.  In  Two  Volumes.  Edin- 
burgh :  Bell  and  Bradfute. 

Wb  come  to  review  these  ample  and  well  filled  volumes  with 
a  painful  interest,  for  they  are  the  result  and  the  monument  of 
labours  which  shortened  the  life  of  their  author.  The  Convey- 
ancing Chairs  of  Scotland  have  not  of  late  years  contributed  to 
the  longevity  of  their  occupants.  Professor  Menzies  and  Professor 
Bell  both  died  in  the  prime  of  their  powers  and  in  the  midst  of 
their  usefulness ;  and  but  the  other  day  we  had  to  lament  the 
retirement  of  Mr  Kirkwood  in  bad  health  fiom  the  professorship 
in  Glasgow  which  he  has  so  well  inaugurated.  Mr  Montgomerie 
BeU  was  inferior  to  none  of  these  admirable  men  in  ability  and 
scliolarship,  in  thorough  knowledge  and  understanding  of  his  pro- 
fession, or  in  zeal  in  communicating  his  stores  of  learning  and 
developing  the  powers  of  his  students;  and  it  is  no  disparagement 
to  them  if  we  express  our  opinion  that  he  was,  if  possible,  superior 
to  them^  as  he  was  to  most  men,  in  conscientious  care  and  pains- 
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taking,  earnest,  exhaustive  industry.  In  business  as  well  as  in 
conducting  his  class  this  was  the  prominent  feature  of  his  charac- 
•ter.  It  was  this  that  most  strongly  impressed  those  who  were 
brought  into  contact  with  him,  whether  as  students  or  in 
the  office ;  and  next  to  the  high  and  honourable  tone  of  profes- 
sional duty,  (of  which,  indeed,  it  was  a  part),  this  care  and  in- 
dustry was  perhaps  the  most  valuable  lesson  which  the  young 
lawyer  could  learn  from  him. 

The  first  of  the  volumes  before  ufl  has,  we  believe,  been  in  the 
hands  of  the  students  of  the  Conveyancing  Class  during  the  last 
session,  and  has  thus  been  in  some  measure  known  to  the 
public ;  but  the  work  as  a  whole  is  only  now  published.  We 
cannot  hesitate  to  say  that  it  is  by  &r  the  most  useful  and  trust- 
worthy guide  in  the  ordinary  business  of  the  lawyers  office 
which  has  yet  been  produced.  Menzies's  Lectures  will  not  readily 
be  superseded ;  for  they  have  taken  their  place  as  a  work  of 
considerable  authority,  and  they  are  full  of  independent  thought, 
useful  learning,  and  sound  sense.  But  as  their  author  left  them, 
they  do  not  include  the  great  changes  effected  by  the  Titles  to 
Land  Acts  of  1858  and  1860,  and  however  accurately  the  results 
of  these  statutes  may  have  been  added  by  the  skill  of  able  editors, 
the  paragraphs  relating  to  them  form  no  part  of  the  book,  they 
are  but  appendages,  convenient  enough,  but  not  pretending  to  or 
possessing  equal  value  and  authority.  One  of  the  chief  recom- 
mendations of  Professor  Montgomerie  Bell's  book  will  be  found, 
if  we  are  not  greatly  mistaken,  in  the  complete  and  exhaustive 
view  which  it  gives  of  our  whole  system  of  land  rights  aa  modi, 
fied  by  recent  statutes.  In  another  respect  this  book  difTeiB 
somewhat  from  that  of  Professor  Menzie&  It  contains,  indeed, 
like  its  predecessor,  many  chapters  which  are  rather  valuable 
legal  treatises  than  lectures  on  conveyancing ;  but  its  chief  end 
is  to  be  a  guide  for  the  office,  if  we  may  so  say,  rather  than  to 
the  mere  conveyancer ;  and  this  purpose  is  kept  steadily  in  view 
throughout.  Page  after  page  is  filled  with  clear  and  copious 
directions  for  every  emergency  in  the  business  of  the  practising 
lawyer ;  and  these  directions  are  drawn,  not  merely  from  a  careful 
.study  of  the  decisions  of  the  Court,  but  also  evidently  from  the 
most  anxious  consideration  of  the  various  questions  which  occurred 
to  the  author  in  a  long  and  extensive  experience.  He  is  not  con- 
tent with  merely  stating  difficulties,  but  always  tries  to  furnish 
the  student  with  the  key  to  their  solution. 
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The  book  has  been  edited  with  the  most  pious  care.  We  are 
informed  in  the  preface  that  "  from  the  author  s  habit  of  carefully 
revising  the  Lectures  and  adding  to  them  all*  necessary  references 
to  new  Statutes  and  Decisions — a  practice  which  he  continued 
till  the  beginning  of  the  present  year,* — the  work  of  preparing 
them  for  publication  has  been  very  simple.  Some  merely  verbal 
alterations  have  been  rendered  necessary  by  the  references  to 
Decisions,  which  were  incorporated  in  the  manuscript  with  the 
text  of  the  lectures,  being  now  given  in  foot-notes ;  and  a  few 
•  references  to  Decisions  of  the  present  year  have  been  included  in 
the  notes."  The  labour  of  editing,  however,  cannot  have  been 
small,  for  we  have  the  most  valuable  and  complete  indices  we 
remember  to  have  seen,  extending  to  170  pages,  adding  tenfold 
to  the  value  of  the  book  as  one  for  occasional  reference.  There 
is  only  one  omission  which  we  hope  will  be  rectified  in  the  second 
edition.  In  the  footnotes  the  cases  are  cited  by  the  names  of  the 
pursuers  only.  We  need  not  say  that  the  ready  identification  of 
the  various  decisions  is  of  some  importance  to  the  reader,  and 
that  in  a  book  of  this  kind  which  will  be  referred  to  almost 
daily  by  the  man  of  business,  time  and  trouble  would  often  be 
saved  in  turning  up  reports  or  referring  to  the  Index  of  cases  at 
the  end  of  the  book,  if  the  full  designation  of  each  decision  were 
given.  It  is,  however,  a  proof  of  the  great  merit  of  the  book  and 
of  the  careful  manner  in  which  it  has  been  prepared  for  the  press 
that  we  have  only  been  able  to  find  so  small  a  blemish. 

It  would  be  entirely  out  of  place  to  fill  our  pages  with  large 
extracts  from  such  a  book  as  this.  We  shall  give  but  one  quota- 
tion as  an  example  of  the  exhaustive  manner  in  which  Mr  Mont- 
gomerie  Bell  went  to  work.  It  is  an  instance  of  his  suggesting 
and  answering  a  question  which  is  hardly  mentioned  by  any 
other  writer  in  the  law  of  Scotland,  and  his  answer  to  which  was 
adopted  by  the  First  Division  in  a  case  decided  this  Session — 
(OolqtJioun  v.  Walker,  May  17,  1867,  ante,  p.  325). 

'*  Connected  with  the  prohibition  to  snbfeu,  there  is  frequentlj  introduced  a  condi- 
tion that  the  disponees  of  the  vassal  shall  enter  as  rassals  with  the  superior,  and  pay 
composition,  within  a  fixed  j^eriod  after  the  date  of  the  conveyance  in  their  favour. 
To  the  effect  of  enabling  the  superior  to  enforce  the  pecuniary  stipulations,  it  follows, 
from  the  opinions  of  the  Judges  m  the  case  of  Coutts,  that  the  prohibition  is  valid,  and 
(after  a  breach)  can  be  made  operative  by  refusal  to  give  an  entry  to  a  disponee  ac- 
quiring from  the  contravening  vassal,  or  to  the  heirs  of  such  vassal.  Nor  does  it 
eeem  to  admit  of  a  doubt  that  a  clause  of  irritancy  would,  for  the  same  object,  be  en- 
forced by  the  Court.    Beyond  this,  it  would  probably  be  held  that  the  superior  has 

*  The  Preface  U  dated  Nov.  1866. 
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no  interest,  and  consequently  no  title,  to  enforce  snch  an  Irritancy.  The  resnit  seems 
thus  to  be  that  a  prohii)itton  to  subfeu,  though  validly  made  real,  would  not  be  ex- 
tended against  a  conveyance  in  ordinary  fomi  containing  an  obligation  to  infeft  by 
two  manners  of  holding,  the  one,  of  the  granter's  sapenor  (which  is  consistent  with 
the  prohibition),  and  the  other,  of  the  granter  himself  (which  is  inconsistent  with  it), 
so  as  to  enable  a  snperior  to'  maintain  that  the  terms  of  snch  conveyance  were  a 
positive  breach  of  the  condition  and  ground  of  forfeiture  of  the  feu ;  snch  prohibition 
would  only  authorise  the  superior  to  enforce  an  entry  and  payment  of  the  stipulated 
composition.  The  conveyance,  in  such  case,  would  be  held,  quocui  the  snperior,  as 
containing  only  an  obligation  to  infeft  to  be  holden  of  the  superior  in  terms  of  the 
feu-right.  I  think  the  superior's  rights,  in  this  particular,  would  go  no  further  than 
88  here  stated,  because  conveyances  with  the  double  manner  of  holding  are  not  in- 
tended to  create  subfeus,  but,  on  the  contrary,  to  be  confirmed  by  the  superior  when 
the  proper  time  to  obtain  confirmation  comes. 

*^  When  the  prohibition  to  subfeu  is  accompanied  by  an  irritancy,  it  is  not  safe,  and* 
certainlv  not  usual,  to  rely  on  a  disposition  with  aouble  manner  of  holding,  and 
sasine  thereon.    In  such  case  the  purchaser  should  always  enter  with  the  superior. 
And,  even  if  there  is  no  irritancy,  yet  if  the  condition  has  been  made  real,  it  appears 
unsafe  to  rest  upon  a  conveyance,  though  containing  double  manner  of  holding,  and 
registered  or  completed  br  infeftment,  without  obtaining  the  superioi^s  confirmation. 
The  only  ground  on  which  such  a  title  can  be  secure  in  itself  is  that  it  constitutes  s 
fee  holden  of  the  disponer.    As  it  is  intended  to  be  confirmed  by  the  superior,  so  as 
to  evacuate  that  fee,  which  is  a  subfeu,  the  snperior  himself  appears  to  have  no  in- 
terest in  objecting  to  the  title,  simply  because  it  contains  the  alternative  manner  of 
holding,  and  is  not  confirmed;  but  supposing  the  last  vassal  fraudulently  to  grant  a 
second  conveyance  to  a  third  party  dealing  with  him  in  bandjide,  or  to  grant  a  herit- 
able bond,  and  supposing  the  second  disponee  or  the  creditor  to  obtain  a  charter  from 
the  superior,  I  do  not  see  how,  in  a  question  with  such  third  party,  the  first  disponee 
conld  found  upon  his  title,  with  double  manner  of  holding,  to  any  effect,  and  could 
complete  his  title  and  exclude  such  third  party.    His  right,  as  a  holding  of  the  dis- 
poner, is  a  subfeu,  which  is  prohibited;  as  a  holding  of  the  superior,  it  is  valueless 
until  confirmed;  and  the  superior,  if  he  has  granted  confirmation  of  an  absolute  dis- 
position, cannot  grant  a  second  confirmation  of  a  right  of  the  same  nature ;  and,  if 
he  has  granted  confirmation  of  a  limited  right  in  security,  his  second  confirmation 
can  only  be  granted  under  the  burden  or  exception  of  the  first.    It  is  proper,  there- 
fore, that,  in  all  cases  where  the  prohibition  to  subfeu  is  made  a  real  condition  of  Uie 
fen,  confirmation  be  obtained  by  every  disponee  from  the  superior.    A  provision  in- 
tended for  the  protection  of  purchasers,  in  connexion  with  the  prohibition  to  subfeu, 
is  inserted  in  the  Titles  Act  of  1860,  s.  36.    But  it  is  liable  to  be  defeated  in  the  case 
of  second  sales  to  bond  fUU  purchasers,  as  shall  be  afterwards  explained  (p.  580)." 


Papers  printed  by  the  Society  of  Law  Clei^ks  of  Dundee. 

(Privately  Printed.) 

It  appears  from  the  preface  that  the  papers  here  printed  are 
the  first  and  the  last  of  a  series  of  papers  read  before  the  Society 
of  Law  Clerks  of  Dundee  dnring  the  session  1866-67,  being  the 
first  session  of  the  Society's  existence.  The  opening  address  on 
the  subject  of  "  Law  Studies  *'  was  delivered  by  Mr  Wm.  Guthrie, 
advocate,  and  the  closing  address  on  *'  The  Laws  of  Partnership 
and  Joint  Stock  Companies,"  was  delivered  by  Mr  F.  W.  Clarke, 
advocate,  now  one  of  the  Sheriff-substitutes  of  Glasgow.  Besides 
these  addi'esses,  which  have  been  selected  for  the  honours  of  type, 
the  series  included  a  set  of  lectures  on  the  History  and  Principles 
of  Conveyancing,  by  Mr  Thomas  Thornton ;  a  lecture  on  *'  In- 
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feflment,"  hy  Mr  J.  W.  Thomson ;  and  lectures  on  the  Law  of 
Sale  by  Mr  J.  D.  Grant ;  on  "  Judging  and  Pleading,"  by  Mr 
Wra.  Hay ;  "  The  Mercantile  Law  Amendment  Act,"  by  Mr 
Trayner,  advocate ;  and  "  Our  Law  as  a  system  of  Equity,'*  by  Mr 
G.  H.  Thorns,  advocate. 

The  whole  series,  if  we  may  judge  it  by  the  samples  here 
printed,  must  have  been  exceedingly  interesting  and  instructive. 
Mr  Guthrie's  introductory  lecture  is  an  able  paper,  and,  were  it 
published  as  well  as  printed,  we  should  heartily  recommend  a 
perusal  of  it  to  every  student  of  law.  The  whole  field  of  law 
literature  is  rapidly  and  intelligently  surveyed  by  a  writer  who 
has  evidently  been  led  himself  as  a  patient  and  diligent  student 
to  work  in  most  corners  of  it.  Thisr  species  of  survey  is  not  new ; 
it  has  frequently  been  attempted  by  old  and  tried  hands ;  and  it  is 
saying  much  for  Mr  Guthrie,  that  for  range  and  clearness  of  view 
his  paper  will  bear  favourable  comparison  with  any  of.  its  class, 
written  on  the  same  scale,  that  has  preceded  it.  The  value  of  such 
surveys  for  students,  and  even  for  practitioners,  cannot  be  over- 
estimated. They  are  by  these  enabled  to  comprehend,  or  they 
9iTe  reminded,  how  much  must  be  mastered  by  them  before  they 
can  lay  claim  to  the  character  of  learned  and  philosophic  law- 
yers. It  may  not  be  in  the  power  of  every  practitioner  to  make 
good  such  a  claim  ;  but  it  is  possible,  and  advantageous  for  him, 
to  understand  what  it  means.  In  proportion  as  he  comprehends 
what  he  ought  to  be  he  will  'tend  to  become  it ;  while,  in  the 
conception  of  his  profession  as  a  learned  one,  he  will  find  sources 
of  support  both  to  his  honour  as  a  practitioner  and  to  his  per- 
sonal dignity. 

Mr  Clark's  lecture  is  a  clear  outline  of  the  law  of  Joint-stock 
Companies — such  an  outline  as  could  only  be  given  by  one  fresh 
from  the  exposition  of  the  whole  of  that  branch  of  law  in  a  com- 
plete treatise. 

We  trust  that  in  future  years  the  Society  may  be  able  to  fur- 
nish us  with  equally  valuable  specimens  of  the  lectures  delivered 
to  its  members.  The  lectures  of  the  last  session  must  have  gone 
far  to  make  up  for  the  want  in  Dundee  of  a  law-professoriate ; 
and  it  augurs  well  for  the  future  of  the  profession  in  that  place 
that  the  organisation  to  which  the  series  was  due,  is  the  result 
of  the  spontaneous  efforts  at  self-improvement  by  the  law-clerks 
of  the  town. 

J.  F.  M*L. 
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Business  of  ike  Court  of  Session. — By  Act  of  Sederunt,  of  11th 
July,  the  next  winter  session  of  the  Court  is  extended,  so  that  the 
Inner  House  commences  to  sit  on  November  1st.  Thirty  causes 
have  been  transferred  from  the  roll  of  the  First  to  that  of  the  Second 
Division ;  and  various  transferences  of  smaXL  numbers  of  cases  have 
been  made  during  the  session  from  one  Lord  Ordinary  to  another. 
The  number  of  cases  set  down  for  trial  by  jury  at  the  July  sittings 
is  unusually  small,  being  only  ten  in  the  First  and  two  in  the  Second 
Division,  and  of  these  a  large  proportion  were  settled  or  delayed  be- 
fore the  20th.  The  small  number  of  jury  trials  is  probably  caused, 
in  some  degree,  by  the  introduction  of  the  method  of  taMng  proof 
nnder  the  Evidence  Act  of  last  year ;  but  it  may  also  be  due  to  the 
general  slackness  and  want  of  litigation,  of  which  lawyers  are  com- 
plaining. 

The  following  statistics  of  the  working  of  the  new  system  of  tak- 
ing proofs  since  its  beginning  in  November  last  may  be  of  some 
interest : — Before  Lord  Kinloch — 14  proofe  went  on,  of  which  only 
three  lasted  more  than  one  day.  Before  Lord  Jerviswoode,  twenty- 
two  proofs  have  been  taken,  of  which  one  lasted  three  days,  and  six 
lasted  two  days  each.  Before  Lord  Ormidale,  ten  proofs  have  been 
taken,  of  which  one  lasted  three  days,  and  three  two  days.  Before 
Lord  Barcaple,  thirteen  proofs  were  taken,  of  which  only  one  lasted 
two  days.  Lord  Barcaple  has  fixed  several. proofs  to  be  taken  after 
the  close  of  the  session,  in  virtue  of  the  power  to  do  so  given  by  the 
Act.  Before  Lord  Mure,  nine  proofs  went  on,  two  of  which  lasted 
more  than  a  day,  and  another  occupied  part  of  three  days.  Fonr  of 
the  cases  above  mentioned  were  remitted  from  the  Inner  House  for 
the  purpose  of  having  evidence  taken  in  this  way.  Proofs  under 
the  Conjugal  Eights  Act,  which  have  not  been  numerous,  are  not 
included  in  these  figures.  Notwithstanding  the  considerable  increase 
of  work  imposed  on  the  Outer  House  judges  by  this  system,  there 
are  no  material  arrears  in  any  of  their  debate  roUs,  the  longest  of 
which  could  probably  be  got  through  in  a  fortnight  Indeed  an 
observation  which  we  made  at  the  end  of  the  last  winter  session 
may  be  repeated  with  perfect  truth, — ^if  there  had  been  no  proofe  to 
be  taken  in  the  Outer  House,  several  of  the  Bars  would  have  been 
vacant  for  several  weeks  past,  except  during  the  calling  of  the  motion 
roll. 

The  business  of  the  Inner  House,  on  the  other  hand,  is  very  seri- 
ously in  arrear.  The  last  Short  Boll  cause  heard  by  the  First  Divi- 
sion last  week  stood  thirteenth  at  the  beginning  of  the  session  in  a 
roll  of  sixty-seven  causes ;  while  the  Second  Division  has  only 
reached  the  nineteenth  case  in  a  roll  which  contained  in  May  forty- 
seven  causes.  At  least  forty  reclaiming  notes  have  been  sent  to  the 
Short  Bolls  of  the^Inner  House  during  the  Summer  Session,  so  that, 
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judging  merely  from  the  number  of  causes  depending,  the  two  divi- 
sions are  farther  in  arrear  than  they  were  three  months  ago.  At 
present,  therefore,  if  a  record  is  prepared  with  ordinary  despatch,  a 
litigant  may  obtain  a  judgment  in  the  Outer  House  within  a  period 
from  the  calling  of  his  case  in  Court,  varying  from  two  to  four 
months.  But  in  an  ordinary  case  he  must  wait  probably  for  a  year 
longer,  for  a  judgment  of  the  Inner  House.  The  ease  with  which 
the  delays  of  the  Outer  House  were  recently  shortened  leads  us  to 
ask  why  the  Court  itself  does  not  apply  an  effective  remedy  to  this 
unfortunate  state  of  things.  It  has  power  to  extend  its  own  sittings, 
80  as  to  overtake  the  business  of  the  country ;  and  an  opinion  is 
rapidly  gaining  ground  that  this  power  ought  to  be  exercised. 

We  have  often  been  very  much  impressed  by  the  fact  that  so 
many  hours  in  the  course  of  the  session  are  spent  in  the  discussion 
of  matters  of  form,  such  as  granting  diligences  for  recovery  of  docu- 
ments, hearing  motions  for  postponement  of  trial,  adjusting  issues 
when  no  important  point  of  law  is  concerned,  &c.,  matters  which 
might  quite  well  be  left  to  the  determination  of  a  single  judge  "  at 
chambers,"  and  which  are  in  fact  left  very  much  to  the  head  of  the 
Courts  the  '*  puisne  judges ''  sitting  silent,  reading  the  papers  in  the 
causes  set  down  for  hearing,  correcting  the  MS.  judgments  which 
they  are  about  to  read,  &c    Surely  this  might  be  managed  better  ? 

Business  Hours  m  Edivburgh  ^The  Solicitors  before  the  Supreme 
Courts  have  had  a  meeting  to  consider  a  petition  by  the  law  clerks 
of  Edinburgh  for  an  abric^ment  of  office  hours  during  the  present 
vacation,  and  have  unanimoxisly  resolved  to  recommend  that  offices 
should  close  at  five  p.m.  during  vacatioa  But  the  Society,  with  that 
public  spirit  for  which  it  is  distinguished,  took  up  a  subject  of  still 
more  general  importance  to  the  profession,  viz.,  the  hours  of  attend- 
ance at  the  Begister  House ;  and  it  came  to  a  resolution  to  com- 
municate with  tiie  Society  of  Writers  to  the  Signet  as  to  making  a 
joint  representation  with  regard  to  the  non-attendance  of  the  Clerks 
of  Court  between  two  and  half-past  three  p.m.  during  session,  as  re- 
quired by  A.  of  S.  7th  July  1858.  We  hope  that  this  movement 
may  lead  to  a  reform,  which  would  be  greatly  for  the  convenience  of 
agents  and  counsel,  and  we  think  also  for  the  advantage  of  litigants, 
l^e  main  reason  for  keeping  offices  open  in  the  evening  during 
session  is  that  the  Begister  House  closes  at  half-past  three  (or,  as  now 
appears,  at  the  illegal  hour  of  two  p.m.),  and  is  again  open  for  two 
hours  in  the  evening.  If  the  Begister  House  were  open  till  five 
o'clock,  and  closed  for  the  day  at  that  hour,  practitioners  would  not  be 
compelled  to  detain  their  clerks  in  the  evening  during  any  period  of 
the  year,  except  for  special  reasons,  and  the  result  would  be  that 
counsel  would  always  be  instructed  before  six  o'clock,  instead  of,  as 
often  happens,  at  nine  or  ten, — ^very  much  to  their  own  comfort,  and 
with  the  greatest  advantage  to  their  clients.  It  is  difficult  to  see 
why  a  change  so  desirable  for  all  concerned  should  not  be  at  once 
effected. 
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The  Circuits. — In  an  article  on  the  conduct  of  Criminal  Cases  at 
Circuit  in  our  number  for  Nov,  1864,  we  wrote  "  that  any  plan  hav- 
ing for  its  aim  a  compulsory  and  equal  distribution  of  circuit  prac- 
tice among  those  junior  members  of  the  Bar  who'choose  to  undertake 
it,  would  meet  with  the  general  approval  of  the  Faculty,  smd  would 
receive  the  cordial  sanction  of  the  Justiciary  Judges."  We  are  glad 
to  learn  that  a  plan  for  effecting  this  desirable  end,  somewhat  similar 
to  that  suggested  by  a  correspondent  in  Feb.  1865,  has  been  spon- 
taneously adopted  by  the  gentlemen  of  the  junior  bar  attending 
Glasgow  Circuit,  and  is  likely,  with  the  cordial  concurrence  of  the 
agents  for  the  poor  for  that  circuit,  to  be  successfully  carried  out 
Nine  out  of  every  ten  criminal  cases  tried  at  circuit  are  "  poor  "  cases, 
and  it  has  been  a  great  griev£mce  to  the  majority  of  jimiors,  travelling 
circuit  at  their  own  charges  simply  for  the  sake  of  getting  experience 
in  the  conduct  of  cases  in  Court,  that  nearly  aU  these  cases  are  ab» 
sorbed  by  men  who  have  approached  the  agents  for  the  poor,  before 
the  opening  of  the  circuit,  with  unbecoming  personal  or  written 
solicitatioa  It  was  a  source  of  constant  complaint  that  out  of  per- 
haps twenty  counsel  three  or  four  monopolized  the  forty  or  fifty 
"  poor "  cases  at  Glasgow,  while  the  others  had  nothing  to  do  but 
look  on.  at  the  performances  of  their  more  forward  or  more  fortunate 
comrades.  The  Glasgow  Circuit  Bar  has  now  united  to  put  the 
matter  on  a  better  footing.  It  was  agreed  at  a  meeting  held  at  the 
Spring  Circuit  that  a  list  of  the  "  poor  *'  cases  at  each  circuit  shall  be 
sent  to  the  senior  member  of  the  Bar  (the  Dean  of  the  Circuit)  or  to 
another  chosen  for  the  purpose,  who  shall  assign  them  in  rotation  to 
the  advocates  who  mean  to  attend,  and  who  shall  be  willing  to  un- 
dertake them.  Probably  it  will  be  found  in  pmctice  that  this  distri- 
bution cannot  be  satisfactorily  made  until  immediately  before  the 
circuit  opens,  and  it  may  be  found  that  it  will  operate  injuiiously 
and  unfairly  to  prisoners  in  a  few  more  serious  and  difficult  cases. 
But  some  provision  will  no  doubt  be  made  for  such  exceptions.  The 
new  system  will  certainly  contribute  to  the  good  feeling  and  to  the 
general  welfare  of  the  junior  bar.  We  believe  that  it  is  only  an  old 
rule  restored  after  being  long  in  abeyance. 

We  hope  that  the  gentlemen  who  have  had  the  courage  to  initiate 
this  reform  will  go  a  little  further  in  the  path  of  improvement 
Having  learned  to  unite  for  a  very  small  personal  object,  we  trust 
that  they  will  co-operate  in  pressing  forward  some  of  the  many  in- 
finitely more  important  reforms  required  in  our  circuit  system.  For 
instance,  criminal  cases  at  circuit  are  very  oft^n  most  carelessly 
got  up  by  the  agents,  and  are  therefore  worked  with  corresponding 
want  of  spirit  by  counsel.  A  good  hint  was  lately  given  by  Loi*d 
Cowan  at  Dundee  in  such  a  case  of  neglect  The  prisoner's  counsel 
made  a  rhetorical  point  of  the  fact  that  the  indictment  had  been  put 
into  his  hands  only  when  the  trial  was  about  to  begin,  and  that  he 
was  unaided  by  an  agent  and  entirely  unprovided  with  information. 
The  judge,  however,  in  his  charge,  told  the  jury  that  the  prisoner's 
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counsel  had  no  reason  to  complain,  because  if  he  had  really  considered 
that  the  panel's  interests  were  jeopardised  by  the  "  poor's  "  agent's 
neglect,  he  should  have  moved  at  first  for  a  postponement  of  the  trial. 
Verb.  sap. 

Again,  the  circuit  bar  would  well  employ  its  superfluous  energy  if 
it  were  to  insist  upon  the  adoption  of  the  rule  which  exists  in  Eng- 
land— ^that  the  prisoner  shall  be  entitled,  on  payment  of  a  very  smsdl 
charge,  to  a  copy  of  the  precognitions  for  the  prosecution. 

But  no  improvement  of  much'  value  is  likely  to  be  effected  in  this 
department  of  the  administration  of  the  law  until  the  Circuit  Court 
is  held  for  the  despatch  of  civil  business  as  well  as  criminal.  We 
cannot  now  discuss  fully  this  important  subject,  but  we  recommend 
it  to  the  earnest  consideration  of  the  gentlemen  whose  efforts  at 
improvement  suggested  these  paragraphs,  and  still  more  to  that  of 
country  agents  and  litigants.  Is  there  any  reason  why  in  Scotland 
all  investigations  into  facts  should  not,  as  in  England,  take  place  on 
circuit,  near  the  locality  of  the  dispute,  near  the  residences  of  the 
parties  and  the  witnesses,  and  generally  of  the  agents  who  have  the 
real  conduct  of  the  case?  Why,  except  for  the  comfort  of  Edinbuigh 
lawyers,  should  not  most  jury  trials  and  proofs  be  set  down  for  trial 
on  circuit?  Even  Edinburgh  lawyers  will,  ere  long,  we  believe,  find 
it  prudent,  if  not  necessary,  for  their  own  sakes,  to  suggest  or  at  least 
submit  to  a  change  of  this  kind.  If  we  had  a  really  earnest  law 
reformer  in  Scotland,  this  change,  with  several  others  intimately 
connected  with  it,  would  have  been  effected  some  years  ago.  The 
Dean  of  Faculty  has  of  late  seemed  reluctant  to  bring  forward  mea- 
sures of  reform  which  parliament  was  too  languid  to  carry  through, 
or  which  the  obstructives,  who  are  always  powerful  in  questions  of 
administrative  reform,  were  sure  to  defeat.  We  hope  that  in  a  re- 
formed parliament,  and  with  the  weighty  assistance  of  Mr  Young,  the 
Dean  will  again  become  the  leader  and  the  hope  of  Scottish  law  re- 
formers. 

Salaries  of  Sheriff-svbstitutes, — A  deputation  from  the  Sheriff-sub- 
stitutes of  Scotland,  introduced  and  supported  by  a  number  of  mem- 
bers of  Parliament,  has  had  an  interview  with  the  Home  Secretary, 
to  urge  upon  the  Government  the  necessity  of  providing  a  more  suit- 
able remuneration  for  the  offica  We  have  reason  to  believe  that  the 
reception  of  the  deputation  was  satisfactory,  and  that  the  authorities 
at  the  Home  Office  are  now  convinced  that  as  a  body  the  Sheriff-sub- 
stitutes are  not  remunerated  as  the  duties  and  social  position  of 
resident  county  judges  require.  We  hope,  therefore,  that  a  revision 
of  the  scale  of  salaries  will  soon  take  place. 

Mr  Charles  Scott  on  Law  Reforms. — The  high  position  which  Mr 
Scott's  talent  and  energy  have  secured  for  him  at  the  bar  entitle  him 
to  speak  with  authority  on  questions  affecting  the  improvement  of 
our  system  of  jurisprudence  and  its  administration.     His  recent  ad- 
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dress  to  the  working  classes  in  Queen  Street  Hall*  on  the  important 
question,  What  should  the  working  man  do  with  his  vote  ?  exhibits 
him,  however,  in  a  character  in  which  he  was  previously  little  or  not 
at  all  known  to  his  professional  brethren,  and  one  in  which,  in  ordi- 
nary circumstances,  we  should  not  be  called  upon  in  these  pages  to 
criticise  his  utterances.  We  have  nothing  to  do  with  Mr  Scott  as  a 
democratic  Tory,  answering  the  question  we  have  quoted,  with  charm- 
ing frankness,  "  Why,  of  course,  give  it  to  the  Conservatives/'  But 
it  happens  singularly  enough  that  in  Mr  Scott's  lecture,  like  a  fly  in 
amber,  we  find  imbedded  one  or  two  passages  of  infinitely  greater 
value  than  the  rest,  passages  which  deserve  attention  as  well  for  their 
own  suggestiveness  as  for  the  respect  justly  due  to  Mr  Scott  when 
he  speaks  of  subjects  connected  with  his  profession. 

He  insists  on  the  value  of  the  ancient  and  now  rather  unpopular 
institution  of  jury  trial,  and  hopes  for  its  re-invigoration  by  the  in- 
fusion of  working  men  into  juries.  Perhaps  they  would  do  no  harm 
there,  possibly  they  would  do  the  work  required  of  jurymen  with  as 
much  intelligence  and  fairness  as  the  middle  classes,  whom  Mr  Scott 
accuses  of  unfaithfulness  to  their  trust  "  in  regard  to  this  most  ancient 
and  conservative  mode  of  trial'*  Observe  that  in  this  lecture  conserva- 
tive =  excellent,  otherwise  we  should  have  difficulty  in  discovering 
the  meaning  of  the  word  in  this  connection.  Anxious,  however,  to 
remove  any  objection  to  the  extension  or  revival  of  jury  trial  lurking 
in  the  minds  of  his  disciples,  Mr  Scott  hastens  to  assure  them. 

''Of  course,  a  workman,  called  to  the  jury,  mast  receive  an  equivalent  for  the 
wages  lost  to  him  hy  the  performance  of  this  great  public  duty ;  but  in  every  other 
respect,  the  whole  official  costs  attending  a  jury  trial  should  be  swept  away,  and 
with  the  whole  householders  of  the  country  on  the  jury  roll,  an  ample  number  of 
jurymen  could  be  had  without  oppressing  any  individual  whatsoever." 

There  is  no  reason  why  a  juryman  should  not  receive  some  com- 
pensation for  his  loss  of  time  in  performing  a  public  duty,  although 
hitherto  this  duty  has  to  some  extent  stood  on  the  same  footing  as 
witness-bearing,  a  duty  which  every  man  owes  to  his  fellow-citizens, 
and  oat  of  which  he  may  not  make  profit  because  he  may  tO'^morrow 
be  himself  a  litigant  and  may  call  upon  his  neighbours  to  do  the 
same  office  for  him.  But  we  can  hardly  imagine  that  Mr  Scott,  by 
this  sentence,  means  to  suggest  that  jurymen  should  be  fully  paid  or 
overpaid,  while  counsel,  agents,  judges,  and  clerks,  should  do  their 
work  gratuitously.  Perhaps,  if  he  had  not  been  speaking  as  a  con- 
servative orator  to  working  men,  he  would  have  made  his  meaning 
clearer ;  for  there  is  at  the  Scotch  bar  no  greater  master  of  the  pel- 
lucid style  than  Mr  Scott.  We  think,  however,  that  one  of  the 
remedies  to  be  applied  to  the  "  broken  down  "  system  of  jury  trial  in 
England  is  to  be  found  in  the  direction  which  he  has  indicated. 

The  evil  which  has  most  profoundly  impressed  Mr  Scott  in  the 
couise  of  his  experience  of  criminal  courts,  and  that  upon  which  he 

*  "What  should  the  Working  Man  do  with  his  Vote?*'     Edinburgh:  Henry 
Bobiuson. 


THE  MOKTH.  41K 

insists  most  stronpfly  in  addressing  the  legislatures  of  the  future,  he 
ascribes  to  the  malign  influence  of  "  the  dominant  middle  class." 

"  If  some  hardened  mffisn  has  committed  crime  after  crime,  and  has  heaped  con- 
Tiction  npon  conyietion,  he  thereby  Qualifies  himself  for  the  care  of  those  cultivated 
judges,  who  form  the  High  Court  of  Justiciary,  and  becomes  entitled  to  gratuitous 
counsel,  and  to  the  protection  of  a  jury  of  his  countrymen.  But  if  some  little  boy 
or  girl,  who  scarcely  knows  what  crime  is,  has  incurred  suspicion,  and  is  for  the 
first  time  charged  with  some  disgracefnl  deed,  what  is  the  unnappy  lot  of  the  poor 
youthful  victims  ?  They  are  dragged  before  some  petty  court,  often  on  the  instant, 
and  without  advice  or  defence,  and  after  a  hurried  proceeding,  which  is  called  a 
trial,  are  marked  for  ever  with  that  brand  of  shame,  which  can  never  be  effaced 
during  the  remainder  of  their  lives.  Many  a  workman's  boy,  many  a  workman's 
girl,  who  has  never  put  forth  its  hand  to  steal,  doubtless  walks  trembling  from  the 
bar,  a  convicted  thief,  and  after  a  polluting  immnrement  within  a  prison,  comes  forth 
into  the  world,  the  boy  to  become  a  plunderer  of  society,  the  girl  to  walk  the  streets 
a  prostitute,  daily  and  nightly,  like  the  Nemesis  of  old,  avenging  upon  Society  the 
wrong  which  Society  has  committed. 

*'  No  one  can  tell  the  extent  to  which  such  iniquities  exist,  for  care  has  been  taken 
to  invent  a  system  by  which  aU  trace  is  destroy^  of  their  perpetration.  The  victim 
can  be  seised  at  once,  and  immediately  placea  without  warning  in  the  dock ;  no  de« 
fender  is  provided  for  him ;  no  intimation  is  given  to  him,  trembling  and  confused 
as  he  must  necessarily  be,  that  he  may  demand  a  short  delay.  This  does  not  con- 
stitute oppression  in  the  eye  of  the  law,  although  more  atrocious  oppression  it  is 
impossible  to  conceive.  No  record  of  the  evidence  is  permitted  to  be  kept,  although 
the  pen  of  a  short-hand  writer  could  preserve  every  word  without  delaying  the  pro- 
ceedings of  the  Court  for  an  instant.  The  facts  linger  only  in  the  memories  of  the 
police,  and  nothing  remains  of  the  abomination,  except  the  formal  sentence  and  a 
ruined  life." 

Mr  Scott  expends  a  good  deal  of  eloquence  upon  "  the  sham  and 
mockery  of  an  appeal '  which  now  exists,  and  tells  very  well  and 
(as  appears  from  the  parentheses  of  *'  profound  sensation,"  &c.,  with 
which  the  pamphlet  is  copiously  sprinkled)  with  great  effect,  the 
history  of  a  terrible  case  of  oppression  which  occurred  in  his  own 
experience.  It  is  too  pathetic  for  our  pages.  The  passage  which 
follows  contains  much  truth,  tdthough  we  must  object  to  its  unneces- 
sary heat  and  its  tone  of  demos- worship. 

"  Why  is  it  that  these  poor  children, — why  is  it  that  humble  individuals,  accused 
of  crime,  are  sacrificed  with  such  ruthless  and  indecent  haste  ?  Why  is  it  that  they 
are  branded  with  disgrace  in  such  hurried  form,  and  yet  with  such  irretrievable 
result  ?  Is  it  because  Her  Gracious  Majesty  so  wishes  ?  or  that  the  Peers  of  the 
realm  so  desire  ?  or  that  educated  men  apj>rove  of  such  proceedings  ?  or  that  the 
People  demand  it  ?  By  no  means.  It  is  simply  that  the  police  may  get  quickly 
through  their  business,  and  the  functionaries  of  the  Local  Courts  peribrm  their 
duties  comfortably,  without  their  digestion  being  disturbed,  or  their  sleep  broken,  by 
appeals  to  the  high  officials  of  justice.  You  have  all  heard  of  a  bureaucracy — one  of 
the  worst  forms  of  oppression  to  which  a  people  can  be  subjected — and  I  have  no 
doubt  you  have  supposed  it  was  confined  to  such  benighted  countries  as  Austria  or 
Bussia.  But  here  is  a  bureaucracy  rampant'  at  our  own  doors,  swarming  forth  and 
besetting  the  members  of  the  Legislature,  whenever  an  attempt  is  made  to  introduce 
the  light  into  their  dark  places.  It  is  scandalous  that  those  officials,  who  are  but 
servants  of  the  public,  and  paid  from  the  funds  of  the  nation  to  protect  the  lieges, 
should  erect  themselves  into  a  hostile  interest  for  the  oppression  of  the  public.  It 
is  impossible  that  the  workmen  of  this  country  can  tolerate  such  a  system.  It  is 
upon  them  and  their  children  that  the  heavy  hand  of  this  iniquity  falls.  I  have  seen, 
in  my  brief  experience,  stalwart  and  respectable  apprentices,  law-abiding  young  men, 
with  hands  hardened  and  faces  bronsed  with  honest  toil,  dragged  under  the  Master 
and  Servant  Act,  from  their  beds,  before  daylight,  and  before  the  day  was  half  done, 
condemned  without  redress  .to  unnatural  idleness,  or  to  barren  labour,  within  the 
degrading  walls  of  a  prison.    The  crowning  iniquity  of  this  bureaucratic  tyranny, 
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ita  most  recent  product,  is  what  is  called,  and  may  well  be  called,  tbe  Summary 
Procedure  Act,  which  positively  denies  all  redress  for  every  defect,  whether  in  sub- 
stance or  in  form,  and  which  immediately  on  its  introduction  was  applied  to  rivet 
and  to  strengthen  the  already  rigorous  fetters  of  the  Master  and  Servant  Act.  The 
Supreme  Court,  to  its  credit  be  it  said,  has  shown  no  favour  to  this  atrocious  speci- 
men of  class  legislation,  and  special  honour  is  due  to  the  scholarly  and  accomplished 
Judge  who  now  presides  in  that  learned  College.  I  cannot  enter  further  into  detail; 
but  such  a  system  cannot  remain  unaltered.  The  same  cace  must  be  bestowed  upon 
the  unconvicted  child  or  respectable  workmen,  as  upon  the  seven-times  convicted 
felon.  It  is  absolutely  monstrous  to  allow  a  petty  cour^  to  destroy  for  ever  charac- 
teis  which  have  previously  been  unblemished  and  possibly  uncorrupted.  Surely, 
gentlemen,  it  is  reasonable  to  take  as  much  trouble  with  such  a  matter,  as  with  a 
mere  question  of  some  insignificant  debt,  which  can  demand  the  successive  care  o£ 
three  or  four  separate  tribunals.  Let  the  Police  Courts  deal  without  review  with 
such  minor  and  befitting  matters  as  chimneys  on  fire,  throwing  out  of  ashes,  or 
beating  of  carpets,  or  even  with  assaults  and  breaches  of  the  peace,  which  do  not 
bring  with  them  a  permanent  disgrace.  But  wherever  there  is  an  accusation  for  the 
first  time  of  infamous  or  disgraceful  crimes,  such  as  theft,  reset,  or  offences  against 
decency,  which  are  kept  up  against  a  man  for  ever, — as  well  as  in  all  cases  which 
involve  the  disputes  of  master  with  servant,  or  of  one  class  with  another, — there 
should  be  an  undoubted  right  of  appeal  to  the  highest  tribunal*  as  well  upon  the 
facts  as  upon  the  law." 

Mr  Scott  stands  high  in  the  counsels  of  his  party,  he  is  a  "  coming 
man,'"  and  we  therefore  rejoice  in  his  indignant  denunciation  of  the 
Summary  Procedure  Act  For  is  not  the  iniquity  of  that  measure 
entirely  due  to  the  Duke  of  Buccleuch,  the  recognised  chief  in  Scot- 
land of  the  Tory  party,  acting  in  concert  with,  or  prompted  by,  the 
clerks  of  the  peace  throughout  Scotland,  and  the  secretaries  of  certain 
Maine-Law  and  Teetotal  Societies  ?  Ajid  was  not  the  attempt  in  1866 
to  cure  the  evil  by  restoring  the  ten  lost  sections  frustrated  by  the 
same  unholy  alliance  ? 

Tfie  Attorneys  Certificate  Duty. — Mr  Benman's  biU  for  abolishing 
this  impost  has  unfortunately  been  rejected  by  a  majority  of  21  in  a 
house  of  153  members.  This  result,  which  can,  we  believe,  only 
temporarily  delay  the  repeal  of  the  duty,  was  chiefly  due  to  the 
strenuous  opposition  of  the  Government.  Some  members,  and  not- 
ably Mr  Fawcett,  for  want  of  better  reasons,  attributed  their  opposi- 
tion to  the  bill  to  the  fact  that  some  attorneys  among  their  constituents 
had  requested  them  to  support  it;  but  it  cannot  be  imagined  that 
more  than  one  or  two  could  be  influenced  by  so  whimsic^  a  reason. 

CombiTiation  Laws — Intimidaiion. — ^The  other  day  a  trial  took 
place  at  Hamilton,  before  Sheriff  Veitch,  for  contravention  of  the  Act 
6,  Geo.  IV.,  c.  129.  The  panels  were  the  Secretary  and  the  Pre- 
sident of  the  Hamilton  Amalgamated  Shoemakers'  Society,  and  the 
offence  charged  was  using  threats  or  intimidation  ''  towards  Michael 
Keenan  while  employed  at  his  trade  of  a  shoemaker,  for  the  purpose 
of  forcing  him  to  contribute  to  the  common  fund  of  the  club  or 
association  of  which  they  were  members,  by  threatening  him  that 
unless  he  paid  the  sum  of  5s.  8d.  to  this  fund,  they  would  cause  him 
to  be  dismissed  from  the  shop  where  he  obtained  his  work,  and  to 
lose  his  employment ;  and  the  said  Michael  Keenan  having  declined 
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to  comply  with  the  demand,  the  accused,  on  11th  June,  did  further 
molest  and  obstruct  Keenan  by  intimating  to  his  employers  that 
unless  he  contributed  to  the  fund  he  must  be  dismissed,  otherwise 
the  rest  of  the  workmen,  members  of  the  association,  would  leave 
their  employment."  Objections  stated  to  the  relevancy  of  the  com- 
plaint were  repelled,  and  after  evidence  had  been  led,  the  prisoners 
were  convicted  and  sentenced  to  seven  days'  imprisonment.  This 
judgment  is  borne  out  by  the  recent  decision  of  the  Court  of 
Q.  B.  in  England  upon  a  case  stated  by  the  Justices  of  Somerset- 
shire, who  had  sentenced  a  man  to  a  month's  imprisonment  for  a 
precisely  similar  threat  Skinner  v.  Kitch,  16  L.  T.  N.  S.  413. 
Both  cases  are  instances  of  a  mere  use  of  undue  influence  being  held 
a  threat  within  the  Act  Upon  the  English  decision  the  Law  Times 
(May  18)  pertinently  remarked : — 

**  This  law  applies  eqnallj  to  masters  and  men.  Undne  inflaences  ased  bj  the 
masters  to  induce  other  masters  to  act  with  them  may  be  punished  in  like  manner. 
Bat  still  more  important  is  another  question  that  seems  to  be  raised  by  thi»  view  of 
the  statute.  Is  a  lock-out  legal  ?  Have  the  masters  a  right  to  agree  together  to  close 
their  doors  against  all  woilmien  for  the  purpose  of  compelling  other  workmen,  by 
the  pressure  thus  put  upon  them,  to  accept  the  terms  offered  by  the  masters  ?  JPer- 
baps  the  point  may  be  worth  consideration  by  both  parties,  and  suggest  the  propriety 
of  a  compromise." 

Obituary — Sheriff  Trotter, — ^We  have  to  record  the  death  of  John 
Pitoairn  Trotter,  Esq.,  Advocate  (1826),  Sheriff-Substitute  of  Dum- 
Mes*shire,  at  OakfeH  near  Dummies,  on  5th  July.  Mr  Trotter  was 
a  native  of  Berwickshire.  After  acting  for  a  short  time  as  Sheriff- 
Substitute  at  Dunblane,  he  was  transferred  to  Dumfries  in  1837,  and 
he  has  since  discharged  the  duties  of  his  office  with  great  fidelity 
and  satisf^tion  to  the  profession  and  the  public.  During  his  long 
residence  in  the  county  he  formed  a  large  circle  of  friends,  and  his 
hospitable  home  was  freely  open  to  every  tourist  and  literary  stranger 
who  made  his  acquaintance  while  visiting  Mthsdale.  On  the  judi- 
cial bench,  in  criminal  cases,  he  was  stern  and  somewhat  severe.  To 
the  conduct  of  civil  business,  he  brought  an  extensive  and  accurate 
knowledge  of  law,  a  ready  memory,  and  strong  common  sense.  He 
was  well  read  in  general  literature,  much  of  his  leisure  being  spent 
in  reading  and  translating  from  the  German.  He  delighted  to  hold 
friendly  and  brotherly  intercourse  with  such  men  as  Thomas  Aird, 
Sheriff  Glassford  Bell,  Professor  Blackie,  Eobert  Ch^bers,  and  the 
late  Mr  Macdonald  of  Bammerscales.  In  private  life  he  was  amiable, 
but  somewhat  eccentric  and  changeable  in  his  humours;  he  had 
strong  likings  and  dishkings,  but  withal  his  heart  was  manly,  and 
generous,  and  full  of  love  and  sympathy  for  human  suffering  and 
wrong.  He  had  a  great  fund  of  anecdote,  and  few  who  have  heard 
him  will  forget  the  amusing  and  graphic  way  in  which  he  told  a 
story  or  repeated  some  old  border  ballad.  Occasionally,  like  Oliver 
Goldsmith,  for  the  amusement  of  children,  he  became  the  lord  of 
misrule  for  a  night,  and  gave  way  to  all  sorts  of  drollery  and  bur- 
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lesque.  But  kU  mirth  and  gaiety  were  always  innocent,  and  a  sort  of 
recreation  and  unbending  of  the  faculties  after  the  sterner  daily 
duties  of  his  profession  had  been  duly  and  conscientiously  performed. 

Appaintrnents, — By  an  oversight  we  omitted  to  notice  last  month 
the  appointment  of  Mr  Wiluah  Walees  Johnbtok  to  be  a 
Depute-Clerk  of  Session,  in  room  of  Mr  Thomas  Potts,  deceased. 

Me  David  Boyle  Hope,  Advocate,  (1859),  has  been  appointed 
Sheriff-Substitute  of  Dumfries-shire,  in  room  of  Mr  Trotter,  advocate, 
deceased  Mr  Hope  leaves  the  Parliament  House  with  the  good 
wishes  and  esteem  of  all  his  brethren.  His  departure  leaves  the 
Supreme  Courts,  we  believe,  for  the  first  time  almost  for  two  cen- 
turies, without  a  single  representative  on  the  bench  or  at  the  bar  of 
the  eminent  name  and  familj  to  which  he  belongs. 

John  H  A.  Macdonald,  Esq.,  Advocate  (1859),  has  been  appointed 
Counsel  for  the  Admiralty,  in  the  room  of  Mr  W.  R  Gloag,  recently 
appointed  Advocate-Depute  in  the  Sheriff  Courts. 

Appointments — England, — Sir  John  Eolt  succeeds  the  late  Sir  G. 
Turner  as  Lord  Justice  of  Appeal  Sir  J.  B.  Karslake  becomes 
Attorney-General,  and  is  succeeded  as  Solicitor-General  by  Mr  Selwyn 
Q.C. 

Precedence  at  the  Bab — ^Proposed  Appoiktxent  of  Quebk's  Couksel. — ^A 
meeting  of  the  Faculty  of  Advocates  was  held  on  Friday,  June  28,  in  the  corridor  of 
the  Adrocatea'  Lihrarj,  for  the  purpose  of  cooBidering  a  resolution  proposed  by  the 
Bean,  and  in  his  absence  supported  by  the  Vice-Dean,  that,  in  the  opinion  of  the 
Faculty,  it  is  expedient  that  its  members  should  be  placed  on  the  same  footing  in  re- 
gard to  the  appointment  of  Queen's  Counsel  as  the  bars  of  England  and  of  Ireland ; 
and  that  the  Dean  and  his  Council  be  directed  to  communicate  this  resolution  to  her 
Majesty's  Oovernment.  It  was  moved  l^  Mr  Watson,  as  an  amendment  that  the 
Government  should  be  requested  to  confer  patents  of  precedence  on  the  Lord> Advo- 
cate, Dean  of  Faculty,  Solicitor-General,  ex-Lord  Advocate,  and  ex-Solicitor-Oene- 
ral  for  the  time  being,  entitling  them  to  precedence  in  all  courts  in  ii^ngland  in-vhich 
they  have  right  to  appear  as  members  of  Faculty,  1.0.  in  the  House  of  Lords,  judicial 
committees  of  the  Privy  Council,  and  before  committees  of  Parliament.  The  amend* 
ment  being  put  as  against  the  original  resolution,  was  lost  by  a  majority  of  twelve. 
Afterwards  the  resolution  was  put  and  carried  by  a  considerable  m^jonty.  About 
seventy  members  attended  the  meeting.  A  protest  has  been  signed  and  lodged  by 
thirty-two  dissentients,  including  many  who  were  not  at  the  meeting,  on  the  ground 
that  it  is  ultra  vires  of  the  Faculty  by  a  mere  majority  to  make  a  fundamental  change 
on  the  conditions  agreed  to  by  each  advocate  at  his  admission  to  the  Faculty,  anid 
on  various  other  grounds.  Notice  was  also  given  of  a  motion  for  next  meeting  of 
Faculty,  that,  in  respect  of  the  small  majority  by  which  the  resolution  was  carried, 
the  Faculty  is  of  opinion  that  it  should  not  be  acted  upon.  It  was  stated  at  the 
meeting,  by  one  of  the  most  important  sopporten  of  the  proposed  change,  that  they 
would  not  wish  to  carry  out  the  wider  resolution  unless  there  was  substantial  unani- 
mity in  the  Faculty  ;  and  it  is  generally  supposed  that,  in  consideration  of  the  small 
attendance  at  the  meeting,  the  importance  of  the  subject,  and  the  large  minority 
TotiDg  against  it,  no  action  will  at  present  be  taken  on  the  resolution. — ScotsmoM. 

Lincoln's  Ink. — At  an  adjourned  council  of  the  benchers,  10th  July  1867,  Sir  W. 
P.  Wood,  V.C,  in  the  chair,  it  was  ordered,  on  the  motion  of  Mr  J.  F.  Macqueen, 
Q.C.,  that  with  reference  to  the  exemption  of  students  from  making  a  deposit  of 
L.100,  and  the  return  of  such  deposit  when  made,  a  certificate  produced  by  a  student 
from  the  Universities  of  St  Andrews,  Aberdeen,  Glasgow,  or  Edinbursh  respectively, 
shall  have  the  same  effect  as  a  similar  certificate  from  anv  of  the  Universities  in 
England  or  Ireland.**  Lincoln's  Inn,  it  may  be  added,  was  for  upwards  of  a  century 
the  chief  resort  of  Scotchmen  going  to  the  English  bar — ^indeed,  its  greatest  names 
are  Scotch,  as  Lord  Mansfield,  Lord  Loughborough,  Lord  Erskine,  Sir  William 
Grant,  Lord  Campbell,  and  Lord  Brougham.— jSicotoman. 
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Calu  to  iHB  Bak. — ^Mr  James  Henry  Gibson-Craig,  B.A.,  Cantab. ;  Mr  Arthur 
Makgill,  BJL,  Oxon ;  Mr  James  Patrick  Bannerman  Robertson,  M^. ;  Mr  John 
M'Kie  Lees,  M.A.,  and  Mr  Moir  Reid  Stonuonth  Darling,  M.A.,  have  been  admitted 
as  members  of  the  Faculty  of  Advocates. 

Solicitors  in  ths  Svpbbiie  Courts. — ^Mr  William  6.  Roy,  formerly  of  Dundee, 
Mr  James  Campbell  Irons,  and  Mr  George  Andrew,  have  been  admitted  Solicitors 
before  the  Supreme  Coarts. 


IVACATION  ARRANGEMENTS. 
Box-Dats. — ^Thursday,  29th  August,  and  Thursday,  10th  October. 

Bill  Cbambsb  Rotaiiob  of  Judobs. 

Monday,  22d  Jnlyi  to  Saturday,  3d  Angnst, <.Lord  CurriehiU. 

Monday,  5th  August,  to  Saturday,  17th  August,. ..Lord  Benholme. 
Monday,  19th  August,  to  Saturday,  31  st  August,... Lord  Kinloch. 

Monday,  2d  Sept.,  to  Saturdav,  14th  Sept Lord  Ormidale. 

Monday,  16th  sept.,  to  Saturday,  28th  Sept., Lord  Baroaple. 

Monday,  80th  Sept.,  to  Saturday,  12th  Oct., Lord  Mure. 

Monday,  14th  Oct.,  to  Saturday,  26th  Oct., Lord  CurriehiU. 

Monday,  28th  Oct.,  to  Meeting  of  Court, Xord  Benholme. 

AUTUMN  CIRCUIT,  1867. 

West. — ^Lords  Justice-Clerk  and  Cowan — Stirling — Monday,  23d  Sept.,  at  twelve 
o'clock  noon;  In verury— Thursday,  26th  Sept.;  Glasgow — ^Tuesday,  Ist  Oct.,  at  12 
o'clock  noon.  Roger  Montgomerie,  Esq.,  Advocate- Depute ;  W.  Hamilton  Bell,  Clerk, 

Nobtb. — ^Lords  Deas  and  Neaves — Dundee^Thnrsday,  12th  Sept. ;  Perth — Mon< 
day,  I6tii  Sept.;  Aberdeen — Wednesday,  18th  Sept.;  Inverness,  Tuesday,  S4th  Sept« 
Robert  Lee,  Rsa.,  Advocate D^ute  ;  .ZBoeas  Macbean,  CUrk, 

South. — Lorcls  Ardmillan  and  Jerviswoode — Jedburgh,  Tuesday,  10th  Sept.; 
Dumfries — Friday,  13th  Sept.;  Ayr — Tuesday,  17th  Sept.  James  Adam,  Esq., 
Adooeat^DepuU  ;  Robert  L.  Stuart,  Ckrk, 


itoteis  jof  Casts. 


COURT  OF  SESSION. 
(Reported  hy  William  Quthiie  and  Donald  Cratrford^  Esquires^  Advocates,) 


FIRST  DIVISION. 

MoRRisOK  k  MiLNB  v^  Bartolombo  &  Ma88A. — June  8. 

Insurance —  Collision — Reparation —  Verdict 

Motion  to  apply  verdiet  in  ooanter  actionB  between  owners  of  the  Ohilino 
and  tlie  Scotia,  for  damages  by  oollision.  Yerdict  for  Scotia,  damages 
£566w  The  jury  also  foand,  by  direction  of  the  Conrt,  that  the  owners  of 
the  Scotia  had  recovered  from  nnderwritera  £850.  The  owners  of  the  Scotia 
moved  to  apply  the  verdict,  and  produced  at  the  bar  an  assignation  by  the 
underwriters  of  all  right  they  might  have  to  damages  or  otherwise  against 
the  Ghilino.    Defrs.  maintained  that  Morrison  &  Milne,  bavins  recovered 


420  NOTES  OF  CASES  IN 

the  sum  in  tHe  policy  before  bringing  their  action,  were  entitled  to  recover 
the  sum  in  the  verdict  only  under  deduction  of  the  insurance  recovered.  The 
underwriters  had  become  vested  with  a  right  of  action  against  the  Ghilino, 
and  if  they  waived  their  right  to  insist  in  such  action,  their  right  accrued 
to  the  wrongdoer  and  not  to  the  party  insured.  The  insured  was  not 
entitled  to  recover  reparation  of  his  loss  twice.  [Stewart  v.  Greenock 
Marine  Insurance  Co.,  13th  Jan.  1846,  8  D.  326;  Addison  on  Contr.  845.1 
The  Court,  without  calling  on  counsel  for  pursuers,  applied  the  verdict  and 
decerned  for  £566,  and  expenses.  It  was  not  necessary  to  inquire  what 
opinion  they  would  have  formed  if  the  assignation  had  not  been  produced. 
The  damages  caused  by  the  Ghilino  had  been  assessed  by  the  jury,  and  its 
owners  had  no  longer  any  interest  except  to  see  that  the  party  who  got  tha 
sum  awarded  against  them  represented  every  claim  competent  against  them 
in  consequence  of  the  damage  done. 

Act — Young,  John  McLaren,     Agents — Henry  db  ShtresSf  S.S,C, 

Alt — Otffbrd,,  Asher.     Agents — Mvrdoch,  Boyd,  db  Co.^  W.S. 

PETN. — Donald  Campbell. — June  IJ. 
Proof — 22  Vict.  c.  20 — Production  of  Documents. 

The  particulars  of  this  application  by  Lieut.  Donald  Campbell,  a  claim- 
ant of  the  Breadalbane  peerage,  appear  from  the  opinion  of 

The  L.  President,  who  said  that  the  petn.  was  presented  under  22  Vict 
c.  20,  a  very  beneficial  statute,  intended  to  facilitate  the  obtaining  of  evi- 
dence in  suits  carried  on  in  one  part  of  the  kingdom  when  the  witnesses 
reside  in  a  different  part  of  it.  His  Lordship  stated  what  machinery  the 
Act  provided  for  this  purpose.  Now  it  was  stated  that  the  petr.  bad  insti- 
tuted a  suit  in  Cba,pcery  for  perpetuating  testimony,  in  which  he  obtained 
an  order  appointing  an  examiner  to  take  evidence  in  Scotland.  It  was  cer- 
tainly competent*  for  petr.  to  ask  this  Court  to  appoint  that  any  witnesses 
in  Scotland  should  attend  before  this  examiner.  But  there  was  introduced 
into  the  petition  a  subpcena  duces  tecum,  a  writ  with  which  we  had  nothing 
to  do  in  Scotland.  His  Lordship  narrated  proceedings  in  Chancery  for 
setting  aside  this  svhpoena,  which  resulted  in  a  judgment  of  the  Lords 
Justices  refusing  to  set  it  aside,  and  finding  that  the  application  of  it  was 
entirely  a  matter  for  the  discretion  of  the  Court  of  Session.  The  parties 
came  back,  and  both  seemed  satisfied  that  this  suhp(Bn<i  should  never  have 
appeared  in  the  petition  at  all.  He  read  the  petition,  therefore,  as  if  the 
svhpoena  had  never  been  in  it.  It  could  have  effect  only  within  the  juris- 
diction of  the  Court  of  Chancery,  and  could  have  no  effect  at  all  extra 
territorium.  The  question  then  was,  What  order  should  now  be  pronounced  ? 
The  Court  was  asked  to  order  the  examination  of  Lord  Dalhousie  and  four 
others,  and,  further,  as  to  the  trustees  of  the  late  Marquis,  that  they  •do 
"produce  and  exhibit  the  writings,  documents,  &c.,  above  mentioned.'* 
These  writings  are  contained  only  in  the  suhpoena.  What  might  be  the 
right  of  petr.  to  these  it  was  not  for  the  Court  now  to  determine.  It  was 
out  of  the  question  to  order  the  parties  to  produce  them  now  per  aversionem. 
The  parties  should  be  ordered  to  appear,  and  if  in  the  course  of  examina- 
tion production  of  these  documents  should  appear  necessary,  and  if  petr. 
should  be  found  to  have  interest,  the  question  discussed  would  then  be 
properly  raised  before  the  examiner.  Whether  he  had  any  power  to  deter- 
mine  it  at  all,  his  Lordship  did  not  now  say.    But  the  ultimate  determina- 
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tion  of  the  question  was  for  this  Court.  His  Lordship  had  do  doubt'as  to 
the  construction  of  the  statute.  "  It  shall  be  hiwful  for  such  Judges  to 
command  the  attendance  of  any  person  to  be  named  in  such  order  for  the 
purpose  of  being  examined,  or  the  production  of  any  writings  or  other 
documents  to  be  mentioned  in  such  order,  and  to  give  idl  such  directions  as 
to  the  time,  place,  and  manner  of  such  examination,  and  all  other  matters 
connected  therewith,  as  may  appear  reasonable  and  just,''  &o.  It  may  be 
this  Court  would  have  a  very  delicate  duty  to  perform.  His  Lordship  did 
not  anticipate  his  opinion  as  to  the  question  if  properly  raised ;  but  the  Act 
gave  the  determination  of  it  to  this  Court,  and  he  gave  that  opinion  now 
for  the  guidance  of  parties. 

The  other  judges  concurred,  and  the  Court  ordered  the  attendance  of 
the  witnesses,  and  quoad  ultra  superseded  consideration  of  the  petition, 
refusing  to  make  any  order  as  to  expenses. 

Act. — AdvocaiuSy  Sol,- Gen,,  Pattistm,  Mair.  Agents. — J.  <jb  W.  C.  Mur- 
ray,  W.S. Alt. —  Toungj  Clark,  Adam,  Watson.     Agents — Adam  and 

Kirhy  W.S.J  and  Davidson  and  Syme,  W.S. 

VRASisB  V.  TOUNOEB  &  SONS. — June  13. 

Beparation — Fault — Bill  of  Exceptions, 

Action  of  damages  for  the  death  of  pursner'sdaughter  from  injuries  sustained 
by  an  unfenced  shaft  in  the  mash-house  of  defir's  brewery.  The  action  was 
tried  on  April  1,  before  L.  Kinloch  and  a  jury.  The  deed.,  who  was  34 
jrs.  old,  had  gone  into  the  brewery  to  get  dri^,  was  there  caught  by  a  shaft 
and  killed,  verdict  for  defrs.  The  Court  refused  a  rule  for  a  new  trial, 
and pinrsuers  were  heard  on  a  bill  of  exceptions.  The  exceptions  argued,  were 
2.  To  a  direction  that  "  if  they,  the  jury,  were  satisfied  on  the  evidence  iihat 
Ann  Fraser  ought  not  to  have  been  in  the  mash-house  of  defrs.  on  the 
occasion  in  question,  defrs.  were  entitled  to  a  verdict ;"  and,  3.  "  That  the 
act  of  the  servants  of  defrs.  m  allowing  deed,  to  come  within  the  mash* 
house  would  not  aJQTect  defr^.,  if  the  jury  were  satisfied  on  the  evidence  that 
their  doing  so  was  in  contravention  of  a  direct  order  of  defrs/' 

L.  P&KsmENT — ^In  dealing  with  a  bill  of  exceptions,  it  is  necessary  to 
look  first  to  the  issue;  but,  in  the  second  place,  and  especially  in  consider^ 
ing  exceptions  to  directions  given  after  aU  the  evidence  has  been  led,  it  is 
necessary  to  look  to  the  case  made  on  the  evidence  by  parties.  The  Court 
ia  not  entitled  to  look  to  evidence  so  as  to  form  for  itself  conclusions  of  fact; 
but  it  was  with  reference  to  the  contentions  of  parties  that  the  Judge  gave 
the  direction,  and  it  must  be  interpreted  with  reference  to  these  contentions. 
The  pursuer's  case  was  that  deed,  received  the  injuries  from  the  machinery 
of  defrs.,  which  should  have  been  fenced,  and  the  question  arose,  upon  the 
words,  '^  through  tho  fault  of  the  defrs."  Pursuer  contended  that  the  fault 
was  entirely  on  the  part  of  defrs.  or  their  servants,  and  that  the  mash-house 
was  the  proper  place  for  the  purchase  of  draff.  Defrs.  maintained  that  there 
was  a  rule  that  no  one  should  come  into  the  mash-house  for  that  purpose. 
that  deed,  was  aware  of  this  rule,  and  had  repeatedly  been  forbidden  to  enter 
the  mash-hoUse.  That  is  the  case  on  the  one  side  and  the  other.  What, 
then,  is  the  direction  in  the  circumstances?  [Reads.]  The  only  serious 
objection  to  this  direction  is,  that  it  was  equivocal  and  calculated  to  mis- 
lead, or,  more  accurately,  calculated  to  lead  different  jurymen  in  different 
directions.    The  words  '*  ought  not  to  have  been  in  the  mash- house  "  imply 
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the  existence  of  fault  somewhere — ^bat  that  migkt  have  been  in  pursner,  or 
in  defrs.  or  their  workmen,  or  partly  in  pursuer  and  partly  in  defra.  Ac- 
cording to  the  result  on  the  evidence,  there  was  a  different  result  in  the 
law.  But  the  jury  was  left  to  digest  the  evidence  with  this  most  ambigu- 
ous and  most  misleading  direction ;  and  the  difficulty  is  aggravated  when 
you  consider  that  one  part  of  the  jury  may  have  thought  the  pursuer  in 
fault,  and  another  part  that  defrs.  were  in  fault,  and  a  third  that  both  were 
wrong,  and  yet  that  they  might  upon  this  direction  have  all  arrived  at  the 
same  result,  which  they  certainly  ought  not  to  have  done,  if  they  entertained 
these  different  views  of  the  evidence.  As  to  the  third  exception,  it  does 
not  matter  in  what  connection  with  the  evidence  it  is  looked  at.  It  is  un- 
sound in  law,  because  the  question  whether  the  acts  wore  done  in  oontra- 
vention  of  the  order  of  defrs.  or  not,  has  nothing  to  do  with  their  liability. 
I  see  no  other  course,  therefore,  but  to  allow  the  second  and  third  excep- 
tions ;  and  I  am  sorry  to  be  driven  to  this  conclusion,  because,  upon  the 
motion  for  a  rule,  we  saw  the  evidence,  and  were  satisfied  that  the  case  was 
not  sufficient  to  fix  liability  on  defrs.  because  the  evidence  disclosed  fault 
of  deed,  herself.  We  have  no  alternative ;  for  in  considering  the  exceptions, 
we  are  tied  down  to  the  record  of  the  bill  of  exceptions. 

The  other  Judges  concurred.     Second  and  third  exceptions  .allowed. 

Act. — Fraser,  M^Lennan^  Cairwhell  Smith,     Agent. — W.  R.  Skinner^ 

S.S.C. Alt. — Oijffvrdf  John  Hunter,      Agents. — Morten^    Whitehead^ 

and  Chreig,  W.S. 

Suap, — MaoaXiIiISTir  v,  Duthib. — June  15. 
Interim  Decree — Betention. 

Duthie  sued  Macallister  for  ^96  as  the  balance  upon  an  account 
Macallister  admitted  £52,  for  which  the  L.  0.  (Mure)  pronounced  interim 
decree.  This  decree  was  extracted.  Upon  a  proof,  the  L.  0.  found 
Duthie  entitled  to  £1'Z  more,  but  liable  in  modified  expenses.  Duthie  re- 
claimed, and  meanwhile  charged  on  the  interim  decree.  Macallister  sus- 
pended on  the  ground  that  he  was  entitled  to  retain  for  expenses.  Snsp. 
refused,  the  Court  holding  that  suspr.  had  no  right  of  retention  when  interim 
decree  was  pronounced.  If  he  had,  he  might  have  pleaded  it,  and  pre- 
Tented  decree,  going  out  then,  and  he  had  acquired  no  such  right  ainoe. 

Act.—ScoU.      Agent— W.     Officer^    S.S.C. Alt—Frater^    Skelton, 

Agent — Lockhart  llwmton^  S.S.G. 

Dow  V.  Jamibsok. — June  18. 
Advocation — Reporting  to  Inner  Souse, 

In  this  adv.  the  L.  0.  (Barcaple)  pronounced  the  usual  interlocutor  under 
13  &  14  Vict  c.  36,  reporting  to  the  First  Division,  and  appointing  the 
record,  with  notes  of  additional  pleas  in  law,  productions,  &c.,  to  be  printed 
and  boxed,  and  granting  warrant  for  enrolling  in  the  Inner  House  rolls. 
The  advocator  had  failed  to  do  so,  and  the  L.  0.  of  new  pronounced  an  in- 
terlocutor appointing  him  to  print  and  box  the  record,  &a,  within  eight 
days.  He  still  failed  to  do  so,  and  respt.  moved  to  refuse  the  adrooation, 
with  expenses.  The  L.  0.  having  doubt  whether  the  cause  was  still  de- 
pending before  him,  reported,  referrine  to  Miller  v.  Logan,  February  9, 
1858,  20  D.  522,  in  which,  after  a  simuar  order,  the  respt.  became  bank- 
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mpt,  and  the  Court  held  that  an  order  for  intimation  to  the  trustee  should 
be  moved  for  before  the  Lord  Ordinary. 

Lord  Prxsidsnt — The  principle  of  the  ease  of  Miller  seems  to  be,  that 
the  L.  O.'s  reporting  of  the  case  is  not  complete  bj  the  mere  pronouncing 
of  the  interlocutor  in  the  usual  form.  Without  going  into  the  niceties  of 
that  ease,  but  following  the  principle,  it  seems  to  follow  that,  till  one 
party  brings  the  case  here  by  moving  it  in  the  Single  BiUs,  the  transfer- 
ence from  the  Outer  to  the  Inner  House  is  not  complete.  The  solution  of 
the  difficulty  seems  to  be  that,  if  the  respondent  will  print  and  box  the  in- 
terlocutor of  the  L.  0.,  with  the  note  of  advocation,  it  will  appear  in  due 
course  in  the  Single  Bills,  when  he  can  make  his  motion,  and  the  Court 
may  also  consider  what  penalty  should  be  inflicted  on  the  advocator. 

Ccumel  for  the  Bemondeni — IPKie.  Agents — Patenon  db  Bomanes. 
W.8. 

Hallt  v.  Lamo. — June  27. 

Landlord  and  Tenant — Ejection — Removing — Vieioue  and  Frecarioue 

Possession, 

Advocation  of  a  summary  petn.  for  ejection  and  removal  presented  by 
Hally  as  trustee  on  the  sequestrated  estate  of  Lang.  The  petitioner  set 
forth  that  he  was  heritable  proprietor  of  the  lands  of  Blackmailling ;  that 
the  respts.,  said  G.  Lang  and  Robert  his  son,  occupied  the  whole  lands  of 
Blackmailling,  except  a  dwelling-house  and  pertinents  jointly  occupied  by 
the  other  respts.,  Mrs  Eliz.  Lang,  mother  of  the  bankrupt,  and  his  sisters ; 
and  that  petr.  was  about  to  sell  the  whole  subjects.  Mrs  Lang  and  daughters 
delended.  After  proof,  both  Sheriffs  (of  Dumbarton)  dismissed  the  petn. 
The  nature  of  the  question  appears  from  the  judgment  of 

The  LoBD  Prbsidsnt — ^Kobert  Lang  died  8th  Jan.  1858,  leaving  a  trust- 
disposition  and  settlement,  conveying  his  lands  to  trustees,  and  directing 
them  to  ^ve  or  see  secured  to  his  widow  and  daughters  a  Hferent  of  the 
house  and  garden,  &c.,  and  appointing  the  lands,  on  the  extinction  of  the 
liferents,  to  be  conveyed  to  the  bankrupt,  who  was  to  have  right  to  the  un- 
liferented  part  of  the  lands  on  payment  or  fulfilment  of  certain  provisions. 
There  can  be  no  doubt  that,  by  virtue  of  this  deed,  if  it  is  to  receive  effect, 
the  eldest  son  is  to  succeed  to  the  estate  subject  to  the  liferent.  It  is  now 
conceded  that  the  truster  possessed  on  apparenov  only;  but  George,  having 
made  up  a  title  by  writ  of  dart  constat^  recognising  him  as  heir  of  his 
grandfather,  and  passing  over  his  father,  the  consequence  is  that,  if  Lang 
had  been  solvent,  he  would  have  been  liable  to  fulfil  the  provision  to  the 
mother  and  sisters.  George  was  sequestrated  four  years  before  his  father's 
deaths  but  the  trustee,  so  far  firom  interfering  with  the  provisions  of  Robert's 
deed,  allowed  the  possession  of  the  widow  to  be  undisturbed  for  more  than 
seven  yean.  Whether  it  was  for  seven  years  or  more,  however,  is  of  little 
importance.  In  1865,  Hally  got  bankrupt  to  make  up  his  own  title,  and 
executed  a  disposition  in  his  favour,  which  was  completed  by  registration 
two  days  before  the  petition  was  presented.  Till  then  the  trustee  never 
thought  of  disturbing  the  possession  of  the  widow.  In  these  circumstances 
one  would  be  inclined  to  demand  a  particularly  distinct  and  explicit  state- 
ment of  the  grounds  of  ejection ;  yet  in  this  petition  there  is  no  allegation 
of  any  suoh  ground  whatever.  It  is  not  said  respts.  possess  witiiout  title, 
or  by  a  vicious  or  precarious  possession;  but  only  that  the  title  is  in  petr.,  and 
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resptB.  are  in  possession,  and  shotdd  be  ejected.  Koir,  this  was  utterly 
iDcompetent  under  any  oireamstanoes ;  and,  if  possible,  still  more  incom- 
petent in  this  state  of  the  facts.  Mr  Hvnter  (L.  and  T.  ii.  77)  properly 
observes  that  there  is  much  confosion  of  language  about  summary  remorings 
and  summary  ejections,  two  things  which  are  so  much  mixed  up  that  it  is 
difficult  to  treat  them  separately.  Summary  ejection  is  a  remedy  which 
can  only  be  taken  in  certain  well-defined  circumstances.  It  would  be  rash 
to  enumerate  all  the  cases  in  which  it  may  be  used,  because  in  some  pecu- 
liar cases  its  competency  depends  on  circumstances  which  require  to  be  set 
forth  very  specifically.  But  it  may  be  said  generally  that  the  proper 
grounds  for  summary  ejection  are  that  the  possession  is  vicious  or  precari- 
ous. Here  there  is  no  allegation  of  either  the  one  or  the  other;  and  when 
the  pursuer  is  ofiered  an  opportunity  of  amending  Ids  statements  by  a  con- 
descendence— which  was  a  great  and,  I  think,  an  undue  indulgence  in  a 
petition  plainly  ineompetent — still  he  is  as  Ikr  as  ever  from  stating  any 
competent  grounds.  Anything  more  loose  and  more  absurd  could  not  be 
conceived.  I  think  tiie  plain  and  simple  ground  of  judgment  is  that  the 
petition  is  on  the  face  of  it  incompetent,  as  not  stating  that  the  possesion 
is  either  vicious  or  precarious. 

LOBD  CUBBIBHILL  COnCUTTed. 

Load  Dbis — There  were  three  girounds  sufficient  to  justify  the  petition 
being  dismissed.  (1.)  That  there  was  not  set  forth  in  the  petition,  or  even 
in  the  condescendence,  any  such  relevant  ground  of  action  as,  according 
to  the  forms  of  proceeding  in  the  Sheriff  Courts,  would  warrant  ejection. 
(2.^  That  on  the  face  of  it  this  was  not  a  case  within  the  Act  of  Sederunt, 
according  to  which  summary  ejection  was  only  competent  in  cases  requir- 
ing extraordinary  despatch.  (3.)  Even  if  an  acticm  of  removing  had  been 
brought,  his  Lordship  was  inclined  to  think  respts.  entitled  to  a  possessory 
judgment  as  having  possessed  on  an  ex  facie  good  title. 

Petition  dismissed. 

AcL — ifocA^enzte,  ThomB,    Aqmti — Lindsay  d  Paiersony  W.B," AH, 

— 8ol.-Gen,f  A,  Moncrieff,     Agente — M'Etvan  <jb  Garment^  W,S. 

Dickson  v.  Hatthbw,  June  28. 

Bankruptcy — Preference — Bond — Acknowledgment   of  Debt — 1696   c.    5, 

Husband  and  Wife. 

Appeal  from  decision  of  S.  S.  of  Dundee,  in  the  seqn.  of  Matthew. 
The  seqn.  was  of  date  3d  July  1866.  The  bankrupt's  wife  claimed  for  a 
debt  of  £652,  and  interest  due  to  her  by  the  bankrupt,  exclufdve  of  bis 
jus  mariti  and  right  of  administration ;  voucher  produced  was  a  bond,  dated 
28  June  1866,  granted  to  her  by  the  bankrupt,  on  the  narrative  that  he 
had,  at  specified  dates,  borrowed  from  her  sums  of  money  pnrt  of  her 
separate  estate,  and  no  receipts  had  been  granted  by  him.  The  trustee  re-« 
jected  the  claim,  holding  that  the  bond  was  struck  at,  both  hy  the  Act  1621, 
c.  18,  and  the  Act  1096,  c.  5.  The  8.  S.  remitted  to  the  trustee  to  admit 
the  claim.  The  trustee  appealed.  The  L.  0.  on  the  Bills  (GurriehiU) 
adhered,  holding  that  the  onerosity  of  the  bond  was  proved,  that  the  Act 
1621  was  thus  excluded,  and  that  1696,  o.  5,  did  not  apply  to  a  mere 
acknowledgment  of  debt  used  to  the  effect  of  making  the  grantee  a  common 
creditor,  and  not  of  creating  a  preference.     The  trustee  reclaimed. 

The  LoBD  Pbxsibbbt. — ^The  question  was  important,  and  had  never  yet 
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been  decided.  With  regard  to  the  Act  1621,  c.  18,  he  had  do  diffictdly. 
The  evidence  established  the  banafidea  of  the  debt.  The  Act  1696,  c.  6, 
enacted  that  all  volnntary  deeds  granted  within  sixty  days  of  bankruptcy 
in  favour  of  creditors  "  either  for  their  tatisfaction  or  further  secwrity  in  pre* 
ference  to  other  a^editors^  should  be  void.  Now  if  this  Act  was  being  coDr 
strued  for  the  first  time,  he  should  have  little  difficulty  in  holding  that  it 
did  not  apply  to  cases  like  the  present.  The  granting  of  an  acknowledg- 
ment of  debt  was  no  doubt  '^  voluntary  "  but  was  not  '*  in  satisfaction ''  of 
a  prior  debt  Neither  could  it  be  said  to  be  *^  in  further  security  or  in  pre- 
ference to  other  creditors."  No  preference  was  sought  to  be  established 
here,  but  only  a  ranking  as  an  ordinary  creditor.  If  the  statute  only  was 
to  be  looked  at,  there  would  be  little  difficulty.  But  it  was  said  that  it  had 
been  construed  according  to  the  contention  of  the  appt,  and,  amongst 
others,  that  Bell  (Com.  IL  212,  213)  laid  it  down  that  even  a  voucher  or 
acknowledgment  of  debt  granted  within  the  sixty  days  was  struck  at.  That 
was  not  Mr  Bell's  meaning,  or  the  meaning  of  the  dicta  in  the  cases.  The  cases 
referred  to  by  Mr  Bell,  as  well  as  the  more  recent  case  of  Wilson  v.  Drum* 
mond,  16  D.  275,  were  all  cases  of  preferences  director  indirect,  and  there* 
fore  there  was  no  necessity  for  assuming  the  extensive  meaning  here  put 
upon  them  by  appt. ;  but  if  such  was  the  meaning  of  the  authorities,  then 
these  authorities  were  wrong.  The  reclaiming- note  should  be  refused,  with 
this  qualification,  that  so  much  of  the  sum  claimed  as  interest,  as  applied 
to  the  interest  accumulated  in  the  bond,  should  be  struck  off  the  claim.  So 
far  as  the  bond  accumulated  principal  and  interest,  it  might  be  said  to 
create  a  preference,  and  therefore  he  was  for  disallowing  anything  that 
followed  from  that  accumulation. 

Lord  Deas  dissented,  holding  that  under  the  Act  1696,  c.  5,  all  deeds 
were  struck  at  which  might  be  used  for  the  purpose  of  creating  a  preference ; 
that  this  deed  might  have  been  used  for  that  purpose,  even  if  no  preference 
was  actually  created ;  but  further,  that  a  preference  was  actually  created 
by  giving  one  creditor  rather  than  another  a  document  liquidating  and 
constituting  his  debt. 

Lord  Abdmillan  and  Lord  Cdrribhill  concurred  with  the  L.  Pres. 

Act,— Clark,  Mr  Watson.     Agents— G,  &  J.  Binny,   W,S. Alt— 

Monro,  Mackintosh.     Agents — Hill,  Reid,  and  Drummond,  W.S. 

Hilton  v.  Walker. — July  2. 
Process — Judicial  Reference — Expenses. 

Hilton  sued  the  Walkers,  for  some  time  tenants  under  him,  for  damages 
for  miscropping.  Parties  agreed  to  a  judicial  reference  to  Smith,  who 
awarded  L.20  damages,  but  found  the  pursuer  liable  to  defr.  in  L.50  of  ex- 
penses in  respect  that  the  action  ought  to  have  been  brought  in  the  local 
Court,  and  not  in  the  Court  of  Session.  Pursuer  objected  to  this  award  of 
expenses,  mainly  because  parties  had  not  been  heard  as  to  expenses,  and 
that  the  expenses  actually  incurred  were  less  than  the  sum  awarded.  The 
Court  remitted  to  reconsider  this  part  of  the  award ;  and  after  liearing 
parties,  he  simply  adhered,     [pursuer  repeated  his  objections. 

Lord  Cdrribhill  said  the  objection  was  in  substance  that  the  referee 
did  not  take  the  assistance  of  the  auditor  in  ascertaining  the  expenses  to  be 
awarded ;  and  the  pursuer  moved  to  remit  to  the  referee  to  do  so  now. 
Was  that  motion  competent  ?     He  was  of  opinion  that  it  was  not,  on  the 
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ground  that,  although  this  was  a  judical  reference,  yet  in  this  respect  it  was 
the  same  as  if  it  was  an  extrajudicial  suhmission.  There  were  some  dife- 
rences  between  a  judicial  reference  and  an  extrajudicial  submission.  la 
a  judicial  reference,  if  there  has  been  any  irregularity,  it  may  be  rectified 
at  any  time  before  the  award  is  affirmed  by  this  Court ;  but  with  that  ex- 
ception, the  powers  of  a  judicial  referee  are  as  great,  and  can  be  as  litde 
interfered  with,  as  the  powers  of  a  voluntary  arbiter ;  and  the  referee  halving 
now  done  his  duty  by  hearing  parties,  the  Court  cannot  review  his  judgment 
on  the  ground  that  it  is  erroneous.  It  may  be  regretted  that  the  referee 
did  not  take  the  assistance  of  the  auditor,  but  he  was  quite  entitled  to  deal 
with  the  matter  of  expenses  at  hb  own  hand.  He  had  in  this  matter  the 
same  powers  as  the  Court. 

Lord  Deas  concurred. 

Lord  ARDUUiLAN  concurred  with  difficulty,  regretting  that  the  arbiter 
should  haye  so  dealt  with  the  case. 

The  Lord  pRsaiDBNT  concurred  with  difficulty.  Any  gross  abuse  in 
such  a  matter  could,  however,  be  reached  under  the  head  of  oorruption. 
That  was  not  alleged  here. 

No  expenses  to  either  party. 

Act— Young,  Gffford.      Agent— W,   Seott  Stuart,   8.S.C. AlL^ 

Pattutan^  M^Kie.    Agent — Jarnes  Sonierville,  S^S.C. 

Hoes,  Moliere,  &  Tromp  v,  Lbith  and  Amsterdam  Shipping  Company. — 

Juig  5. 

BiU  of  Lading — Exeeptifm  of  Breakage, 

Action  by  merchants  in  Amsterdam  against  the  registered  owners  of  the 
steamship  Ivanhoe.  Issue,  "  Whether,  on  or  about  16th  Dec.  1865,  pur- 
suers shipped  at  Amsterdam,  on  board  defrs'.  s.s.  Ivanhoe,  a  quantity  oi 
sugar,  in  good  order  and  condition,  to  be  conveyed  in  terms  of  the  bill  of 
lading  contained  in  the  schedule  annexed  thereto  ?  and  whether  dcfrs.,  in 
breach  of  the  contract  between  the  parties  failed  to  deliver  said  sugar  in 
like  good  order  and  condition  at  the  port  of  Leith — to  the  loss,"  &c?  The 
bill  of  lading  bore  tbat  5453  loaves  of  refined  sugar  had  been  shipped  "  in 
good  order  and  condition,"  and  stated  that  the  goods  were  "  to  be  delivered 
in  the  like  good  order  and  condition  at  the  port  of  Glasgow,  the  responsi- 
bility of  the  ship  to  terminate  at  Leith."  The  owners  were  not  to  be  liable 
for  all  "  accidents,  loss,  and  damage  whatsoever  from  other  goods,  by  leak- 
age, contact,  or  otherwise,  from  machinery,  boilers,  and  steam,  or  steam 
navigation,  or  from  perils  of  the  sea  and  rivers,  or  from  any  act,  neglect, 
or  default  whatever  of  the  pilot,  master,  or  mariners,  in  navigating  the 
ship,  or  from  materials  or  labourers  in  loading  or  discharging  the  goods ;  " 
or  for  any  consequences  of  these  causes.  After  stating  that  the  three  bills 
were  signed  by  the  master,  &c.,  this  clause  followed — **  Weights,  contents, 
measure,  quantity,  and  value  unknown,  and  not  answerable  for  damage, 
leakage,  lighterage,  breakage,  corruption,  rust,  torn  wrappers,  decay,  or 
mortality,  and  the  wrong  delivery  of  goods  caused  by  error,  or  by  insuffi- 
ciency in  marks  or  numbers."  The  jury  returned  a  special  verdict,  finding 
"that  on  or  about  16th  Dec.  1S66  pursuers  shipped  at  Amsterdam,  on 
board  defrs*.  screw-steamer  Ivanhoe,  5453  loaves  of  sugar  in  good  order 
and  condition,  for  the  purpose  of  being  conveyed  to  Leith  in  terms  of  the 
bill  of  lading  set  out  in  the  schedule ;  that  the  defenders  did  carry  the  said 
tiugar  to  Leith  in  the  said  steamship,  and  did  there  deliver  the  same ;  that 
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the  said  stigar,  when  so  deliyered,  was  not  in  the  like  good  order  and  con- 
dition in  which  it  was  when  shipped  at  Amsterdam^  but  was  damaged  bj 
breakage  of  some  portion  thereof;  l)ttt  whether,  by  reason  of  the  damaged 
condition  of  the  said  sugar  when  delivered,  defrs.  must  be  held  in  law  to 
have  oommitted  a  breach  of  their  contract  with  pursuers,  the  jury  were 
ignorant,  and  prayed  to  be  advised  by  the  Court ; "  and-  further,  finding 
l£at  it  had  not  been  established  by  evidence,  what  was  the  immediate  cause 
of  the  damage  sustained  by  the  said  sugar  in  the  hands  of  defrs.  They 
assessed  the  damages  at  L.55,  reserving  to  enter  up  the  verdict  for  pursuers 
or  defrs.  according  as  l^e  Court  should  be  of  opinion  in  point  of  law  that, 
in  respect  of  the  facts  above  found,  de&s.  had  or  had  not  committed  a  breach 
of  the  contract  embodied  in  the  bill  of  lading.  In  consequence  of  an  equal 
division  among  the  Judges  of  the  First  Division,  the  case  was  argued  betore 
the  Judges  of  that  Division  and  three  Judges  of  the  Second  Division. 

The  Lord  Prbsident,  after  stating  the  circumstances  in  which  the  con- 
tfoversy  arose,  said — 'One  or  two  principles  of  law  which  are  applicable  to 
this  case  may  be  said  to  be  beyond  dispute.  (1.)  In  the  ordinary  contract 
of  carriage,  whether  by  land  or  water,  there  is  in  the  contract  an  absolute 
obligation  on  the  carrier  that  he  must  carry  and  deliver  the  goods  in ,  the 
like  good  order  and  condition  in  which  he  received  them ;  and  that  if  they 
&re  delivered  in  a  damaged  condition  the  carrier  is  liable  for  that  damage 
without  inquiry  into  the  cause  of  it.  It  is  also  clear  that  under  a  bill  of 
lading  in  the  ordinary  terms  the  responsibility  of  the  shipmaster  is  of  the 
same  character,  with  the  exception  only  of  damage  or  loss  caused  by  the 
act  of  God  or  the  Queen's  enemies.  TtaB  exception  means  that,  if  loss  has 
been  caused  by  what  is  otherwise  called  in  our  law  damnum  faUde,  or  by  the 
Queen^s  enemies,  the  shipowners  are  not  liable ;  but  it  lies  on  the  ship- 
owners to  prove  that  it  was  caused  by  one  or  other  of  the  excepted  causes. 
80,  if  you  extend  the  number  of  exceptions  of  that  kind,  as  is  done  in  the 
present  case,  it  will  still  be  on  the  shipowner  to  relieve  himself  from  liability 
by  proving  that  the  loss  was  occasioned  by  one  of  the  excepted  causes. 
Here  various  things  are  thus  excepted ;  and  it  would  certainly  be  unreason* 
able,  where  the  shipowner  undertakes  in  general  terms  to  deliver,  that  the 
owner  of  the  goods,  who  has  meanwhile  been  out  of  possession,  and  without 
any  control  over  them,  should  have  to  negative  in  evidence  all  the  causes 
excepted  in  the  bill  of  lading.  That  is  an  obligation  which,  in  fact,  he 
could  not  implement.  If  we  were  at  present  engaged  in  the  construction 
of  this  class  of  exceptions,  I  should  hold  the  onus  to  lie  on  the  shipowner, 
and  that  be  was  liable,  unless  he  could  prove  that  the  loss  was  caused  by 
one  of  such  excepted  causes.  But  the, peculiarity  and  difficulty  of  the  case 
arises  on  a  different  clause  which  occurs  in  an  unusual  place,  and  looks  like 
an  afterthought — I  do  not  mean  an  afterthought  in  framing  this  bill  of  lad- 
ing, but  in  framing  the  form  of  bill  of  lading  according  to  which  this  has 
been  drawn  up.  It  is  stated  in  one  part  of  the  bill  of  lading,  as  I  read  it, 
that  the  shipowner  shall  not  be  answerable  for  breakage.  There. can  be  no 
doubt  that  the  persons  who  are  not  to  be  so  answerable  are  the  shipmaster 
and  owner.  "Breakage  "  can't  mean  that  they  are  not  liable  for  breaking 
the  sugar  themselves.  I  am  dealing  as  favourably  as  possible  with  the 
pursuers  when  I  say  that  the  word  is  not  used  in  an  active  sense,  and  that 
it  means  that  the  shipowners  are  not  to  be  liable  for  the  broken  condition 
of  the  goods.  The  shipowners  are  plainly  not  to  be  liable  for  the  state  of 
the  goods  at  the  time  of  delivery.     This  is  in  one  sense  an  exception,  bat 


428  IK)TJBS  OF  CASES 

not  i&  tbe  same  sense  as  the  oUier  ezceptioiui.  When  the  goods  are  pro- 
duced in  that  condition,  thej  are  breught  within  the  exception.  It  was 
argued,  and  I  think  succeBsfnllj  argued,  for  the  defenders  that,  although 
not  answerable  for  breakage  in  this  sense,  ihe  shipowner  will  be  so  answer- 
able if  the  breakage  is  the  result  of  his  own  fault ;  whether  of  his  gross 
fault,  or  of  the  mere  neglect  of  ordinary  diligence,  it  is  not  necessaiy  for 
the  decision  of  this  case  to  inquire.  The  only  question,  then,  that  remains 
is,  whether  it  lies  on  the  defenders  to  prove  that  the  broken  condition  was 
not  brought  about  by  negligence  for  which  they  are  liable.  In  my 
opinion  the  carriers  have  not  that  burden  laid  upon  them.  It  lies  on  the 
owners  to  show  that  there  was  such  fault.  The  reason  for  this  is  that  the 
liability  to  which  carriers  are  subject  for  negligence  which  results  in  tbe 
breakage  of  the  goods  intrusted  to  them,  does  not  lie  on  them  in  their  char- 
acter of  carriers.  It  is  a  liability  lying  upon  every  custodier  of  goods,  and 
is  imposed  by  a  rule  of  common  law  broader  than  any  principle  applicable 
to  carriers  alone^  and  the  negligence  out  of  which  it  arises  has  to  be  proved 
according  to  the  ordinary  rule  by  the  party  alleging  it.  His  Lordship, 
therefore,  thought  the  verdict  must  be  entered  up  for  the  defenders. 

Lord  Cowan  differed. 

Lord  Gurriehill  eoncurred  with  the  Lord  President. 

Lord  Dsas  held  it  was  an  unreasonable  construction  of  the  bill  of  lading 
to  hold  that  the  shipowners,  who  have  the  absolute  control  of  the  goods  out 
of  sight  and  out  of  reach  of  the  owners,  are  to  be  free  unless  the  latter  can 
prove  actual  fault ;  that  the  real  difficulty  he  had  had  was  to  see  what  bene^ 
fit  the  shipowners  took  from  the  exception  of  breakage,  if  that  word  were 
construed  (as  he  thought  it  must  be)  to  mean  breakage  arising  otherwise 
than  from  their  own  fault.  But  it  was  plain  that,  if  it  were  not  excepted, 
they  would  be  liable  if  it  occurred  by  pure  accident.  Now,  if  they  prove 
that  it  took  place  by  pure  accident  they  are  free.  This  alone  was  a  large 
innovation  on  the  oommoB  law  of  carriers. 

Lord  Benholme  and  Lord  Neaves  ooDcurred  wilSi  the  Lord  President, 
and  Lord  Ardmillan  with  Lords  Cowan  and  Deas. 

The  Coort  thus,  by  a  majority  of  one,  gave  judgment  entering  up  the 
verdict  for  the  defenders,  and  assoilaeiBg  them  from  the  oonelmions  of  the 
action. 

Act, — Moncrieff  and  Lancaster.    Agents — Messrs  Wilson,  Bum,  and 

Oloag,  W.8. AU.—Qifford  and  M'Lsan.    Agen^^P.  B.  Beveridgsy 

8.3.C, 

ptjmnES  V.  BBocK.*-^ttZy  9. 

Advocation — Competency — Sheriff  Court — Proof, 

This  is  an  advocation  of  a  judgment  of  the  Sheriff  of  Sutherland  and 
Caithness  pronounced,  in  an  appHoation  at  the  instance  of  the  advocator 
Purves,  against  the  respondent  Brock,  for  delivery  of  a  tup  alleged  by  the 
advocator  to  have  been  purchased  by  him  at  a  sale  of  farm-stocking  at 
Stainland,  and  to  have  been  removed  by  the  respondent  The  petition 
bore  that  the  price  paid  for  the  tup  by  the  advocator  was  £3  6s.  The  de- 
fence to  the  action  was  (I)  that  the  respondent  had  really  purchased  the 
tup)  and  (2)  that  the  petitioner  had  in  any  view  a  mere  personal  claim  for 
delivery  against  the  seller,  and  had  no  title  to  sue  the  respondent  for  de- 
livery. The  Sheriff-Substitute,  after  a  proof  had  been  led,  ordained  the 
respondent  to  deliver  the  tup  to  the  petitioner ;  but  this  judgment  was,  on 
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appeal,  reversed  by  the  Sheriff-Principal,  "who  held  that  the  advocator  mnst 
fail  in  his  application,  as  no  right  of  property  in  the  top  had  passed  to  the 
advocator.     Thereupon,  the  advocator  brought  the  present  advocation. ' 

When  the  case  was  called  in  the  Short  Boll  last  week,  it  was  objected 
for  the  respondent  that  the  advocation  was  incompetent,  in  respect  the 
value  of  the  cause  was  under  £25,  as  appeared  from  the  advocator's  state- 
ment in  the  original  application,  to  the  effect  that  the  price  of  the  tup  was 
£Z  6s.  To-day,  the  Court  repelled  the  objection,  holding  that,  although 
the  value  of  a  cause  might  be  ascertained  from  an  examination  of  other 
parts  of  the  pleadings  than  the  conclusions  of  the  summons  (or  the  prayer 
of  the  petition),  the  price  of  the  tup  was  not  necessarily  any  criterion  of 
its  value,  and  that,  for  all  that  appeared  to  the  contrary,  the  tup  might 
have  been  of  much  greater  value  to  the  advocator  than  £3  5s,  or  even 
than  £25. 

Counsel  having  been  then  heard  on  the  merits,  their  Lordships  recalled 
the  Sheriff's  interlocutor,  and  ordained  the  respondent  to  deliver  the  tup 
to  the  advocator,  and  found  the  advocator  entitled  to  expenses  both  in  the 
Court  of  Session  and  in  the  Sheriff  Court. 

The  Lord  PaESiDENt  commented  very  strongly  on  the  way  in  which  the 
Act  of  1853  was  set  at  naught  in  this  case  by  the  practitioners  in  the  in- 
ferior court,  the  proof  in  this  paltry  matter  about  a  sheep  having  extended, 
in  direct  violation  of  the  Act,  over  a  period  of  three  months. 

Act. — Black,     Agent — D.   Forsyth,   S.S.C. Alt — Solicitor- Oeneral, 

M^ Lehman,     Agents — Morton  Whitehead^  and  Oreig,  W.S, 

Ptn. — ^Kkith  Macaustkr. — July  10. 
Entail — Improvement  Expenditure — Drainage  Act 

This  was  a  petition  under  the  Entail  Amendment  Act  (11  and  12  Viot., 
cap.  36)  for  leave  to  oonstiiute  and  charge  certaifi  improveaients  executed 
by  the  petitioner  on  the  entailed  estate  of  Glenbarr.  By  the  sixteenUi  seo- 
tbn  of  the  Act  it  is  provided — '^  That  where  an  heir  of  entail  in  possession 
of  any  entailed  estate,  holden  by  virtue  of  any  tailsie  dated  prior  to  the  let 
day  of  August  1848,  shall,  whether  prior  or  subsequent  to  the  passing  of 
this  Act,  have  executed  improvements  on  auch  estate  of  the  nature 
of  the  improvements  contemplated  by  the  said  last-recited  Act  (the 
Montgomery  i^ct,  10  Geo.  III.,  cap  51),  but  shall  not  have  obtained  decree 
therefor  in  terms  of  the  said  Act,  by  reason  of  the  provisions  thereof  not 
having  been  adopted  or  not  having  been  duly  complied  with,  it  shall  be 
lawful  for  such  heir  to  apply  by  summary  petition  to  the  Court  in  manner 
hereinafter  provided,  setting  forth  such  improvements  and  the  amount  of 
money,  not  exceeding  the  amount  authorised  by  the  said  Act,  expended 
thereon,  and  praying  the  Court  for  authority  to  grant  bond  of  anpual 
rent,"  &c. 

Part  of  the  improvements  was  executed  with  money  borrowed  under  the 
Drainage  Act  of  1846,  by  which  the  Treasury  was  authorised  to  make 
advances  to  proprietors  on  the  security  of  the  land,  repayable  in  twenty- 
two  years  by  instalments  of  £6  10s.  per  cent,  per  annum.  Section  38 
provides  that  heirs  of  entail  '^  as  between  such  person  and  the  persons  in 
remainder  or  reversion  "  shall  be  bound  to  pay  the  half-yearly  payments  of 
the  rent-charge. 
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The  petitioiLer  lias  paid  tha  rent-cfaarge  for  about  sixteen  years,  and  offered 
to  redeem  the  remainder  in  the  manner  provided  by  the  Drainage  Act. 

Mr  Webster,  to  whom  the  Lord  Ordinary  remitted  to  report  on  the  im* 
l^roYements^  disallowed  those  executed  under  the  Drainage  Act.  The 
petitioner  objected.  A  ouraUH:  ad  litem  was  appointed,  and  argued  in  sup- 
port of  the  report ;  and  the  Lord  Ordinary  repelled  the  objection.  Oq  a 
reclaiming-note,  the  First  Division  ordered  written  argument  to  be  laid  before 
the  whole  Court.  Lord  Barcaple  thought  the  objection  should  be  sustained, 
and  the  prayer  of  the  petition  granted.  The  other  consulted  Judges  con* 
curred  in  the  judgment  of  the  Lord  Ordinary.  At  advising,  the  Court 
(Lord  CurriehiU  dissenting)  adhered. 

Act. — Criffardy  Crawford.     Agent — George  CotUm^  SS,C, 

Alt, — Blair,    A^ent^ — /as.  FvtdayyS,S.C. 

MACKiiT  V,  EwiNa  AND  Othbbs. — JvAy  10. 

Trust — Power — Judicial  Factor — Petition — Competency, 

This  case  came  before  the  Court  by  a  petition  at  the  instance  of  Mrs 
Mackay,  wife  of  Captabi  Mackay^  aud  daughter  of  the  late  John  Husfell, 
Esq.  of  Balmaad,  praying  the  Court  to  award  to  her  an  annuity, 
out  of  the  trust'funds,  and  to  authorise  the  judicial  factor  on  the  estate  to 
pay  it  to  her.  Mr  Russell  died  in  1819,  leaviog  considerable  property, 
both  heritable  and  movable,  and  also  a  trust- disposition  and  settlement 
appointing  trustees  to  carry  out  the  purposes  of  the  trust.  The  trustee 
among  other  provisions  appointed  his  trustees  to  pay  his  daughter  a  free 
yearly  annuity  of  £5U  during  her  life,  "  or  until  she  comes  eventually  to 
have  possession  of  the  trust  funds,  in  virtue  of  the  succeeding  clause  of  the 
deed,"  mik  power  to  his  trustees,  **  if  his  funds  would  admit,  and  if  they 
should  think  she  has  occasion  for  it,  eventually  to  make  some  addition  to 
said  annaity,  aeoording  as  their  own  good  judgment  and  discretion  should 
suggest."  The  tmstees  declined  to  accept,  and  the  petitioner  served  to 
her  father,  and  entered  into  possession  both  of  the  heritable  and  movable 
estate.  She  appointed  her  husband  factor,  and  she  remained  in  possession 
nntil  1840,  when  a  judicial  factor  was  appointed  on  the  estate.  Since  that^ 
date,  four  judicial  factors  have  been  appointed  by  the  Court,  and  the 
estate  is  now  under  the  management  of  Mr  John  Allan,  solicitor,  Banff. 
Answers  were  put  in  by  Mrs  Bwing,  the  petitioner's  dau^ter,  the  leading 
beneficiary  under  the  trust,  who  opposed  the  petition,  on  the  ground  thai 
the  petitioner  and  her  husband  were  due  large  sunis  to  the  estate,  on  account 
of  their  intromissions  during  the  nineteen  years  of  their  management,  and 
by  the  judicial  factor,  who.  without  opposing  the  petition,  stated  certain 
considerations  that  were  proper  for  the  Court  to  hold  in  view  in  disposing 
of  it.  The  leading  one  of  these  was  that  the  petitioner  had  never  accounted 
to  him  for  her  intromissions. 

Last  year,  the  Lord  Ordinary  (Mure)  appointed  the  factor  to  pay  the 
petitioner  an  annuity  of  £50,  and  this  judgment  was  acquiesced  in  by  Mrs 
Ewing.  The  petitioner  afterwards  moved  for  an  increase  to  her  annuity, 
which  was  again  opposed  by  Mrs  Ewing  on  the  same  grounds  as  before. 
The  Lord  Ordinary,  proceeding  on  a  calculation  as  to  what  might  be  the 
probable  results  of  an  accounting  between  the  factor  and  the  petitioner  for 
the  period  of  her  intromissions  with  the  trust- funds,  increased  the  annuity 
by  £100,  and  appointed  the  factor  to  pay  her  a  yearly  annuity  of  J&150. 
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Against  this  interlocutor  Mrs  Ewing  reclfttmed,  and  maintained,  in  addi- 
tion to  the  reason  relied  upon  in  the  Oater  Houise^  that  the  petitioner  was 
indebted  in  large  sums  to  the  estate,  that  it  was  beyond  the  jurisdiction  of 
the  Court  to  grant  the  prayer  of  the  petition,  because  it  was  incompetent 
either  for  the  factor,  or  for  the  Court  on  an  application  from  the  factor,  to 
exercise  the  discretionary  power  conferred  by  the  truster  on  his  tpnsdees  to 
raise  the  petitioner's  annuity  above  £50,  if  they  thought  proper.  The 
Court  felt  this  to  be  a  question  of  considerable  difficulty  and  delicacy,  buD 
avoided  consideration  of  it  by  holditig  t^t  the  prayer  of  the  petition 
was  altogether  incompetent  either  as  a  step  in  the  factory  or  as  a  separate 
proceeding.  The  proper  course  for  the  petitioner  to  haye  followed  was  to 
apply  to  the  factor,  who  would  consider  the  case,  and  who  might  apply  to 
the  Court  for  special  powers  to  increase  the  annuity  if  he  thought  proper. 
If  the  factor  refused  the  application,  and  declined  to  ask  powers  from  the 
Court,  the  petitioner  might  then  perhaps  directly  apply  to  the  Court,  but 
her  course,  in  the  first  place,  was  to  apply  to  the  factor.  The  interlocutor 
of  the  Lord  Ordinary  awarding  the  additional  sum  of  £100  was  accordingly 
recalled. 

Ccniiiselfor  the  Petitioner — Mr  Inglis,  W.9,     Agents — H.  dt  A-  Inglis, 
Counsel  for  Mrs  Eiring — Shandy  Thomson,     Agent — A,  Morison,  S.S.C. 
Counsel  for  the  Judicial  Factor — W.  A.  Brovon,     Agent — J,  C,  Baxter^ 
S.S,G, 

Mercer  v.  Esk  Valley  Railway  Company. — July  11. 
Interdict — Raihoay — Landlord  and  Tenant — Servitude, 

This  was  a  note  of  suspension  and  interdict  at  the  instance  o£  Mr  Mercer, 
of  Gorthy,  proprietor  of  Kevock  Mill,  near  Lasswade,  against  ^e  respon* 
dents  proceeding  farther  with  a  railway  siding,  loading  bank^  walL^  and 
access  to  loading  bank,  which  they  are  constructing  on  part  of  the  com-* 
plainer's  land;  and  also  against  the  Shotfs  Iron  Company,  who  have  leased 
an  extensive  mineral  field  from  Sir  George  Clerk,  and  for  whose  use  the 
siding  ia  chiety  intended.  The  questions  involved  related  to  a  piece  of 
ground  admittedly  the  property  of  Mercer,  and  to  the  use  of  the  road  now 
the  aecess  to  Kevook  Paper-Mill  and  the  mill  lands,  and  formerly  used  as 
access  to  KeVock  MUl  when  it  was  the  cofn^raiU  of  the  barony.  It  was 
admitted  that  a  part  of  the  ground  in  question  was  beyond  the  boundary 
of  the  ground  which  the  Esk  Valley  Railway  Company  gave  notice  that 
they  would  take  under  their  Act.  The  company  attempt  to  create  a  Utle 
by  a  sub-lease  of  the  road  from  the  tenant  of  the  mill,  Mr  Tod.  The  Lord 
Ordinary  on  the  Bills  granted  interim  interdict  on  caution,  holding  thai 
the  use  to  which  the  ground  is  to  be  applied  by  the  railway  company  is  an 
inversion  of  possession,  and  at  variance  with  the  uses  for  which  the  pro> 
perty  had  been  let ;  and,  therefore,  that  the  sub-lease  was  beyond  the  power 
of  the  tenant  to  grant  His  Lordship,  therefore,  thought  that  the  com- 
]4ainer  was  entitled  to  have  the  road  restricted  in  the  meantime  to  its  use 
as  a  road  to  Kevock  Mill,  and  to  interdict  against  proceeding  further  with 
the  siding  during  the  trial  of  the  question  of  right.  The  railway  company 
reclaimed ;  but  the  Court  adhered. 
.   Act. — Clark  and  Shand,     Agents — Tod,  Mvrrofy,  d  Jamieson,  W,S, 

AIL — DecanuSy  John    McLaren.      Agents — Wlnte* Millar    d>  BobsoH, 
8.&C. 
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SECOND  DIVISION. 

HUNTEH  t7.  COOHRANIL — JuiXC  7. 

Divmon  of  Oonwionty — Tiile — Podeesaion, 

In  1764  a  predecessor  of  the  pursuer,  who  is  proprietor  of  Easter  Cokium, 
obtained  a  decree  in  the  Court  of  Session,  finding  *'  that  he  had  a  good  right 
of  commontj  in  the  lands  of  Broadbent/'  Upon  this  decree  and  his  titles, 
the  pursr.  raised  this  action  of  division  of  commonty  for  the  purpose  of  hav- 
ing Broadbent,  which  lies  between  Crosswoodbum,  the  property  of  the  defip., 
and  Easter  Colzium,  divided  between  the  defr.  and  him,  in  terms  of  the 
Act  1695,  cap.  38.  The  defender  pleaded,  irUer  alia^  that,  assuming  the 
pursuer's  predecessor  to  have  had  a  right  of  commonty  in  Broadbent  in 
virtue  of  the  decree,  it  had  been  lost  by  the  pursuer,  and  the  exclusive  pro- 
perty in  Broadbent  acquired  by  the  defender,  by  the  negative  and  positive 
prescriptions.  A  proof  as  to  possession  was  led,  and  the  L.  0.  (Jerviswood) 
pronounced  an  interlocutor,  finding  that  pursuer  had  failed  to  prove  that 
since  1764,  or  for  forty  years  prior  to  the  date  of  the  present  action,  he, 
his  predecessors  and  authors,  had  possessed  the  lands  of  Braidbent  or 
Broadbent,  as  common  property,  by  pasturing  sheep,  horses,  and  eattle, 
casting  feal  and  divot,  or  any  other  acts  of  commonty,  as  stated  on  the 
record.  Secundo,  That  the  defender  had  established,  as  matter  of  fact,  that 
for  forty  years  and  upwards  he,  his  predecessors  and  authors,  had  had  pos- 
session, by  themselves,  their  tenants,  and  others,  of  the  said  lands,  by  pas- 
turing sheep  and  cattle,  by  killing  game  thereon,  and  by  excluding  the 
pursuer,  his  predecessors,  and  authors,  from  using  the  same  for  such  pur- 
poses, and  otherwise ;  and,  with  reference  to  these  findings,  his  Lordship 
assoikied  the  defender.     The  pursuer  reclaimed. 

The  Court  recalled  the  interlocutor,  and  remitted  to  the  Lord  Ordinary 
to  proceed  with  the  action. 

The  Lord  Justice-Clbrk. — The  decree  of  1764  established  a  right  of 
common  property  in  the  defender.  It  is  possible  that  the  effect  of  sueb  a 
decree  may  be  lost  by  the  operation  of  the  negative  prescription,  where  no 
right  under  it  has  been  exercised  for  forty  years,  and  where,  at  the  same 
time,  the  positive  prescription  has  run  in  favour  of  the  other  party  by  his 
having  possessed  exclusively  for  the  same  period.  But  here  it  is  dear  the 
pursuer  has  continued  to  make  use  of  the  siibject,  particularly  fbr  pasturage ; 
and  when  he  holds  the  decree,  that  use  must  be  attributed  to  his  proprie- 
tary right,  and  not  looked  upon  as  a  mere  servitude.  Had  the  questi^m  of 
property  now  come  to  be  tried  for  the  first  time,  the  matter  would  have 
been  quite  different.  But,  after  the  decree,  it  is  not  the  question  who  has 
exercised  the  most  acts  of  possession,  but  whether  the  pursuer  has  had  no 
possession  at  all. 

Lord  Cowan  concurred. 

Lord  Bbmholms  concurred.  His  Lordship  thought  a  declavatory  decree 
of  this  kind  ascertaining  the  nature  of  feudal  titles  could  not  be  lost  by  the 
negative  prescription  at  all,  but  only  by  the  positive. 

Lord  Neavss  concurred.  He  was  not  prepared  to  say  that  the  negative 
prescription  had  no  application  here.  Lord  Glenlee  had  used  the  t>erm  In 
the  Sleepless  case,  which  was  very  similar.  But,  at  all  events  it  was  not 
enough  without  the  positive. 

Art — Mackenzie f  Maclean,     Agent — Wm.  Traquair,    W.S. AU. — 

Fiuser^  Duncan,     Agents — Jardine,  Stodart,  and  Frasers,  W.S, 
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Fleming  v.  BuROBas  ani>  Boles— «7z^ne  12. 

Barikruptcy — Trustee — Payment — Discharge — Assignation  of  security — Be- 

gistration  of  Leases  Act  1857. 

Burgess  had  granted  to  Fleming  an  assignation  of  a  lease  of  heritable 
subjects  in  security  of  a  debt.  Burgess  afterwards  became  bankrupt,  in 
1864.  Fleming  presented  this  petition  to  the  Sheriff  of  Inverness,  under 
the  Registration  of  Leases  Act  1857,  craving  to  be  put  in  possessioD  of  the 
subjects.  After  the  sequestration,  petr.  acquired  right  to  another  debt,  se- 
cured by  a  decree  following  upon  an  a<^udication  led  against  the  same  sub- 
ject in  1862.  Roles,  the  trustee  in  bankruptcy,  offered  payment  of  ihe 
first  debt,  which  was  preferable,  upon  assignation  of  the  security.  Fctr. 
maintained  that  the  tr.  must  be  satisfied  with  a  simple  discharge.  The 
S,^.  and  Sheriff  decided  in  favour  of  petr.  On  advocation,  the  L.  0.  re- 
versed, holding  petr.  bound  to  grant  the  assignation.     Fetr.  reclaimed. 

Lord  Justice -Clxrk  said  the  tr.  was  entitled  to  this  assignatiou,  in  or- 
der to  use  it  for  the  benefit  of  the  body  of  creditors,  and  prevent  the  post- 
poned heritable  securities  from  becoming  preferable  when  the  first  was  paid. 
A  cautioner  who  paid  a  debt  was  entitled  to  such  an  assignation ',  and  he 
thought  the  position  of  the  trustee  here  was  similar.  The  second  debt  and 
security  must  not  be  taken  into  view,  as  they  were  acquired  after  seques- 
tration. Possibly,  had  they  been  acquired  before  sequestration,  the  petr. 
might  have  .refused  the  assignation. 

The  other  Judges  concurred. 

Act — Clark,  H.  Smith,     Agents — Sagart  ^  Bmm  Murdoch,  W»8. 

Alt. — WaisQUy  Trayner,     Agenta — Murdoch^  Boyd,  ^  Co.,  W.S. 

Lindsay  and  Long  v,  Robsrtson  and  Others — June  18. 

Mussel  Scalps — Title — Barony — General  Clause  of  Fishings — Possession — 

Bes  juris  puhlici — Interim  interdict, 

Svspenaion  and  interdict  by  proprietors  on  the  river  Eden  to  interdict 
fishermen  of  St  Andrews  from  gathering  mussels  from  the  mussel-scalps  on 
the  north  side  of  the  river.  Susprs.  found  on  a  barony  title  with  a  general 
clause  of  fishings,  which  they  maintain  is  a  title  upon  which  they  can  pre- 
scribe a  right  to  mvssels,  and  on  leases  as  evidence  of  their  exclusive  pos- 
session Respts.  say  th^  have  right  to  take  mussels  anywhere  between 
high  and  low  water  msnrk,  on  the  shores  of  navigable  rivers,  as  being  yum 
publieL  They  further  rely  on  a  grant  of  land  with  mussel-scalps  adjoining, 
to  the  Mags,  and  community  of  St  Andrews,  which,  they  say,  entitles  the 
inhabitants  to  take  mussels  from  the  adjoining  scalps ;  and  they  contend 
that  that  grant  carries  them  to  any  of  the  mussel-scalps  on  the  river,  be- 
cause they  form  one  continuous  connected  estate.  They  also  aver  posses- 
sion. Susprs.,  besides  their  title  and  possession,  found  on  a  compromise 
fixing  the  Eden  as  the  boundary  between  the  town  and  the  proprietors, 
agreed  to  in  a  litigation  in  the  Sheriff  Court  in  1804.  The  case  oame 
up  before  the  L.  0.  on  the  Bills  (Mure),  who  granted  interim  interdict,  on 
condition  that  complrs.  should  supply  the  fishermen  with  mussels  at  Is.  per 
badtet  pending  ike  trial  of  the  question  of  right,  and  bind  themselves  to  re- 
peat the  sums  so  obtained  if  they  w^ere  ultimately  found  wrong.  The  Court 
adhered.     The  Judges,  however,  reserved  their  opinions  on  the  merits. 

Lord  Justice- Clerk — We  must  look  at  two  points — the  present  state  of 
possession,  and  the  effect  of  giving  or  withholding  the  interdict.     Here,  I 
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think,  coraplra.'  exclusive  poaeesskm  for  Mf  a-ecntnry  is  established  bj  tbe 
leases.  The  respta.  say  possession  without  a  title  must  be  disregarded,  aud 
deny  that  a  barony  with  a  general  grant  of  fishings  constitutes  a  suffioicnt 
title.  I  give  no  opinion  upon  that  point,  which  is  still  open.  But  I  should 
have  required  to  be  satisfied  of  the  negative  before  inverting  the  present 
possession.  Further,  to  reoal  the  interdict  would  be  very  injurious  to 
complrs.  if  they  are  ultimately  successful.  In  the  opposite  event^  they  will 
not  suffer  by  it  to  anything  like  the  same  extent 

Lord  Cowan  concurred. 

Lord  Benholms  concurred.  Complrs.'  title  was  impeached.  No  doubt 
the  Crown  can  grant  a  right  of  property  in  the  scalps.  This  has  been  re* 
cognised  in  eases,  and  in  10  &  11  Vict.,  making  the  taking  of  oysters  from 
private  scalps  a  theft.  Whether  the  general  title  will  carry  scalps  is  suh 
jiidice. 

Lord  NsAVES  concurred,  but  reserved  his  opinion  even  as  to  the  possibi- 
lity of  appropriating  scalps.  The  preamble  of  an  Act  would  not  alter  the 
law.  Respts.  founded  on  their  title  as  giving  a  private  right,  which  was 
inconsistent  with  their  other  contention  that  it  was  a  public  right ;  and  if 
it  was  a  private  right,  they  had  given  it  up  by  the  compromise. 

Act. — Toung,  Watsonj  Balfour.     Agents — DundaB  &  Wilson,  C.8. 

Alt. — Decanus,  A.  R.  Clark,  W.  A.  Brovm.     Agent — Andrew  Beveridge, 

s.s.a 

L^sPECTOR  OF  Poor  ov  Kinglassie  Parish  v.  Kirk-Ssshion  or 

KiNGLASstB. — June  13. 

Poor — Parochial  Board — Kirk-Session — Poor-Law  Amendment  Act, 

Sect  62. 

Question  whether  a  farm  purchased  in  1724  belongs  to  the  heritors  and 
kirk-session,  on  behalf  of  the  legal  poor  of  Kinglassie,  or  is  vested  in  the 
kirk- session  exclusively,  for  the  purpose  of  distribution,  according  to  their 
discretion,  amongst  the  poor  persons  in  the  parish,  whether  possessing  a  legal 
right  of  reliefer  not.  The  funds  with  which  this  purchase  was  made  appear  to 
have  been  accumulations  from  donations,  collections,  fines,  and  other  sources, 
described  in  the  minutes  of  kirk-session  as  being  in  '^  the  poorVbox.''  The 
active  administration  of  these  funds  had  been  taken  by  the  kirk-session  of 
the  parish.  Bat  the  minutes  show  that,  posterior  to  the  proclamation  of 
11th  August  1692,  by  which  the  heritors  and  kirk -session  had  the  duty  of 
providing  for  the  relief  of  the  poor  laid  on  them  jointly,  the  heritors  had 
more  or  less  intervened  in  the  administration  of  the  poor  funds.  In  1726, 
part  of  the  funds  were  applied  to  the  purchase  of  the  hxm  of  Ramore  by 
the  minister  and  a  committee  of  elders^  with  approval  of  the  kirk^sessioB 
and  heritors.  The  disposition  was  not  recovered ;  but  its  terms  are  shown 
by  those  of  the  instrument  of  sasine,  and  of  a  charter  of  confirmation  granted 
by  the  superior.  The  disposition  was  in  favour  of  the  then  minister,  and 
certain  elders  specially  named — '^  elders  and  members  of  the  kirk'-session 
of  Kinglassie,  and  their  suocessors  in  office,  from  time  to  time,  as  ministers 
and  elders  of  the  said  kirk-session,  for  the  use  and  behoof  of  the  poor  of 
the  said  parish.'' 

Defenders  maintained  that  the  disposition  imported  a  conveyance  to  the 
kirk -session  as  a  separate  administrative  body,  altogether  apart  from  the 
heritors  of  the  parish,  and  for  the  purpose  of  a  discretionary  distribution 
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amongst  poor  persons  in  tbe  parish,  whether  legally  entitled  to  relief  or 
not ;  thftt  it  bore  this  import  so  clearly  diat*  it  was  not  open  to  be  inter- 
preted, far  less  eontrolled,  by  intrinsic  evidence.  Pursners  contended,  and 
the  L.  0.  held,  that  the  history  of  the  fund  mnst  be  looked  at,  and  that  it 
was  dear  firom  the  evidence  that  the  property  was  not  intended  to  be  dealt 
with  in  a  different  way  from  the  poor  fiinds  of  the  parish  generally.  His 
Lordship  found  that  at  and  prior  to  the  passing  of  the  statute  8  and  9  Vict, 
cap.  83,  the  property  libelled  belonged  to  the  heritors  and  kirk-session  of 
Kinglassie,  for  behoof  of  the  poor  of  the  said  parish.  On  a  reclaiming  note, 
the  whole  Court  were  consulted,  and  unanimously  adhered  to  the  Lord  Or* 
dinary's  interlocutor. 

AcX. — 8cl.-0en,  Millar^  W»  M,  TTiomson,  Agents — J.  d'H,  G.  Q'ihson^ 
TF./8. AU. — CHffordj  Macdonald,    Agent — John  Tliomson,  S.8.G, 

HsBON  V.  Caledonian  Railway  Company — June  19. 
Tender^*^Acoept(mce — Mora — Statutory  ArbUration, 

Defirs.  took  from  the  pursuer  a  piece  of  land  under  their  statutory  powers. 
A  reference  was  made  to  an  arbiter  to  fix  compensation.  After  claims  and 
answers  had  been  lodged,  defrs.'  agents  wrote  to  pursuer's,  on  12th  March 
1866,  tendering  L.450  and  expenses  in  full  of  pursuer's  claim.  It  was  added 
• — '*  This  tender,,  if  not  accepted,  is  not  to  be  fouDded  upon,  or  disclosed  to 
the  arbiter,  until  the  question  of  expenses  comes  to  be  considered  by  the 
arbiter  "  On  30th  March,  an  inspection  of  the  ground  by  the  arbiter  took 
place  in  presence  of  counsel  and  agents.  On  25th  April  an  acceptance  of 
the  tender  was  intimated,  and  immediately  repudiated  on  the  part  of  the 
defenders.  The  pursuer  sues  upon  the  accepted  tender  as  an  enforceable 
eontcaot  The  L.  0.  assoilzied,  holding  that  the  tender  had  not  been  ac- 
cepted timeously ;  that  the  pursuer  could  not  found  upon  his  acceptance 
after  so  long  a  time  as  forty -four  days,  especially  as  he  had  proceeded  with 
the  submission  in  the  meaxitime.  The  pursuer  reclaimed,  but  the  Court 
adhered. 

Act» — CUirky  Johnstone,     Agents — Marshall  S  Stewart,  S.S.C, AU. 

— Younff,  Qifford* — Agents — Hope  4f  Mackayy  W.S. 

,  Johnston  tx.  PsxriaREW. — June  14. 

heritable  Security — Assignation — Registration — 8  and  9  Vict.y  c,  31,  5.  1 

—Titles  Act  1858. 

This  case  arose  upon  objections  by  Pettigrew,  to  a  scheme  of  ranking 
Blade  up  by  Johnston,  as  trustee  on  the  sequestrated  estate  of  Struthcrs. 
The  objector  claimed  preference  in  respect  of  two  bonds  and  dispositions 
in  security  acquired  by  the  bankrupt  in  1856,  in  corroboration  of  the  di8- 
position  to  hhn  of  the  lands  of  Craighole.  Struthers  was  infeft  in  tbe  lands ; 
bat  the  sasine  made  no  reference  to  the  assignation  of  the  bonds,  and  the 
asmgnation  to  them  was  not  recorded  in  terms  of  8  &  9  Vie,  cap.  81. 
Struthere  conveyed  lands  and  bonds  in  1859  to  the  objector  by  a  disposi- 
tion and  assignation  ex  facie  absolute,  but  alleged  to  have  been  in  security 
of  advances.  That  deed  was  registered  under  the  Titles  to  Land  Act, 
1858,  (21  &  22  Vict.  c.  76  ;  but  the  registration  was  reduced  as  a  title  to 
the  lands  by  a  judgment  of  this  Division,  June  16,  1865,  3  Macph.  954. 
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1%  was  now  maiBtahied  by  Pettigrew  that,  allhosgh  the  re^etrati<m  gare  no 
title  to  the  lands,  it  was  a  good  regifltration  of  tho  bonds  nnder  8  &  9  Vict. 
c.  31  y  S.  The  trustee  made  up  a  separate  title  to  t^e  bonds  by  a  notarial 
instrument  under  21  &  22  Viot.  e.  76,  s.  14.  He  maintained  that  the 
bankrupt's  right  to  the  heritable  securities  having  remained  merely  personal, 
there  had  been  no  valid  transference  of  the  reaj  right  to  Mr  Pettigrew  by 
recording  of  assignation  in  terms  of  the  8  &  9  Vict.,  cap.  31,  sec.  1,  Uiat 
Act  enabling  such  transmission  to  be  effected  only  by  a  creditor  infeft ;  and 
that  transmissions  of  inchoate  rights  to  heritable  securities  (now  completed 
by  notarial  instrument  under  the  Act  of  1858)  were  not  within  the  opera- 
tion of  the  Act  of  1845.  He  ^so  pleaded  that  the  bonds  bad  been  ex* 
tinguished  confusione  when  they  came  into  the  person  of  the  proprietor  of 
the  lands,  but  this  plea  was  not  disposed  of.  The  Lord  Ordinary  (Mmre) 
gave  effect  to  the  contention  of  the  trustee,  repelling  the  objections  to  the 
scheme  of  ranking  and  division,  and  approving  of  the  same. 

The  Lord  Justicb  Clerk. — The  question  resolves,  wholly  into  the 
matter  raised  under  8  &  9  Yict,  as  to  the  power  under  that  Act  of  the 
holder  of  a  personal  right  to  heritable  securities  to  convey  them  to  another, 
so  that  registration  by  that  other  party  may  complete  a  real  right  in  him. 
It  was  argued  that  the  trustee,  by  completing  his  own  tiUe,  completed  the 
bankrupt's  right,  validated  the  right  in  Struthers,  and  made  the  right  of 
his  assignee,  the  objector,  complete  by  accretion.  But  it  is  impossible  to 
listen  to  that,  because  the  trustee  did  not  make  up  his  title  to  these  bonds 
through  a  completion  of  the  bankrupt's  title  to  them. 

The  Act  of  the  8  &  9  Vict,  was  among  the  first,  of  a  series  of  convey- 
ancing  statutes  which  effected  very  beneficial  changes.  It  provides  (quotes 
8.  1.)  The  right,  which  may  be  transferred  in  the  short  statutory  method, 
is  the  right  of  the  creditor  therein — that  is,  the  right  of  the  creditor  in  the 
heritable  security  so  constituted  may  be  transferred,  and,  the  assignation 
being  registered,  the  heritable  security  shall  be  transferred  precisely  as  if 
sasine  had  followed  upon  an  assignation.  The  creditor  is  defined  to  be, 
in  the  12th  clause,  '  the  party  in  whose  favour  the  heritable  security  is 
granted,  or  who  is  in  the  right  thereof,'  and  the  transference  is  of  the  right  as 
vested  in  the  creditor.  Its  completion  by  registration  completes  the  right 
in  the  assignee  which  was  previously  in  the  granter  of  the^^assignation. 
The  right  of  the  party  who  gives  the  assignation  is  transferred  to  the  regis- 
tered assignee  just  as  if  he  had  ezpede  sasine.  There  is  nothing  as  to  a 
transfer  which  does  not  proceed  from  a  party  in  the  real  right  to  the 
security;  and  as  the  necessary  effect  of  registering  the  assignation  is  to 
ut  the  assignee  in  the  position  of  a  party  whose  right  has  been  completed 
y  sasine,  so  i^t  must  be  that  the  party  who  transfers  has  a  real  right  in  him 
previous  to  the  transfer,  which,  being  communicated  and  followed  by  regis- 
tration, gives  a  real  right  to  the  assignee.  The  transmission  of  inchoate 
rights  to  be  made  complete,  not  in  the  person  of  the  assignee,  but  of  some 
party  who  may  have  a  title  from  the  assignee  uninfeft,  is  not  within  the 
statute.  The  possibility  of  transmitting  a  right  to  securities  in  the  old  form, 
so  that,  after  a  series  of  transmissions  of  the  original  precept,  an  infeftment 
taken  at  last,  would  complete  the  right,  cannot  affect  the  construction  of 
this  Act.  It  may  be  that  a  larger  remedy  might  have  been  desirable ;  but 
I  cannot  find  any  such  thing  in  the  statute. 

Reference  was  made  to  the  schedules.  Sched.  No.  1  presupposes  in- 
feftment in  the  granter,  ^  all  as  specified  in  the  bond  and  disposition  in 
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Becnriiy,  ftnd  instniineBt  of  aasine  thereon.*  Note  a  requires  a  statement 
of  all  the  iBtenneduiie  holders  after  the  firsti  The  afisignees,  if  the  statute 
is  of  the  import  stated,  must  mean  registered  assignees. 

In  sehedule  No*  3  the  oase  is  giren  of  an  instrument  in  favour  of  an 
heir  of  a  creditor  who  is  assumed  to  die  infeft  in  the  security,  and  as  to 
whom  it  is  said  that  he  acquired  right  by  general  or  special  service.  It  is 
plain  that  some  peculiar  meaningor  effect  js  attached  to  the  words  '  general 
aecvice.'  They  can  hardly  be  said  to  justify  the  inference  that  a  personal 
right  must  bo  contemplated,  as  a  genial  service  is  the  appropriate  mode 
of  service  in  reference  to  such  rights.  In  the  case  supposedj  the  ancestor 
is  infeflt,  and  where  infeft,  special  service  is  necessary.  The  words  must 
there,  I  think,  be  either  disregarded,  or  read  as  Mr  Guthrie  suggested,  as 
a{^icable  to  the  case  where  a  general  service  is  used,  not  as  taking  up  a 
right,  but  to  fiut  and  ascertain  who  is  in  a  particular  relation. 

The  other  judges  concurred. 

Caumel for  Johnston — Oiffard,  Guthrie,    Agent — D,  J,  MacWatr,  S,S.C\ 

Counsel  for  Fettigrew — Clark   and  Lancaster,     Agent — John  Boss, 

S.8*C» 

Maolban  &  Hope  v.  Munok. — June  21. 

Process — Relevancy — Averment — Bill  of  Lading — Short  Delivery. 

Pursuers  were  onetous  indorsees  of  a  bill  of  lading  of  a  cargo  of  bones 
shipped  from  Genoa  to  Leith.  The  quantity  delivered  was  much  below 
what  was  specified  in  the  bill  of  lading,  and  this  action  was  brought  against 
the  shipowner  on  the  ground  that  the  bill  of  lading  is  conclusive  evidence 
of  the  amount  shipped  in  his  vessel,  and  which  he  was  bound  to  deliver. 
The  bill  was  signed  by  the  master.  Pursuers  did  not  expressly  aver  that 
the  quantity  in  the  bill  of  lading  was  actually  shipped,  and  declined  to 
move  for  leave  to  amend  their  record  to  that  effect.  Action  dismissed  as 
irrelevant,  in  respect  that  it  was  not  averred  that  the  quantity  contained  in 
the  bill  was  actually  shipped. 

Act — Jameison^  Gifford,  Asher.  Agents — White- Millar  ^  BobsoSy 
S.S.a AIL— Clark,  Watson.     Agent^-^Miirdoch,  Boyd,  df  Co.,  W.S. 

LoNnoN  AND  Calkdonian  Marine  Insurance  Co.  v.  London  and  Edinb. 
Shipping  Co.  and  Dundee  Px&th,  and  London  Shipping  Co. — July  4. 

Process — Issues — Alternative  Aettons^^Liahility  of  Carrier. 

Pursuers  were  assignees  of  the  owners  of  a  cargo  of  jute  shipped  on  board 
the  Temora  from  London  to  Dundee,  and  lost  at  Fca  in  that  vessel.  They 
paid  the  value  of  the  cargo  to  the  owners.  Pursuers  first  brought  an 
action  for  the  value  against  the  London  and  Edinburgh  Co.  as  owners  of 
the  Temora.  A  defence  having  been  stated  that  the  Co.  had  not  contracted 
to  carry  the  jute,  having  let  the  vessel  on  hire  to  the  Dundee  Co.  for  the 
trip,  and  had  nothing  to  do  with  the  cargo,  pursuers  raised  a  supplemen- 
tary action  against  the  Dundee  Co.,  which  was  conjoined.  Pursuers  pro- 
posed issues  in  identical  terms  against  both  defrs.  Objected  that,  as  such 
issues  would  be  contradictory  to  each  other,  they  could  not  be  granted. 
The  Court  allowed  the  issues,  holding  that  if  the  pursuer  chose  to  go  to 
trial  against  two  defrs.,  by  one  of  whom  he  must  be  defeated,  and  incur  ex* 
penses,  that  was  a  competent  course. 

Lord  Neavbs  hid  some  hesitation,  and  doubted  whether  the  precise 
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course  had  ever  been  followed  before.  It  was  difierent  from  calling  sevend 
defrs.  jointly,  and  aYerring  that  they,  or  one  or  more  of  them,  were 
liable. 

The  issues  approved  of  were  two,  in  identical  terms  against  each  com- 
pany— 

Whether,  in  or  about  February  1865,  defrs.  [the  London  and  Edinfamrgh 
Shipping  Co.]  received  on  board  the  screw  steamship  Temora  the  ratiouB 
quantities  of  jute  mentioned  in  the  schedule  hereunto  annexed,  and  under- 
took to  carry  the  same  from  London  to  Dundee  and  to  deliver  the  same 
at  Dundee  to  the  parties  entitled  thereto  ?  and  whether,  in  breach  of  said 
undertaking,  the  said  defenders  failed  to  deliver  the  said  jute,  or  part 
thereof,  at  Dundee,  to  the  loss,  &c. 

Act. — Criffordy   Shand,     Agent — James    Wehsttr^  S.S.C. Alt, — Z>e- 

ca7ius,  Duncan,  Agents — Hoi-ne^  Home^  dt  Lyell,  W»S.y  and  M^Ewen  S 
Cramenty  W,S, 
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Jamibson  and  Others  i;.  Min.  of  Orwell  and  Othxhs. — Jitne  19. 
Telnda — Valtiatton  of  Stock  by  Teind — Approbatum. 

Approbation  brought  by  heritors  of  the  parish  of  Orwell,  concluding  (1) 
for  approbation  of  a  report  by  the  Sub- Commissioners  for  Dunfermline 
Presbytery,  dated  8  Feb.  1630,  so  far  as  it  concerns  an  alleged  valuation 
of  the  lands  of  Middleton  of  Cullenoquhies,  which  is  in  these  terms : — 
"  The  Middletoun  of  C.  is  worth  of  yearly  rent,  in  stok  by  teynd,  40  bolls 
victuall — thairof  10  bolls  bear  and  30  bolls  black  aits  :"  (2),  for  declarator 
in  terms  of  the  report  that  the  stock  of  the  said  lands  should  be  now  and  in 
all  time  coming  the  quantities  of  victual  set  forth  in  the  report,  and  the 
ieind  parsonage  and  vicarage  one -fourth  thereof.  The  minister  (who  could 
not  find  any  free  teind  except  by  getting  rid  of  the  valuation,  pleaded  (1) 
That  the  sub*  valuation  did  not  v^ue  the  stock  and  teind  jointly,  or  the 
teind  separately,  the  only  modes  of  valuation  authorised  by  the  Commission 
of  2d  February  1629,  but  only  valued  the  stock,  which  gave  no  means  of 
estimating  the  teind.  (2.)  That  the  minister  was  not  called  in  the  pro> 
ceedings  before  the  Sub-Commissioners.  Gases  were  ordered.  [Authori- 
ties—Connell,  App.  95,  118;  1633  c.  19;  1633  c.  17;  Gordon  v,  Dun- 
bar, Mor.  15,741 ;  Mutter,  M.  App.  Teinds  2;  Connell,  i  176 ;  Campbell 
V.  Paton,  Connell  i.  244 ;  Brown  v.  Stewart,  31  Jan.  1851 ;  Kirkwt)od  v. 
Grant  7  Nov.  1865;  Connell  i.  171;  Stair  ii.  8,  14;  Elehies  ii,  469 ; 
Ersk.  ii.  10,  33 ;  Somerville  v.  Lauderdale,  M.  15,764.] 

Lord  CuRRiBHTLL  revicwcd  the  terms  of  the  Oommissiona,  statutes, 
and  decisions,  and  held  that  three  modes  of  valuation  were  author- 
ised by  the  Commission  of  1629,  one  being  a  valuation  of  stock  alone, 
where  the  titular  failed  to  adduce  evidence  of  the  amount  of  drawn  teind. 
His  lordship  was  inclined  to  presume  at  this  distance  of  time  that  the  min- 
ister was  called,  if  that  was  necessary,  but  that  his  absence,  if  proved,  was 
not  fatal. 

Lord  Benholmb  concurred  as  to  the  second  objection ;  but  held  that  the 
Commission  of  1629  gave  no  power  to  Sub-Commissioners  to  be  satisfied 


HIGH  COUBT  OF  JUSTICIARY.  439 

with  a  Yalttation  of  -the  stock  alone,  that  the  decisions  founded  on  were 
in  valuations  before  the  High  Commission,  and  that  the  adoption  of  one- 
fourth  of  the  stock  for  the  teind  was  only  introduced  there  as  a  penalty  on 
heritors  failing  to  lead  proof  in  the  nsnal  way.  That  mode  of  procedure 
was  inapplicable  to  a  sub- commission,  which  could  lead  proof  for  them- 
seWes. 

Lords  Justice  Clerk,  Deas,  Ardmillan,  and  Barcaple  concurred  with 
Lord  Carriehill^  and  the  Lord  President,  Lords  Cowan  and  Neaves  with 
Lord  Benholme. 

The  Court  thus,  by  a  majority  of  one,  granted  decree  of  approbation. 

Act. — ThmdiMy  Cook.  Agenta — Lebum,  Henderson^  and  Wilson,  S,S.C, 
AU. — Horn,  Cheyne,     Agent — John  MtUher/ord,  W.S, 
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(Pull  Bench.) 

Hallidat  v.  Bathgatb. — May  31. 

Summary  Procedure  Act — Tweed  Fisheries  Act — Appeal — Jurisdiction — 

Conviction, 

Suspension  of  a  eonviction  before  the  Sheriff  of  Peebleshire  for  a  contra- 
Tention  of  the  Tweed  Fisheries  Act  (20  and  21  Vict.  c.  148).  The  pro- 
ceedings were  under  the  Summary  Procedure  Act  (27  and  28  Vict.  c.  58). 
It  was  not  disputed  by  the  suspr.  that  by  sec.  8  of  the  latter  the  proviuions 
of  that  act  would  have  been  applicable  to  the  offence  charged  had  that 
clause  remained  unqualified.  But  it  was  contended  (1st)  that  whereas  sec. 
29  provided  that  nothing  in  the  Act  should  confer  upon  the  Sheriff  another 
more  extensive  jurisdiction  than  he  would  otherwiRe  have  had,  yet,  by  pro- 
secuting an  offence  against  the  Tweed  Fisheries  Act  under  the  Summary 
Procedure  Act,  the  Sheriff^s  decision,  which,  under  sees.  98-8  of  the  Tweed 
Aot,  might  be  appealed  to  the  Circuit  Court  of  Justiciary,  became  final, 
because  there  was  no  provision  for  appeal  made  by  the  Summary  Procedure 
Act.  2d,  At  least  the  Sheriff's  decision  could  not  be  reviewed  on  the 
meritfl,  because  the  evidence  could  only  be  reviewed  if  a  record  of  it  was 
kept  on  the  demand  of  either  party,  as  provided  by  sec.  93  of  the  Tweed 
Act ;  but,  by  sec.  16  of  the  Summary  Procedure  Act,  it  was  declared  not 
to  be  necessary  to  keep  any  record  of  the  evidence  adduced.  Therefore 
the  complaint  had  not  been  competently  brought  under  the  Summary  Pro- 
cedure Act,  and  the  conviction  should  be  quashed. 

The  LoBD  Justice- Oenbbal,  who  delivered  judgment,  said  that,  as  the 
third  clause  of  the  Summary  Procedure  Act  authorised  the  application  of 
its  machinery  to  cases  of  this  kind,  while  the  29th  section  forbade  the  ex- 
tension of  the  Sheriff's  jurisdiction,  if  the  suspenders  were  correct  in  main- 
taining that  the  application  of  the  Summary  Procedure  Act  would  make  it 
impossible  to  review  the  Sheriff's  judgment  at  all,  or  at  least  upon  the 
merits,  though  an  appeal  was  provided  by  the  Tweed  Fisheries  Act,  then 
the  two  sections  would  be  inconsistent  with  each  other,  and  the  Court 
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would  have  to  choose  between  them — the  general  rule  being  that  the  last 
claujse  expressed  the  latest  mind  of  the  Legislature.  The  Court,  however, 
was  of  opinion  that  the  emplojoient  of  the  Summary  Procedure  Act  had 
not  the  effect  of  making  the  Sheriff's  jurisdiction  more  extenaire  by  ex- 
empting it  from  appeal.  There  was  no  clause  in  that  Act  taking  away  ^n 
existing  right  of  appeal,  or  which  could  be  construed  as  repealing  the  sees, 
of  the  Tweed  Fisheries  Act  which  provided  the  appeal.  Still,  appeal  on 
the  merits  might  be  taken  away,  if  the  record  of  the  evidence  were  abolished, 
by  means  of  which  alone  it  was  practicable  to  judge  whether  the  conviction 
was  justified  by  the  evidence.  But  he  thought  that  the  words  of  sec.  16, 
by  which  it  was  made  "  not  necessary  "  to  preserve  a  note  of  the  evidence, 
did  not  dispense  with  the  record  so  absolutely  as  to  repeal  the  imperative 
words  of  the  former  statute.  Therefore  the  suspr.  might  have  had  a  record 
of  the  evidence  if  he  had  asked  for  it  in  the  Inferior  Court.  The  suspen- 
sion must  be  refused.     No  expenses,  the  case  being  the  first  of  the  kind. 

Act. — W,  N,  Maclaren,     Agent — J.   M,  Macqueen^  S,S.C. AU — 

Clarky  W,  A.  Broton.    Agents — Mackenzie^  Innea  d  Logan^  WJS, 

Garruthbbs  &  Wtlie  v.  Jones. 

GcUching  Salmon  in  close  time — Adjournment  by  single  justice — Conviction 

— Alteration  of  Liheh 

Case  certified  horn.  Dumfries  Circuit  Court.  Appeal  from  conyiction 
by  Justices  for  unlawful  catching  of  salmon  in  close  time  with  poke-nets. 
Besides  pleas  on  the  merits,  the  main  grounds  of  suspension  were — ^Ist, 
That  the  case  had  been  adjourned  from  the  5th  to  the  12th  Jan.  by  a  single 
Justice.  Sec.  12  of  the  Summary  Procedure  Act,  under  which  the  prose- 
cution was  conducted,  provided  that  there  should  be  no  adjournment  unless 
the  Court  thought  fit  to  order  an  adjournment.  Not  less  than  two  Justices 
could  form  the  Court,  as  not  less  than  two  could  try  the  case.  2d,  The 
conviction,  though  signed  by  the  Justices,  did  not  contain  their  names  and 
designations  in  fiie  body  of  it  in  the  usual  manner. 

The  Lord- Justice  Clerk  thought  the  appeal  should  be  dismissed.  Every 
Court  had  the  power  of  adjournment — (Bruce  v,  Linton,  Nov.  30,  1860, 
23  D.  85.)  A  single  Judge  could  adjourn  a  diet  of  the  High  Court  of 
Justiciary  when  there  was  not  a  quorum.  In  proceedings  like  the  present, 
it  was  the  Court  that  was  authorised  to  issue  warrants  of  citation  and  appre- 
hension, and  these  duties  were  performed  by  a  single  judge.  The  omission 
of  the  names,  if  it  was  of  any  importance,  was  met  by  sec.  34  of  the  Sum- 
mary Procedure  Act,  which  enacts  that  convictions  are  not  to  be  quashed 
on  immaterial  points  of  form.  As  to  the  pleas  on  the  merits,  there  was  no 
record  of  the  evidence,  and  therefore  no  materials  before  the  Court. 

The  other  Judges  concurred. 

Act, —  Watson  db  Nevay.     Agent — Robert  Finlay^  S,S.C. AU, — Clark 

ds  Johnstone.     Agent — James  Steuart,  W,S, 

Jackson  v  Jones. 

This  case  was  similar  to  the  preceding,  with  the  additional  plea  that  the 
Justices  had  allowed  the  prosecutor  to  alter  the  libel,  and  substitute  the 
11th  for  the  12th  October  as  the  date  of  the  offence.  The  Court  held  this 
point  to  be  immaterial.  The  appellants  did  not  aver  he  was  misled.  It  was 
covered  by  the  34th  section.     Appeal  dismissed. 
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Malcolm  v.  Patterson, — ^June  8, 

(Before  Lords  Justice- Clerk,  Cowan,  a^d  Neaves). 

Convietion — 17  Geo.  IIL  c.  56 — Embezzlement  of  TrnTt. 

Suspension  of  a  conviction  before  the  Justices  of  Peace  of  Forfarshire, 
under  the  Embezzlement  Act,  17  Geo.  IIL  c.  56,  on  the  ground  (1.)  That 
the  oath  of  the  informer  and  the  warrant  to  bring  up  for  examination  did 
not  specify  sufficiently  the  materials  alleged  to  be  embezzled,  which  were 
merely  described  as  "  certain  purloined  and  embezzled  materials  of  flax 
used  in  the  linen  manufacture ;  '^  (2.)  That  the  justices  did  not  ask  the 
informer  to  state  specific  facts  inducing  the  suspicion  libelled ;  (3.)  That 
there  had  been  oppression  in  the  way  in  which  the  materials  after  they  were 
seized  had  been  dealt  with,  inasmuch  as  they  were  mixed  up  without  labels, 
so  that  it  was  impossible  for  the  suspender,  after  the  lapse  of  a  year,  during 
which  no  steps  had  been  taken  in  the  case,  to  recognise  the  parcels,  or 
account  for  his  having  them  in  his  possession ;  (4.)  That  twelve  months 
had  elapsed  after  an  appeal  on  a  preliminary  point  to  the  High  Court,  be- 
fore the  proceedings  were  resumed ;  (5.)  That  the  Justices  had  rejected 
an  appeal  to  the  Quarter  Sessions  on  the  ground  that  at  the  time  of  mak- 
ing the  appeal  the  suspender  had  neither  found  recognisances,  in  terms  of 
the  20th  sec.  of  the  Act,  nor  had  gone  to  prison.  The  Court  held  that  the 
first  four  objections  were  not  well  founded ;  but  that  the  Justices  had  pro- 
ceeded on  an  erroneous  interpretation  of  the  statute  in  holding  that  the  appeal 
had  had  no  operation  except  under  the  conditions  referred  to.  The  panel  had 
not  been  required  to  go  to  jail  or  to  enter  into  recognizances  when  he  took 
his  appeal,  and  he  was  not  bound  to  do  bo  unless  so  required.  The  Quarter 
Sessions  ought,  therefore,  to  have  heard  the  case  on  the  merits,  and  the 
Court  accoTdingly  remitted  to  them  to  proceed  with  the  case  according  to 
law,  granted  interim  warrant  of  liberation,  and  found  no  expenses  due  in 
the  ciroumstaaces. 

Act, — Black,     Agent — D.    Curror^    S.S.C, Alt, — Scott.     Agent — 

James  Nishet,  SJS.a  . 

Ptn. — PiRRiE. — June  8. 
Interim  Liberation  pending  Appeal  to  Quarter  Sessions, 

The  petr.  was  convicted  in  May  before  Justices  of  Peace  for  Mid-Lothian 
under  the  Cruelty  to  Animals  Act  (13  and  14  Vict),  and  Summary  Procedure 
Act,  and  sentenced  to  six  weeks'  imprisonment.  He  appealed  to  Quarter 
Sessions,  which  to  in  July  following,  and  presented  this  petition  for  interim 
liberation  pending  appeal.  The  eomplainer  urged  that  if  he  were  to  remain 
in  prison  until  the  meeting  of  Quarter- Sessions  he  would  suffer  a  longer 
imprisonment  than  that  to  which  he  was  sentenced.  The  chief  question 
on  which  the  Court  desired  argument  was  the  competency  of  the  appeal  to 
the  Quarter- Sessions.  But  finally  their  Lordships  held  it  unnecessary  to 
dispose  of  this  question. 

Lord  Cowan  said  it  was  a  question  of  discretion  for  the  Court,  which 
niight  be  entertained  if  there  were  reasonable  grounds  for  it,  notwithstand- 
ing any  doubts  which  might  exist  as  to  the  propriety  of  the  form  (that  of  a 
petition)  which  it  was  presented.  The  question  was  one  of  great  delicacy. 
The  ground  of  the  application  was  that  an  appeal  to  the  Quarter  Sessions 
had  been  taken.     Such  an  appeal  was  not  expressly  given  by  the  statute, 
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bnt  it  was  said  to  exist  at  common  law.  Tlie  Court  did  not  wish  to  express 
any  opinion  as  to  this  application ;  it  was  not  satisfied,  indeed,  that  it  coold 
judge  of  that  matter  at'^ ;  or,  indeed,  th^t  it  was  necessary  to  do  so.  A 
prima  facie  case  had  been  stated  for  the  petr.,  which  he  might  be  able  to 
substantiate  when  the  competency  of  the  appeal  came  to  be  discussed  before 
the  Quarter  Sessionsw 

The  Court  pronounced  an  interlocutor  whereby,  the  Fiscal  not  oppoenng, 
and  without  prejudice  to  any  objections  to  the  competency  of  the  appeal,  it 
granted  warrant  of  liberation  in  the  meantime,  the  petitioner  finding  caution 
to  return  to  prison  in  the  event  of  the  Quarter  Sessions  sustaining  the  con- 
viction. 

Act.—MaiT, Alt— A.  B.  Clark. 

(Before  Lords  Justice-Clerk,  Cowan,  and  Dea&) 

Lows  ».  BucHAN. — June  10. 

Suspension — Conviction — 13  and  14  Vict.  c.  33 — Citation — Police. 

Susp.  of  conviction  by  Mags,  of  Stirling,  under  General  Police  Act  13 
and  14  Vie,  cap.  33.  Complr.  averred  that,  having  been  asked  to  appear 
to  give  evidence  regarding  certain  stolen  property,  on  his  arrival  in  Court 
he  was  placed  in  the  dock  and  charged  with  reset  of  theft ;  and  that,  hav- 
ing been  taken  by  surprise,  he  was  unable  to  conduct  his  defence,  convicted 
and  imprisoned.  He  contended  that  the  only  competent  methods  of 
arraigning  a  party  for  trial  under  the  act  were  (1)  citatioD,  and  (2)  appre- 
hension, and  that  the  proceedings  were  oppressive.  [Robinson  r.  Mackay, 
21rt  July  1846,  Arkl.  114 ;  Ritchie  v.  Pilmer,  20tb  Dec,  1848,  J.  Sh. 
142 ;  Blyth  v.  M*Bain,  20th  Feb.  1862,  J.  Sh.  554 ;  Gray  v.  M'GiU,  27A 
Feb.  1858,  3  Irv.  54;  Cogan  v.  Andersoo,  16th  Dec.  1864,  1  Irv.  588-] 
Susp.  refused.  If  complr.  desired  delay,  he  ought  to  have  asked  for  it  at 
the  time. 

Act. — Scott.   Agents — Lindsay  db  Paterson.  W,S AU. — J.  Marshall. 

Agents — A.  J.  Dickson^  S.S.C. 

(Before  Lords  Justice- Clerk,  Neaves,  and  Jerviswoode.) 

Hamilton  v.  Girvan. — June  15. 

Summary  Procedure  Act — 26  and  27  Vict  e.  115 — Informer — Title  to 

Complain — 11  and  12  Vict.  c.  43. 

Susp.  of  conviction  by  Justices  of  Ayrshire  under  Poisoned  Flesh  Act 
1864  (26  and  27  Vic,  cap.  115).  Respt.  is  farmer  at  Kildonan  Mains,  of 
which  suspr.  is  proprietor,  and  the  ofience  charged  was  layiog  down  by  his 
gamekeepers  poisoned  flesh  or  meat,  *'  in  or  upon  the  lands  of  Kildonan,  in 
the  parish  of  Colmouell,  and  more  particularly  in  or  upon  lands  in  the 
vicinity  of  Kildonan  House.''  Obj.  that  the  instance  of  Uie  complaint  was 
bad,  for  want  of  concurrence  of  the  P.  F.,  and  also  because  it  did  not  set  forth 
any  sufficient  interest  in  the  prosecutor,  the  Act  not  giving  the  right  to  prose- 
cute to  any  one  of  the  public  ;  (2)  That  the  complaint  did  not  specify  either 
the  locus  or  the  ofience  with  sufficient  precision.  [Authorities  :  Hume  il, 
125,  119 ;  11  and  12  Vict.  o.  43 ;  cases  in  Baiohiy's  Digest,  210,  215 ; 
Herbert  v.  D.  of  Roxburgh,  2  Irv.  346.] 
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Lord  Nbavbs — The  question  was  the  effect  of  sec.  31  of  Summary  Pro- 
cedure Act  as  operating  on  the  English  Summary  Procedure  Act  (11  and  12 
Vic,  c.  43),  and  through  it  on  the  Poisoned  Flesh  Act,  and  Poisoned 
Grain  Act,  26  Vic,  c.  113,  sec.  25  of  which  as  to  recovery  of  penalties, 
was  incorporated  with  the  Poisoned  Flesh  Act     The  intention  was  no 
doubt  to  make  the  penalties  in  both  these  Acts  primarily  pecuniary,  the 
punishment  of  imprisonment  being  only  the  result  of  non-payment  of  the 
fine.     In  their  first  conception  both  acts  were  enforceable  at  the  instance  of 
common  informers.     No  doubt  this  was  their  effect  in  England,  and  there 
could  scarcely  be  a  doubt  as  to  Scotland.     It  was  shown  by  the  terms  of 
sec.  5  of  the  earlier  Act,  which  provides  ''  that  11  and  12  Vic,  c.  43,  shall 
extend  in  England  and  Scotland  to  all  proceedings  under  this  Act,  and  it 
shall  not  in  any  such  proceedings  be  necessary  to  allege  or  prove  the 
ground  or  other  place  where  an  offence  is  committed  to  be  the  property  of 
or  occupied  by  any  person :  Provided  always  that  the  convicting  Justices 
or  Sheriff  may,  if  he  or  they  shall  think  fit,  award  to  the  informer  or  pro- 
secutor (not  being  a  police  constable  or  a  peace  officer)  in  any  such  proceed- 
ings, any  portion  not  exceeding  one  moiety  of  any  penalty  recovered  under 
(he  aforesaid  enactments,''  &c.     If  we  refer  to  the  Act  11  and  12  Vict,  c. 
43,  it  seemed  quite  plain  that  this  clause  contemplated  an  information  by  a 
common  informer.     His  Lordship  could  not  say  there  was  in  the  Poisoned 
Grain  Act  itself  a  substantive  enactment  giving  the  penalty  to  the  informer, 
the  latter  part  of  the  section  quoted  being  rather  a  corollary  proceeding  on 
the  assumption  of  such  a  power  having  been  already  given,  as  it  had  been 
by  the  reference  to  11  and  12  Vict.     It  might  be  contended  that  the  words 
"  informer  or  prosecutor**  were  used  loosely,  or  were  inteuded,  applicando 
singvla  singulis^  to  apply  to  England  and  Scotland ;  but  this  was  not  pro- 
bable.    An  offence  of  a  verv  peculiar  kind  was  c^uetituted  by  the  section 
— one  which  consisted,  not  in  doing  something  injurious,  as  is  the  usual 
character  of  offences  and  crimes  under  the  common  law  of  Scotland,  but 
something  merely  dangerous.     This  being  so,  you  get  out  of  the  proper 
criminal  law  into  the  category  of  police  regulations.     This  was  the  case  of 
one  who  had  done  an  act  only  likely  to  result  in  damage  ;  and  there 
was,  therefore,  strictly  speaking,  no  one  having  a  special  interest  to  prose- 
cute ;  and  if  the  title  of  a  prosecutor  under  the  Act  could  not  be  sustained 
on  the  ground  of  interest,  it  could  only  be  as  a  common  informer.     It  was 
said,  however,  that  all  this  was  now  taken  away  by  sec.  31  of  the  Summary 
Procedure  Act     No  doubt  a  great  deal  was  taken  away,  but  the  lan- 
guage was  equivocal     There  was  no  proper  repeal  of  anything ;  but  it  was 
enacted  that  where  by  any  Act  of  Parliament  the  11  and  12  Vic,  cap.  43, 
was  applicable  to  complaints  or  informations  under  that  Act,  the  provisions 
of  the  said  11  and  12  Vic,  cap.  43,  shall  not  be  applicable  to  any  proceed- 
ings under  such  Act  when  instituted  in  Scotland,  but  the  provisions  of  this 
Act  only — ?.e.,  the  Summary  Procedure  Act.     This  took  away  the  form  of 
procedure ;  but  did  it  take  away  the  right  to  commence  the  prosecution  ? 
It  rather  assumed  the  existence  of  that  right.     It  was  not  possible  to  sup- 
pose that  it  took  away  the  right  to  prosecute  given  by  the  Poisoned  Grain 
Act  to  a  common  informer.     The  presumption  was  that  it  only  altered  the 
forms  of  proceedings,  without  changing  the  rights  of  parties  as  to  their 
radical  jua  actionis.     This  view  was  confirmed  by  sec.  4  of  the  Summary 
Procedure  Act,  and  the   Procurator* fiscal,  if  he  prosecuted  under  the 
Poisoned  Grain  or  Poisoned  Flesh  Acts,  would  do  so  as  a  common  informer 
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only.  Asto  the  relevaney,  there  was  no  diffieultj  in  repelling  the  ob- 
jection. 

Lord  Jebviswoodb  and  the  Load  Jdstice-Clsrk  conoarredL  Snsp. 
refused. 

Act, — Hope,  Agents — Hope  S  Mackay,  W.S,  AiL — Clark,  Agent 
—Lu  M.  Macura.  W,S. 


HOUSE  OF  LORDS. 

Western  Bank  o?  Scotland  y.  Baird'b  TB08TBEs,iin>  Jahbs  Baird,  June  4. 

(In  the  Court  of  Session,  July  14,  1866,  4  Macph.  1071). 

Competency — Appeal — 48  Geo.  IIL,  c.  151 — Remii  to  Aceouniant — 

Enumerated  Causes. 

Two  actions  of  damages  by  Liquidators  of  the  Western  Bank  against 
Wm.  Baird,  now  insisted  in  against  his  trustees,  and  James  Baird,  formerly 
directors  of  the  Bank,  for  losses  alleged  to  have  been  sustained  by  the  Bank 
in  consequence  of  the  defenders'  negligence.  The  Court  of  Session  remitted 
the  case  before  further  answer  to  an  accountant  to  examine  the  books,  &c 
Afterwards  the  Court  refused  leave  to  appeal.     The  pursuers  appealed. 

The  Lord  Chancbllob  (Chelmsford)  in  giving  judgment,  said  that  this 
was  an  appeal  from  part  of  an  interlocutor  which  remitted  to  an  accountant 
to  report  on  the  state  of  the  accounts  upon  which  the  present  action  was 
raised ;  and  the  respts.  took  a  preliminary  objection  that  no  such  appeal 
was  competent.  He  (the  L.  C.)  thought  the  objection  ought  to  preraiL 
By  the  48  Geo.  III.  c.  151,  it  was  provided  that  no  appeal  should  be 
allowed  against  an  interlocutory  judgment  of  the  Court  of  Session,  but  that 
an  appeal  should  be  only  against  interlocutors  on  the  whole  merits  of  the 
case,  unless  the  Court  gave  leave  to  appeal,  or  differed  in  opinion.  The 
appta  did  not  deny  that  this  interlocutor  did  not  exhaust  the  whole  merits 
of  the  case,  but  they  said  that  the  statute  did  not  apply,  because  the  Court 
had  no  jurisdiction  to  deal  with  such  a  case,  except  simply  to  remit  it  to  be 
tried  by  a  jury.  The  action  was  founded  on  the  delinquency,  or  qttasi 
delinquency,  of  the  directors,  and  it  was  said,  was  one  of  the  enumerated 
causes  which  the  Court  of  Session  had  no  option  but  to  send  to  trial  before 
a  jury.  Now,  whether  it  was  one  of  the  enumerated  oases  or  not,  it  was 
competent  for  the  Court  to  send  it  to  an  accountant  for  investigation,  in 
order  to  simplify  the  matters  alleged,  and  to  enable  them  to  prepare  it  the 
better  for  trial.  That  was  a  mere  matter  of  procedure  which  the  Court 
below  was  the  proper  Court  to  decide.  The  Court  had  not  decided  any- 
thing as  to  the  merits  of  the  case,  and  it  might  be  that  the  propriety  and 
expediency  of  the  present  interlocutor  would  be  a  proper  subject  for  a  f.ture 
appeal  when  final  judgment  should  be  given ;  but  at  present  the  House 
could  not  say  that  it  was  not  a  proper  and  expedient  course  for  the  Court 
below  to  pursue.  The  House  could  not  at  the  present  stage  go  beyond  the 
interlocutor  and  deal  with  the  merits.  Even  if  the  Court  of  Session  had 
erron'ously  decided  that  it  had  jurisdiction  when  it  had  none,  that  ob- 
jection could  only  be  taken  when  the  final  judgment  should  be  pronounced 
in  the  Court  below. 
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Lord  Oranworth  coBcnrred.  Whether  the  Court  below  had  taken  the 
most  prndeDt  course  in  doing  as  they  had  done,  might  be  a  future  subject 
of  inquiry ;  but  at  present  it  was  incompetent  to  appeal,  and  it  was  a  mere 
confusion  of  terms  to  say  that  the  Court  below  had  no  jurisdiction  to  do 
what  they  had  done. 

Lord  CoLONSAT  said  that  from  the  first  this  case  seemed  to  him  to  be  free 
from  difficulty.  The  statute  conclusively  showed  there  was  no  right  of 
appeal  at  present,  and  there  could  not  be  a  shadow  of  doubt  as  to  the 
jurisdiction  of  the  Court  below  to  make  such  an  interlocutor  as  this.  Even 
if  they  had  erred  in  some  step  of  the  procedure  directed  by  the  statute, 
it  was  an  extravagant  and  unwarranted  proposition  that  an  appeal  on  that 
ground  would  be  competent.  To  hold  this  was  running  counter  to  the 
practice  under  the  statute  for  the  last  uxty  years,  and  contrary  also  to 
principle  as  well  as  precedent.  There  might  be  difficulty  hereafter  in 
settling 'the  relevancy  of  the  action,  but  all  Uiat  had  yet  been  done  was  to 
call  in  the  aid  of  the  accountant  to  enable  the  Court  to  read  with  his  eyes 
the  various  averments  founded  on  the  state  of  the  accounts.  It  was  a  pro- 
vident and  a  competent  course  for  the  Court  below  to  take,  and  it  was 
enough  to  say  that  at  present  an  appeal  was  incompetent. 

Appeal  dismissed,  with  costs. 

Act, — Att.  Gen,  Boltj  A,  B,  Shand,     Alt, — Decamis,  Toung. 


ENGLISH  CASES. 

CouPAtSTr—Pritspectus — Misrepresentation. — ^A  shareholder  cannot  file  a  bill  on 
behalf  of  himself  and  all  other  shareholders  seeking  particular  relief  on  his  own 
behalf  and  also  general  relief  on  behalf  of  the  other  shareholders. — ^Distinction  be- 
tween a  misrepresentation  in  a  prospectus  issued  before,  and  one  issued  after 
registration  of  the  memorandum  and  articles  of  association. — A  prospectus  con- 
tained a  statement  that  certain  persons,  who  had  agreed  to  act,  were  directors  of 
a  company,  but  they  in  fact  iWused  to  act  before  the  allotment  of  plaintiff's 
shares : — Held,  per  Wood,  V.C,  that  this  was  not  a  fraudulent  misrepresentation 
affording  grouna  for  relief.  A  prospectus^  issued  after  registration  of  articles  of 
association,  stated  that  the  company  would  commence  operations  with  ships  of  a 
certain  class  and  number : — Held,  that  as  the  applicant  mus't  have  known  that, 
under  the  articles,  the  directors  could  deal  as  they  pleased  with  reference  to  the 
starting  or  non-starting  of  the  company,  he  was  not  entitled  to  relief  on  bill 
filed  against  the  directors  and  company  for  indemnity  in  respect  of  his  shares,  but 
the  biU  as  to  this  dismissed,  without  costs.  Semble — The  majority  of  the  original 
subscribers  to  the  memorandum  of  association  may  nominate  directors  without 
holding  .a  meeting  to  appoint  such  directors. — Hallows  v.  Fernie,  36  L.  J. 
Ch.  267. 

Company — Contributory — Forfeiture  of  shares. — Articles  of  association  pro- 
vided that  if  a  shareholder  should  neglect  to  pay  any  call,  the  company  might 
give  notice  of  forfeiture,  and  that  if  deiault  should  be  made  in  payment,  the  dir- 
ectors might  pass  a  resolution  to  forfeit  the  shares,  and  that  upon  an  entry  of 
such  forfeiture  being  made  in  the  books,  and  notice  thereof  given  to  the  share- 
holder, the  shares  should  become  the  property  of  the  company.  A  shareholder 
being  in  default,  notice  of  forfeiture  was  given.  The  shareholder  did  not  pay. 
There  was  no  evidence  that  any  resolution  was  passed ;  but  entries  were  ma^  in 
the  company^s  books  that  the  shares  had  been  forfeited,  and  that  they  had  been 
transferred  from  the  name  of  the  shareholder  into  that  of  the  company.  No  fur- 
ther notice  was  given  to  the  shareholder,  but  he  was  treated  by  tne  company  as 
no  longer  a  member : — Forfeiture  held  complete,  and  on  the  company  being  after- 
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wards  wound  up,  the  sbareliolder^  name  ordered  to  be  taken  off  the  list  of  oon« 
tributoriefl  as  a  present  member. — North  Hallenbeagle  Tin  and  Copper  Mining 
Co.,  ex  parte  Knight,  36  L.J.  Ch.  817. 

Debenture — **  Undertaking.^^  Receiver  or  Manager. — An  ordinary  debenture 
of  a  railway  company  in  the  form  of  Schedule  G.  of  the  Companies^  Clauses 
Consol.  Act,  1845,  gives  the  holder  a  charge  on  the  undertaking  generally  and 
on  the  tolls  and  sums  of  money  earned  by  the  company,  but  gives  no  specific 
charge  upon  the  lands  of  the  company,  whether  those  upon  which  the  railway  is 
constructed  or  surplus  lands,  or  upon  the  rolling  stock.  The  railway  was  mort- 
gaged as  a  going  concern,  and  is  not  to  be  interfered  with  or  broken  up  by  the 
mortgagees.  The  right  of  the  mortgagees  is  to  have  a  receiver  of  the  earnings  of 
the  companv  only,  and  not  to  have  a  manager  appointed  by  the  Court.  A  charge 
given  by  directors  on  moneys  arising  from  the.»>de  of  surplus  lands  belonging  to 
the  company,  for  a  debt  owing  by  the  company,  held  to  be  valid.  Per  Lord 
Cairns,  L.  J.,  ^*  This  Court  does  not  assume  the  management  of  a  business  or 
undertaking,  except  with  a  view  to  the  winding  up  and  sale  of  the  business  or 
undertaking.  The  management  is  an  interim  management ;  its  necessity  and  its 
justification  spring  out  of  the  jurisdiction  to  liquidate  and  to  sell ;  the  business 
or  undertaking  is  nonaged  and  continued  in  order  that  it  may  be  sold  as  a  going 
concern,  and  with  the  sale  the  management  ends.  To  the  management  of  the 
undertakings  of  the  L.  C.  &  D.  Ry.  Co.,  assumed  by  the  V.-C.'s  orders  of  the  I2th 
and  17th  July,  1866,  no  limits,  short  of  repayment  of  the  whole  debenture  debt 
could  be  assigned ;  for  it  has  not  been  and  could  not  be  contended  that  there 
would  at  the  hearing  of  the  cause  be  anv  power  of  selling  the  undertakings.  But 
in  addition  to  the  general  principle  that  the  Court  of  Chancery  will  not  in  any 
case  assume  the  permanent  management  of  a  business  or  undertaking,  there  is 
that  peculiarity  in  the  undertaking  of  a  railway,  which  would,  in  my  opinion, 
make  it  improper  for  the  Court  to  assume  the  management  of  it  at  all.  When 
Parliament,  acting  for  the  public  interest,  authorizes  the  construction  and  main- 
tenance of  a  railway,  both  as  a  highway  for  the  public,  and  as  a  road  on  which 
the  company  may  themselves  become  carriers  of  passengers  and  goods,  it  confere 
powers  and  imposes  duties  and  responsibitities  of  the  largest  and  most  important 
kind,  and  it  confers  and  imposes  them  upon  the  company  which  Parliament  has 
before  it,  and  upon  no  other  body  of  persons.  These  powers  must  be  executed, 
and  these  duties  discharged,  by  the  company.  They  cannot  be  delegated,  or 
transferred.  The  company  will,  of  course,  act  by  its  servants,  for  a  corporation 
cannot  act  otherwise,  but  the  responsibility  will  be  that  of  the  company.  The 
company  could  not  by  agreement  hand  over  the  management  of  the  railway  to 
the  debenture-holders.  It  is  impossible  to  suppose  that  the  Court  can  make  itself 
or  its  officer,  without  any  Parliamentary  authority,  the  hand  to  execute  these 
powers,  and  all  the  more  impossible,  when  it  is  obvious  that  there  can  be  no  real 
and  correlative  responsibility,  for  the  consequences  of  any  imperfect  management.^' 
.  .  .  "  Surplus  land  may  arise  in  one  of  two  ways :  it  may  be  land  originally 
taken  by  the  raUway  company  in  the  expectation  that  it  would  be  required  for 
their  line,  or  for  stations  and  works ;  or  (and  this  is  the  origin  of  by  far  the 
greater  quantity  of  surplus  land),  it  may  be  land  which  the  owner,  under  the 
provisions  of  the  Lands  Clauses  Act,  has  forced  the  company  to  buy,  that  he  may 
not  have  a  severed  part  of  a  tenement  or  field  left  on  his  hands.  In  either  case 
the  company  is  obliged  to  resell  the  land  within  a  limited  time,  applying  the  pro- 
ceeds to  the  purposes  of  their  Act,  on  pain  of  the  land  revesting  in  the  original 
owner,  who,  if  the  latid  be  not  in  a  town,  is  to  have  the  first  option  of  repurchase. 
It  is  obvious  from  this  that  the  surplus  land  is,  in  truth,  the  representative  and 
equivalent  of  a  portion  of  the  capital  provided  by  the  company  for  the  execution 
of  their  works,  which  has,  not  for  the  purposes  of  profit,  but  for  protection  of 
landowners,  been  temporarily  diverted,  and  which  is  to  return  to  the  capital  of 
the  company  when  the  object  for  which  it  has  been  diverted  has  been  accomplished. 
And,  as  regards  the  interim  rents,  if  any,  of  surplus  lands,  they  appear  to  be  in 
the  same  position  as  the  income  arising  from  capital  provided  by  the  company 
and  temporarily  invested  in  any  other  manner  until  neeaed.     ...    A  railway 
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IB  made  and  maintained  by  means  of  its  capital,  its  bonowed  money,  its  land,  its 
proceeds  of  sale  of  surplus  land,  its  permaneDt  way,  its  rolling  stock.  All  of 
these  may  be  said  in  a  sense  to  be  connected  with,  to  be  parts  of,  to  make  up  the 
undertaking.  If  a  mortgage  of  the  undertaking  carries  intpecie  the  sale  moneys 
of  surplus  UndB,  it  must  equally,  and  on  the  same  principle,  carry  in  specie  the 
ordinary  land  of  the  company,  the  capital,  the  permanent  way,  the  rolling  stock 
— ^nay,  eren  the  very  money  itself  lent  on  the  mortgage.  The  assignment  made 
by  the  mortgaged  debentures  is  immediate,  and  is  to  continue  for  three  years  at 
the  least.  If  the  debenture-holders  are  right  in  their  argument,  they  became 
immediate  assignees  tn  specie  of  all  the  ingredients  which  I  have  eniunerated  as 
going  to  make  up  the  undertaking,  and  they  might,  from  the  first,  have  asserted 
their  rights  as  mortgagees  by  taking  and  impounding  not  merely  the  proceeds  of 
surplus  lands,  but  the  capital,  cash  balances,  rolling  stock,  and  eren  their  own 
money  advanced.  Now  tne  great  object  which  Parliament  has  in  view,  when  it 
grants  to  a  railway  companv  its  extraordinary  powers  over  private  property,  is 
to  secure  in  return  to  the  public  the  making  and  maintaining  of  a  great  and  com- 
plete means  of  public  communication ;  and  yet,  according  to  the  necessary  con- 
sequence of  the  plaintiffs'  argument,  the  moment  the  company  borrowed  money  on 
debentures,  it  would  depend  on  the  will  or  caprice  of  the  debenture- holder  whether 
the  railway  was  made  at  all.  I  may  further  observe  that  in  any  sense  in  which 
the  sale  moneys  of  surplus  lands  can  be  considered  part  of  or  moneys  arising  from 
the  undertaking,  calls  made  and  paid  subsequent  to  the  debenture  must  be  equally 
a  part  of  or  moneys  arising  from  the  undertaking.  And  yet  sec.  88  of  the  Com- 
panies' Clauses  Act,  1845,  and  the  form  of  the  mortgage  in  the  schedule,  clearly 
assume  that  under  the  words  of  debentures,  such  as  those  now  before  us,  future 
adls  would  not  pass ;  and  sec.  48  provides  that  even  when  future  caUs  are  ex- 
pressly included,  the  company  may  (unless  the  contrary  is  provided)  receive  the 
caUs  and  apply  them  to  the  purposes  of  the  company.  The  argument,  again,  of 
the  debenture-holders  goes,  in  fact,  to  claim  for  them  the  same  position,  as  if, 
under  the  term  ^^  undertakin|^,"  they  were  mort^gagees  of  the  whole  property  and 
effects  of  the  company,  and,  mdeed,  the  prayer  in  the  bill  of  ^^  Gardiner  (No.  2)  " 
uses  the  words  ^^  property  belonging  to  or  connected  with  the  undertaking." 
Now  there  is  nothing  in  the  Companies'  Clauses  Act,  1845,  to  prevent  the  com- 
nany  borrowing  both  on  land  and  mortgage ;  and  sec.  44  provides  that  the  bond- 
holders **  shall  be  entitled  to  be  i>aid  out  of  the  tolls  or  other  property  or  effects 
of  the  company ;  '^  words  which  in  Russell  v.  East  Anglian  Railway  Company,  3 
Mac.  and  Gor.  were  held  to  mean  that  the  bondholders  might  obtain  a  judgment, 
which,  under  sec.  36,  would  be  executed  a^nst  the  property  of  the  company. 
But,  according  to  plaintiffs'  view,  the  whok  property  and  effects  of  the  com- 
pany, being  aU  parts  of  the  undertaking,  would  be  assigned  and  mortgaged  by 
the  debentures,  and  thus  the  right  apparently  given  to  the  bondholder  and  judg- 
ment creditor  would  be  merely  illusory.  It  must  be  evident  that,  if  the  plaintiffs' 
argument  be  correct,  very  grave  differences  of  opinion  and  of  interest  might  arise 
among  the  debenture-holders.  Some  might  desiro  to  arrest  the  continuance  of 
the  undertaking  and  to  obtain  repayment  out  of  the  capital  or  other  moneys  pro- 
vided for  the  works ;.  while  others  mi^ht  consider  that  their  most  hopeful  chance 
of  repayment  wotdd  be  by  the  expenditure  of  these  moneys  so  a3.to  earn  toUs  and 
profits ;  and  it  would  be  difficult  in  such  a  case  to  see  any  common  interest  in 
the  body  of  debenture-holders  such  as  would  enable  one  to  maintain  a  suit  on  be- 
half of  all.  As  regards  the  effect  of  the  word  ^^  undertaking  "  in  these  securities, 
we  gain  but  little  information  from  the  definition  given  in  the  Acts  of  Parliament. 
In  the  two  public  Acta,  the  Companies  Clauses  and  the  Lands  Clauses,  the 
^^  undertaking  "  is  defined  to  be  liie  *^  undertaking  or  works  by  the  special  Act 
authorized  to  be  executed ; "  and  in  the  private  Acts  the  object  appears  to  be  not 
80  much  to  describe  what  is  included  in  the  word  ^^  undertaking,"  as  to  divide  by 
metes  and  bounds  or  otherwise  the  various  undertakings  of  the  company  from 
each  other.  The  object  and  intention  of  Parliament,  however,  in  tne  case  of 
each  of  these  various  undertakings  was  clearly  to  create  a  railway,  which  was  to 
be  made  and  maintained,  by  whidi  tolls  and  profits  were  to  be  earned,  which  was 
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to  be  worked  and  mantled  hj  a  company  according  to  certain  ndes  ol  manage- 
ment, and  under  a  certain  ranwnfitbility.    The  wbole  of  this,  when  in  operation, 
in  the  work  contempUted  by  the  Legialatnre,  and  it  is  to  this  that,  in  my  opinion, 
the  name  of  *^  undertaking  '^  is  given.     Moneys  are  provided  for  and  yarious  in- 
gredients go  to  make  up  the  undertaking ;  but  the  term  ^^  undertaking  "  is  the 
proper  style,  not  for  the  ingredients,  but  for  the  completed  work ;  and  it  is  from  the 
completed  work  that  any  return  of  mcmeys  or  earnings  can  arise.  It  is  in  this  sense, 
in  my  opinion,  that  the  ^^  undertaking  '*  is  made  the  subject  of  a  mortgage.  What- 
ever may  be  the  liability  to  which  any  of  the  property  or  effects  connected  with 
it  may  be  subjected  through  the  legal  effect  of  a  judgment  recovered  against  it, 
the  undertaking,  so  far  as  these  contracts  of  mortgage  are  concerned,  is,  in  my 
opinion,  made  over  as  a  thing  completed ;  as  a  going  concern,  with  internal  and 
Parliamentary  powers  of  management  not  to  be  interfered  witii ;  as  a  fruit- bear- 
ing tree,  the  produce  of  which  is  the  fund  dedicated  by  the  contract  to  secure  and 
to  pay  the  deot.    The  living  and  going  concern  thus  created  by  the  Legidature 
must  not,  under  a  contract  pledging  it  as  security,  be  destroyed,  broken  up,  or 
annihilated.     The  tolls  and  sums  of  money  ejusdem  genervi^ — ^that  is  to  say,  the 
earnings  of  the  undertaking,  must  be  made  availaUe  to  satisfy  the  mortgage;  but, 
in  my  opinion,  the  mortgagees  cannot  under  their  mortgages,  or  as  mortgagees, 
by  seizing,  or  calling  on  this  Court  to  seize,  the  capital,  or  the  lands,  or  the  pro- 
ceeds of  sales  of  land,  or  the  stock  of  the  undertaking,  either  prevent  its  comple- 
tion or  reduce  it  into  its  original  elements  when  it  has  been  completed.     I  ought 
not  to  omit  to  notice  a  pmnt  much  pressed — namely,  that  as  by  sec.  127  of  the 
Lands  Clauses  Act,  the  sale  moneys  of  surplus  lands  are  to  be  applied  to  the  pur- 
poses of  the  special  Act,  and  as  tlie  payment  of  overdue  debentures  ought  to  be 
taken  to  be  the  first  duty  of  a  company,  therefore  the  debenture-hokleis  have  a 
right  to  sustain  a  suit  for  this  apphcation  of  the  sale  moneys  in  payment  of  the 
debentures.    There  is  no  doubt  that  if  the  company  were  to  use  these  sale-moneys 
in  paying  debentures  th^  would  be  acting  in  accordance  with  their  powers;  but 
even  admitting  that  paying  debentures  is  a  purpose  of  the  special  Act,  there  are 
many  other  purposes,  and  the  directors,  and  not  the  debenture-holders,  must,  in 
my  opinion,  be  the  judges  to  which  of  several  purposes  the  moneys  are  to  be  ap- 
plied.    Wliether  if  a  company,  after  mortgaging  the  undertaking,  were  to  apply 
their  capital  or  other  moneys  which  ought  to   go   into   and   improve    the 
undertaking  to  purposes  wholly  foreign  to  the  undertddng,  they  could  be 
oontroUed  by  debenture-holders  is  a  question  which  may  at  some  time  have 
to  be  considered,  but  which  does  not  arise  in  the  present  case.    Tlie  observa- 
tions which  I  have  made  show  that,  in  my  opinion,  no  distinction  should  be  made 
between  the  sale  moneys  and  the  interim  rents  of  surplus  land."— 6^ar<futer,  Draw* 
bridge,  ifc.^  v.  London  Chatham  and  Dover  Ry,  Co,  36  L.J.,  Ch.  323. 

Company — Winding  up:  Bills  of  exchange:  Set-off. — ^The  holders  of  dishonoured 
bills  of  an  insolvent  company,  being  also  acceptors  of  other  bills  not  arrived  at 
maturity,  which  are  in  the  poeaeBsion  of  the  omcial  liquidator  of  the  company,  are 
not  enttUdd  under  the  Companies'  Act  1862,  s.  95,  to  have  their  acceptances  re- 
tained by  the  official  liquidator  and  not  negotiated  until  due,  when  a  right  of  set- 
off would  arise.  Holders  of  dishonoured  acceptances  of  a  company  which  is  being 
wound  up  cannot,  either  at  law  or  in  equity,  set-off  the  present  liability  of  the 
company  upon  such  acceptances  against  a  future  liability  of  themselves  on  other 
bills  accepted  by  them,  and  which  the  company  holds.  Nor  does  set-off  in  bank- 
ruptcy apply  to  such  a  case. — Commercial  Bank  Corporation  of  India  and  the 
EaMt,  ex  parte  Smith,  Fleming,  &  Co,,  36  L.J.,  Ch.  833. 

Bankkuptcy — Policy  of  assurance:  Assignee:  Notice. — ^W.  having  mortgaged  a 
policy  of  insurance  on  his  own  life,  became  bankrupt,  and  died  four  years  after 
the  iMinkruptcy.  The  mortgagee  gave  notice  to  the  insurance  office  and  claimed 
the  proceeds  of  the  policy.  No  previous  notice  had  been  given  of  the  mortgage  or 
of  the  bankruptcy : — Held,  that  notice  after  the  bankruptcy  was  insufficient,  and 
that  the  policy  remained  in  the  order  and  disposition  of  the  bankrupt.  No  act  of 
an  assignee  for  value  after  bankruptcy  can  give  validity  to  his  assigument  as 
against  assignees  in  bankruptcy. — Webb^s  Policy,  36  L.J.,  Ch.  341. 
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ENTAIL  IMPROVEMENTS. 

Without  entering  upon  the  general  subject  of  the  policy  of  en- 
tails, we  wish  to  draw  attention  to  a  special  point  arising  out  of 
the  Montgomery  and  Rutherfurd  Acts,  which,  because  productive 
of  hardship,  is  felt  not  the  less  but  the  more  because  it  falls  un- 
equally and  accidentally. 

The  Montgomery  Act  (10  Geo.  III.  a  51),  the  first  to  remove 
any  of  the  asperities  of  the  early  entail  law,  provided  that  an 
heir  in  possession  who  laid  out  money  in  certain  operations  for 
the  improvement  of  the  lands  or  mansion-house  of  an  entailed 
estate,  should  be  a  creditor  of  the  succeeding  heirs  of  entail  to 
the  extent  of  three-fourths  of  the  sum  so  expended, — the  expen- 
diture by  one  heir  not  being  effectual  i6  constitute  such  claim  for 
more  than  four  years'  free  rent,  in  the  case  of  improvements 
upon  the  lands,  and  two  years'  free  rent  in  the  case  of  the  man- 
sion-house. Machinery  was  provided  for  constituting  these 
claims  so  as  to  make  them  effectual  against  the  next  heir,  and 
other  machinery  was  provided  by  the  Rutherfurd  Act  (11  &  12 
Vic.  a  36),  which,  without  repealing  the  previous  method,  pro- 
vided two  other  modes  of  recovering  a  proportion  of  improve- 
ment expenditure,  viz.  an  annualrent  for  23  years  out  of  the 
lands  at  an  advanced  rate  of  interest  (7  1-1 0th  per  cent)  upon 
three-fourths  of  the  sum  expended, — and  a  bond  and  disposition 
in  security,  with  power  of  sale,  over  the  fee  of  the  estate,  for 
two-thirds  of  the  sum  expended. 

The  particular  kinds  of  improvement  thus  authorised  are  defined 
in  sections  9  and  27  of  the  Montgomery  Act,  namely  :  enclosing, 
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planting,  draining,  erecting  farm-houses  and  offices  or  outbuildings 
for  the  same  ;  building  a  mansion  or  offices  or  repairing  or  adding 
thereto.  To  these  have  been  added  by  the  Rutherfurd  Act,  sea 
20, — ^private  roads  made  through  any  entailed  estate,  or  by 
means  of  immediate  access  thereto  ;  and  by  the  Cottage  Act  of 
1860  (23  &  24  Vic,  c.  95),  erection  of  cottages  for  the  la- 
bourers, farm -servants,  and  artizans  upon  entailed  estates. 

This  e^haust9  the  catalogue  of  Montgomery  improvements. 
But  the  Butherfurd,  Act  haa  authorised  improvements  of  a  more 
general  description,  commonly  called  pei^rtiatient  improvements, 
as  that  is  the  sole  description  by  which  they  are  pointed  out  in 
the  Act.  An  heir  of  entail  may  (§  26)  apply  to  the  Court  for 
authority  to  uplift  and  apply,  among  other  purposes,  "  in  per- 
manently improving"  the  entailed  estate,  "  or  in  repayment  of 
money  already  expended  in  such  improvements,"  funds  which 
would  otherwise  be  applied  to  the  purchase  of  additional  landa 
to  be  entailed* — such  as  the  proceeds  of  the  sale  of  a  portion  of 
the  estate,  railway  compensation  money,  or  trust  funds  directed 
to  be  entailed  There  is  no  restriction  as  to  the  nature  of  these 
improvements.  It  is  only  necessary  that  the  money  be  applied 
in.  permanently  improving  the  entailed  estate. 

There  are  thus  two  sets  of  entail  improvements  existing  along 
side  of,  but  distinct  from  each  other, — permanent  improvements 
not  being,  necessarily  Montgomery  improvements, — and  Montgo- 
mery improvements  not  being  necessarily  permanent  improve- 
ments. Montgomery  improvements  are  strictly  defined.  Ruther- 
furd or  permanent  improvements  apply  to  the  whole  range  of 
meliorations  of  a  permanent  kind  which  a  proprietor  can  execute 
on  his  estate.  The  former  are  strictly,  the  latter  liberally  in- 
terpi^ted 

A  few  instances  will  show  that  this  is  not  a  difference  of  mere 
words.  Thus,  with  a  view  effectually  to  drain  unreclaimed  or 
barren  land,  it  is  often  necessary  to  trench  it ;  yet  trenching, 
even  in  the  clearest  cases  of  absolute  necessity,  and  when  accom- 
panied with  draining,  has  been  held  excluded  by  the  teims  of 
the  Montgomery  Act,  where  draining  only  is  mentioned.  In 
Ramsay  (1852,  17  D.  74)  L754  had  been  expended  in  trench- 
ing 170  acres  of  barren  land,  and  thereby  rendering  it  produc- 
tive ;  and  in  regard  to  nearly  the  whole  of  this  sum,  the  man  of 
skill  reported  that  "  it  was  not  merely  necessary  to  complete  the 
improvement  of  the  barren  waste  ground,  but  essential  to  render 
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tiie  corresponding  drainage  operative  and  effective/'  and  that  the 
drainage  expenditure  would  have  been  useless  without  uniting 
with  it  the  process  of  trenching  by  pick  and  spade.  Farquhar- 
8on,  1855,  18  D.  1044,  was  a  still  stronger  case.  The  Court, 
however,  in  both  cases,  disallowed  the  sums  claimed,  on  the 
ground  that  the  operations  of  trenching  and  draining  ate  sepaiute 
and  distinct,  and  the  latter  only  is  mentioned  in  the  statute. 

These  decisions  are  uniformly  acted  upon,  and  petitioners  and> 
repoi-ters  consider  it  hopeless  now  to  bring  the  subject  under 
the  notice  of  the  Court.  Hence,  though  such  claims  to  a  large 
amount  are  often  entered  in  the  accounts  of  expenditure,  they  are 
rigorously  struck  off  by  the  professional  reporter.  On  the  other 
hand,  trenching  is  recognised  as  a  permanent  improvement  in  the 
sense  of  the  Rutherfurd  Act.  ^kene  1857,  19  D.  964,  and 
Oardon,  1860,  22  D.  1503. 

A  similar  difficulty  has  been  felt  in  regard  to  embanking  por- 
tions of  estates  to  protect  them  against  the  encroachment  of  rivers 
or  the  sea.  This  has  in  some  cases  been  overcome,  by  shewing 
that  the  embanking  was  necessary  to,  or  was  a  means  of  draining 
or  e7iclosing»  But  the  judgments  scarcely  appear  to  be  uniform, 
as  will  be  seen  fi*om  the  cases  of  Anderson  (9  Dec  1852,) 
Duncan's  Manual,  Kinnaird  (1849,  21  Jur.  406),  BaiUie 
(1850,  22  Jur.  582),  and  Duke  of  Athole  (1851,  17  D.  1015), 
the  two  former  being  refused,  and  the  two  latter  granted.  In 
the  Duke  of  Athole's  case  the  interlocutor  bore  that  the  charge 
was  sustained  as  for  drainage,  and  in  Mr  Baillie's  as  necessary 
for  drainage.  These  grounds  very  much  resemble  those  on  which 
trenching,  as  distinguished  from  draining,  was  disallowed.  Such 
operations  would  no  doubt  be  all  reckoned,  as  they  truly  are,  per- 
manent improvements,  and  there  would  be  no  difficulty  in  having 
their  cost  defrayed  from  the  sources  pointed  out  in  sec  26  of  the 
Rutherfurd  Act,  where  such  exist.  A  case  of  somewhat  similar 
straining  occurs  in  Porterfield  (1 853,  15  D.  428),  where  the  cost 
of  a  loch  in  a  sheep  park,  and  a  pond  in  a  garden,  were  sustained 
as  for  drainage,  the  practical  reporter  stating  that  the  *'  loch  and 
pond,  being  the  recipients  of  the  drainage  water  of  lands  adjoin- 
ing, are  to  that  extent  useful  for  the  purpose  of  the  drainage  of  thd' 
lands  referred  to,  although  other  outfalls  as  suitable  could  have 
been  obtained  at  less  expense,  but  the  lands  and  heritages  would 
not  have  been  thereby  improved  to  the  same  extent.  It  is  surely 
far  from  expedient  that  the  granting  of  claims  for  valuable  and 
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beneficial  improvements  should  be  perilled  upon  the  fact  that  the 
operations  are  useful  for  other  than  their  primary  purposes.  The 
law  is  thus  left  uncertain  in  its  application,  and  parties  are 
tempted  to  strain  the  &ct8  of  a  case  to  correspond  with  the 
restricted  language  of  the  statute. 

Again,  the  erection  of  farmhouses  and  offices  being  a  Mont- 
gomery improvement,  the  cost  of  such  buildings  is  readily  granted, 
but  shooting  lodges  are  on  a  different  footing,  not  being  men- 
tioned in  the  statute.  Indeed,  when  the  Act  was  passed  they 
were  no  doubt  seldom  used  except  by  the  heir  of  entail  and  his 
friends,  for  a  few  weeks  in  autumn,  when  no  great  hardship 
would  be  felt  that  the  comforts  were  not  always  such  as  might 
be  had  at  home.  Now,  however,  Highland  estates  have  become 
exceedingly  valuable,  chiefly  on  account  of  their  shootings,  which 
are  now  constantly  let  on  lease,  and  at  high  rents,  implying  and 
requiring  good  house  accommodation.  These  rents  too  are  not 
reckoned  as  mere  perquisites  of  the  heir  in  possession,  but  form 
part  of  the  legal  rents  of  the  estate,  and,  whether  the  shootings 
be  let  or  not,  are  included  when  calculations  are  made  for  family 
purposes,  founded  upon  the  rent  of  the  estate  {LeUh,  1862,  24 
D.  1059).  On  some  estates  the  shootings  produce  as  much  or 
more  than  the  agricudtural  subjects.  But  the  cost  of  erecting 
shooting  lodges  has  been  uniformly  rejected  as  a  Montgomery 
improvement ;  and  we  cannot  but  think  that  the  rule  was  very 
sternly  applied  in  Davidscm  (1859,  21  D.  1086).  Here  the  sum 
of  £850,  expended  in  erecting  a  dwelling-house  and  offices  for 
the  tenant  of  grazings  and  shootings,  was  disallowed,  though 
there  was  a  lease  to  a  resident  tenant,  for  the  period  of  17  years 
as  to  the  shootings,  and  1 9  years  as  to  the  grazings,  at  a  rent  of 
£620,  of  which  £360  was  applicable  to  the  shootings,  and  £260 
to  the  grazings.  The  Lord  President  observed — "It  is  not 
alleged  that  this  house  is  a  kind  of  building  that  would  be  proper 
and  suitable  for  a  farm-house,  but  that  it  serves  the  double  pur- 
pose of  affording  accommodation  as  a  shooting  lodge,  while  it  also 
serves  as  a  farm-house  to  the  tenant  of  the  grazings — he  being 
also  tenant  of  the  shootings.  It  does  not  appear  to  me  that  such 
a  building  falls  within  the  description  in  the  statute  of  a  farm- 
house. It  \A  something  different  and  more  extensive  than  a  farm- 
house." And,  to  the  suggestion  that  the  Court  should  allow 
what  would  be  suitable  to  a  faim-house  alone,  he  replied,  "  That 
geems  a  reasonable  suggestion  if  we  were  here  exercising  legislative 
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powers."  We  are  not  aware  that  it  has  been  decided  that  shoot- 
>g  lodges  ^re  permanent  improvements  in  the  sense  of  the 
Rutherfurd  Act,  but  looking  to  the  miscellaneous  claims  that  have 
been  sustained  under  that  head,  it  cannot  be  doubted  that  they 
would. 

If  such  claims  as  those  above  mentioned  have  been  rejected,  it 
is  not  wonderful  that  building  a  tile  work,  a  thirlage  mill,  or  a 
gamekeeper's  house,  constructing  a  well,  erecting  a  steamboat  pier 
to  give  access  to  an  estate  from  the  Frith  of  Clyde  have  met  with 
the  like  fate.  Upon  the  analogy  of  other  cases  all  these  would 
probably  have  been  sustained  as  "permanent  improvements." 
Lockhart  (1852  14  D.  922)  is  a  direct  authority  as  regards  a  flour 
milL 

These  instances  have  been  cited,  not  on  the  ground  that  they 
should  or  could  have  been  otherwise  decided  under  the  present 
statutes,  but  as  illustrating  the  inequalities  that  have  been  inad- 
vertently introduced  by  the  legislature.  It  is  to  be  remembered 
also  that  we  have  before  us  only  a  few  of  the  multitude  of  cases 
of  similar,  or  greater  hardship,  with  \vhich  practitioners  must  be 
familiar  in  chambers.  It  is  only  the  improvements  that  seem  to 
have  some  resemblance  in  description  to  the  language  of  the 
statutes  that  are  seriously  contested,  and  find  their  way  into  the 
reports,  but  many  thousand  pounds  must  have  been  beneficially 
expended  upon  entailed  estates,  of  which  the  heir  in  possession 
finds  it  impossible  to  recover  any  part.  Lord  Curriehill  said,  in 
i;Uiot,  1861,  23  D.  882,  '^Permanent  improvements "  (and  he 
uses  the  words  in  their  popular  sense)  "  on  an  entailed  estate  form 
in  efifect  additions  to  the  estate,  and  indeed  additions  more  valu- 
able to  the  heirs  of  entail  as  a  body,  than  if  additions  were  made 
to  the  extent  of  the  estate  by  other  lands  being  purchased  with 
the  money,  and  entailed  on  the  same  heirs ;  and  therefore  the 
heir  who  lays  out  his  funds  in  making  such  an  addition  to  the 
estate  has  a  strong  claim  in  equity  to  be  reimbursed  out  of  the 
estate  so  improved  by  him."  But  under  the  present  statutes  one 
heir  of  entail  is  able  to  obtain  reimbursement  in  whole  or  in  part 
of  improvement  expenditure,  because,  for  example,  a  line  of  rail- 
way has  been  carried  through  his  estate  for  the  damage  caused 
by  which  he  gets  compensation,  which  he  is  authorised  to  apply 
to  repay  the  cost  of  improvements  of  whatever  kind,  if  permanent ; 
while  his  less  fortunate  neighbour,  who  has  not  recourse  upon  any 
such  compensation  money,  cannot  be  reimbursed  from  that  source, 
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and  cannot  dhai^  the  estate  by  annualrent  or  bond,  because  his 
improvements  do  not  square  with  the  precise  language  of  the 
statute  of  1770,  when  perhaps  many  of  them  were  unknown  and 
could  not  have  been  purposely  excepted.  The  reason  of  the  in- 
equality is  simply  this,  that  an  act  nearly  100  years  old  fails  to 
express  in  detail  the  various  kinds  of  improvements  which  pro- 
prietors now-a-days  find  it  advantageous  to  execute.  Agriculture 
seems  to  have  been  the  only  source  of  revenue  then  contemplated 
from  landed  property,  and  even  in  this  department  there  is  not 
sufficient  latitude  to  meet  the  various  agricultural  improvements 
and  appliances  which  may  beneficially  be  made.  But  what  of 
estates  whose  revenues  are  derived  from  game,  from  fishings,  from 
the  growing  of  wood,  from  mills  for  grinding  corn,  fee.,  cutting 
wood,  or  carding  wool,  &c.,  &c.,  and  from  works  of  many  other 
kinds  ?  It  may  be  much  more  remunerative  and  more  suitable 
to  the  position  and  ciixsumstanees  of  the  estate  that  such  sources 
of  revenue  shoidd  be  developed  at  much  expenditure  and  with 
doubtful  prospects,  than  that  its  agricultural  capabilities  should 
be  devdoped.  Yet  the  heir  is  entitled  to  reimbursement  of  ex- 
penditure for  the  agricultural  improvements  of  the  Montgomery 
Act,  without  regard  to  their  permanency^  for  it  has  been  more 
than  once  stated  from  the  bench  that  Montgomery  improvements 
'-  are  not  required  to  be  of  a  permanent  nature."*  And  on  the 
other  hand,  an  heir  who  seeks  to  develop  the  real  resources  of  an 
estate  is  left  to  do  so  for  the  benefit  of  succeeding  heirs  all  at  his 
own  cost,  unless  he  is  fortunate  enough  to  get  a  windfall  of  money 
by  bequest  or  a  railway  compeuKation  claim.  Of  course,  the 
natural  effect  of  this  is  to  discourage  heirs  of  entail  from  execut- 
ing such  improvements  at  all. 

We  have  not  mentioned  mines  and  quarries  as  subjects  for 
which  expenditure  may  be  beneficially  made,  for  as  their  working 
takes  from  the  substance  of  the  estate  the  next  heirs  of  entail  are 
not  benefitted  by  anything  that  facilitates  the  operations,  except 
perhaps  the  immediately  succeeding  heirs  who  continue  the  work- 
ings with  the  appliances  furnished  by  their  predecessor. 

The  remedy  we  venture  to  suggest  for  these  anomalies  is  evi- 
dent enough  ;  namely,  an  enactment  that  all  permanent  improve- 
ments in  the  sense  of  the  Butherfurd  Act  be  deemed  improvements 
of  the  nature  contemplated  by  the  Montgomery  Act,  so  that  the 

*  Lord  CttiriehiU  in  Elliot,  Bupnt, 
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heir  may  have  all  the  means  of  reimbursement  at  present  applic- 
able only  to  the  latter,  and  all  the  varieties  of  improvement  at 
.present  confined  to  the  fonner.  It  might  perhaps  be^  still  better 
if  Montgomery  improvements,  as  such,  were  abolished,  allowing, 
of  com:^e,  the  same  operations  to  be  charged,  if  truly  permanent 
improvements.  The  effect  of  this  would  be  to  require  permanency 
as  an  element  in  all  entail  improvements,  which,  as  already  meii>- 
tioned,  is  not  at  present  the  case  as  to  those  under  the  Montgomery 
Act. 
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The  case  of  Dickson  v.  Mathew,  1st  Div.,  June  28,  was  character- 
ised by  Lord  Deas,  who  dissented,  as  one  of  great  difficulty.  It  de- 
cides that  a  bond  merely  acknowledging  the  subsistence  t>f  former 
debts  granted  by  a  bankrupt  within  the  sixty  days  before  bank- 
ruptcy, not  giving  the  grantee  any  preference  over  other  creditors^ 
but  only  enabling  him  to  rank  as  an  ordinary*  creditor  in  the  seques- 
tration pari  passu  with  the  lowest  class  of  unsecured  creditors,*  is 
not  challengeable  under  1696,  c.  5,  not  being  a  deed  "  in  farther  se- 
curity in  preference  to  other  creditors.*'  The  Lord  President  thoiight 
tiiat  this  was  not  necessarily  in  conflict  with  the  dictum  c^  Mr  Bell, 
Com.  II.  213,  that  "from  the  moment  of  constructive  bankruptcy 
the  debtor  can  do  no  act  by  which  the  situation  of  his  creditors  can 
be  altered,  even  to  the  effect  of  establishing  equality  amox^  them," 
which  was  founded  on  as  an  authority  by  the  trustee.  It  was  held, 
however,  that  the  grantee  could  not  rank  for  interest  upon  the  in^- 
terest  accumulated  in  the  bond. 

Holly  V.  Lang,  1st  Div.,  June  27,  teaches  an  important  lesson  in 
pleading,  and  is  one  of  several  recent  warnings  against  the  looseness 
with  which  records  are  sometimes  framed  in  Sheriff  Courts,  and  the 
improper  indulgence  with  which  such  pleading  is  treated  by  Sheriffa 
A  petition  for  summary  ejection  of  the  widow  of  a  deceased  pro- 
prietor from  premises  which  she  had  occupied  for  seven  years  under 
an  ex  facie  good  liferent  right  granted  by  her  husband,  did  not  al- 
lege that  the  possession  of  the  respt  was  vicious  or  precarious,  and 
did  not  aver  any  other  special  ground  for  the  exercise  of  the  extra- 
ordinary remedy  of  summary  ejection ;  but  merely  stated  the  title 
of  the  petitioner  as  trustee  on  the  sequestrated  estate  of  the  son  and 
heir  of  the  respondent's  husband,  and  that  the  respondent  was  in 
possession.  It  sometimes  requires  a  considerable  amount  of  tact  and 
knowledge  to  state  a  relevant  case,  but  we  trust  that  instances  of 
such  gross  inaccuracy  as  this  are  rare  in  any  Court 

In  Pwrves  v.  Brock^  1st  Div.,  July  9,  it  was  held  that  the  price 
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paid  for  an  article  sought  to  be  recovered  does  not  oonclnsively  fix  the 
value  of  it,  so  as  to  ascertain  the  value  of  the  cause  in  a  question  as 
to  the  competency  of  an  advocation,  because  the  value  may  be  much 
greater  to  the  possessor  than  to  others.  Thus  the  mention  in  the 
condescendence  of  the  price  paid  for  a  tup  which  had  been  wrongly 
delivered  to  the  defr.  after  a  ssAe,  and  for  deliveiy  of  which  a  petition 
was  presented  to  the  Sheriff,  was  held  not  to  show  that  the  value  of 
the  subject  matter  of  the  process  was  under  L.25,  and  the  respondent 
objecting  to  the  competency  of  advocation,  was  therefore  held  not  to 
have  discharged  the  onus  lying  upon  him  by  pointing  to  the  admis- 
sion on  record  The  Lord  President  animadverted  strongly  on  the 
delays  which  had  occurred  in  leading  the  proof  in  this  case.  Tt  can- 
not be  too  constantly  remembered  in  the  Sheriff  Courts  that  the  Act 
provides  "  that  the  diet  of  proof  shall  not  be  adjourned  unless  on 
special  cause  shown,  which  shall  be  set  forth  in  the  interlocutor 
making  the  adjournment ;  and  the  proof  shall  be  taken  as  far  as 
may  be  continuously/*  &c. 

In  Elliot,  <&&,  V.  Hunter,  &c.  (Heritors  of  Kirkton  v.  Minister,  &a) 
July  12,  the  Second  Division  had  occasion  to  consider  the  law  as  to 
^he  obligation  upon  the  heritors  of  a  parish  to  make  additions  to  the 
manse,  and  they  affirmed  the  principle  established  by  the  cases 
of  Lochcarron  and  Svmington  (Mackenzie  v.  Mackenzie,  June  30, 
1835,  13  S.  1014,  and  Carmichael  v.  M'Lean,  2oth  May  1837,  15 
S.  1020,  9  Jur.  458),  and  recently  restated  by  Lord  Jerviswoode  in 
Heritors  of  Kiv/goldrum  v.  Haldane  (Jan.  24,  1863,  1  Macph.  325), 
(1)  that  mere  insufficiency  of  a  manse  in  point  of  size  to  accom- 
modate the  family  of  the  minister  does  not,  at  least  where  it  has 
been  at  a  not  very  distant  date  repaired  or  improved  by  the  heritors, 
and  not  objected  to  by  the  minister  and  Presbytery  as  insufficient, 
entitle  the  minister  to  a  new  manse  or  to  additions  to  the  existing 
building,  but  (2)  that  where,  as  Lord  Moncreiff  expressed  it,  '■'  the 
manse  requires  very  considerable  and  universal  repairs  to  render  it 
habitable  at  all,''  or,  as  Lord  Jerviswoode  put  it,  it  is  "  truly  in  such 
a  state  of  disrepair  as  to  be  incapable  of  repair,  or  so  nearly  so  as  to 
render  the  expense  of  repair  not  far  short  of  the  expense;  of  a  new 
manse,"  it  is  not  incompetent  for  the  Presbytery  to  decern  for  addi- 
tions as  well  as  repairs.  In  this  case  the  manse  had  been  built  so 
recently  as  1840,  and  had  been  occupied  without  objection  till  1857 
by  the  late  incumbent ;  and  the  repairs  which  were  claimed,  and 
which  the  heritors  did  not  refuse  to  execute,  were  of  course  compa- 
ratively trifling.  Lord  Cowan  observed  that  he  would  not  say  that 
the  amount  of  repair  required  in  order  to  justify  the  order  for  a  new 
manse  must  be  so  great  as  to  make  that  the  only  alternative,  so 
that  apparently  the  language  of  Lord  Moncreiff  above  cited  seems 
more  nearly  to  express  the  view  of  the  Court  than  the  more  cautious 
statement  of  Lord  Jerviswoode,  or  than  that  of  Bell,  Princ,  1169. 
The  principle  is  clearly  enough  but  somewhat  diffusely  stated  by  Mr 
Duncan  in  his  ''  Parochial  Ecclesiastical  Law,"  pp.  381,  382.    The 
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present  case  and  that  of  Kingoldnim  in  the  Outer  House  are  valu- 
able chiefly  as  aiding  in  the  application  of  the  rule,  which  must  in 
many  cases  be  difficult 

The  Breadalbane  case  has  been  tenninated  by  a  decision  of  the 
House  of  Lords  in  favour  of  Mr  Campbell  of  Glenfalloch.  The  most 
obvious  reflection,  after  reading  the  judgments  in  the  Court  of  Ses- 
sion and  Appellate  Court,  is,  that  only  the  greatness  of  the  prize 
could  have  tempted  to  the  long  and  hopeless  struggle  in  which  Bore- 
land  and  his  supporters  have  now  been  defeated.  The  decision  of 
the  Courts  cannot  be  said  to  have  evolved  any  new  law,  but  the 
rules  of  the  Scotch  marriage  law  have  been  elaborated  and  eluci- 
dated in  a  most  exhaustive  manner  by  both  courts,  and  so  far  at 
least  as  regards  habit  and  repute  marriages,  have  been  placed  on  a 
more  satisfactory  basis  of  reason  and  justice  than  ever  before. 
We  are  no  bigoted  admirers  of  the  Scotch  law  of  marriage;  but 
we  desire  in  any  imperial  legislation  on  the  subject  that  the  best 
parts  of  our  system  should  not  be  sacrificed  for  the  sake  of  mere 
uniformity,  and  in  deference  to  the  unreasoning  prejudice  of  southern 
journalists. 

It  is  rather  absurd,  though  not  surprising,  that  English  critics, 
who  know  little  of  the  case  and  nothing  of  the  law,  should  make 
the  Breadalbane  case  the  text  for  sermons  upon  the  urgent  need  of 
improvement  in  the  marriage  law.  Even  the  Law  Times,  which 
ought  to  know  better,  chimes  in  with  the  cuckoo  cry.  It  is  to  be 
regretted  that  the  judgment  of  the  House  of  Lords  was  not  reported 
in  the  TiTnes  except  in  the  most  meagre  and  unsatisfactory  way  ; 
indeed  a  report  of  the  judgment  of  Lord  Cranworth  would  have  been 
the  most  thorough  refutation  of  the  leading  article  which  occupied 
the  space  that  should  have  been  devoted  to  the  opinions  of  the  law 
lords.  That  judgment  tended  to  show  that  in  the  particular  point  at , 
issue  the  law  of  Scotland  has  the  advantage  of  the  law  of  England, 
and  his  lordship  even  seemed  to  admit  the  justice  and  equity  of  le- 
gitimation per  svbseqttens  matrimonium.  But  there  is  much  reason 
to  believe  that  even  in  England  in  similar  circumstances  the  same 
decision  would  have  been  givea  In  fact  the  case  was  one  of  evi- 
dence and  not  of  law.  A  multitude  of  legal  points,  some  of  them 
curious  enough,  cropped  up  here  and  there,  and  some  were  keenly 
contested ;  but  the  real  question,  the  true  solution  of  which  has 
hardly  ever  been  dubious,  was  whether  there  was  sufficient  evidence 
of  the  intention  of  the  grandfather  and  grandmother  of  the  present 
Earl  of  Breadalbane  to  take  one  another  for  husband  and  wife. 

The  only  novelty  which  the  most  diligent  legal  students  have  dis- 
covered in  the  judgment  of  the  Scotch  Court  was  the  doctrine  laid 
down  in  the  opinion  of  the  present  Lord  President,  Lord  Neaves, 
and  Lord  Mure,  that  cohabitation  and  repute  are  not  merely  evi- 
dence of  matrimonial  consent,  but  are  a  legal  mode  of  contracting 
marriage — a  doctrine  which  received  support  from  some  obiter  dictx 
in  former  cases,  but  was  never  before  formally  enunciated.    This 
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view  has  been  negatived,  by  the  opinion  of  Lord  Cranworth  at  leasts 
in  the  Court  of  Appeal ;  but  after  all  the  difference  between  the 
two  ways  of  stating  the  law  is  rather  verbal  than  real.  The  prac- 
tical diti'erence  is  small  between  saying  that  cohabitation  and  repute 
make  marriage,  and  that  they  prove  it. 

At  a  very  early  stage  of  the  case  it  appeared  that  an  important 
point  was  to  be  made  of  a  rule  of  the  Canon  Law  against  marriage 
between  persons  who  have  committed  adultery.  It  was  very  soon 
apparent,  however,  that,  as  Lord  Barcaple  put  it,  "  the  Act  1600,  a 
16,  is  of  itself  a  sufficient  answer  to  the  plea.  ...  It  implies 
that  there  is  no  impediment  to  the  marriage  where  there  has  not 
been  a  divorce.''  Perhaps  after  all,  even  if  the  Canon  Law  rule  had 
been  adopted  in  the  law  of  Scotland  it  would  have  had  no  applica- 
tion  in  this  case.  It  is  thus  stated  by  Sanchez  (De  Matr.  YIL  78. 
1),  ''Duo  sunt  crimina  quae  matrimonium  subsequens  dirimunt, 
Prius  est  adulterium  cum  machinatione  mortis  alterius  conjugis. 
Posterius  vero  adulterium  cum  fide  data  de  contrahendo  post  conju- 
gis mortem  vel  cum  contractu  matrimonii  de  praesenti  cum  adul- 
tera.*'  Another  question  was  raised  which  received  considerable  at- 
tention from  the  Canonists,  viz..  Whether  it  was  necessary  to  the 
validity  of  any  subsequent  marriage  of  James  Campbell  and  Mrs 
Ludlow  that  the  death  of  Christopher  Ludlow  should  have  been 
known  to  them.  There  was  no  proof  of  this,  but  the  difficulty  was 
got  over  (see  opinions  of  Lord  Barcaple  and  the  Lord  Chancellor) 
by  assuming  that  they  must  in  fact  have  been  acquainted  with  an 
event  so  important  to  them.  The  student  of  the  Canon  Law,  if 
there  be  now  any  such,  may  be  interested  by  the  chapters  of  San- 
chez dealing  with  similar  questions.     (De  Matr.  II.  35,  &c.) 

The  historian  of  Law,  or  indeed  any  historian  who  traces  the  pro- 
gress and  the  various  forms  of  human  thought,  might  make  an  in- 
structive chapter  upon  the  differences  in  the  treatment  of  questions 
wonderfully  similar  by  the  ecclesiastical  lawyers  of  the  seventeenth 
and  previous  centuries,  and  the  law  lords  of  the  nineteenth.  An- 
other and  more  curious  parallel  than  those  to  which  we  have  referred 
will  be  found  in  the  case  of  Longworth  v.  TdverUmy  in  its  last  stage. 
House  of  Lords,  July  30.  It  was  there  held  that  the  Court  will  in 
its  discretion  reAise  to  sustain  a  reference  to  oath  where  the  interests 
of  thii-d  parties  may  be  affected.  Other  grounds  of  judgment  were 
stated,  but  that  was  the  ratio  decidendi  chiefly  relied  on.  We  do  not 
at  present  discuss  the  judgment,  or  consider  the  cogent  arguments  of 
Lord  Deas  against  it ;  but  refer  to  the  doctrine  of  Covarruvias,  Dt 
Spans.  I.  4.  1.  5.  After  stating  that  the  church  had  introduced  a 
presumpHo  juris  et  dejure  in  favour  of  marriage  where  copula  has 
followed  upon  spousals,  he  lays  it  down  that  this  presumption  can- 
not be  overcome  by  the  admission  of  the  party  "  pro  quo  jus  prae- 
sumit " ;  where  at  least  either  collusion  may  be  suspected  or  the 
interests  of  persons  not  appearing  in  the  cause  may  be  prejudiced. 
He  then  proceeds  to  notice  the  opinion  that  *'  in  causa  matrimoni- 
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ali  non  esse  deferendum  juramentum  actori  ab  ipso  reo  nee  reo  ab 
aetore,  etiamsi  nullae  essent  aliae  probationes,  quando  ex  hoc  jura- 
mento  posset  praejudicium  alii  quam  deferenti  inferri  :  cum  ille.  qui 
non  detulit,  contendat  cum  altero  ex  litigantibus  matrimonium  con- 
traxisse  vel  contractum  non  tenuisse:  si  enim  ex  delatione  alterjuraret 
pro  matrimonio  et  istud  juramentum  teneret ;  tertius,  qui  praetendit 
matrimonium  cum  litigante  contraxisse  maneret  aliquo  pacto  elusus : 
sic  etiam  si  ex  delatione  juramentum  fieret  contra  matrimonium,  tertius 
qui  contendit  matrimonium  per  eum  cum  altero  ex  litigantibus  contrac- 
tum, non  valuisse,  propter  primum  conjugium  super  quo  litigatur,  frus- 
traretur  suo  jure  quod  forsan  habet.  Quo  fit  ut  delatio  juramenti,  etiam 
ubi  nulla  adest  probatio  in  causa  conjugali,  sed  reus  est  omnino  absol- 
vendus,  minime  sit  admittenda,  quando  ex  ilia  delatione  posset  alii 
nocumentum  aliquod  inferri,  qui  tamen  eandem  litem  minime  tractat, 
ex  ejus  vero  decisione  sperat  damnum  aut  commodum  quoad  pro- 
priam  causam  ;'*  &c.  Though  not  cited,  Covarruvias  states  the  case 
for  Mrs  Forbes  quite  as  clearly  and  much  more  briefly  than  our 
modern  judges  have  done. 


Disfranchisement  of  Agents. — In  reference  to  the  clause  in  the 
English  Eeform  Bill  disfranchising  law  agents  employed  by  candid- 
ates at  elections,  the  Law  Times  says : — We  had  hoped  that  the 
Lords  would  have  rescued  the  Profession  from  the  unmerited  insult 
inflicted  upon  them  by  the  House  of  Commons  by  disfranchising  all 
solicitors  whose  professional  services  are  retained  at  an  election. 
The  clause  was  based  on  the  assumption  that  solicitors  habitually 
vote  for  any  party  that  will  employ  them,  and  that  the  vote  is  the 
object  of  the  retainer — ^in  plain  terms,  that  they  sell  their  franchise 
for  a  fee.  Members  of  Parliament  ought  to  have  known  that  such  an 
assumption  is  wholly  false  and  unfounded.  The  solicitors  are  not 
for  sale,  either  in  boroughs  or  counties.  They  have  principles,  and 
they  belong  to  parties,  like  other  men ;  but  their  knowledge  of  law, 
their  aptitude  for  business,  and  their  necessarily  extensive  local  in- 
formation, peculiarly  adapt  them  to  be  election  agents,  and  they  are 
retained  exclusively  with  reference  to  their  services,  and  not  to  their 
votes.  If  the  retainer  was  the  purchase  of  a  vote  it  would  be  a  very 
costly  one,  and  the  same  money  might  be  used  much  more  profitably. 
Why,  then,  are  they  to  be  disfranchised?  The  object  of  the  exclu- 
ion  of  agents  was  to  prevent  bribery  under  colour  of  employment. 
Notoriously  messengers  were  engaged  in  multitudes,  for  no  other 
purpose  than,  under  the  name  of  employment,  to  put  money  in  their 
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pockets,  and  so  buy  their  votes  without  liability  to  the  penalties  for 
bribery.  It  was  right  to  prevent  this  to  some  extent  by  forbidding 
persons  so  employed  to  vote,  and  thus  to  destroy  the  motive  for  sham 
engagements.  But  it  is  quite  otherwise  with  professional  agents. 
They  cannot  be  dispensed  with.  An  election  could  not  be  conducted 
without  their  assistance,  and  they  are  so  costly,  that  no  candidate 
would  employ  more  of  them  than  necessity  compelled.  To  enact 
that  they  shall  not  vote  is  an  insult  for  which  the  parties  to  it  should 
be  called  to  account  by  those  whom  they  have  insulted.  It  is  too 
late  to  repair  the  wrong  now,  but  we  trust  the  solicitors  will  not  rest 
untU  this  undeserved  stigma  shall  have  been  removed  from  thenL 

Partnership — Liability  of  Law  Agents. — Sawyer  v.  Ooodwin^  16 
L.  T.,  N.  S.  622,  decided  by  Stuart,  V.C.,  involves  an  interesting 
point  in  regard  to  the  liability  of  the  executor  of  a  law  agent  for  the 
fraud  of  that  law  agent's  partner.  In  negotiating  a  mortgage  on  the 
property  of  a  client,  the  partner  of  a  firm  of  solicitors,  who  was  en- 
trusted with  the  whole  business  of  the  firm  in  London,  fraudulently 
furnished  to  the  mortgagee  an  abstract  which  concealed  prior  mort- 
gages, upon  which  the  mortgage  was  completed.  The  members  of 
the  firm  of  solicitors  having  all  died,  and  all  having  proved  insolvent 
except  one,  Goodwin,  the  persons  interested  in  the  mortgage  claimed 
damages  from  the  estate  of  Goodwin.  It  was  argued  against  the 
claim  that  partners  were  not  liable  for  fraud  of  which  they  were  not 
personally  guilty ;  and  moreover  that  this  was  a  case  in  which,  if 
Goodwin  had  incurred  liability,  the  remedy  was  only  against  him 
personally,  the  rule  applying  actio  personalis  moritur  cum  persofia. 
The  latter  ground  of  defence  is  not  of  much  practical  interest  in  this 
countiy,  where,  leaving  the  subtle  distinctions  of  the  Roman  Law, 
(see  Savigny  Syst.  v.,  47,  sq.)  it  has  been  settled  at  least  since  1809* 
MacNaughton  v.  Robertson^  15  F.C.,  199  ;  Morrison  v.  Camerony  tJ. 
279)  that  the  civil  action  for  reparation,  grounded  on  delict,  is  not, 
like  the  penal  action  in  criminal  law,  confined  to  the  delinquent 
The  wrongdoers  representative  is  liable  for  reparation  (Bells  Pr. 
546).  The  question  of  partnership  liability  is  also  said  in  both 
English  and  Scotch  books  to  be  free  from  doubt ;  and  indeed  the 
argument  for  the  defender  was  chiefly  rested  on  the  cases  which  dis- 
tinguish fraud  committed  beyond  the  scope  of  the  partnership  busi- 
ness, an  attempt  being  made  to  bring  the  case  within  Harman  v. 
Johnson,  2  E.  and  B.  61,  in  which  a  transaction  of  this  kind,  where 
money  was  entrusted  to  a  firm  of  solicitors  for  general  investment, 
and  not  for  a  particular  loan  or  mortgage,  was  found  to  be  rather 
part  of  the  business  of  a  scrivener  than  of  a  solicitor.  The  law  is 
quite  clearly  laid  down  in  Clark  on  Partnership  and  Joint-Stock 
Companies,  p.  253.     The  judgment  of  the  Vice-Chancellor  seems, 

♦  It  was  80  ruled  as  early  as  15S2,  Monro  v.  Withari,  M.  10,337,  and  it  is  so 
stated  by  Ersk.  iii.  1,  15 ;  andBankton  iv.  24,  8.  But  doubt  was  afterwards  thrown 
upon  the  principle  by  the  case  of  Syme  ▼.  Ertkine  in  1801,  M.  Sup.  &  Vassal,  App. 
d,  4  Pat.  App.  510. 
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however,  to  suggest  a  doubt  as  to  the  correctness  of  what  must  be 
held  since  Cox  v.  Hickman,  8  H.  of  L  Ca.  268,  to  be  the  funda- 
mental principle  of  the  law  of  partnership,  viz.,  ^'  that  the  relation  of 
partners  in  questions  of  liability  rests  on  the  principle  of  agency.  This/' 
says  the  V.  C,  "  may  not  be  a  very  perfect  mode  of  describing  the 
principle  upon  which  that  liability  depends  ;  but  certainly,  as  far  as 
it  goes,  it  is  accurate  enough.  It  is  not  suggested  that  the  profit  to 
be  derived  from  the  making  out  and  delivery  of  this  abstract  was  for 
the  separate  benefit  of  Williams,  or  that  it  was  to  be  applied  in  any 
other  way  than  as  ordinary  partnership  profits.*'  The  V.  C.  there- 
fore thought  it  was  impossible,  "  upon  the  well  understood  principles 
of  the  law  of  partnership,"  not  to  hold  all  the  partners  liable  for  the 
breach  of  professional  duty  committed  by  Williams.  A  writer  in 
the  Law  Times,  adopting  the  principle  of  Cox  v.  Hickman,  questions, 
on  the  other  hand,  the  decision  of  the  Vice-Chancellor  : — 

^  If  the  theory  of  partnership  liahility  is  agency,  the  Uahility  of  one  of  the  partners 
for  the  fraad  of  the  other  cannot  be  regarded  as  settled  by  decision  any  more  than, 
we  should  submit,  it  is  settled  by  principle.  In  Smith's  Mercantile  Law,  the  author 
learned  not  by  courtesy,  remarks,  with  his  wonted  caution,  that  *  the  principal  has 
been  thought  to  be  responsible,  not  merely  for  the  negligence,  but  for  the  deliberate 
fraud  of  his  agent  committed  in  the  execution  of  his  employment,  though  without 
the  principal's  authority ;  as,  for  instance,  by  selling  false  jewels  for  true  ones ;' 
and  he  quotes  the  reason  given  by  Lord  Holt,  that  some  one  must  be  the  loser,  and 
he  who  confides  in  the  deceiver  ought,  rather  than  a  stranger,  to  be  such  loser.  But 
in  the  Exchequer,  in  UdeU  v.  Athertm,  4  L.  T.  Rep.  N.  S.  797,  7  H.  &  N.  172,  on  a 
sale  by  an  agent  of  a  log  of  mahogany  represented  by  him  as  sound,  with  a  fraudu- 
lent concealment  of  a  defect,  and  an  action  of  deceit  brought  against  the  principal, 
the  court  was  equally  divided :  Pollock,  C  B.,  and  Wilde,  B.,  holding  that  the  prin- 
cipal was  liable;  but  Martin  and  Brarowell,  BB.,  the  contrary.  Bramwell,  B., 
looked  on  the  fraud  as  no  part  of  the  sale;  no  part  of  the  contract — ^it  was  collateral 
to  it ;  and  thought  that  Lord  Holt's  reason  affected  the  purchaser  more  than  the 
principal.  He  reviewed  all  the  authorities,  ending  with  WUde  v.  Oibson  in  the  House 
of  Lords.  In  like  manner  Martin,  B.,  argued  that  the  agent  was  not  authorised  to 
make  the  misrepresentation  respecting  the  state  of  the  log;  and  all  that  the  prin- 
cipal did  was  to  authorise  him  to  sell  it  honestly.  No  doubt  the  principal  afforded 
the  occasion  on  which  the  fraudulent  misrepresentation  was  made,  but  he  did  no- 
thing more. 

"  Besides  the  opportuni^  of  misappropriation  by  a  member  of  a  solicitor's  firm  as 
to  mortgage  money,  cases  have  occurred  of  a  like  danger  relating  to  money  in  court. 
Thus,  in  Brydgu  v.  BranfiU,  12  Sim  869,  on  a  sale  of  estates  under  the  direction  of 
the  court,  the  tenant  for  life  obtained  an  order  for  payment  out  of  part  of  it  to  him 
by  fraud,  to  which  the  member  of  the  firm  who  acted  for  him  in  the  suit  was  privy. 
The  Vice-Chancellor  decreed  all  the  members  of  the  firm  liable.  Upon  '  general 
principles,'  with  respect  to  liability,  he  could  not  distinguish  the  innocent  members 
from  the  peccant  members.  They  were  all  of  them  solicitors  and  officers  of  the 
court,  and  the  court  could  not  regard  any  division  of  labour  as  among  themselves, 
but  must  look  upon  the  act  of  the  partnership  towards  the  court  as  the  act  of  all  and 
every  of  them.  The  safety  of  the  public  required  this.  Toddy,  Studhohne,  8  K.  &  J. 
824,  was  a  case  of  the  same  description. 

''The  doctrine  of  partnership  in  fraud  falls  with  peculiar  hardship  on  solicitors, 
owing  to  the  confidential  relation  subsisting  between  a  partner  and  the  client  whose 
business  is  attended  to  by  him,  and  the  largeness,  in  many  instances,  uf  the  interests 
involved. 

'*  It  is  a  standing  tribute  to  the  profession  that,  holding,  as  they  do,  men's  fortunes 
and  good  names  in  their  hands,  they  habitually  deal  with  both  as  faithful  stewards, 
and  that  an  unjust  steward  in  the  law  is  seldom  found.  In  one  sense  their  interest 
in  ascertaining  the  true  bounds  of  partnership  liability  is  small,  but  in  another  it  is 
great.    Notwithstanding,  then,  the  cases  above  noticed  supporting  the  doctrine  of 
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liability  for  a  partner's  fraad,  we  venture  to  think  that  when  partnership  liability  is 
rested  on  agency,  as  after  Coz  y.  Hickman,  and  in  the  interest  of  jarispradence,  it 
should  be  rested,  considerable  doubt  arises  whether  the  foundation  of  all  those  cases 
is  not  sapped.  The  operation  of  law  which  would  attach  on  an  innocent  person 
liability  for  the  moral  fraud  of  another,  because  those  persons  have  agreed  to  share 
between  them  the  profits  of  business,  meaning  of  course  honest  business,  and  because 
the  fraud  is  committed  in  the  business,  is  repugnant  to  reason  as  well  as  to  morals. 
Fraud  is  in  its  nature  personal.  There  can  be  no  technical  participation  in  it.  It  is 
altogether  out  of  the  region  of  partnership." 

Dundee  Sheriff  Court, — Among  various  improvements  recently 
introduced  in  the  conduct  of  business  in  this  important  local  court, 
the  system  of  publishing  the  motion  roll  and  debate  roll  of  each  day 
in  the  morning  newspaper  has  been  introduced.  This  is  only  tak- 
ing a  hint  from  the  Times,  which  has  long  published  a  list  of  the 
cases  set  down  for  hearing  or  decision  in  the  Supreme  Courts  in 
London.  We  used  to  wonder  why  the  Edinburgh  and  Glasgow 
newspapers  did  not  copy  in  their  morning  issue  the  cases  set  down 
in  the  Court  of  Session  Rolls  of  the  previous  evening ;  excluding 
of  course  the  motions  in  the  Outer  House,  which  occupy  too  much 
space,  and  are  not  of  sufficient  importance.  But  at  last  we  dis- 
covered that  they  abstained  on  the  ground  that  their  doing  so  might 
lead  to  frequent  disappointments — the  fact  that  a  case  is  set  down 
in  the  Inner  House  roll  being  no  reason  why  it  should  come  on. 
We  understand  that  that  reason  does  not  apply  at  Dundee,  and  that 
the  cases  set  down  are  invariably  proceeded  with.  We  observe  in 
the  slip  with  which  we  have  been  furnished,  that  there  is  also  a  brief 
record  of  "  yesterday's  business,"  comprising  a  note  of  the  interlocu- 
tors by  the  Sheriff-substitute,  and  of  papers  lodged  ;  and  also  a 
list  of  the  cases  to  be  heard  before  Sheriff  Heriot  at  his  sittings  in 
July 

Ohitimry. — BoBEBT  Wbight,  Esq.,  of  the  firm  of  Wright  and  Mor- 
rison, Writers  in  Greenock,  Clerk  of  the  Peace  for  Senfrewshire,  died 
at  his  house  in  Kilblain  Street,  Greenock,  on  July  12.  Mr  Wright, 
who  was  a  native  of  Dollar,  came  to  Greenock  in  1843,  and 
shortly  afterwards  was  admitted  a  procurator  before  the  Sheriff 
Court.  He  was  a  sound  lawyer  and  a  safe  adviser,  possessing  in  a 
rare  degree  the  confidence  of  his  numerous  clients.  He  took  an 
active  and  prominent  part  in  politics,  having  been  from  the  first  a 
warm  supporter  of  Mr  Dunlop,  M.P.  for  Greenock,  whose  principal 
agent  in  election  matters  he  became.  Tn  local  politics,  he  was  always 
on  the  side  of  liberal  principles,  and  opposed  to  everything  in  the 
shape  of  high-handed  government.  In  August  1863  he  was  appointed 
Clerk  of  the  Peace  for  the  County — an  appointment  which  was  re- 
ceived with  much  favour  not  only  by  his  professional  brethren,  but 
by  the  community  generally.  He  was  at  the  same  time  nominated 
by  Sheriff  Eraser  to  be  one  of  the  substitutes  to  act  in  absence  of 
Sheriff  Tennent.  He  was  a  member  and  oflSce-bearer  of  the  Free 
Church.  He  was  of  a  most  genial  and  social  disposition,  and  being 
ever  ready  to  lend  a  helping  hand  to  any  one  in  distress,  he  had  be- 
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come  endeared  to  many  who  will  miss  not  merely  his  warm  and 
kindly  sympathy,  but  his  generous  and  liberal  assistance. 

James  Mobton,  Esq.,  of  Belmont,  writer  in  Ayr,  was  the 
father  of  the  profession  in  the  west  of  Scotland.  He  was  bom  in 
the  parish  of  Loudoun  in  December  1776.  He  was  eldest  son  of 
John  Morton,  manager  of  the  Loudoun  collieiy,  and  of  Helen  Mac 
Math,  his  wife,  daughter  of  Mac  Math,  wright  in  Galston,  and 

Jean  Smith,  his  wife.  This  John  Morton  was  second  son  of  James 
Morton,  farmer  at  Green,  near  Wishaw,  by  Janet,  his  wife,  daughter 
of  John  Cunningham  of  Cairneyhead.  James  Morton  of  Green  was 
Bon  of  John  Morton  sometime  farmer  at  Whitshaw  and  afterwards 
at  Green,  by  his  wife,  Mary  Newlands.  (Paterson's  Ayrshire 
Families  and  Lyon  Office  Eecords.)  Mr  Morton  attended  law  classes 
in  Edinburgh,  and  became  in  1802  a  procurator  in  the  SheriflP-Court 
of  Ayrshire.  By  indomitable  perseverance  and  attention  to  business, 
he  attained  the  highest  position  in  his  profession.  From  1832  he 
was  agent  for  the  Liberal  party,  until  increasing  business  and  ad- 
vancing years  compelled  him  to  retire  from  politics.  He  was  law 
a;;ent  of  the  Ayrshire  Bank  from  its  commencement  in  1830  till  it 
merged  in  the  Western  Bank  in  1847.  His  connection  with  this 
bank  as  well  as  with  many  monied  men  and  landed  proprietors,  was 
the  source  of  a  lucrative  conveyancing  business ;  and  when  sasines 
were  taken  upon  the  ground  of  the  lands  conveyed,  almost  every 
week  saw  him  and  his  apprentices  on  an  infeftment  excursion  His 
kindness  to  his  '*  boys ''  on  these  occasions  is  remembered  with  de- 
light "He  then  threw  aside  the  working  man  and  became  the 
friend.  His  watchword  was  work  while  you  are  at  work  and  play 
while  at  play,  but  never  unite  both.*'  Mr  Morton  was  a  captain  in 
the  volunteers  of  the  French  war  period,  and  he  used  to  refer  to  this 
period  with  great  elatjon.  In  early  life  he  was  of  a  hospitable  and 
social  disposition,  but  for  more  than  thirty  years  he  had  ceased  to 
go  into  society,  and  few  friends  were  entertained  in  his  house.  His 
entailed  estate  of  Belmont  descends  to  his  nephew,  Mr  Mathie.  The 
Ayrshire  Express  pays  this  tribute  to  him. 

"  As  a  professional  man.  Mr  Morton  combined  a  thorough  knowledge  of  law  with 
an  intaitiye  perception  of  character.  He  was  not  so  famous  as  a  lawyer  as  he  was  as 
a  guide  to  his  clients,  both  local  and  county.  Mr  Morton  was  one  of  those  grand 
old  whigs  who  fought  the  battle  of  progress,  when  to  acknowledge  such  in  a  provin- 
cial town  was  death  to  a  youns  man.  But  like  all  other  whigs  of  that  age,  he  thought 
that  the  Reform  of  1632  shoulo  be  considered  final.  We  cannot  conclude  our  notice 
of  Mr  Morton  without  recommending  his  character  and  habits  to  the  special  con- 
sideration of  the  now  young  members  of  the  Ayr  bar.  A  more  punctual,  diligent, 
and  considerate  practitioner  we  have  never  met.  In  point  of  fact  Mr  Monon  was 
never  known  to  leave  work  undone  at  night  which  might  be  done  in  the  morning. 
He  always  had  a  charitable  disposition,  and  professionally  did  his  utmost  to  bring 
about  an  arrangement  between  two  parties  before  advising  them  to  go  to  law.  He 
will  be  much  missed  for  his  common  sense  advices,  for 

"  His  life  was  work,  his  language  rife 
With  mfcged  maxims  hewn  from  life. 

Appointments. — Sir  James  Ferguson,  Bart.,  M.P.  for  Ayrshire,  has 
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been  appointed  Under  Secretary  of  State  in  place  of  the  Earl  of 
Belmore.  The  Government  appear  to  have  thought  better  of  their 
intention  to  appoint  a  Scotch  Under  Secretary  to  perform  the  func- 
tions of  the  Lord-Advocate.  The  Hon.  A.  R  O.  Liddell,  Q.C.,  has 
been  appointed  permanent  Under  Secretary  for  the  Home  Depart- 
ment, in  place  of  Mr  Waddington,  resigned.  Sir  Robert  Philli- 
more,  has  been  appointed  judge  of  the  Admiralty  Court  in  succession 
to  Dr  Lushington.  Sir  Robert  was  called  to  the  Bar  in  1841,  and 
has  held  the  office  of  Queen's  Advocate  under  the  present  government 
Sir  Robert  Phillimore  has  long  been  known  as  a  successful  practitioner 
in  the  Ecclesiastical  and  Admiralty  Courts,  and  as  the  author  of 
a  large  and  useful,  but  carelessly  compiled,  and  often  inaccurate, 
book,  in  four  volumes,  on  Public  and  Pnvate  International  Law. 

Dr  Travers  Twiss,  Q.C.,  has  been  appointed  Queen's  Advocate 
in  room  of  Sir  R  Phillimore.  The  learned  gentleman  has  long 
been  distinguished  by  the  academical  offices  he  has  held,  as  well 
as  by  his  learned  works  on  the  Law  of  Nations. 

Mr  John  Bartlemore,  writer,  Paisley,  has  been  appointed  by  the 
Crown  Clerk  of  the  Peace  for  Renfrewshire,  in  room  of  Mr  Robert 
Wright,  deceased.  Mr  Bartlemore  thus  becomes  a  pluralist,  having 
held  since  Feb.  1857  the  office  of  Commissary  Clerk  for  the 
county,  the  fees  of  which  were  returned  to  Parliament  as  amounting 
in  1863  to  L474  2s.  6d. 

A  CiBCUiT  CoiTBT  AT  Gbeenock. — When  we  suggested  in  May 
last  that  the  Inverary  Circuit  Court  should  be  transferred  to  Green- 
ock, we  overlooked  the  fact  that  the  Act  of  1864,  giving  power  to 
alter  the  circuits  of  the  Court  of  Justiciary,  contains  a  proviso  (in- 
troduced, it  is  said,  at  the  suggestion  of  the  ducal  obstructive  to  whom 
we  referred  in  our  former  notice)  that "  Circuit  Courts  shall  continue 
to  be  held  at  such  towns  as  are  appointed  in  the  Acts"  1672  and  20 
Geo.  II.,  c.  43.  The  village  of  Inverary  and  its  noble  owner  can 
therefore  be  deprived  of  their  prerogative  only  by  an  Act  of  Parliar 
ment  The  Town  Council  and  the  Faculty  of  Procurators  of  Green- 
ock resolved  some  time  ago  to  petition  for  an  order  in  council  mak- 
ing the  change  which  is  so  obviously  expedient,  but  it  was  pointed 
out  by  that  vigilant  and  accurate  lawyer  Sheriff  Fraser  that  this 
course  would  be  unavailing.  We  are  informed  that  the  Faculty 
has  now  agreed  to  memorialize  the  Home  Secretary  to  sanction  the 
establishment  of  a  Court  at  Greenock,  having  for  its  territory,  in  the 
meantime,  the  shires  of  Renfrew  and  Bute  and  the  parish  of  Largs. 
The  people  of  Bute  and  Largs  are  of  course  favourable  to  this  plan. 
Greenock  itself  will  supply  more  than  the  average  amount  of  crime 
tried  at  a  Scotch  Circuit  At  the  next  Glasgow  Circuit  there  will 
probably  be  brought  from  Greenock,  in  addition  to  other  cases,  the 
very  serious  case  of  Tasco,  the  negro  sailor,  for  murder  ;  the  brothers 
Service  for  fire-raising ;  and  the  captain  of  a  steamer  for  culpable 
homicide. 
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Scotch  Affbals,  1867.— The  following  is  a  list  of  the  Appeals  from  the  Court  of 
Session  heard  and  disposed  of  by  the  House  oi  Lords  during  last  session : — 

HaofDayi  v»m«»«fr«uL  From  which  p,^,. 

5  Lord  Advocate  o.  Hunt, First.  Rerersed. 

8  Dickson  V.  Pagan, Second.  Affirmed. 

5  Western  Bank  v,  Addie  (2  Appeals), First.  Reversed. 

4  Kicol  o.  Paul, Second.  Affirmed. 

2  Lindsey  o.  Oswald, Second.  Affirmed. 

8  Kisbet  or  Diggens  9.  Gordon, Second.  Affirmed. 

2  Bruce  or  Mitchell  o.  Pres.  of  Deer, Second.  Affirmed. 

2  Mackintosh  or  Dunlop  v.  Johnston, Second.  Affirmed. 

8  Jenkins  v.  Robertson, First.  Reversed. 

4  Forbes  9.  Eden, Second.  Affirmed. 

1  Pringle «.  Bremner, First.  Reversed. 

4  Lord  Advocate  9.  Sinclair, First.  Affirmed. 

10  Campbell  9.  Campbell, Both.  Affirmed. 

*{KB.l^.V™?tS:::::::":::::::::::}   ^~"^    ^'-"-o- 

4  O'Reillj  or  Carleton  9.  Thompson, First.  Affirmed. 

5  Longworth  or  Yelverton  v.  Telverton,...        First.  Affirmed. 
4    Qillespie  9.  Tonng, Second.         Affirmed. 

This  table  shews  some  curious  results.  There  were  seven  appeals  from  the  First 
Division,  and  the  judgments  were  reversed  in  four.  There  were  nine  appeals  from 
the  Second  Division,  in  which  the  judgments  were  all  affirmed,  except  in  Western 
Bank  V.  Bairdj  in  which  the  merits  were  not  considered,  the  appeal  being  dismissed 
for  want  of  jurisdiction.  In  the  Breadalbane  case,  the  judgment  of  the  whole  Court 
was  affirmed. 

Rbtibbmbnt  of  Db  LuBHraoTON  FROM  THB  ADxntALTT  CoiTRT. — The  positiou 
occupied  b^  this  eminent  judge  has  long  been  so  exceptional,  and  his  judgments 
instlj  receive  so  much  weight,  even  in  Scotland,  that  we  feel  bound  to  commemorate 
nis  services  by  a  longer  notice  than  we  can  in  the  ordinary-  case  afford  to  an  English 
lawyer.  The  Standard  says : — "  The  late  Judge  of  the  Court  of  Admiralty  was  the 
son  of  Sir  Stephen  Lushington,  chairman  of  the  East  India  Company.  Born  in  1782, 
he  was  sent  to  Eton,  and  thence  to  Oxford,  where  he  took  his  degree  in  1808.  He 
entered  as  student  of  the  Inner  Temple,  and  was  called  to  the  Bar  in  1806.  He 
entered  Parliament  the  year  after  in  the  Liberal  interest,  taking  a  prominent  part 
in  the  struggles  of  that  exciting  time,  and  steadily  rising  into  note  both  as  a  Parlia- 
mentary debater  and  as  a  forensic  orator.  When  Queen  Caroline  was  on  her  trial, 
Mr  Lushington  was  retained,  with  Brougham  and  other  eminent  counsel,  to  defend 
her  injured  and  affronted  majesty,  suffering,  with  his  learned  brethren  who  were 
associated  with  him  in  the  defence,  the  full  penalty  for  having  taken  the  uncourtly 
side  in  a  trial  which  has  scarcely  precedent  or  parallel.  When  the  Reform  debates 
of  1880-32  came  on,  he  esponsea  the  popular  side,  and  at  last  was  rewarded  for  his 
many  years  of  unshaken  allegiance  to  his  party  by  the  accession  of  his  friends  to 
power  after  the  Reform  Bill  had  passed,  and  the  strength  of  the  Conservative  party 
was  scattered  to  the  winds.  He  was  elected  to  represent  the  Tower  Hamlets  iu  the 
first  Reformed  Parliament,  and  would  probably  have  continued  to  represent  that 
borough  but  for  an  Act  of  1839  disqualifying  the  Judge  of  the  Court  of  Admiralty 
from  becoming  a  member  of  Parliament.  The  measure  was  not  aimed  directly  at 
him,  though  unquestionably  occasioned  by  his  appointment  in  the  previous  year. 
Until  that  time,  the  Admiralty  Judge,  like  the  Master  of  the  Rolls,  was  not  disquali- 
fied by  his  judicial  appointment.  An  attempt  to  pass  a  disabling  statute  as  to  the 
latter  officer  was  defeated  by  a  brilliant  and  well -timed  speech  by  Macaulay,  who 
converted  the  House  in  spite  of  itself,  and  turned  the  fortune  of  the  day  by  a  few 
specious  sophisms.  Possibly  an.  equal  measure  of  success  might  have  attended  an 
equally  determined  effort  for  the  exemption  of  the  Judge  of  the  Court  of  Admiralty 
from  the  legislative  ban.  But  no  such  attempt  was  made,  and  the  result  was  that, 
at  the  dissolution  in  1841,  Dr  Lushington  was  unable  to  offer  himself  for  re-election 
to  the  House  of  which  he  had  been  for  thirty-four  years  a  member. 

*'  The  high  reputation  enjoyed  by  Dr  Lushington  during  his  protracted  tenure  of 
office  appears  to  supply  a  fresh  argument  in  favour  of  that  ostracism  from  the  re- 
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presentative  asseinbly,  by  which  a  great  gaarantee  for  public  interest  is  secnred  at 
the  cost  of  a  severe  sacrifice  of  feeling  on  the  part  of  a  few  saccessful  lawyers.  It 
is  hardly  in  the  nature  of  things  that  an  active  politician  should  escape  an  amount 
of  adverse  criticism  not  altogether  consistent  with  the  respect  due  to  those  who  ad- 
minister our  laws :  nor  is  it  entirely  impossible  that  his  juaicial  utterances  may  some- 
times be  unconsciously  biassed  by  the  heated  atmosphere  of  the  political  arena.  The 
high  reputation  of  Dr  Lushin^ton  as  a  judge  is  probably  due  in  a  great  measure  to 
his  enforced  freedom  from  these  disturbing  influences.  Certain  it  is  that  no  one 
ever  succeeded  in  a  greater  degree  Fn  inspiring  suitors  with  a  complete  and  unwaver- 
ing confidence  in  the  legal  soundness  and  substantial  accuracy  of  his  decisions.  At 
a  time  when  many  of  those  who  preside  in  other  courts  were  but  just  emerging  from 
obscurity,  and  before  half  the  Queen's  counsel  now  in  full  practice  had  begun  their 
legal  studies,  he  was  charged  with  the  administration  of  a  difficult  and  intricate 
branch  of  the  law.  Predecessors  like  Lord  Stowell  had  moulded  into  8hap«)  the 
rules  which  regulate  maritime  warfare,  and  to  a  great  extent  also  they  had  drawn 
the  outlines  of  a  system  applicable  to  the  mercantile  marine  of  former  days.  But 
with  the  application  of  steam  to  ocean  navigation,  with  the  construction  of  clipper 
ships,  and  the  enormous  growth  of  our  carrying  trade,  fresh  questions  were  continu- 
ally cropping  up,  and  fresh  disputes  arose,  to  which  the  precedents  of  former  days 
were  inapplicable  or  inadequate.  It  will  be  recognised,  as  Dr  Lushington's  strong 
and  indefeasible  claim  upon  his  country's  gratitude,  that  he  perfected  and  systema- 
tised  the  law,  which  a  careful  consideration  of  altered  circumstances  introduced  or 
necessitated.  In  the  very  nature  of  things  suits  arising  out  of  collisions  or  salvage 
services  are  hotly  contested,  probably  because  more  than  in  any  class  of  litigation 
both  sides  honestly  believe  themselves  to  be  right.  Yet  it  is  noteworthy,  aa  showing 
the  confidence  which  Dr  Lnshing^on  inspired,  that  his  decisions  were  seldom  ap- 
pealed against,  and  still  more  rarely  reversed.  In  two  remarkable  and  recent  in* 
stances — the  collisions  between  the  Sampkin  and  the  Fkinny  Buck,  and  between  the 
Amazon  and  the  Osprey — appeals  were  presented  and  argued  by  the  ablest  counsel  at 
the  bar,  but  in  both  the  decision  of  the  court  below  was  sustained.  And  in  the  yet 
more  noteworthy  contention  about  the  Banda  and  Kirwee  booty,  where  the  point 
was  new,  the  litigants  numerous,  and  the  stake  immense,  the  late  judge's  admirably 
reasoned  judgment  carried  conviction  to  the  minds  even  of  those  whom  it  dis- 
appointed, and  made  the  first,  also  the  final,  stage  of  a  great  cause  c^lebre. 

Liquidators. — In  the  evidence  before  the  Commons'  Select  Committee  on  Limited 

Liability,  a  witness  states  that  there  are  nearly  260  companies  in  liquidation,  and 

their  aggregate  capital  is  about  £90,000,000.    He  says  that  nearly  one -fourth  of 

these  companies  are  in  the  hands  of  one  firm,  consisting  of  three  partners,  each  of 

whom  would  have  on  an  average  twenty  companies  to  liquidate,  and  could  not  give 

more  than  about  twenty  minutes  a  day.  to  each,  on  an  average.    Another  firm,. with 

four  partners,  have  an  average  of  nine  and  a  half  companies  each,  and  could  give 

about  three-quarters  of  an  hour  a  day  to  each,  if  they  had  no  other  business  to  at* 

tend  to ;  but  their  other  business  is  very  large.    The  powers  of  liquidators  are  yexj 

great.    Mr  Newmarch  is  inclined  to  say  that  at  present  we  live  under  a  constitution 

of  Queen,  Lord?,  Commons,  and  liquidators.    Lord  Bomilly  said  to  the  committee, 

**  Uncjuestionablv  these  liquidators  are  making  very  large  fortunes ;  they  admit  it 

frankly."    The  immense  amount  of  moner  passing  through  their  hands  leads  the 

court  to  lean  rather  to  the  appointment  of  eminent  firms  than  of  less  known  men. 

The  liquidators  are  almost  uniformly  accountants ;  but  Mr  Church,  one  of  the  chief 

clerks  of  the  Rolls  Court,  stated  to  the  committee  that  merchants,  bankers,  or 

managers  of  joint-stock  companies  would  be  as  efficient — and  indeed  more  so — but 

they  are  unwilling  to  undertake  the  charge.    The  security  given  is,  says  Lord 

Bomilly,  commonly  that  of  a  joint-stock  company,  and  he  has  had  apprehensions 

that  if  a  great  official  liquidator  failed,  the  amount  of  suretyship  might  be  too  great 

for  the  company  to  meet. — Law  Times. 

Thb  Limited  Liability  Aots. — The  Select  Committee  upon  the  Limited  Liability 
Acts  have  reported  the  following  resolutions : — That  all  companies  shoald  hold  a 
general  meeting  of  shareholders  within  four  months  of  the  date  of  the  registration 
of  the  company.  That  companies  hereafter  to  be  formed  may,  by  the  memorandum 
of  association,  and  companies  already  formed  may,  by  specif  resolution,  agree  to 
carry  on  business  on  the  terms  that  certain  shareholders  thereof  may  be  responsible 
to  the  extent  of  the  whole  of  their  means,  whilst  the  rest  of  the  members  of  the  com- 
pany are  liable  only  to  the  extent  of  the  shares  held  by  them ;  such  companies, 
nerertheless,  to  continue  to  be  called  **  Limited."    That  companies  may,  if  they 
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think  fit,  hare  a  portion  of  their  shares  paid  up  in  fall,  the  remainder  not  being  so 
paid  np.  That  as  regards  all  shares  paid  up  in  fall,  it  shall  be  competent  for  com- 
panies, if  they  think  fit,  to  issue  certificates  to  bearer,  so  that  the  shares  may  be 
transferable  by  delivery.  That  the  seller  of  shares  may  claim  a  registration  of  the 
shares  into  the  name  of  the  buyer,  upon  producing  an  acceptance  of  those  shares 
signed  by  the  buyer.  That  the  law  concerning  the  mode  or  contracting,  so  as  to 
bind  conipanies  by  their  agents,  should  be  amended  by  mtroducing  clause  41  of  19 
and  20  Vict.  c.  47.  That  the  court  before  which  a  petition  for  winding-up  shall  be 
brought  shall  hare  power  to  refer  the  simpler  cases  of  liquidation  to  such  County 
Court  as  it  may  direct  under  the  order  of  the  said  oourt.  That  a  petition  to  the 
court  to  wind-up  a  company,  if  presented  by  shareholders,  should  be  signed  by  one 
or  more  shareholders  who  are  either  original  allottees  of  shares,  or  whose  names 
hare  been  on  the  register  as  shareholders  for  a  period  of  not  less  than  six  months. 
The  companies  should  be  allowed  to  reduce  their  capital,  or  to  reduce  the  amount  of 
their  shares,  or  to  reduce  both  their  capital  and  their  shares,  on  the  following  con- 
ditions:— Notice  shall  be  given  to  the  Registrar  of  Joint  Stock  Companies.  Notice 
shall  be  given  by  advertisement  or  otherwise  in  such  manner  as  the  Board  of  Trade 
may  direct ;  that  the  consent  of  all  parties,  being  creditors  of  the  company  at  the 
date  of  the  reduction,  be  obtained ;  or  that  the  claims  of  such  creditors  be  discharged; 
or  that  in  cases  of  the  absence  or  legal  incapacity  of  creditors,  that  the  amount  in 
cash,  of  their  claims,  be  invested  in  Government  securities,  or  placed  in  the  Bank  of 
England  in  the  names  of  trustees,  under  conditions  to  be  approved  by  the  Board  of 
Trade.  That  it  is  highly  desirable  that  a  Bill  should  be  brought  in  by  the  Govern- 
ment in  the  present  session,  to  carry  out  the  alterations  proposed. 

Some  other  resolutions  were  proposed  by  Mr  Watkin,  but  rejected,  viz.,  that  on 
allotment  of  shares  a  printed  copy  of  the  memorandum  and  articles  of  association, 
and  of  any  other  schednles  or  documents  which  bind  the  company  be  sent  with  the 
letter  of  allotment ;  also  that  all  companies  be  compelled  to  supply  to  any  share- 
holder applying  for  it  a  list  of  the  names  and  addresses  of  the  shareholders  whose 
shares  are  not  fully  paid  up ;  and  further  that  the  companies  should  send  to  any 
member  applying  for  it  a  shorthand  writer's  report  of  the  proceedings  of  every 
general  meeting ;  but  these  motions  were  negatived.  The  resolution  allowing  two 
classes  of  shareholders,  with  limited  and  unlimited  liability,  was  adopted  in  lien  of 
a  resolution  proposed  by  Mr  Watkin  to  the  effect  that  it  siiould  be  made  clear  that 
companies  may  adopt  the  principle  of  commandite  partnership — that  is  to  say,  carry 
on  business  under  the  chief  control  of  a  manager  responsible  to  the  extent  of  the 
whole  of  hi9  means,  while  the  rest  of  the  members  of  the  company  are  responsible 
only  to  the  extent  of  their  shares.  (Since  this  was  In  type  an  Act  has  passed  thia 
Parliament  giving  effect  to  the  recommendations  of  the  Committee.) 

Tbb  Ovsbend  and  Gubnet  case. — The  House  of  Lords,  in  a  very  elaborate  judg- 
ment, has  sustained  the  judgment  of  Malins,  Y.C,  and  so  vindicated  the  righteous 
principle  which  they  had  been  supposed  to  have  shaken,  that  shareholders  shall  not 
be  permitted  to  evade  their  liabilities  to  creditors  because  they  have  been  themselves 
deceived  by  their  own  directors.  Shareholders  are  now  solemnly  declared  by  the 
Intimate  Court  of  Appeal  to  be  contributories ;  their  remedy,  if  any,  being  against 
those  by  whom  they  were  deceived.  It  would,  indeed,  have  been  an  iniquity  for  ever 
disgraceful  to  British  law  if  it  had  been  held  to  be  competent  for  a  body  of  share- 
holders speculating  for  profit  to  pocket  the  money  of  innocent  depositors^  and  when 
called  upon  to  restore  it,  to  say  in  effect,  **  Our  directors  induced  us  to  join  them  by 
statements  not  true  and  promises  not  performed,  and  therefore  we  refuse  to  repay  to 
you  the  cash  which  they,  as  our  agents,  received  from  yon  to  hold  for  you  until  you 
required  its  return." — Ijim  Times, 


•»*  Our  review  of  Mr  Taylor  Inoes's  valuable  work  on  the  Law 
of  Greeds  in  Scotland  is  unavoidably  delayed.  We  are  also  com- 
pelled, by  the  pressure  of  Acts  of  Parliament  on  our  space,  to  post- 
pone our  Summary  of  the  Legislation  of  the  past  year,  and  in 
particular  our  remarks  on  the  Debts  Recovery  Act.  Subscribers 
will  notice  that  for  their  convenience  this  important  statute  has  been 
issued  with  the  present  number,  considerably  earlier  than  it  would 
have  been  in  the  ordinary  course,  but  without  altering  the  paging  of 
our  collection  of  Scotch  statutes. 
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COURT    OF   SESSION. 

(Reported  by  WiUiam  GhUhrie  and  Donald  Crawford,  Esquires,  Advocates.) 


FIRST  DIVISION. 

SooTT  V.  Napieb. — June  25. 
Property — Loch — Parts  and  Pertinents — Prescription — Crown  Charter. 

Question  between  proprietors  of  lands  adjoining  St  Mary's  Locb  and 
Loch  of  the  Lowes.  The  other  proprietors  bordering  on  the  lakes  were 
called  but  did  not  appear.  Lord  Napier  claimed  exclusive  property  in  the 
lakes  under  his  titles  to  Bowerhope  and  Crosscleuch ;  and  Scott  brought 
this  action  of  declarator  that  he  and  the  other  proprietors  on  the  lakeS;  have 
a  joint  right  or  common  property  in  them,  and  that  Lord  Napier  has  no  ex- 
clusive right.  Lord  Napier's  tides  are  deduced  from  a  Crown  Charter  in 
1607  in  favour  of  Robert  Scott,  of  the  lands  of  "  Bowerhope  una  cum  duohvs 
lacuhus  nuncupatis  lie  St  Marie  Lochis  de  Lewis,"  with  a  reddendo  of  £20 
6s.  8d.  for  the  lands  and  20s.  for  the  lakes,  which,  since  1823,  has  been  paid 
to  the  Crown.  These  lands  passed  to  Sir  Robert  Scott,  whose  investitures 
in  1621  also  mentioned  the  lakes,  and  were  apprised  by  Patrick  Scott,  who 
made  an  entail  under  which  defr.  holds  the  lands.  In  the  infeftment  upon 
the  apprising,  and  subsequent  titles  since  1621,  the  lands  are  named,  with 
pertinents,  but  not  the  Is^es.  Pursuer  argued  that  the  apprising  did  not 
carry  the  lakes,  which  were  a  separate  subject ;  and,  further,  produced  a 
grant  by  the  Crown  in  1599  to  the  Master  of  Yester  of  the  lands  of  Rodooo 
among  others,  cum  lacubus,  which  it  was  maintained  could  refer  to  no  other 
lakes  than  those  in  question,  and  made  it  impossible  for  the  Crown  to  re- 
grant  them  to  another  party  in  J  607.  Exclusive  possession  was  averred  by 
defr. ;  and  denied  by  pursuer.     Proof  as  to, possession  was  led. 

The  L.  0.  (Jerviswoode)  found  that  defr.  was  vested  in  the  said  lands  of 
Bowerhope,  together  with  the  said  lochs,  fishings,  and  pertinents,  under  the 
titles ;  and  had  enjoyed  the  exclusive  possession  of  the  lochs  ;  that  pursuer 
was  infeft  in  the  lands  and  barony  of  Rodono  "  cum  domihus  oedifictis  hortis 
pratis  lacuhus piscationihus"  &c.,  abutting  upon  the  shore  of  the  Loch  of 
the  Lowes,  and  to  some  extent  on  that  of  St  Mary's  Loch ;  that  he  and  his 
authors  had  also,  in  fact,  used  the  margin  of  the  said  lochs,  so  far  as  they 
adjoin  his  lands,  for  the  purposes  of  pasture,  watering  cattle,  and  the*  like ; 
but  that,  in  point  of  law,  such  uses  as  the  pursuer  or  his  authors  had  had 
were  of  a  character  which  he  or  they  might  enjoy  as  a  consequence  of  their 
access  to  the  same  as  proprietors  of  the  lands  adjoining  the  lakes,  and  not 
as  an  assertion  or  exercise  of  a  right  of  property  over  the  same.  His  Lord- 
ship therefore  assoilzied  defr. ;  holding  that  the  mention  of  lakes  in  the 
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charter  1599,  among  many  other  "  pertinents/'  conld  not  amount  to  more 
than  a  sufficient  title  to  warrant,  as  against  the  Grown,  or  other  granter, 
possession  of  lakes  within  the  boundaries ;  but  did  not  necessarily  denude 
the  Crown  of  the  right  to  lakes  which  merely  adjoin  in  part  the  lands  con- 
veyed. The  Grown  not  being  thus  divested  of  the  lakes,  it  followed  that 
the  charter  of  1607  was  within  the  right  and  power  of  the  Crown  to  grant ; 
and  that  defr.'s  title  at  least  was  complete,  and  exclusive  of  any  alleged 
title  held  by  pursuer,  if  he  were  under  the  progress  founded  on.  Pursuer 
had  maintained  an  argument  from  the  omission  in  the  apprising  by  Patrick 
Scott  of  express  mention  of  the  lochs.  They  were  certainly  not  specially 
apprised,  except  in  so  far  as  they  might  pass  under  the  general  designation 
of  pertinents.  The  original  charter  conveyed  the  lakes  along  with  Bower- 
hope,  and  not  as  separate  subject,  the  phrase  "  una  cum  duobua  lacubus  " 
being  words  to  convey  something  of  a  pertinential  character  rather  than  a 
distinct  and  separate  subject.  This  went  far  to  support  the  defr.'s  case, 
and  on  the  whole,  the  defender  must  prevail  on  the  question  of  title.  Had 
the  state  of  possession  not  been  in  accordance  with  this  view  of  the  title, 
the  L.  0.  would  not  say  what  effect  that  might  have  had  on  his  conclusion. 
But  such  as  they  are,  ^%  exercise  of  them  appeared  to  his  Lordship  to  have 
been  wholly  with  defi*.,  and  as  in  right  of  property. 

Pursuer  reclaimed. 

Lord  CuRRiEHiLL.  The  titles  of  parties  were  quite  conformable  with  the 
common  law  presumption  (Stair  ii.  873,  Bankt.  ii.  312,  Bell's  Pr.  648, 1110) 
that  the  lochs  belonged  jointly  to  all  the  riparian  proprietors.  The  use  had 
of  the  loch  had  also  been  in  conformity  with  that  presumption.  Each  of 
the  four,  including  Lord  Napier,  had  enjoyed  such  use  along  with  others, 
but  none  of  them  had  excluded  the  others.  There  had  been  no  instance  of 
exclusion  of  the  others  by  defi*.  till  1861,  when  these  proceedings  were  com- 
menced. The  question  was  not  whether  such  an  exclusive  right  had  been 
lost,  but  whether  it  had  ever  been  acquired  ;  and  even  if  all  the  acts  of  pos- 
session founded  on  by  defr.  had  been  as  he  represented  them,  they  would 
not  overcome  the  legal  presumption  referred  to.  Defr.  founded  on  a 
charter  of  1607,  and  the  progress  of  titles  showed  that  the  lands  of  Bowerhope 
were  transmitted  to  him  by  the  very  same  description  which  was  in  the 
charter ;  but  in  all  the  subsequent  transmissions  there  was  a  conspicuous 
absence  of  the  lakes,  and  the  feu-duty  stipulated  for  them.  His  Lordship 
then  entered  into  a  minute  analysis  of  the  titles,  in  order  to  show  that  the 
lakes  were  not  conveyed  to  defr.  with  the  lands.  Li  the  charter  of  1607, 
tiie  lakes  had  been  conveyed  as  an  entirely  separate  tenement,  and  they 
had  been  granted  expressly  in  virtue  of  the  Act  of  Dissolution  1587,  C.  30; 
being  part  of  the  lordship  of  Ettrick  Forest  which  had  been  annexed  to  the 
Crown  by  1455,  c.  41.  There  was  no  renewal  of  the  investiture  in  the 
lochs  since  1621,  so  that  the  right,  even  if  originally  valid  and  not  extin- 
guished by  prescription,  was  still  in  hcereditaie  jacente  of  Sir  Robert  Scott. 
Defr.  had  failed  to  establish  his  exclusive  right ;  but  maintained  that  if  the 
lochs  were  still  in  hcereditaie  jacente  of  Sir  R.  Scott,  pursuer  had  no  title 
to  sue.  It  was  true  that,  if  the  lochs  were  in  that  position,  pursuer  would 
not  have  a  title  to  insist  in  the  conclusion  that  the  lochs  belong  to  all  the 
riparian  proprietors  jointly.  But  if  it  were  so,  on  the  other  hand,  defr.  was 
not  entitled  to  interfere ;  and  pursuer  would  be  entitled  to  interdict  against 
his  interference.     There  was,  however,  good  ground  for  holding  that  the 
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Grown  grant  was  never  eiFectaal,  haying  been  uUra  vires.  The  very  fact  of 
•their  being  incladed  in  the  grant  to  Rob.  Soott  shewed  no  exclasive  grant 
of  them  had  been  made  before  1607 ;  and  there  was  thns  no  evidence  to 
exclude  the  legal  presumption  that  prior  to  that  the  lochs  had  belonged  to 
the  riparian  proprietors,  and  that  consequently  it  wste  ultra  vires  of  the 
Crown  to  make  any  such  grant.  That  presumption  was  corroborated  by 
the  fact  that  the  title  to  the  lochs  was  not  kept  up,  but  they  were  absent 
from  the  titles  for  two  centuries.  Above  all,  it  did  not  appear  that  the 
charter  of  1607  had  ever  been  followed  by  exclusive  possession ;  so  far  as 
memory  could  go,  it  was  proved  that  there  had  been  a  promiscuous  use  by 
all  the  proprietors,  so  that  all  the  proprietors  having  titles  with  parts  and 
pertinents,  the  contention  of  the  defender  was  excluded  by  the  operation  of 
the  positive  prescription.     (Ersk.  III.  7,  4). 

Lord  Deas  was  for  adhering  to  the  judgment  of  the  L.  0.  It  would  be 
absurd  to  hold  that  wherever  the  Crown  makes  a  grant  of  a  stripe  of 
ground  with  pertinents  on  the  banks  of  a  lake,  for  example  of  Loch  Lomond, 
•there  is  at  once  vested  in  the  grantee  a  right  of  joint  property  in  the  solum 
of  the  lake.  The  object  of  the  grant  of  1607  was  to  attach  the  lakes  as  a 
pertinent  to  Bowerhope,  and  the  right,  which  required  no  possession  to 
validate  it,  could  not  be  lost  by  the  long  negative  possession  for  want  of 
possession,  unless  gained  by  another  party  having  a  proper  title  by  the 
positive. 

Lord  Ardmillak  concurred  with  Lord  Currixhill. 

Adhered  to  L.  O.'s  interlocutor. 

Act, — DecanuSy  Young^  A.  Monerieff.     Agents — Scott,  Moncrieff,  and 

Dalgetty,    W,S. AH. — Advoeatvs,   Mark  Napier^   Fraser,     Agents — 

Hunter^  Blair,  and  Cowan,  W,S. 

AsHBURT  Carriaob  Co.  v.  N.B.Rt.  Co. — Julg  4. 
Adjustment  of  Issues — Report  to  Inner  House, 

At  the  first  meeting  for  adjustment  of  issues  the  parties  did  not  agree 
as  'to  the  terms  of  the  issue.  Pursuers,  being  anxious  to  have  the  case 
tried  at  the  next  jury  sittings,  and  this  being  the  last  day  for  giving  notice, 
the  L.O.  (Jerviswoode),  on  their  motion,  reported  the  issues  verbally. 
Defrs.  objected  on  the  ground  that  13  &  14  Vict.  c.  36,  s.  38,  required  a 
second  meeting  to  be  held  before  the  L.O.  could  report  the  issues — at  least 
that  such  had  been  the  universal  practice.  Held,  that  there  was  no  incom- 
petency. After  hearing  parties  on  the  course  taken  and  on  the  proposed 
issue,  the  Court  was  of  opinion  that  it  could  not  be  adjusted  without 
further  consideration,  and  pursuer  was  appointed  to  lodge  his  amended  issue 
next  week,  the  case  being  now  in  the  Inner  House,  although  the  L.O.  had 
written  no  interlocutor  reporting  it. 

Act. — Mackenzie,   Shand,      Agent — James    Webster,   S,S,C. Alt, — 

Young,  Keir.     Agent — Stodart  Macdonald,  SJS.O. 

Maolbat  v.  Sinclair — July  4. 
Teinds — Locality — Belief  from  Stipend —  Warrandice, 
Question  arising  on  objeotioiifi  by  Maoleay  of  Keiss  to  the  interim  scheme 
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in  the  locality  of  WioL  The  respt.,  Sinclair  of  Freswick,  claimed  to  be  re- 
lieved by  Maoleay  of  the  Btipends  payable  for  her  estate,  in  virtue  of  an 
alleged  obligation  of  relief  from  stipend  contained  in  a  minute  of  sale  of  the 
lands  of  Nybster  by  Sinclair  of  Dunbeath  to  Sinclair  of  Freawiok,  in  1740. 
By  that  deed,  the  seller  bound  himself  to  deliver  to  the  purchaser  a  dispo- 
sition of  the  lands  of  Nybster,  with  the  teinds,  ^'  free  of  all  stipends,  school- 
master's fees,  and  other  public  burdens  and  impositions  whatsoever,"  and 
also  of  the  lands  of  Keiss,  "  in  real  warrandice  and  security  of  the  said 
lands  of  Nybster,  teinds,  and  pertinents  thereof."  Kespts.  admit  that  no 
conveyance  of  the  warrandice  lands  was  ever  executed.  Nybster  was  dis- 
poned to  the  purchaser,  and,  having  been  entailed  by  his  son,  is  now  the 
property  of  respt,  as  heiress  of  entail.  The  estate  of  Keiss  was  acquired 
from  Dunbeath  by  Sinclair  of  Ulbster,  before  1772;  and  from  the  Ulb- 
ster  family  by  the  objector's  uncle,  in  1813.  The  objector  is  therefore  only 
the  singular  successor  of  Dunbeath,  who  executed  as  seller  the  minute  of 
sale  in  1740.  No  constitution  of  the  burden  exists  in  any  of  the  titles  of 
either  party.  The  L.O.  (Barcaple)  held  that  respts.  had  set  forth  no 
ground  sufficient  in  law  for  localling  on  the  objector's  lands  in  respect  of 
the  respt. 's  lands  of  Nybster,  and  remitted  to  the  clerk  to  correct  the  in- 
terim scheme.  His  lordship  held  that  there  never  was  any  real  burden  im- 
posed upon  the  lands  of  Keiss  for  the  relief  of  Nybster  from  stipend ;  and 
that  the  objector  was  not  under  any  personal  obligation  as  the  singular  suc- 
cessor of  Dunbeath.  The  respt,  however,  rested  her  case  on.  the  plea  of 
res  judicata  in  previous  localities,  and  a  long  course  of  payment  and  acqui- 
escence. In  all  the  localities  since  the  purchase,  beginning  with  1772, 
Keiss  bad  in  fact  been  localled  upon  for  stipend  effeiring  to  Nybster.  The 
respondent  stated  that  in  the  first  locality  there  was  a  note  signed  by  the 
minister,  bearing  that ''  the  estate  of  Keiss  is  liable  in  the  stipend  and  aug- 
mentation for  Nybster  by  bargains  'twixt  the  late  Freswick,  who  purchased 
Nybster,  and  the  said  Sir  William  Sinclair"  of  Dunbeath.  This  principle 
of  localling  appeared  to  have  been  then  adopted,  and  to  have  been  unchal- 
lenged ever  since.  But  no  question  was  ever  raised  in  regard  to  it.  In 
these  circumstances,  the  L.O.  did  not  think  that  the  mere  unchallenged 
adoption  of  this  mode  of  localling  in  previous  localities  could  constitute  res 
judicata^  especially  as  none  of  the  localities  were  approved  of  as  final. 

The  long  course  of  pajrment  and  acquiescence  could  not,  in  any  view,  be 
founded  upon  as  against  the  objector  with  reference  to  the  period  before  it 
was  acquired  by  his  ancestor  in  1813.  In  regard  to  the  period  since  that 
time,  it  must  be  kept  in  view  that  this  was  not  a  question  of  prescription, 
and  that  it  must  be  shown  that  the  proprietor  of  Keiss  took  the  obligation 
upon  him  in  a  manner  clearly  importing  that  he  intended  to  do  so,  and  in 
the  knowledge  that  he  was  under  no  previous  obligation  in  the  matter.  But 
the  L.O.  thought  the  inference  from  the  whole  facts  was,  that  the  par- 
ties were  all  along  in  error  as  to  the  existence  of  an  obligation ;  and  that, 
in  these  circumstances,  there  was  nothing  to  bar  the  objector  from  now  be- 
taking himself  to  his  legal  rights.  In  this  view  of  the  case,  it  was  unneces- 
sary to  consider  whether  the  Court  would  ever  sanction  such  a  mode  of  lo- 
calling where  the  question  is  raised,  there  being  no  real  warrandice. 
Dykes  V.  Marshall  (Feb.  18,  1834,  12  S.  460)  was  adverse  to  such  a  prac- 
tice ;  and  if  sustained  on  the  ground  that  the  objector,  or  those  whom  he 
represents,  had  personally  adopted  the  obligation,  it  would  not  be  effectual 
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against  a  singalar  successor  who  should  now  purchase  the  knds  with  no 
notice  of  such  a  burden  on  the  records. 

The  respondents  reclaimed ;  but  the  Court  adhered,  reserving,  howevery 
to  the  respondents  all  rights  which  thej  might  be  able  to  enforce  in  any 
habile  action,  and  to  the  objector  bis  answers  thereto.  The  respt.  should 
not  be  precluded  from  making  her  claim  good,  on  the  ground  of  objection 
or  otherwise  in  any  competent  proceedings.  That  could  not  be  done  in  a 
locality.  » 

Act. — Advocattu,  Clark^  Nevay.  Agents — Home,  Home,  db  Lyall^ 
W,S, AU, — Sol'Oen.f  Adam.     Agent — A.  J,  Napier,  W.S. 

Morris  v,  Riddsck — July  16. 
Donatio  Mortis  Causa — Legacy— Proof  Parole. 

Action  by  executors  of  Morris,  who  died  on  5th  Nov.  1864,  without  issue 
and  intestate,  leaving  considerable  heritable  and  moveable  property.  Pur- 
suers alleged  that,  shortly  before  his  death,  and  while  ill  of  the  disease  of 
which  he  died,  the  defr.  had  had  handed  to  him  by  deed.,  or  had  obtained 
possession  of  and  now  retained,  a  deposit  receipt  for  L.300,  blank  endorsed 
by  Morris,  and  another  paper  which  bore  to  be  an  order  for  payment  of  the 
sum  in  the  deposit-receipt ;  and  that  defr.  got  the  money,  which  he  did  not 
pay  to  deed.  The  conclusion  was  that  that  money  should  be  found  to  form 
part  of  the  executry.  Defr.  answered  that  the  deposit-receipt  was  given  to 
him  by  Morris  in  his  (defr.'s)  house,  where  Morris  had  lived  for  many  years, 
but  which  he  was  then  leaving ;  that  Morris  took  it  from  a  chest,  indorsed 
it,  and  gave  it  to  defr.,  to  whom  he  also  gave  the  order ;  that  this  delivery 
was  made  on  the  footing  that,  if  Morris  recovered  the  money  was  to  be  re- 
turned ;  if  not,  it  was  to  be  the  property  of  the  defender  :  that  defr.  drew 
the  money,  and  wishing  to  make  perfectly  sure  that  he  understood  the  in- 
tention of  deed.,  paid  it  over  to  him  ;  that  same  day  Morris  sent  for  him, 
and  handed  to  him  the  money  as  a  gift ;  and  that  he  received  it  on  the 
footing  that  it  was  to  be  returned  if  deceased  recovered,  otherwise  to  be 
defr.'s  own.  The  L.O.  (Jerviswoode),  after  proof,  sustained  the  defences. 
Pursuer  reclaimed. 

Lord  President — ^Parties  were  almost  agreed  that  the  facts  alleged  by 
defr.  had  been  proved  by  parole  evidence.  The  result  of  the  evidence  of 
defr.,  the  chief  witness  (corroborated  by  others,  and  by  facts  and  circum- 
stances), was,  that  deed,  had  handed  over  the  money  on  condition  that  so 
long  as  he  (Morris)  should  be  in  life  defr.  should  hold  it  for  him,  and  in  the 
event  of  his  dying,  should  use  it  for  his  own  purposes — i.e.,  that  it  should 
become  his  property  absolutely.  It  was  represented,  however,  that  in 
practical  effect  this  was  a  legacy,  though  in  form  it  might  be  more  correctly 
described  as  a  donatio  mortis  cattsa.  Pursuer  argued  that,  whether  it  was 
the  one  or  the  other,  it  could  only  be  constituted  by  writing,  and  that  this 
attempt  to  set  it  up  by  proof  prout  de  jure  was  incompetent.  A  donatio 
mortis  causa  is  not  in  the  law  of  Scotland  in  all  respects  the  same  as  in 
Roman  law.  It  answers,  indeed,  to  the  definition  in  the  Inst,  (de  donat., 
ii.  7.1),  to  the  extent  that  it  is  a  gifl  made  in  contemplation  of  death,  and 
that  the  motive  and  intent  of  the  giver  in  both  systems  are  the  same — viz., 
that  he  prefers  the  grantee  to  his  heir,  but  himself  to  both.  In  Roman  law 
there  were  three  kinds  of  donation  mortis  causa ;  but  we  have  received 
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only  one,  not  answering  precisely  to  any  of  the  three.  It  may  be  defined 
in  the  kw  of  Scotland  a  conveyance  of  immoveables  or  of  an  incorporeal 
right,  or  a  transference  of  moveables  or  money  by  delivery,  so  as  to  transfer 
the  right  of  property  to  the  grantee  on  the  condition  the  grantee  shall  hold 
for  the  donor  during  his  sorvivance,  and  subject  to  his  power  of  revocation. 
It  is  involved  in  this,  that,  if  the  grantee  predecease,  the  property  reverts 
to  the  grantor,  and  the  qualified  right  of  property  is  extinguished.  The 
question  immediately  before  us  is,  whether  writing  is  essential  to  the  con- 
stitution of  such  a  donation  mortis  causa,  as  it  is  to  the  constitution  of 
a  legacy  above  L.100  Scots.  No  doubt,  the  definition  of  a  mortis  causa 
donatio  savours  much  of  the  nature  of  a  legacy,  but  the  distinction  is,  that 
in  the  former  there  is  an^  immediate  though  qualified  transference  of  pro- 
perty. It  appears  to  me  that,  whatever  is  sufficient  to  prove  such  trans- 
ference in  the  ordinary  case,  must  be  sufficient  also  where  there  is  a  con- 
dition attached,  as  in  the  present  case.  Property  in  moveables  is  trans- 
ferred by  bare  tradition,  and  I  cannot  resist  the  conclusion  that,  if  the  ab- 
solute right  is  so  transferred,  it  is  unjust,  and  contrary  to  all  the  principles 
and  analogies  of  the  law,  to  hold  a  gratuitous  transference  inefiectual  with- 
out writing  because  the  recipient  acknowledges  that  the  gift  was  made  sub- 
ject to  a  condition.  In  short,  I  cannot  find  any  such  distinction  between 
a  gift  and  a  donatio  mortis  causa,  that  writing  is  essential  to  the  one  and 
not  to  the  other.  This  is  not  a  question  as  to  the  mode  of  proof.  If  writ- 
ing be  essential  to  the  constitution  of  a  donatio  mortis  causa  as  much  as  of 
a  legacy,  it  is  incompetent  to  prove  it  by  the  admission  of  the  executor  or 
his  writ  or  oath,  and  equally  so  if  the  executor  referred  to  the  oath  of  the 
donee.  The  true  question  is  whether  the  rule  as  to  legacies  applies  to 
donations  mortis  causa.  In  Mitchell  v,  Wright,  Nov.  17,  1759 ;  Mor. 
8082,  the  ground  of  judgment  was  that  the  gift  there  was  made  deproesenti, 
though  its  efifect  was  suspended  till  the  donor's  death,  and  that  the  rule  as 
to  writ  being  essential  to  legacies  did  not  apply  in  respect  of  the  delivery  of 
the  money. 

The  other  judges  concurred.  Lord  Deas  said  the  difficulty  was  to  see 
what  was  the  nature  of  a  donation  mortis  causa  as  distinguished  on  the  one 
hand  from  an  irrevocable  gift,  and  on  the  other  from  a  legacy.  1.  A  do- 
natio mortis  causa  must  be  made  with  a  view  to  death ;  2.  It  must  take 
effect  only  if  death  result  from  that  particular  illness ;  8.  The  money  or 
other  subject  of  the  donation  must  be  delivered  (though  this  was  not  re- 
quired by  the  Eoman  law),  delivery  taking  the  place  of  writing.  On  the 
one  hand  it  differs  from  an  absolute  gift  in  that  (1)  it  is  ambulatory  and  re- 
vocable ;  (2)  it  remains  liable  to  the  granter's  debts  in  case  of  a  deficiency 
of  funds ;  (3)  it  is  affected  by  jus  relictoB  and  other  such  rights  ;  and  (4)  it 
is  subject  to  succession-duty.  On  the  other  hand  it  differs  from  a  legacy 
in  that  (1)  it  does  not  require  writing ;  (2)  it  is  preferable  to  legacies. 
The  authorities  made  this  tolerably  clear — Bankton,  I.,  9, 16, 18  ;  Erskine^ 
IIL,  3,  91 ;  Stair,  HI.,  8,  39 ;  Ul,  4,  24;  Mitchell  v.  Wright,  sup^-a  ; 
and  Baron  Hume's  Lectures. 

Adhered  to  the  L.O.'s  interlocutor,  assoilzieing  the  defr. 

Ad, — CHfford,  Strachan.     Agents — Crawford    d;  Guthrie,  S,S.C. 
Alt, — Scott,  Burnet,    Agent — A,  K,  Morison,  S,8.C. 
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Newton  v,  Nbwton. — July  16. 
Entail — Deathbed — Aberdeen  Act — BtUherfurd  Act, 

The  pursueir  succeeded  as  heir  of  entail  to  the  estate  of  Newton  on  the 
death  of  his  father.  That  gentleman  on  deathbed  granted  two  deeds  of 
provision  in  favour  of  his  wife  and  younger  children,  under  powers  in  the 
deeds  of  entail.  One  of  them  was  a  liferent  by  locality  oyer  certain  por- 
tions of  the  entailed  estates ;  the  other  a  bond  of  provision  to  the  younger 
children.  It  was  not  disputed  that  the  granter  was  on  deathbed,  or  that 
the  provision  would  have  been  valid  if  executed  in  liege  poustie.  The  de- 
ceased had  previously  granted  in  favour  of  his  wife  a  bond  for  a  liferent 
annuity  of  L.500,  under  Lord  Aberdeen's  Act  The  pursuer  brought  ac- 
tions of  reduction  of  the  three  deeds.  The  original  entail  of  1  <  24  excepted 
from  the  irritant  clauses  full  powers  to  heirs  of  entail  to  grant  liferent  in- 
feftments  of  locality  to  wives  and  husbands  "  in  lieu  of  their  terce  and 
courtesy,  from  which  they  are  hereby  excluded,"  and  also  to  provide 
younger  children  to  three  years  free  rent.  Held^  in  conformity  with  Beid  v. 
ffoselawj  24  Nov.  1794,  M.  15,869,  that  the  exclusion  of  terce  being  a  con- 
dition of  the  gift  by  the  entailer,  each  succeeding  heir  took  subject  thereto, 
and  his  sasine,  which  was  the  very  foundation  of  the  widow's  claim  to  terce 
by  its  terms  excluded  her  right ;  that,  on  the  other  hand,  the  power  to  pro- 
vide for  widows  by  locality,  though  reserved  in  the  entail,  was  entirely  op- 
tional to  the  heir  in  possession,  and  was  an  element  of  his  ownership  of  the 
estate ;  that  the  deed  of  locality  and  bond  of  provision  in  question  were  not 
granted  merely  in  the  exercise  of  a  faculty,  but  in  the  exercise  of  the  right 
of  ownership,  and  were  not  protected  from  the  operation  of  the  law  of 
death-bed.  Held,  also,  that  the  deed  of  locality  was  not  valid  as  coming 
in  place  of  a  legal  provision  of  terce,  the  widow  never  having  had  such  a 
right  of  terce  ;  and  that  the  bond  of  liferent  annuity  for  L.500,  although  it 
would  have  been  effectual  if  the  granter  had  continued  to  hold  the  estate 
exclusively  under  the  title  upon  which  it  was  possessed  by  him  at  the  date 
of  the  bond,  was  yet  a  revocable  deed,  and  had  been  rendered  inoperative 
by  a  new  entail  subsequently  made  by  the  deceased  under  §  4  of  the  Act 
of  1848,  in  which  he  declared  that  he  and  his  heirs  should*enjoy  the  estates 
under  that  tailzie  only  (though  the  conditions  of  the  tailzie  of  1724  were 
imported  into  it,  and  it  was  executed  under  an  arrangement  with  the  heirs 
in  that  tailzie),  and  which  brought  into  play  the  provision  of  the  12th  sec. 
of  the  Aberdeen  Act  of  1848,  enacting  that  the  A  ct  shall  not  be  applic- 
able to  any  entail  dated  on  or  after  1st  Aug.  1848 ;  as  well  as  by  the 
intention  of  the  testator,  as  declared  in  the  deceased's  affidavit  made  to 
the  Court  with  regard  to  burdens  affecting  the  entailed  estates,  and  by  his 
granting  the  other  provision  to  the  defender  by  way  of  locality. 

Act — Fraser,  Oifford,  Agent — James  Dalgleish,  W.S, Alt, — Shand, 

Agents — Hunter  Blair  db  Cowan,  W,S, 

Greiq  v.  Simpson  and  Miles — July  19. 

Poor — Settlement — Seaman — Continuous  Besidence. 

Action  by  the  City  Parish  of  Edinburgh  against  the  parishes  of  South 
Leith  and  North  Leith ;  and  the  question  was,  in  which  of  the  two  latter 
parishes  a  pauper,  Messer,  a  sailor,  had  his  settlement  For  13  years  prior  to 
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1858,  he  resided  continuously  in  Soutli  Leith.  At  Whits.  1858  he  became 
tenant  of  a  house  in  N.  Leith,  which  he  and  his  wife  occupied  till  Whits. 
1863.  During  this  period  the  ^ife  lived  continuously  in  the  house  ;  but 
Messer  was  away  on  several  long  foreign  Toy  ages,  which,  as  North  Leith 
contended,  interrupted  the  continuity  of  his  residence.  The  L.O.  (Kinloch) 
held  he  had  had  a  continuous  residence,  in  the  sense  of  the  statute,  in 
North  Leith  for  five  years.  Written  cases  wore  ordered  and  sent  to  the 
whole  Court.  The  consulted  judges,  except  Lord  Benholme,  concurred 
with  the  L.O. 

Lord  CoRRiBHiLL  Said  the  case  turned  on  the  meaning  of  the  words 
''continuous  residence'*  in  sec.  76  of  the  Poor-law  Act.  He  would  not 
give  any  exact  definition.  The  leading  features  of  the  case  might  be  com- 
prised in  the  following  propositions :— -(1.)  Messer  was  a  householder  in 
North  Leith  for  five  years  before  Whits.  1863,  being  lessee  of  a  house  of 
which  he  paid  the  rent  and  taxes.  (2.)  During  all  that  time  he  maintained 
his  wife  there,  the  half  of  his  wages  being  drawn  and  expended  by  her. 
(3.)  He  resided  there  himself  at  the  beginning  of  the  lease  in  1858,  and  he 
also  did  so  for  a  considerable  period  several  times  subsequently,  as  well  as 
for  a  considerable  time  before  1863.  (4.)  During  his  absences,  he  was 
serving  as  a  seaman  in  the  merchant  service  in  the  regular  prosecution  of 
his  caUing,  sailing  on  foreign  voyages.  At  the  end  of  his  voyages,  except 
on  one  occasion,  he  returned  regularly  to  his  house  in  North  Leith.  (5.) 
He  never  had  during  the  period  in  question,  any  other  home  or  residence 
than  this.  He  was  of  opinion  that  the  effect  of  this  combination  of  circum- 
stances was  to  constitute  continuous  residence  in  the  sense  of  the  Act. 
Unless  such  a  combination  of  circumstances  were  sufficient,  it  would  be  im- 
possible for  any  man  engaged  in  a  seafaring  life  ever  to  acquire  a  settle- 
ment by  residence.  The  same  considerations  applied  to  the  provision  as 
to  the  loss  of  a  settlement  by  absence  for  a  year.  There  was  no  difficulty 
in  giving  the  same  meaning  to  the  words  *'  continuous  residence  **  in  that 
clause  also. 

Lord  Deas  concurred — holding  that  it  was  possible  for  a  sailor  to  follow 
his  usual  profession  and  yet  to  acquire  a  residential  settlement  under  the 
Poor-law  Act ;  and  that  if  any  sailor  could  do  so  this  man  had. 
Lord  Aromillan  concurred. 

The  Lord  Prbsidbnt  concurred  with  Lord  Benholme.  The  words  of 
sec.  76  were  not  open  to  construction  in  the  way  in  which  the  majority 
construed  them.  There  must  be  personal  residence  by  the  pauper  himself, 
and  not  merely  by  his  wife.  The  word  *' continuous''  was  open  to  con- 
struction, for  the  ordinary  character  of  men's  life  and  business  prevented 
their  residence  in  any  one  place  from  being  absolutely  continuous,  without 
any  break  or  interruption ;  and,  accordingly,  that  word  had  received  a  rea- 
sonable construction.  In  this  case,  however,  the  pauper  had  not  resided 
during  the  half  of  the  period.  This  was  an  entirely  new  construction, 
turning  on  the  words  *'  residence"  and  ^'  residing,"  and  not  on  the  word 
"  continuous."  He  was  not  moved  by  the  consideration  that,  according  to 
this  view,  it  would  not  be  possible  for  seafaring  men  to  acquire  a  settle- 
ment. Paupers  bad  no  interest  in  the  question  whether  one  parish  or  an- 
other was  bound  to  relieve  them.  He  differed  (1)  because  the  decision  of 
the  Court  involved  a  forced  and  unusual  construction  of  words  employed  in 
the  Act  in  the  ordinary  and  natural  sense ;  (2.)  because  he  could  not  adopt 
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that  coDstmction  without  contradicting  the  words  of  his  own  judgments  in 
previous  oases  [see  Aberdeen  Infirmary  v.  Watt,  Dec.  16, 1868,  21  D.  117 ; 
Kelton  V,  Tongland,  July  6,  1866,  4  Macph.  1033],  in  which  he  under- 
stood at  the  time  several  of  his  brethren  concurred,  who  now  were  in  the 
majority. 

Judgment  against  North  Leith. 

For  the  City  Parish — Watson.     Agents — O.  db  H,  Cairns^  S.S.G. 

For  North  Leith — Decamps,  Scott.     Agent — A.  Duncan,  S,S.C. 

For  South  Leith — Monro,  Trayner.     Ageiit — P.  S,  Beveridge,  S.S,C, 

Hamilton  v.  Tubneb  and  Monkland  Ibon  Co. — July  19. 
Landlord  and  Tenant — Mineral  Lease — Superior  and  Vassal — Separation. 

Pursuer  holds  a  feu  under  defr..  Turner,  by  which  the  superior  resenred 
the  minerals,  he  paying  to  the  disponees  "  all  damages  the  subjects  belong- 
ing to  them  may  sustain  in  and  through  my  working  and  taking  away  the 
same,'*  and  it  being  declared  that  should  said  minerals  be  let,  disponees 
should  "  have  recourse  against  the  lessee  thereof  for  all  damages  which 
might  be  occasioned  by  the  working  thereof  and  not  against  '*  tho  superior, 
further  than  that  he  should  be  bound  to  oblige  his  tenants  to  settle 
said  damages  with  the  disponees  in  manner  above  mentioned.  The  Monk- 
land  Co.  and  their  trustees  are  tenants  of  the  minerals  under  pursuer's 
subjects  under  a  lease  granted  in  1854,  two  years  earlier  than  Turner's  feu. 
This  lease  stipulated  that  the  lessees  shall  *'  annually  satisfy  and  pay  all 
damages  done  by  their  operations,  whether  above  or  below  ground ;  "  and 
the  tenants  bind  themselves  to  free  and  relieve  the  superior  of  all  claims 
and  demands  whatsoever  which  might  be  made  against  him  by  the  tenants 
of  said  lands  arising  in  any  way  out  of  the  operations  of  the  lessees,  in 
working,  raising,  storing,  carrying  away,  or  disposing  of  the  minerals.  Pur* 
suer  averred  that  the  minerals  had  been  improperly  and  wrongfully  dug 
out  and  removed  without  proper  and  sufficient  support  being  left  for  the 
surface-ground  and  house  and  buildings  thereon,  whereby  his  subjects  had 
sunk  and  given  way,  &c.,  and  the  whole  structure  was  totally  and  perman- 
ently injured ;  and  he  convened  both  the  superior  and  mineral  tenants  in 
an  action  of  damages.  The  L.  0.  (Kinloch)  sustained  the  relevancy  only 
as  against  the  mineral  lessees,  and  dismissed  it  as  against  Turner.  The 
Court  recalled,  and  allowed  a  proof  before  answer,  upon  advising  which, 
the  L.  0.  adhered  to  his  former  decision.     The  lessees  reclaimed. 

LoBD  President  could  not  agree  with  the  L.  0.  as  regarded  Turner.  It 
was  clear,  that  Turner  was  liable  entirely  ex  contractu.  Pursuer's  first 
plea  was  that  Turner,  as  the  successor  of  Denuistoun,  the  granter  of  his 
feu  right,  was  bound  under  it  to  pay  the  damages  occasioned  by  the  work- 
ing of  the  minerals,  he  having  acknowledged  and  adopted  the  lease  to  the 
other  defenders,  &c.  The  grounds  of  liability  raised  by  that  plea  were  (1) 
that  the  superior  was  under  an  obligation  to  pay  all  damages  occasioned  to 
the  pursuer  by  the  mineral  workings ;  (2)  that  that  obligation  was  trans- 
mitted against  singular  successors  in  the  superiority  ;  (3)  that  Turner  had 
further  adopted  the  mineral  lease.  This  last  element  of  liability  was  un- 
necessary. The  estate  was  in  a  mining  district,  and  tho  purpose  of  the  feu 
was  for  the  erection  of  houses  for  miners.  It  was  in  the  knowledge  of 
both  parties  that  the  minerals  were  let  to  the  Monkland  Co.,  and  that  the 
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lease  authorised  them  to  work  under  the  feu.  By  the  terms  of  the  feu 
contract,  Turner,  the  superior,  was  liable  ex  contractu.  The  tenants,  how- 
ever, were  not  a  party  to  that  contract  They  could  be  liable  only  ex 
delicio.  The  real  character  of  the  right  a  lessee  takes  was  even  more  apparent 
under  a  mineral  than  an  agricultural  lease.  It  was  a  real  right  under  the 
Act  1449.  But  what  was  the  obligation  of  a  mineral  tenant  with  regard 
to  the  surface  ?  One  point  was  clear,  the  owner  of  minerals  is  bound  to 
work  them  so  as  to  do  as  little  damage  as  possible  to  the  surface.  Danlop 
V.  Corbet,  June  20, 1809.  The  maxim  applied,  *'  Sic.  utere  tuo  ut  alienum 
non  laedas."  The  mineral  tenant  must  use  all  precautions  not  to  bring 
down  the  surface,  and  the  owner  of  the  surface  might  feu  it  for  building 
even  after  granting  a  mineral  lease.  He  could  not,  however,  do  this  to  an 
unreasonable  extent,  as  by  feuing  for  a  &ctory,  but  only  for  buildings  of 
an  ordinary  description.  On  applying  these  principles  to  the  proof  the 
Monkland  Go.  did  not  appear  to  have  used  due  care  to  prevent  injury  to 
the  houses  on  the  surface.  They,  too,  were  therefore  liable,,  but  as  the 
liability  of  the  one  def.  arose  ex  contractu^  and  that  of  the  other  ex  delicto^ 
it  was  not  joint,  but  several  liability. 

Lord  GoRRiBHiLL  concurred  as  to  the  superior's  liability  under  the  feu 
contract  He  thought  the  present  pursuer  had  no  title  to  found  upon  the 
mineral  lease,  and  consequently  had  no  claim  ex  contractu  against  the  lessees. 
His  claim  to  reparation  ex  delicto  depended  on  matter  of  fact.  There  was 
no  evidence  that  the  lessees  had  worked  the  minerals  illegally. 

Lord  Dbas  agreed  that  the  superior  was  liable,  and  also  that  the  mineral 
tenants  were  liable.  He  was  not  prepared  to  say  that  the  obligation  was, 
entirely  ex  contractu  in  the  one  case,  and  ex  delicto  in  the  other.  The  su- 
perior was  art  and  part  in  the  delict  of  the  tenants,  the  lease  being  for  his 
benefit. 

Lord  Ardmillan  concurred  with  the  Lord  President 

The  defirs.  were  found  liable  severally  in  damages. 

Act, — Pattisony    Strachan,      Agent — James    Paris,    S,S,C. Alt. — 

DecanuSy  Oiffordy  Clark,  Watson,     Agents — Maconochie,  and  Hare,  W,S,, 
and  Davidson  and  Syme,  W,S, 

M.P. — ^ROGBRS'  TruSTBKS  V,  BOGBRS,  &0. — July  19. 

Trust — Liferent  of  Stocked  Farm — Accounting, 

John  Bogers  died  in  1844,  leaving  a  widow  and  three  children.  His 
widow  died  in  1862.  Bogers  conveyed  all  his  property,  including  his 
estate  of  Northfield,  to  trustees,  and  gave  a  liferent  of  the  whole  to  his 
widow.  On  her  death  the  estate  was  to  be  divided  equally  between  the 
childrea  The  residue  of  Mr  Bogers'  estate  is  the  subject  of  the  present 
competition,  and  the  questions  which  have  arisen  between  Mrs  Scott,  the 
trustee's  daughter,  as  executrix  of  Mrs  Bogers,  and  the  two  sons  of  the 
truster,  the  real  raisers,  relate  to  the  effect  of  Mrs  Bogers'  possession  dur- 
ing viduity.  The  truster's  estate  consisted  chiefly  of  a  property  in  his  own 
occupation,  and  the  settlement  provided  that  the  trustees,  after  paying 
debts,  &c.,  should  place  the  whole  furniture  and  household  plenishing  at 
the  absolute  disposal  of  his  widow.  The  third  trust  purpose  was : — '*  I 
appoint  my  trustees  to  allow  the  said  E.  Dykes,  so  long  as  she  remains  my 
widoWy  the  liferent  of  the  whole  firee  residue  of  my  estate,  heritable  and 
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moveable,  declaring  tbat  she  shall  be  enUtled  to  aotoal  possession,  if  she  so 
wish  it,  of  the  subject  and  effects  to  be  liferented  bj  her  so  long  as  the 
same  are  not  required  to  be  otherwise  disposed  of  in  ftdfilment  of  the  pnr- 
poses  of  the  trust."  The  nature  of  the  question  appears  from  the  judgment 
of  the  Court  which  was  delivered  by  the  Lord  President.  After  stating 
the  terms  of  the  settlement,  his  Lordship  said  no  question  would  have  arisen 
if  the  estate  had  been  converted  into  money.  It  consisted  chiefly  of  a 
stocked  farm.  Taking  the  whole  terms  of  the  settlement  together,  the 
intention  plainly  was  that  the  widow  if  she  wished  should  have  the  personal 
occupation  of  the  estate  just  as  the  truster  left  it.  She  did  so  elect.  The 
question  was,  on  what  footing  was  her  executor  to  account  for  the  farm- 
stocking.  The  case  could  not  be  dealt  with  as  if  the  widow  were  entitled 
to  the  personal  occupation  of  the  farm  without  stocking ;  and  it  waj  equally 
inconsistent  with  the  intention  of  the  testator  to  regard  her  as  a  life-rentriz 
of  moveables.  The  principles  relating  to  a  liferent  of  moveables  were  not 
applicable  to  this,  because  a  stocked  farm  was  what  she  had,  a  heritable 
subject  and  its  accessories ;  which  was,  somewhat  as  in  a  liferent  of  a  mill, 
a  mixed  subject?  She  was  not  entitled  to  leave  it  to  the  fiar  displeni^ed, 
but  was  bound  to  keep  up  the  stock  as  she  received  it,  as  a  properly  stocked 
farm.  Horses,  cows,  implements  did  not  perish  entirely  to  the  fiar.  So  as 
to  crop.  There  was  always  a  certain  proportion  of  the  farm  in  crop,  nearly 
the  same  proportion  at  beginning  and  end  of  lease  or  liferent ;  and  it  should 
not  be  enquired  too  nicely  whether  it  was  larger  at  the  end  or  the  beginning. 
It  was  somewhat  different  as  regards  crop  in  the  stackyard,  barn,  or  granary. 
So  far  as  that  was  on  its  way  to  market  it  was  not  part  of  the  stock,  but  it 
was  so,  so  far  as  it  was  necessary  for  the  maintenance  of  the  cattle  on  the 
farm.  The  general  result  was  that  we  must  not  weigh  in  too  nice  scales 
the  difference  between  the  stock  of  1843  and  1862 ;  and  unless  there  was 
a  very  palpable  deficiency,  we  are  not  to  be  put  to  weigh  one  against  the 
other  at  all.  But  if  it  was  much  better  stock  in  1862  than  in  1843,  the 
executor  was  fairly  entitled  to  the  balance. 

Act — Qifford.   Agents — Cratrford  and  Outhrie,  S^.C, ^AlL — Oebhie. 

Agents — Macgregor  and  Barclay ,  S,iS.C, 


SECOND  DIVISION. 

Elliot,  &c.  v,  Huntxb,  &c. — July  12. 
Parish — Manse — Additions. 

Suspension  and  interdict  by  the  heritors  of  Kirkton  against  a  decree  of  the 
Presbytery  ordering  additions  and  improvements  to  the  manse,  which  was 
built  in  1840,  and  occupied  without  objection  by  the  last  incumbent  till 
1857,  but  was  never  declared  ''a  free  manse."  The  heritors  offered  to 
execute  the  repairs  asked  for,  but  declined  to  do  more. 

Lord  Justics-Glxrk — The  accommodation  of  this  manse  was  smaller 
than  the  minister  might  be  entitled  to  if  a  new  manse  were  now  erected ; 
but  that  did  not  settle  the  legal  rights  of  parties.  The  obligations  of  heri- 
tors were  regulated  by  1663,  c.  21.    Nothing  in  that  act  made  it  necessary 
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for  heritors  to  haye  a  finding  by  the  Presbytery  that  the  accommodation  was 
sufficient,  or  expressly  making  the  manse  a  free  manse.  The  heritors  were 
not  bound  to  make  continuous  additions  to  meet  the  views  of  the  Presby- 
tery in  a  case  where  the  manse  had  been  occupied  without  objection  for 
more  than  twenty-five  years.  The  only  other  question  was  whether,  when 
a  manse  required  some  repairs,  but  had  no  structural  defect,  and  was  not 
in  a  condition  of  substantial  disrepair,  the  heritors  could  be  called  upon  to 
add  to  its  accommodation.     He  was  of  opinion  that  they  could  not. 

The  other  Judges  concurred. 

Act, — Clark,  Marshall.     Agents — Macrmochie  ^  Hare,  W.S. Alt. 

— Cook,  Spens,     Agent — D.  J.  Machrair,  S,S,C, 

Appeal — Mobitz  Ungbb. — July  16. 

Bankruptcy — JEaeamtnatian-'  Adjournment — Commission, 

In  the  sequestration  of  Unger  the  bankrupt  was  first  examined  March 
12.  The  examination  was  adjourned  to  March  18,  •and  again  till  April  2, 
when  the  bankrupt  was  examined  at  great  length.  He  repeated  his  state- 
ment as  to  the  pocket-book ;  and  the  examination  was  adjourned  till  July 
1,  for  inquiry.  Upon  1st  July,  at  the  close  of  a  further  examination, 
counsel  for  creditors  moved  for  further  adjournment,  and  offering  to  guaran- 
tee the  estate  against  any  further  expense  thereby  incurred,  obtained  an 
adjournment  '^  in  respect  of  the  guarantee  above  set  forth,"  till  Oct.  2,  and 
a  commission  to  examine  witnesses  and  recover  documents  at  London  and 
Hamburg  with  reference  to  the  matters  contained  in  the  bankrupt's  previous 
examination.  Held,  on  appeal  by  the  bankrupt,  that  the  adjournment  for 
so  long  a  period  was  incompetent,  and  also  that  the  proposed  commission 
was  an  unheard  of  and  incompetent  proceeding.  Sec.  §0  of  the  statute 
gave  powers  to  the  trustee  to  obtain  information,  but  did  not  contemplate 
that  its  machinery  should  be  set  in  motion  by  individual  creditors,  and  cer- 
tainly it  did  not  contemplate  a  roving  commission  to  take  the  evidence  of 
parties  not  named,  and  not  in  any  way  described  or  defined. 

Paul  v.  Henderson — July  19. 
Suspension — Competency — Consignation. 

In  an  Action  by  Henderson  against  A.  Paul,  now  in  America,  and  T. 
Paul,  co-obligant  with  A.  Paul,  decree  was  obtained  for  L.212.  T.  Paul 
consigned  and  offered  to  pay  on  an  assignation  to  a  third  party,  and  reserv- 
ing right  of  appeal.  Henderson  refused  the  conditional  tender,  but  inti- 
mated that  he  would  give  notice  before  extracting  the  decree.  Paul  sus- 
pended, to  which  Henderson  objects  as  incompetent,  decree  not  being  ex- 
tracted ;  and  also  on  the  merits,  because  he  was  not  bound  to  grant  the  as- 
signation. He  also  consigned  the  money  in  the  suspension,  and  in  respect 
thereof  asked  to  get  up  the  money  whioh  had  been  consigned  in  the  action 
in  which  the  decree  had  been  obtained.  The  L.O.  on  the  Bills  refused  the 
suspension  as  premature  and  unnecessary.  The  L.O.  in  the  action  (Ormi- 
dale)  refused  tiie  motion  to  get  up  the  consigned  money. 

The  Court  adhered  to  L.  Ormidale's  interlocutor;  and  altered  L. 
Hare's,  and  passed  the  note  on  caution  to  try  the  question. 

Load  Jushoe- Clerk — Paul  is  decerned  against  in  a  decree  in  whioh  he 
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WM  conjoined  with  another  party.  He  had  conrigned  the  amonnt^  and 
says  that  tender  was  wrongly  refused.  Saspension  was  not  incompetent 
(Stair,  1,  18,  4).  Consignation  was  equivalent  to  payment,  and  had  pay- 
ment been  actually  made,  suspension  would  have  been  competent  if  the 
debt  was  not  at  once  surrendered.  There  was  no  rule  that  decree  must  be 
extracted.  Titles  to  land  were  tried  in  this  way.  No  opinion  on  the  merits 
whether  Henderson  was  bound  to  accept  the  offer  and  grant  an  assignation. 

The  other  judges  concurred. 

Act — PaUison,  MacdonalcL     Agent — Party, All, — Clark^  Paterson, 

Agents — J.  db  A.  Peddie, 

Simpson  v.  Johkston — July  19. 

Roctd — Contractor — Passetsion — Judicature  Act^  §  42. 

Application  by  Road  Trustees  of  Dumfriesshire  under  6  (}eo.  lY.  o.  120, 
B.  42,  to  obtain  interim  possession  of  a  bridge  which  respt.  contracted  to 
erect  over  the  Annan.  The  bridge  was  commenced  in  March  1865,  was  to 
be  completed  by  August  1866.  The  trustees  alleged  that  the  works  were 
nnsatisfactory,  owing  to  the  contractor's  negligence  and  incapacity;  and  that 
the  portion  erected  would  have  to  be  taken  down.  The  contractor  alleged, 
as  a  reason  for  delay,  that  extra  work  was  required  by  the  trustees.  The 
engineer  certified  to  the  bad  quality  of  the  work ;  and  the  arbiter  in  terms  of 
the  contract  authorised  the  trustees  to  take  the  works  out  of  respt. 's  hands. 
The  contractor  raised  two  actions  of  reduction  of  the  decree-arbitral  and 
certificates  of  the  engineers,  maintaining  his  right  to  keep  possession  of  the 
works,  and  carry  them  on  to  completion  during  the  dependence  of  these 
actions.  The  L.O.  (Jerviswoode)  granted  the  order  craved.  On  reclaim- 
ing note  the  Court  remitted  to  Mr  Leslie,  C.E.,  who  reported  that  the  works 
in  their  unfinished  state  might  be  endangered  by  floods,  and  that  there 
was  great  urgency  for  the  bridge  being  completed.  The  Court  adhered, 
allowing  the  trustees  to  take  the  works  from  the  contractor  and  complete 
them  by  tools  and  materials  belonging  to  him ;  finding  caution  for  any 
damages  [which  may  result  to  him  in  the  event  of  his  succeeding  in  the  re- 
ductions 

j^ct — Fraser^  Stewart,     Agent — James  Steuart,    W,S. Alt, — Oif- 

fordy  Black,    Agent — David  Curror^  8,8.0. 
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Lord  Advooatb  v,  Sinclair. — June  7. 

(In  the  Count  of  Session,  June  15, 1865,  8  Macph.  981.) 

Salmon  Fishing — Prescription — Crown. 

Declarator  that  the  salmon  fishings  in  Scrabster  Bay  belonged  to  the  Crown, 
and  that  defr.,  Sinclair  of  Forss,  had  no  express  grant  of  such  fishings,  and 
had  no  right  to  fish  for  salmon  ex  adverse  of  his  lands  of  Holburnhead,  or 
in  any  part  of  the  said  Bay  of  Scrabster.  For  narrative  of  the  case  see 
report  in  the  Court  of  Session.     The  L.  0.  (Mackenzie)  decided  in  favour 
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of  the  Crown.      The  First  Division  reversed,  L.  Deas  diss.      The  pursuer 
appealed. 

Lord  Chancellor  (Chelmsford)— In  a  case  of  this  kind  it  was  clearly 
settled  that  the  onus  of  proving  a  title  to  salmon  fishings  was  upon  defr., 
because  salmon  fishings  were  presumed  to  belong  to  the  Crown,  unless  a 
grant  from  the  Crown  could  be  produced.  Defr.  had  proved  possession  of 
the  fishings  as  far  back  as  living  memory  extended,  but  that  was  not  suffi- 
cient unless  also  he  could  produce  a  Crown  charter  preceding  his  entry 
upon  the  possession  and  sasine  thereupon.  It  had  been  argued  that  there 
was  no  authority  that  the  Crown  could  be  divested  of  its  right  to  these  fish- 
ings by  possession  for  forty  years,  but  1617  c.  12  expressly  mentioned  the 
Crown,  and  therefore  rights  against  the  Crown  might  be  argued  in  this 
way  as  well  as  against  the  subject.  It  was  also  settled  that  the  Crown 
grant  need  not  contain  an  express  grant  of  salmon  fishings  eo  nomine,  but 
it  was  enough  if  it  mentioned  fishings,  if  salmon  fishings  should  be  possessed 
for  forty  years  thereunder.  Many  early  charters  had  been  produced  to 
show  that  the  Crown  had  at  an  early  period  parted  with  tkese  salmon  fish- 
ings, but  there  was  no  clear  connection  between  the  early  titles  and  the 
title  of  the  present  respondent.  The  first  title  on  which  respt.  could  rely 
was  the  deed  of  17Q0,  which  in  the  dispositiye  clause  mentioned  ^'  fishings,'' 
and  there  had  been  forty  years*  possession  subsequently.  That  deed  would 
be  a  good  title  unless  subsequently  displaced.  It  was  said  that  the  sub- 
sequent charter  of  1761  omitted  the  word  "fishings'*  in  the  dispositive 
clause,  though  the  word  was  found  in  the  tenendas  clause,  but  that  charter 
proceeded  on  a  resignation  in  favarem,  and  the  presumption  was  that  the 
Crown  re-granted  all  that  it  received,  and  amongst  other  things  the  salmon 
fishings.  If  it  did  not  regrant  the  salmon  fishings  respt.  was  entitled  to 
fall  back  on  his  prior  title  and  possession.  Moreover,  aiiy  ambiguity  in 
old  deeds  was  always  explained  by  the  possession  that  had  subsequently 
followed. 

Lords  Ceanwo&th  and  Colonsat  concurred. 

Affirmed  with  costs. 

GiLLBSPis  v.  Young. — July  11. 
Beparatum — Patent — Conaeguential  Dafnage — Relevancy. 

Action  for  damages  for  false  and  fraudulent  representations  by  respt.,  with 
reference  to  the  mineral  known  as  ^*  the  Torbanehill  minord,"  which  he 
averred  to  be  embraced  in  a  patent  obtained  by  him  for  manufac- 
turing paraffine  oil  from  bituminous  coal,  whereby  the  value  of  the  mineral 
property  of  appts.  was  depreciated.  The  L.  0.  (Barcaple)  held  that  no 
relevant  ground  of  action  was  set  forth,  and  dismissed  the  action.  The 
pursuers  reclaimed  and  the  Second  Division  adhered.  The  pursuers  ap- 
pealed. 

Lord  Cran WORTH  said  this  was  an  action  brought  by  the  owner  of  the 
Torbanehill  estate,  which  contained  a  mineral  of  great  value  as  yielding 
paraffine  oil.  Appt.  had  granted  a  lease  of  the  minerals  or  some  of  the 
minerals  in  the  estate  to  a  tenant,  and  for  many  years  litigation  had  gone 
on  as  to  whether  this  mineral  was  included  in  the  lease.  The  parties  had 
at  last  the  good  sense  to  come  to  an  arrangement  by  which  the  tenant 
agreed  to  pay  a  royalty  on  this  mineral,  which,  to  avoid  committing  either 

TOL.  IX.  no.  CXXIX. — BBPT.  1867.  2  L 
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party,  was  called  between  them  "  the  disputed  mineral."  Now,  respt.  in 
this  appeal  had  a  patent  for  extracting  paraffine  oil  from  bituminous 
ous  coal,  and  the  contention  arose  whether  these  patentees  had  the  exclusive 
right  to  extract  oil  from  the  Torbanehill  mineral,  or  not.  Appt^i.  allege 
that  respts.  had  falsely,  fraudulently,  and  maliciously  represented  that  their 
patent  gave  ^he  exclusive  privilege  of  manufacturing  paraffine  oil  from  the 
Torbanehill  mineral,  and  had  threatened  to  institute  legal  proceedings 
against  the  parties  who  were  in  course  of  exercising  their  lawful  right  of 
manufacturing  paraffine  oil  from  such  mineral,  upon  the  pretext  that  such 
manufacture  was  an  infringement  of  their  patent,  &c.;  that  respts.  knew 
these  representations  to  be  false,  &o.  The  question  was,  whether  this  alle- 
gation set  out  a  complaint  which  a  court  of  law  could  entertain.  Now  he 
(L.  Cran worth)  was  ifar  from  disputing  that  all  courts  should  scrapuloosly 
insist  on  the  truth  being  strictly  adhered  to  in  allegations,  not  only  as  re- 
gards individuals  but  as  regards  the  public,  and,  if  it  had  been  alleged  that 
respt.,  well  knowing  that  his  patent  did  not  include  this  mineral,  represented 
that  it  did,  and  so  prevented  persons  &om  purchasing  it,  he  would  have  been 
reluctant  to  hold  that  his  misrepresentation,  coupled  with  injury  to  appts., 
would  not  give  a  cause  of  action.  But  that  was  not  the  ground  of  action 
alleged.  All  the  allegations  together  amounted  to  no  more  than  this,  that 
respts.  said  they  believed  the  Torbanehill  mineral  to  be  within  their  patent. 
That  was,  however,  not,  strictly  speaking,  a  fact  in  the  ordinary  sense,  and 
there  was  no  distinct  allegation  that  respt.  did  state  it  as  a  fact,  but  all  he 
said  was,  '^  If  you  don't  pay  me  the  royalty  I  will  institute  legal  proceed- 
ings against  you  to  have  it  declared  that  my  patent  includes  the  Torbane- 
hill mineral.''  What  happened  was  that  some  people,  rather  than  enter 
into  litigation  about  so  uncertain  a  matter,  chose  to  pay  the  licence  duty. 
But  the  allegation  of  knowledge  of  the  falsehood  of  the  representation  was 
far  too  vague,  especially  when  it  was  considered  that  the  whole  matter  was 
one  of  scientific  opinion,  and  not  a  fact  in  the  ordinary  sense,  which  was 
BUBoeptible  of  precise  and  definite  knowledge  one  way  or  the  other. 

Lord  OoLONSAT — The  record  was  deficient  in  several  essential  elements. 
It  should  have  stated  in  what  respect  the  defr's.  allegation  was  false,  and 
when,  where,  and  in  what  terms  the  alleged  misrepresentations  were  made. 
Both  parties  had  referred  to  the  litigation  as  to  the  scientific  classification 
of  this  Torbanehill  mineral.  The  trial  had  occupied  several  days,  and  men 
of  science  had  been  equally  divided  as  to  whether  it  was  coal  or  not  (Feb. 
18,  1854,  17  D.  1 ;  Feb.  28,  1856,  18  D.  677 ;  June  20,  1857,  19  D. 
897,  aff.  8  Macq.  757).  Therefore,  when  the  pursuer  talked  of  falsehood, 
a  very  peculiar  falsehood  must  be  meant.  It  was  obviously  not  a  fidsifying 
of  any  definite  patent  fact,  but  at  the  most  a  representation  <of  a  matter  of 
scientific  opinion.  It  was  nowhere  stated  distinctly  that  respt  knew  this 
mineral  was  not  coal.  That  ought  to  have  been  very  distinctly  stated,  and 
not  left  to  be  inferred  from  doubtful  expressions  in  the  reoord.  So  also  to 
entitle  him  to  damages  the  party  ought  to  allege  particularly  the  ooeasioBS 
on  which  the  patent  was  made  use  of  as  a  means  of  preventing  the  mineral 
from  being  sold. 

Affirmed  with  costs. 

Act. — AU.'Q&fL  AsJier, Alt. — Sir  B.  Palmer^  Q,C,y  DecanuBy  OrovCf 

Q.C. 
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CampbbIiIi  V.  Campbsll  (Bbeadalbanb). — July  16. 
(In  the  Court  of  Session,  June  26,  1866,  4  Macph.  867.) 

Husband  and  icife — Hahit  and  Repute — Legitimacy — Proof — Onus^  . 

Adultery— \^QQ  c.  20. 

* 

The  facts  of  the  case  and  the  circumstances  in  which  the  litigation  arose 
will  be  seen  in  the  report  in  the  Court  of  Session.  The  L.  0.  (Barcaplc) 
found  in  favour  of  Mr  Campbell  of  Glenfalloch,  the  respondent  in  the  ad- 
vocation of  the  conjoined  petitions  for  service.  The  advocator,  Lieut. 
Campbell  of  Boreland,  reclaimed,  when  cases  were  laid  before  the  whole 
Court.  A  majority  of  nine  judges  agreed  with  the  Lord  Ordinary,  ^wo, 
Lords  CurriehUl  and  Ardmillan,  dissented,  and  Lord  Kinloch  declined.  The 
advocator  (Boreland)  appealed. 

LoBB  Chanobllob  (Chelmsford)  said,  inter  alia — It  is  not  contended 
tiiat  the  part  taken  by  appt's.  father  in  the  service  of  respt's.  father  as  heir 
to  Glenfalloch  precludes  appt.  from  disputing  respt's.  claim  founded  on  the 
same  title;  but  it  must  be  admitted  to  be  a  very  strong  recognition  of  the 
legitimacy  of  respt*s.  father.  Under  these  circumstances,  every  presump- 
tion is  in  favour  of  respt's.  title,  and  appt.  must  overcome  that  presumption 
by  proving  facts  utterly  inconsistent  and  irreconcilable  with  it.  After  re- 
ferring to  Elisa  Blanchard's  letter  to  the  War  Office  in  1807  as  not  alto- 
getber  trustworthy,  even  if  it  were  admissible  evidence,  and  examining  the 
cases  of  Cunningham  v,  Cunningham,  2  Dow  51 U,  and  Lapsley  v,  Grierson, 
8  D.  34,  he  showed  that  no  habit  and  repute  could  have  begun  before  the 
death  of  C.  Ludlow,  as  the  parties  were  not  then  living  in  the  neighbour- 
hood of  James  Campbell's  family  and  acquaintances,  and  as  the  Ludlows 
must  have  known  that  they  could  not  be  lawfully  married  during  the  life- 
time of  C.  Ludlow.  Habit  and  repute,  therefore,  could  not  have  had  any 
origin  at  all  in  the  sense  in  which  it  induces  a  presumption  of  marriage 
until  after  the  death  of  Ludlow,  in  Jan.  1784.  A  question  was  made 
whether  Campbell  and  E.  Blanchard  were  ever  aware  of  the  death  of  Lud- 
low; but  I  think  we  are  bound  to  presume  that  they  had  received  informa- 
tion of  a  fact  so  important  to  be  known  by  them.  From  this  time  the 
nature  of  the  relation  was  entirely  changed.  If  this  case  was  confined  to 
the  period  between  1793  and  1806,  these  would  be  amply  sufficient  to 
establish  a  marriage  by  habit  and  repute,  and  it  is  not  competent  to  go  back 
to  an  anterior  period,  when  an  illicit  intercourse  existed,  in  order  to  show 
that  the  matrimonial  relation  must  have  been  simulated.  The  argument 
on  the  part  of  appt.  goes  the  length  of  contending  that  if  cohabitation  com- 
mences in  illicit  intercourse  a  marriage  can  never  afterwards  be  established 
by  habit  and  repute;  bat  as  I  read  the  case  of  Cunningham,  if  the  habit 
and  repute  had  been  uniform  and  general,  although  the  connection  in  its 
origin  was  notoriously  illicit,  this  House  would  have  decided  the  case 
differently. 

LoBD  CftANWORTH,  after  stating  the  position  of  the  case,  and  that  one 
important  question  was  whether  from  1793  to  1806  James  Campbell 
passed  for  and  was  supposed  to  be  a  married  man,  said — In  the  attempt  to 
investigate  matters  of  this  sort  after  the  lapse  of  from  sixty  to  seventy* five 
years,  when  all  contemporary  testimony  is  lost,  we  must  be  on  our  guard 
against  mistaking  the  spirit  in  which  such  inquiries  ought  to  be  conducted. 
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If  we  find  a  state  of  circumstances — the  enjoyment  of  jiroperty,  for  instance 
— ^in  a  partiealar  channel  of  descent,  and  we  then  proceed  to  inqnire,  for  a 
collateral  object,  into  the  circumstances  which  have  been  connected  with 
that  enjoyment,  in  order  to  discover  whether  the  proper  course  of  descent 
was  followed,  we  are  not  to  look  to  the  fragments  of  evidence  which  may 
have  escaped  the  ravages  of  time,  in  order  to  see  whether  they  are  sufficient 
to  explain  and  justify  the  course  of  enjoyment  which  has  existed.     We  are 
entitled  to  assume  prima  facie  that  what  has  been  long  enjoyed  has  been 
rightfully  enjoyed;  and  in  investigating  collateral  circumstances  which 
happened  long  ago,  our  inquiry  ought  rather  to  be  whether  they  show  the 
enjoyment  to  have  been  had  in  error,  than  whether  they  prove  it  to  have  been 
right.     After  referring  to  the  evidence  in  detail,  and  to  the  contention  of 
appt.,  he  said,  that  the  connection  was  adulterous  in  its  origin  seems  to  be 
satisfactorily  made  out ;  and  the  only  question  is  whether  there  are  ciroum- 
stances  to  lead  us  to  concur  with  the  Court  below  that  a  lawful  marringe 
ought  to  be  presfumed  to  have  taken  place  after  it  became  possible  by  the 
death  of  C.  Ludlow  in  1784.     Marriage  can  only  be  contracted  in  Scotland 
by  the  mutual  agreement  of  both  parties  to  become  husband  and  wife. 
There  is,  however,  no  particular  form  or  ceremony  by  which  such  tLgtee- 
ment  must  be  manifested,  except,  indeed,  that  the  parties  must,  in  order  to 
constitute  a  marriage  de  presenti,  be  in  presence  of  each  other  w^en  the 
agreement  is  -entered  into,  and  it  must  be  an  agreement  to  become  mati  and 
wife  immediately  from  the  time  when  the  mutual  consent  is  given.     I  do 
not  understand  the  law  as  even  requiring  the  presence  of  a  witness  as  essen- 
tial to  the  validity  of  a  marriage,  though  without  a  witness  it  may  be  diffi- 
cult to  establish  it.     The  great  facility  which  the  law  of  Scotland  affords 
for  contracting  marriage  has  giVen  rise  to  rules  and  principles  which  had 
been  sometimes  considered  peculiar  to  that  law.     By  the  law  of  England 
and  all  other  Christian  countries,  where  a  man  and  woman  had  long  lived 
together  as  man  and  wife,  and  had  been  so^  treated  by  their  friends  and  neigh- 
bours, there  is  b,  prima  facie  presumption  that  they  really  are  and  have  been 
what  they  profess  to  be.     So  it  is  in  Scotland ;  but  as  marriage  the^e  is  not 
necessarily  celebrated  in  public  or  recorded,  it  is  much  more  probable  than 
it  would  be  in  England  that  there  may  have  been  a  marriage,  but  that  there 
may  be  no  means  of  giving  direct  proof  of  it.     Those  Who  have  to  de^de 
after  the  death  of  parents  on  the  legitimacy  of  children  must,  much  oftener 
than  in  England,  rely  solely  on  the  prima  facie  evidence  afforded  by  the 
conduct  of  the  parties  towards  one  another,  and  of  their  fViends  and  neigh- 
bours towards  them.     This  sort  of  evidence  is  spoken  of  it  Scotland  as 
habit  and  repute.     I  agree,  however,  with  the  argument  of  appt.,  speaking 
with  deference  to  those  who  think  otherwise,  that  this  is  an  accurate  mode 
of  expression.     Marriage  can  only  exist  as  the  result  of  mutual  agreement. 
The  conduct  of  the  parties,  and  of  their  friends  and  neighbours  -  in  other 
words,  habit  and  repute — may  afford  strong,  and  in  Scotland  (attending  to 
the  laws  of  marriage  there  existing)  unanswerable  evidence,  that  at  some 
unascertained  time  a  mutual  agreement  to  marry  was  entered  into.  I  cannot, 
however,  think  it  correct  to  say  that  habit  and  repute  make  the  marriage — 
repute  can  obviously  have  no  such  effect.     It  is,  perhaps,  less  inaccurate  to 
speak  of  habit  creating  marriage,  if  by  habit  we  understand  the  daily  acts  of 
persons  living  together,  which  imply  that  they  consider  each  other  as  man  and 
wife,  and  may  be  taken  to  imply  an  agreement  to  be  what  they  represent 
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themselves  to  be.  It  seems,  however  even  here,  to  be  improper  to  say  that 
it  makes  marriage.  The  distinction  is  one  rather  of  words  than  of  snbstanoe, 
hot  I  prefer  to  saj  that  habitnnd  repute  affords  by  the  law  of  allootmtries,  e^- 
dence  of  marriage  always  strong,  and  in  Scotland,  nnlees  met  by  counter 
evidence,  generally  conclusive.  In  this  case,  the  evidence  of  habit  and  repute 
would  have  established  conclusively  the  title  of  resp.,  if  tberehad  been  no 
evidence  of  anything  prior  to  1793.  This  question  is  as  to  the  adulterous 
origin  of  the  connection.  I  cannot  treat  this  as  a  mere  question  of  law  at 
alL  In  such  a  question  it  is  necessary  to  look  at  all  the  eircum stances, 
and  consider  whether  they  do  or  do  not  lead  to  the  conclusion  that  the  par- 
ties did  contract  marriage  at  some  time  after  it  was  possible  forthem  to  marry. 
Now,  here,  as  C.  Ludlow  died  in  Jan.  1734,  there  was  nothing  to  prevent 
Campbell  from  contracting  marriage  with  his  widow  after  that  date.  I  cannot 
say  that  the  circumstance  that  they  passed  themselves  off  as  man  and  wife 
when  they  were  not  so  leads  me  to  think  there  was  even  an  improbability 
that  they  would  marry  when  it  was  possible  they  could  contract  that  rela- 
tion with  each  other.  He  had  the  strongest  motives  for  during  to  be  mar- 
ried to  her,  and  none  operating  in  a  contrary  direction.  The  hypothesis  is, 
that  though  he  certainly  desired  l^at  the  world  should  suppose  him  to  be 
her  husband,  he  might  not  desire  really  to  be  so,  that  he  might  wish  to  be 
able  at  any  time  to  get  rid  of  the  connection.  To  such  a  suggestion  I  can 
only  say  that  it  is  one  which  may  always  be  made  in  the  case  of  persons 
who  have  passed  their  lives  as  husband  and  wife,  but  as  to  whom  there  is 
nt)  direct  evidence  when  and  where  the  marriage  was  entered  into — per- 
sons, in  short,  who,  in  the  language  of  Scotch  law,  are  said  to  be  married 
persons  only  by  habit  and  repute,  and  it  is  a  suggestion  to  which  it  is  very 
dangerous  to  listen  after  the  death  of  thbse  who,  if  it  had  been  made  in  their 
lifetime,  or  the  lifetime  of  either  of  them,  might  have  been  able  to  clear  up 
aU  doubts.  Even  if,  at  an  earlier  stage,  Campbell  might  have  been  desir- 
ous of  getting  released  from  the  connection,  it  is  difficult  to  suppose  he 
could  have  had  such  a  wish  when  she  had  given  birth  to  many  children, 
all  born  when  they  might  have  been  what  he  certainly  represented  them  to 
be — his  legitimate  children.  How  often  do  we  find  that  when  a  man  has  been 
living  with  a  woman  as  his  mistress,  under  the  impression  that  he  will  be 
glad  to  get  rid  of  the  connection  at  some  future  time,  and  to  be  at  liberty 
to  contract  marriage  with  another,  if  the  conduct  of  the  woman  has  been 
irreproachable  except  in  her  connection  with  him,  and  he  has  lived  long 
with  her,  and  more  especially  if  he  has  a  family  by  her,  his  feelings  become 
bound  up  with  hers,  and  there  is  hardly  any  sacrifice  he  would  not  make 
to  be  able  to  convert  that  illicit  into  a  lawful  connection,  to  cause  the  woman 
to  have  been  his  wife  from  the  first,  and  to  remove  from  his  offspring  the 
taint  of  bafr tardy  ?  In  England  this  can't  be  done.  In  Scotland  it  may. 
I  will  not  make  a  single  observation  on  the  policy  of  the  Scotoh  marriage 
law,  but  that  law  being  as  it  is,  the  presumption  seems  to  me  almost  irre- 
aistible  that  during  the  twenty- two  years  afler  the  death  of  C.  Ludlow,  dur- 
ing which  Eliza  Maria  lived  with  Campbell  as  his  wife,  and  bore  him  six 
children,  and  was  received  and  treated  as  his  wife  by  his  family  and  friends, 
he  must  have  desired  to  make  her  his  wife,  and  his  children  legitimate, 
which  he  might  have  done  at  ar  y  time  during  that  long  period.  As  to  the 
letter  to  the  War  Office,  I  thinl;  that  the  evidence  preponderates  that  a  cere- 
mony did  take  place  in  1781,  though  the  parties  must  have  known  it  was 
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invalid.  But  the  question  remains — whether  its  existence  is  sufficient  to 
rebut  what  would  have  been  if  it  had  not  existed,  the  irresistible  presump- 
tion  of  marriage  afforded  by  the  rest  of. the  evidence.  I  think  this  bigam- 
ous marriage  ceremony  did  not  prevent  parties  to  it  from  afterwards  be- 
ooming  husband  and  wife  if  they  were  minded  so  to  do.  The  letter  is  but 
hearsay,  and  can  only  be  looked  to  as  a  declaration  by  a  member  of  the 
family  made  in  a  matter  of  pedigree  in  connection  with  all  the  other  evi- 
dence. Its  effect  is  to  show  that  she  was  not  a  member  of  the  family,  and 
consequently  not  a  person  whose  declarations  could  be  received.  I  have 
doubt  whether,  if  objected  to,  it  could  have  been  received  in  evidence  ;  but 
I  mention  the  doubt*  only  to  prevent  its  reception  being  supposed  to  re- 
ceive the  sanction  of  the  House.  I  deal  with  it  as  evidence  in  the  cause. 
It  was  a  declaration  for  a  special  object  behind  the  back  of  all  parties  in- 
terested in  disputing  or  sustaining  it.  Nothing  could  be  more  natural  than 
that  the  woman  who  had  passed  as  Campbell's  wife  should  after  his  death 
wish  it  to  be  believed  that  her  marriage  preceded  the  time  when  she  lived 
with  him  as  his  wife.  The  inference  of  marriage  afforded  by  the  evidence 
i3  not  removed  by  the  fact  that,  after  the  death  of  the  husband,  the  widow, 
to  effect  a  particular  object,  represented  the  marriage  to  have  taken  place 
at  a  different  date  and  in  a  different  manner  firom  that  which  really  gave  it 
efficacy.  The  case  of  Cunningham  was  not  a  decision  that  a  connection 
which  in  its  origin  was  only  that  of  man  and  woman,  could  not  become  the 
connection  of  husband  and  wife.  Where  the  connection  is  in  its  origin  il- 
licit more  evidence  or  different  evidence  may  or  may  not  be  necessary  to 
satisfy  a  court  that  marriage  has  been  contracted.  StiU  it  is  a  matter 
which  must  always  depend  on  the  particular  facts  in  proof,  and  I  can't  un- 
derstand Lord  Eldon  as  deciding  more  than  that,  in  the  Balbougie  case, 
there  were  not  such  facts  as  would  justify  the  inference. 

Lords  Westbury  and  Colonsay  concurred. 

Affirmed  with  costs. 

LoNGWOBTH  V.  Tblvbrton. — July  30. 

(In  the  Court  of  Session,  M^rch  10  1866,  3  Macph.  645.) 

Proof — Beference  to  Bath — Gonsistorial  Action — 1  Wm,  IV,  c.  69. 

These  actions  of  declarator  of  marriage  and  of  putting  to  silence  were 
conjoined,  and,  after  proof,  the  L.  0.  (Ardmillan)  found  that  the  parties 
were  not  married.  The  First  Division  held  they  were  married.  On  appeal 
the  H.  of  L.  reversed,  and  held  they  were  not  married.  Yelvertou,  Nov. 
19,  1864,  petitioned  the  Court  to  apply  the  judgment  of  the  H.  of  L.  Appt. 
thereafter,  Nov.  28  1864,  craved  leave  to  give  in  a  condescendence  of 
res  noviteVj  which  the  First  Division,  Dec.  10  1864,  refused.  Upon  this, 
appt.  tendered  a  reference  of  the  whole  cause  to  the  oath  of  Yelverton. 
The  Court  refused  to  sustain  the  reference,  and  Miss  Longworth  appealed. 

Lord  Chancellor  (Chelmsford) — It  must  be  taken  as  a  settled  rule  in 
Scotland  that  there  may  be  a  reference  to  the  oath  of  a  party  at  any  time 
between  the  closing  of  the  record  and  the  extracting  of  the  decree,  although 
every  other  mode  of  proof  has  been  tried  and  has  failed.  K  the  reference  to 
oath  is  made  originally,  there  can  be  no  subsequent  trial.  Stair  lY.  44-2. 
But,  however  strange  it  may  appear  to  those  unaccustomed  to  the  practice 
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of  the  Scotch  Conrts,  that  a  party  haying  attempted  to  prove  a  case  hy 
testimony,  and  having  failed,  should  he  allowed  almost  at  the  last  momest, 
even  after  final  judgment,  to  resort  to  a  new  method  of  proceeding,  though 
he  bad  his  choice  from  the  first — ^yet  such  being  the  law  we  are  bound  not 
to  question  but  to  administer  it.     The  reason  why  this  reference  to  oath  is 
allowed  at  so  late  a  stage  of  the  proceeding  seems  to  be  that  until  judgment 
is  extracted  the  cause  is  still  in  Court.     This  being  so,  there  can  be  iio 
difference  in  principle  between  the  case  where  a  judgment  is  final  in  the 
Scotch  Courts  because  not  appealed  from  and  a  final  judgment  of  this  House 
which  equally  requires  extract  before  execution  can  issue.     He  therefore 
thought  the  reference  was  competent  in  respect  of  the  time  at  which  the 
minute  was  tendered.     With  respect  to  the  competency  of  a  reference  to 
oath  in  a  declarator  of  marriage,  he  was  of  opinion  that,  whatever  may  ha?e 
been  the  practice  formerly,  since  11  G.  IV.  &  1  W.  IV.,  c.  69,  such  a  pro- 
ceeding was  incompetent.    Sec.  33  enacts  that  all  ooneistorial  actions  shall 
be  competent  only  before  the  Court  of  Session ;  and  by  sec.  36  no  judg- 
ment in  favour  of  the  pursuer  shall  be  pronounced  in  any  consistorial  action 
enumerated  until  the  grounds  of  action  shall  be  substantiated  by  sufficient 
evidence.     In  Muirhead  v.  Muirhead  (28  May  1846,  8  D.  786)  which  was 
an  action  of  separation  a  mensa  et  thorOj  brought  by  a  wife,  the  husband 
admitted  on  record  conduct  which  in  the  opinion  of  the  L.  0.  was  sufficient 
to  justify  decree.     Upon  the  case  coming  before  the  Court,  Lord  Mac- 
kenzie said,  and  the  Court  concurred,  "  I  read  the  words  *  sufficient  evi- 
dence *  as  meaning  sufficient  evidence  independent  of  the  admissions  of  the 
party.     I  think  the  Act  meant  entirely  to  exclude  admissions  and  require 
extrinsic  evidence."     Now,  it  was  clear  that  an  admission  upon  record 
can  never  be  regarded  as  evidence  ;  but  the  Court  could  not  have  meant 
to  say  that,  if  ^roof  had  been  led  in  the  case,  admissions  proved  to  have 
been  made  by  the  husband  that  he  had  ill-used  his  wife,  would  not  have 
been  evidence,  and  might  not  have  been  sufficient  evidence.     But  an  oath 
upon  reference  was  not  evidence  at  all.     He  then  read  from  the  opinion  of 
Lord  Colonsay  in  the  Court  of  Session  on  this  point     As  a  party,  by 
referring  to  the  oath  of  his  adversary,  renounces  all  other  proof,  and  as  the 
oath  under  reference  is  not  evidence,  a  decree  in  a  declarator  of  marriage, 
founded  upon  this  mode  of  proceeding,  would  be  a  violation  of  the  express 
words   of  the   statute,   as   the   grounds   of  the   action   would  not  have 
been   substantiated  by  sufficient   evidence.     His  Lordship   then   stated 
an  opinion  coinciding  with  that  of  the  majority  in  the  Court  of  Session  upon 
the  objection  to  the  reference  in  respect  that  the  interest  of  third  parties 
would  be  prejudiced  by  a  decree  founded  upon  an  oath  affirmative  of  the 
refSerence.     He  then  considered  the  objection  to  the  reference  that  the 
answer  to  it  in  the  affirmative — an  answer  which  appt.  must  be  taken  by 
her  reference  to  expect — necessarily  involved  an  admission  by  respt.  of 
criminality.     If  respt.  were  to  admit  the  alleged  marriage  between  himself 
and  Appt,  he  must  confess  that  he  has  been  guilty  of  bigamy,  and  this 
necesBary  effect  of  an  affirmative  answer  plainly  appears  upon  the  record. 
Appt.  said,  in  her  printed  case,  there  were  cases  in  which  a  reference  was  re- 
fused, on  the  ground  that  a  party  should  not  be  compelled  to  swear  in  suam 
turpitudtnem.  But  all  these  cases  were  prior  to  1 W.  I  V.,c.  37,  sec.  9  of  which 
abolished  infamy  as  a  ground  of  incompetency  in  a  witness.     The  15  and  16 
Viot,  c.  27,  farther  removes  all  impediments  to  the  admissibility  of  the  evi- 
dence of  persons  convicted  of  crime.     In  the  present  state  of  the  law  the 
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parties  in  the  cases  of  Rogers  v.  Cooper,  2  S.  444  ;  MacEachem  v,  Ewing, 
3  S.  410 ;  and  Thomson  v.  Young,  7  S.  82,  who  were  not  obliged  to 
swear  in  suam  turpitudinemf  would  now  be  competent  witnesses  in  similar 
cases,  with  the  option  of  declining  to  answer  any  question  that  might 
i^riminate  themselves.  Such  was  the  argument  on  this  point,  which  left 
out  of  view  one  important  consideration.  It  was  true  that  the  party  in 
a  reference  to  oath  might  refuse  to  answer,  if  thereby  be  would  criminate 
himself,  but  then  the  effect  was  that  he  was  taken  to  have  confessed  the 
facts  referred ;  and  exactly  the  same  benefit  resulted  to  the  party  making 
the  reference  aa  if  he  had  obtained  an  affirmative  answer.  In  the  present 
case,  therefore,  respt.,  if  he  an&wer  affirmatively,  would  have  admitted  himself 
to  have  been  guilty  of  bigamy ;  or,  if  he  had  refused  to  answer,  Mrs  Forbes 
would  be  conclusively  deprived  of  all  rights  acquired  by  her  marriage  with 
him.  All  the  preceding  objections  led  to  the  conclusion  that  the  Court  of 
Session  was  right  in  refusing  to  sustain  the  reference.  A  reference  to  oath 
was  not  the  absolute  right  of  a  party,  but  it  was  in  the  equitable  discretion 
of  the  Court  to  admit  or  to  refuse  Lord  Moncrieff,  in  Pattinson  v,  Robert- 
son, 9  D.  226.  Therefore  assuming  the  competency,  the  Court  below  was 
right  in  the  exercise  of  its  discretion  in  refusing  to  sustain  the  reference 
in  this  case. 

Lord  Cranworth  would  have  come  to  the  same  conclusion  independently 
of  1  Wql  IV.,  c.  69.  Though  the  reference  might  be  allowed  as  between 
two  parties  without  leading  to  absurdity,  yet  the  moment  it  came  to  involve 
the  interests  of  a  third  party,  it  could  not  be  the  law  of  Scotland,  or  of  any 
civilised  country,  that  such  a  reference  in  a  declarator  of  marriage  was  to 
be  permitted.  There  were  no  cases  which  clearly  decided  that  a  referenoe 
involving  the  interests  of  third  parties  was  ever  sdlowed,  and  if  there  were, 
the  House  should  hesitate  before  it  sanctioned  them.  But  if  such  cases  did 
exist,  then,  even  if  the  reference  were  competent,  the  Court  in  its  discre- 
tion ought  not  to  allow  it. 

Lord  CoLONSAT  concurred,  reserving  his  opinion  as  to  the  Act. 

Appeal  dismissed. 

Carleton  and  Others  v.  Thompson  anb  Others. — July  80. 
(In  the  C!ourt  of  Session,  Feb.  11  1865,  3  Macph.  514). 
Bticeession — Residue — Vesting, 
Andrew  Hunter  died  in  1811,  and  left  a  trust-deed  dated  1808,  whereby 
be  said  : — "  The  residue  of  my  estate  I  direct  and  appoint  to  be  vested  in 
my  trustee  for  behalf  of  my  daughter,  Mrs  O'Reilly,  in  liferent,  exclusive 
of  the  jus  mariti  of  her  husband  and  her  children  in  fee,  to  be  kept  in  trust 
by  them  till  they  in  their  discretion  shall  see  proper  to  settle  it  in  the  most 
safe  and  secure  manner  on  her  and  her  children,  and  in  the  event  of  her 
decease  without  issue  of  her  body/'  then  to  certain  nieces  named.  Mrs 
O'Reilly,  the  natural  daughter  of  Hunter,  was  married  in  1808,  and  died 
1861.  Some  of  her  children  were  born  before  testator's  death,  though  she 
bad  no  children  at  the  date  of  the  deed.  The  question  now  arose  whether 
her  children  had  a  vested  interest  from  the  date  of  the  death  of  the  testator, 
or  only  from  the  death  of  the  lifereutix.  The  L.  0.  (Jerviswoode)  and  the 
First  Division  held  that  a  share  of  tbe  residue  vested  in  each  child  bom 
after  the  testator's  death  at  its  birth.  The  two  children  bom  before  the 
testator's  death,  the  others  having  ^all  died  before  the  liferentix,  brought 
this  appeal.    The  judgment  of  the  Court  of  Session  was  affirmed  with  coata. 
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THE  DEBTS  EECOVERY  ACT. 

This  is  a  very  remarkable  production.  When  the  Conservatives 
were  last  in  power,  the  Lord  Advocate  of  that  day  left  the  stamp  of 
a  master  mind  on  the  legislation  of  the  country,  and  secured  for  his 
party  a  reputation  as  Iaw  Eeformers,  which  the  present  measure 
will  do  much  to  overthrow.  We  hear  it  condemned  on  every  side. 
Every  person  who  is  practically  conversant  with  the  business  of  the 
Sheriff  Court — Sheriffs,  Sheriff-substitutes,  Sheriff  Clerks,  and  the 
legal  profession  generally — seem  to  be  at  a  loss  to  understand  how 
such  a  measure  ever  received  the  sanction  of  the  Legislature ;  and 
although  the  trading  classes  may  fondly  suppose  that  they  have  now 
got  a  form  of  process  which  will  put  an  end  to  the  evils  of  which 
they  have  for  some  years  complained,  we  can  assure  them  that  they 
have  been  completely  taken  in,  and  that  the  Recovery  of  Debts  Act 
will  make  things  worse  instead  of  better.  A  few  months  will  show 
in  actual  practice  the  truth  of  what  we  say.  In  the  meantime,  we 
beg  the  profession,  out  of  respect  for  two  honoured  names,  generously 
to  refrain  from  calling  it  either  the  Patton  Act  or  the  Gordon  Act. 
From  what  we  know  of  these  gentlemen  we  feel  persuaded  that  they 
never  |could  have  had  any  connection  with  this  Act,  save  under 
some  sinister  influence,  of  what  nature  we  do  not  know,  but  with 
which  probably  they  were  powerless  to  contend.  When  the  Lord 
Advocate  comes  to  see,  in  its  actual  operation,  the  pernicious  charac- 
t-er  of  the  measure,  we  are  sure  he  will  not  be  disposed  to  throw  any 
obstacle  in  the  way  of  its  being  speedily  amended. 

We  do  not  desire  to  speak  with  the  smallest  disrespect  of  the 
agitation  of  which  this  piece  of  legislation  may  be  regarded  as  the 
fruit  On  the  contrary  we  think  there  was  much  justice  in  the 
complaint,  that  whereas  in  England  there  now  exists  a  summary  form 
of  process  for  the  recovery  of  tradesmen's  accounts  up  to  £50,  in 
Scotland  one  dare  not  sue  for  more  than  £25,  without  running  the 
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risk  of  being  dragged  through  all  the  mazes  of  a  litigation  in  four 
separate  Courts — before  the  Sheriff-substitute,  Sheriff,  Lord  Ordinary, 
and  Inner  House;  while  even  as  regards  cases  between  jP12  and 
X25,  the  appeals  from  the  Sheriff-Substitute  to  the  Sheriff  are  far  too 
numerous,  and  a  simple  enough  case  is  apt  to  produce,  after  many 
months*  labour,  a  very  huge  process.  Not  only  was  a  decree  in  ab- 
sence a  very  costly  proceeding,  but  in  litigated  causes  any  unprejudiced 
person  must  see  that  the  complaints  made  of  the  time  and  expense 
required  in  Scotland  for  the  recovery  of  a  ^0  or  £50  debt  were 
amply  justified.  But  wherein  lay  the  evil  ?  Not  certainly  in  the 
forms  of  pleading,  which  for  many  years  have  been  reduced  to  the 
very  minimum  of  brevity  and  simplicity,— ^one  paper  for  the  ground 
of  action,  one  for  the  answer,  then  a  proof,  and  then  judgment.  If 
there  is  to  be  any  formality  at  all  in  legal  procedure,  it  is  impossible 
that  the  existing  Sheriff  Court  forms  could  be  rendered  more  brief  or 
better  adapted  for  the  purpose  which  they  are  intended  to  serve. 
The  evil  lay  in  the  superabundant  facilities  afforded  for  litigating 
about  mere  questions  of  fact.  In  England  the  jury,  or  the  judge 
who  acts  the  part  of  a  jury,  is  final  upon  the  facts  ;  and  an  appeal 
lies  to  the  Supreme  Court  only  on  the  questions  of  law  which  may 
arise  on  the  facts.  In  Scotland  we  are  never  done  disputing  and 
debating  as  to  whether  a  particular  point  is  proved.  In  short,  for 
the  great  bulk  of  mercantile  questions  there  arc  too  many  courts  to 
be  gone  through  before  a  final  judgment  can  be  obtained  ;  and  this, 
therefore,  was  the  main  question  to  which  the  Lord  Advocate  ought 
to  have  addressed  himself — to  what  extent  might  this  reiterated  right 
of  appeal  be  safely  restrained? 

The  mercantile  community  would  fain  have  made  the  Sheriff-Sub- 
stitute absolute  in  all  cases  under  £50 ;  and  with  some  modification 
they  were  prepared  to  see  the  existing  small  debt  jurisdiction  ex- 
tended to  that  sum.  Two  objections  to  this  course,  however,  have 
always  appeared  to  us  to  be  insuperable.  No  judge  can  be  intrusted 
to  decide  upon  the  rights  of  his  fellow-citizens  without  the  terror  of 
a  court  of  review  constantly  hanging  like  a  sword  of  Damocles  over 
his  head.  It  is  strange,  but  nevei-theless  it  is  a  fact  abundantly  veri- 
fied by  daily  experience,  that  the  most  virtuous  of  men  will  sometimes 
conduct  himself  as  if  he  were  totally  devoid  of  all  sense  of  duty, 
when  he  feels  that  he  is  amenable  to  no  one  but  his  own  conscience. 
He  is  then  practically  irresponsible,  which  no  man  ought  to  be.  There- 
fore, while  a  properly  regulated  right  of  appeal  involves  no  hard- 
ship to  the  public,  seeing  that  it  is  not  exercised  in  one  case  out  of 
a  hundred,  it  has  a  most  salutary  effect  on  the  judge  who  does  not 
know  but  that  it  will  be  taken  in  any  one  case  of  the  ninety- 
nine.  In  the  second  place,  it  is  the  great  function  of  a  court  of  re- 
view, not  simply  to  determine  the  rights  of  parties,  but  to  main- 
tain the  unity,  coherence,  and  certainty  of  the  law  ;  and  were  every 
Sheriff-substitute  left  to  do  that  which  seemeth  right  in  his  own  eyes, 
we  should  have  a  different  law  for  every  county ;  and  the  result 
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would  be  a  system  of  confasion,  such  as  was  experienced  under  the 
caiUumes  of  ancient  France. 

The  first  important  feature  in  the  new  practice  is  the  abolition  of 
the  Minute  of  Defence,  and  the  substitution  of  a  "  Note  of  Pleas," 
which  is  to  be  framed  by  the  SherifiT-substitute.     We  are  free  to 
confess  that  we  have  never  had  any  great  admiration  for  the  manner 
in  which  the  pleadings  are  prepared  in  Sheriff  Courts — ^the  reason 
being  that  the  procurators  find  it  to  be  their  interest  to  pay  more  at- 
tention to  conveyancing  than  to  the  study  of  the  principles  of  pleading ; 
and,  therefore,  we  do  not  think  much  inconvenience  will  result  from 
laying  the  duty  of  framing  the  issue  to  be  tried  on  the  Sheriff-sub- 
stitute.    The  science  of  pleading  is  a  branch  of  professional  know- 
ledge with  which  these  functionaries   <yugkt  all  to   be  familiarly 
acquainted ;  and  if  by  some  the  subject  has  been  hitherto  too 
much  neglected,  the  deficiency  will  in  all  probability  be  observed 
only  in  tlose  places  where  tleve  is  ab  Jnt  leisu^  for  its  being 
speedily  repaired     This,  therefore,  will  probably  be  on  the  whole  an 
improvement.     The  Summons  must  still  set  forth,  in  a  technically 
relevant  form,  the  origin  of  debt,  or  **  ground  of  action.**    At  the 
first  diet  of  compearance,  the  pursuer  is  to  explain  the  nature  of  his 
action,  and  the  defender  is  to  state  his  defence.     The  Sheriff  may,  if 
he  think  proper,  then  send  the  case  to  the  ordinary  roll ;  but  it  may 
be  assumed  that  this  is  a  power  which  will  hardly  ever  be  exercised, 
unless  it  appears  to  be  a  case,  of  the  nature  of  an  equitable  suit,  re- 
quiring condescendence  and  defences  ;  and  limited  as  the  application 
of  the  statute  is,  such  cases  must  be  rare.    Having  compressed  the 
speeches  of  the  parties  into  the  one  or  two  propositions  of  fact  or  law 
on  which  the  case  turns,  the  Sheriff-substitute's  Note  of  Pleas  will 
probably  be  found  to  raise  a  much  more  intelligible  issue  than  is  at- 
tainable under  the  existing  system  of  putting  into  the  Minute  of  De- 
fence every  possible  fact  and  circumstance  connected  with  the  dispute. 
The  Sheriff  is  then  to  fix  a  time  and  place  for  the  trial.    No  note  of 
evidence  need  be  taken,  unless  the  parties  require  it ;  and  when  it 
is  to  be  recorded,  the  Sheriff-substitute  is  to  take  it  down  himself,  or 
dictate  it  to  a  clerk,  or  if  either  party  desires  it,  he  may  obtain  the 
services  of  a  short-hand  writer.     It  is  then  provided  that  the  Sheriff- 
substitute  shall  pronounce  an  interlocutor  setting  forth  the  separate 
findings  in  law  and  fact  on  which  he  has  proceeded  in  giving  judg- 
ment. 

Thus  far  we  do  not  think  that  the  new  form  of  process  can  be 
seriously  objected  to.  The  sections  of  the  statute  with  which  we 
have  dealt  are  in  one  or  two  instances  very  awkwardly  expressed, 
and  some  difficulties  will  undoubtedly  arise  from  the  partial  incor- 
poration of  some  portions  of  the  Small  Debt  Act.  But  these  objec- 
tions are  of  less  moment  than  the  extraordinary  mode  of  review 
which  has  been  established.  The  right  of  appeal,  first  to  the  Sheriff, 
and  then  to  the  Court  of  Session,  on  facts  as  well  as  law — nay,  on 
the  admissibility  of  a  piece  of  evidence  which  probably  at  the  end  of 
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the  day  may  turn  oat  to  be  of  no  consequence — cannot  fail  to  cause 
much  dissatisfaction.  This  is  the  more  to  be  regretted,  as  the  course 
which  should  have  been  adopted  was  clear  and  simple.  Where  the 
evidence  is  recorded,  the  appeal  should  have  lain  direct  to  either 
division  of  the  Court  of  Session,  which,  doubtless,  would  have  dis- 
posed of  appeals  under  the  Act  as  cheaply,  as  expeditiously,  and  as 
satisfactorily  as  appeals  in  bankruptcy  cases,  which  for  more  than 
ten  years  have  been  taken  direct  f^om  the  Sheriff-substitute  to  the 
Supreme  Court  Where  the  evidence  is  not  recorded,  the  parties 
should  have  been  entitled  to  demand  a  case  for  the  opinion  of  either 
Division  on  the  questions  of  law  involved.  The  latter  method  is  the 
form  of  review  from  the  English  County  Courts  to  the  Superior 
Courts  of  Westminster;  and  in  our  own  country  it  has  worked 
singularly  well  for  thirty  or  forty  years  under  the  Excise  Acts,  as 
well  as  in  later  years  under  the  Begistration  Act  and  the  Valuation 
Act.  A  judgment  of  authority,  embodying  the  opinion  not  of  a 
single  judge,  but  of  four,  would  thus  have  been  obtained  for  the  bare 
cost  of  the  ailment,  without  any  delay.  We  are  curious  to  know 
on  what  grounds  it  has  been  rejected  in  favour  of  the  very  anomalous 
method  which  has  been  adopted.  It  seems  as  if  some  devoted  fol- 
lower of  the  Conservative  cause,  sick  and  weary  with  waiting  for 
that  Sheriffship  which  was  to  be  the  reward  of  his  consistency  and 
patience,  had  been  always  whispering  in  the  ear  of  his  chief,  "  What- 
ever you  do  to  please  these  traders,  do  nothing  to  imperil  the  dovhle 
Sherijff^ip  :  dont  ignore  the  Sheriff  as  he  has  been  already  ignored 
in  the  bankruptcy  staitUe  ;  otherwise,  what  is  to  become  of  us  ?  Now 
that  we  are  once  more  in  power,  let  the  country  writers  be  sacrificed 
if  the  sacrifice  be  necessary  for  your  popularity  ;  but  the  interests  of 
the  party  and  its  legitimate  rewards  are  paramount'*  Hence  that 
marvellous  display  of  ingenuity  exhibited  in  section  11  and  12  ! 

The  substance  of  these  two  Sections  is  as  follows: — When  the 
evidence  has  been  recorded  and  a  party  is  dissatisfied  with  the 
judgment  of  the  Sheriff-Substitute,  he  may  write  beneath  the  Inter- 
locutor— "  I  appeal  against  the  judgment  of  the  Sheriff-Substitute." 
He  is  then  to  subjoin  a  '*  note  of  the  legal  authorities  on  which  he 
founds."  The  Sheriff-Clerk  then  transmits  the  papers  to  the  Sheriff 
The  Sheriff  is  directed,  "  without  delay,  to  consider  the  appeal,  and 
he  may  either  alter  or  affirm  the  interlocutor  under  review  ;  or  he 
may  order  a  new  trial!*  The  Sheriff-Clerk  on  receiving  the  judgment 
of  the  Sheriff  must  transmit  a  copy  thereof  through  the  Post  Office  to 
the  parties  and  their  procurators  (apparently  at  his  own  expense). 
Either  party  may  then  appeal  to  either  Division  of  the  Court  of 
Session,  which  may  alter,  or  affirm,  or  order  a  new  trial, 

"  The  decree  pronounced  on  the  re-hearing  by  the  Sheriff  or 
Sheriff-Substitute  shall  be  treated  in  all  respects  as  if  it  had  been 
pronounced  by  them  in  the  first  instanca"  In  other  words  a  new 
trial  may  be  ordered  again;  and  so  on  up  and  down  again  ad  injim- 
turn. 
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This  brief  statemeot,  we  hope,  is  sufficient  to  let  the  mercantile 
community  understand  what  it  is  that  they  have  got  under  the  guise 
of  an  important  Conservative  measure  of  law  reform.  We  already 
know  something  of  what  new  trials  are  in  the  Court  of  Session ;  and 
there  is  nothing  in  our  experience  of  the  system  of  retrying  questions 
of  fact,  to  justify  an  extension  of  the  evil  to  the  Sheriff  Courts.  If 
ever  a  government  officer,  with  a  beacon  warning  him  of  the  peril, 
wilfully  and  blindly  chose  to  run  his  vessel  on  the  rocks,  that  person 
is  he,  whoever  he  is,  who  is  responsible  for  this  mischievous  addition 
to  the  forms  of  process  in  the  Sherifi  Courts.  Why  this  everlasting 
re-hearing  and  re-trying  question  of  fact?  Interest  reipMiccLe  ut  sit 
finis  litixim ;  but  apparently  a  Sheriff-Substitute  is  not  fit  to  be 
trusted  with  the  decision  of  matters  of  evidence,  or  with  the  framing 
of  a  special  verdict  sufficient  to  raise  the  question  of  law  on  which 
the  ultimate  decision  of  the  case  shall  depend.  Surely  the  time  is 
gone  by  for  this  position  being  maintained,  but  it  is  characteristic 
of  the  manner  in  which  Scotch  business  is  attended  to  in  Parliament, 
that  not  a  single  voice  was  raised  against  the  proposal  when  the  bill 
was  before  the  House  of  Commons.  Where  was  the  Dean  of  Faculty, 
where  was  the  learned  M.P.  for  the  Wigtown  Burghs? 

Observe  the  theory  on  which  the  Statute  proceeds.  The  judge  of 
th^  first  instance  has  heard  the  parties,  adjusted  the  issue  and  seen  the 
witnesses.  The  Sheriff  Principal  has  had  none  of  these  advantages. 
With  noithing  but  the  curt  and  it  may  be  imperfect  notes  of  pleas  and 
of  evidence  before  him,  a  lawyer,  in  four  cases  out  of  five  not  a  bit  bet- 
ter than  his  Substitute,  is  required  to  say  "without  delay'*  whether 
the  judgment  is  right  or  wrong.  From  a  judge  who  hears  and  sees, 
you  are  to  appeal  to  another  who  is  blind  and  dea£  He  may  com- 
pletely misunderstand  the  case  from  the  notes  which  he  himself  did 
not  take,  but  nevertheless  he  is  invested  with  the  power  of  reversing 
the  interlocutor  or  of  ordering  the  whole  thing  to  be  done  over  again 
ah  initio.  We  should  like  to  know  how  such  a  proposal  would  have 
been  received  by  the  House  of  Commons,  had  it  related  to  England 
instead  of  Scotland.  What  would  the  Times  have  said  and  the  British 
public  have  thought  of  an  appeal  from  the  County  Court  judge  of 
Liverpool  to  his  brother  official  at  Manchester,  or  vice  verm  f  It  will 
be  said  that  this  system  of  reviewing  on  facts  permeates  the  whole 
of  Scotch  legal  procedure  If  so,  it  is  high  time  it  were  stopped,  at 
least  in  cases  below  a  certain  amount;  and  if  it  is  continued  at  all, 
the  appeal  should  only  be  to  either  Division  of  the  Court,  where,  in- 
stead of  one,  there  are  four  judges  whose  opinion  is  matured  with 
the  aid  of  counsel  for  the  parties. 

Of  course  the  authors  of  the  Act  know  quite  well  that  if  all  this 
system  of  appealing  and  of  ordering  new  trials,  for  the  sake  of  mag- 
nifying the  office  of  Sheriff,  had  to  be  -paid  for  according  to  the  usual 
scale  of  professional  remuneration,  a  storm  would  have  been  raised 
which  would  probably  have  been  fatal  to  their  bill.  Hence,  to  dis- 
arm opposition,  the  ingenious  expedient  is  devised  of  not  paying 
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for  the  work  done  by  the  procurators.  Hitherto  it  has  been  supposed 
that  the  only  legitimate  method  of  obtaining  cheap  law  is  by  simpli- 
fying and  shortening  procedure.  It  has  been  reserved  for  the 
present  government  to  introduce  an  entirely  new  plan,  which  has 
the  singular  merit  of  reconciling  the  conflicting  interests  of  the  com- 
mercial community  who  want  cheap  law,  and  that  of  their  profes- 
sional followers  whose  wish  it  is  that  the  public  shall  want  it  First 
by  continuing  the  system  of  appealing  from  the  judge  who  hears  the 
case  to  the  judge  who  does  not,  the  doom  of  the  double  Sheriffship 
is  for  a  time  averted;  next,  to  satisfy  those  who  see  nothing  to  ad- 
mire in  the  system,  it  has  been  provided  that  the  practitioner  shall 
have  only  one  slump  fee  for  everything  he  does, — no  matter  how 
much  or  how  little,  in  the  conduct  of  a  cause. 

The  fees  allowed  by  the  Act  in  contested  cases  are  when  the  claim 
is  under 

L20  .  .  .  .  30/ 


30 
40 
60 


40/ 
60/ 
80/ 


These  fees  are  the  whole  sums  exigible  for  taking  instructions  to 
prosecute  or  defend  the  action,  instructing  oflBcers  to  cite  parties  or 
witnesses,  or  to  arrest  on  dependence,  revising  summons  and  citation 
and  execution,  precognoscing  witnesses,  attending  and  signing  appeals 
and  "  generally  doing  everyihing  requisite  for  commencing  and  carry- 
ing  on  the  action  or  defence  until  final  judgment  or  decree  in  the 
Sheriff  Cowrt!^  Every  one  of  these  steps  may  possibly  involve  the 
procurator  in  a  heavy  action  of  damages ;  but  the  pitiful  allowance 
above  mentioned  is  all  that  he  is  entitled  to  recover.  Nay,  he  is  not 
to  have  recourse  against  his  own  client  Worse  stiU,  he  is  not  al- 
lowed to  make  a  special  bargain  with  his  own  client  Than  the  fees 
mentioned  in  sec.  18  "  No  other  or  higher  fees  shall  be  allowed  to 
be  taken  for  any  matters  done  in  any  cause  raised  under  the  authority 
of  this  Act  ....  whether  as  between  party  and  party,  or  be- 
tween client  and  agent!* 

That  the  public  may  quite  understand  the  injustice  of  this,  we 
direct  attention  to  the  fees  allowed  in  the  County  Courts  of  Eng- 
land. 

Costs  aUovoed  to  Counsel  and  Attorneys  where  the  amount  claimed  does  not 

exceed  £20. 

Between  Party  and  Party, 

In  the  case  of  a  Plaintiff,  where  £5  or  upwards  is  recovered,         JC    s.    n. 
The  Connsers  fee  is  .  •  .  .  .  13     6 

The  Attorney's  fee  is        .  .  •  .  .  0  15     0 

In  the  case  of  a  Defendant,  where  £5  or  upwards  is  claimed,  the  same 
fees  can  be  allowed ;  but  in  neither  case  is  any  fee  allowed  unless  by  order 
of  the  Judge. 
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Between  Attorney  and  Client 

Where  the  Debt  or  Damage  churned  exceeds  JC2.  exceeds  £5. 

Attorney's  fee      .  .  .  .    £0  10     0  £0  15    0 

Counsel's  fee        .  .  .  .13    6  13    6 

Costs  and  Clharges  paid  to  Counsel  and  Attorneys  on  sums  claimed 

exceeding  £20. 

As  well  between  Party  and  Party,  as  between  Attorney  and  Client. 

Letter  before  suit,  .  .  .  .  .£030 

Instructions  to  sue  or  defend,        .  .  .  .  0     5    0 

Attendance  and  entering  Plaint,  including  particulars  of  demand 
and  copies,  such  particulars  and  copies  being  signed  by  the 
Attorney,  .  .  *  .  .  .  0  10     0 

*^*  The  total  amount  of  these  items  to  be  entered  on  the  Summons. 

Examining  and  taking  minutes  of  the  evidence  of  each  witness  afterwards 
allowed  by  the  Judge,  .  .  .  .  .£030 

Attending  Court  and  conducting  cause  where  no  counsel  em- 
ployed, .  .  .  .  .  .  1  10    0 

Witnesses'  expenses  in  conformity  with  Rule, 

Attending  Taxing  Costs,  .  .  .  .  0    3    0 

Occasumal  Costs. 

Attending  to  apply  for  Summons  out  of  the  district,  .  0    4     0 

\*  The  amount  of  this  item  to  be  entered  on  the  Summons. 

If  plaintiff  abandon  action,  and  give  notice  thereof,  attending 

settling,         .  .  .  .  .  .  0    3     0 

Notice  to  produce,  notice  to  admit,  notice  of  application  for  a  new 
trial,  or  to  set  aside  proceedings, — ^including  copies  or  dupli- 
cate originab  and  service, — and  notice  of  especial  reference 
and  copies,  including  particulars  and  copies  in  cases  of  set- 
off, and  attending  Registrar  of  the  Court  therewith,  such 
notices,  particulars,  and  copies  being  signed  by  the  Attorney,  0     5     0 
Attending  inspecting  Documents, .  .  .  .  0     5     0 

Mileage,  or  way  from  the  attorney's  place  of  business  to  place  of 
inspection  of  documents, — ^for  each  mile,  not  exceeding  in 
the  whole  twenty  miles,         .  .  •  .  .006 

Preparing  confession  or  statement  of  agreement  under  sec.  8  or 
sec.  9  of  12  and  14  Vict  c.  61,  where  prepared  by  plaintiff's 
Attorney,  including  all  incidental  attendances,  .  0 

All  necessary  affidavits,  including  filing  each,        .  .  0 

Oath,  sum  paid,  ....•• 

Attending  to  enter  up  judgment  by  de&ult,  .  .  0 

Attending  Court  for  an  order  to  bring  up  a  prisoner  to  give 
evidence,      ......  0 

Instructions  for,  and  drawing  and  copying  brief  in  cases  in  which 

counsel  employed,  including  attendance  on  counsel  therewith,  2 
Fee  to  counsel  and  clerk,  sum  paid,  not  exceeding,  •  3 


7 
5 

0 
0 

8 

0 

4 

0 

0 
5 

0 
6 
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Attending  Court  on  trial,  with  oooneel,  .  .  £0  10    0 

Attending  Court  to  support  or  oppose  motion  for  new  trial,  or 
motion  to  set  aside  proceedings,  or  motion  for  a  change  of 
venue,  including  instructions,  or  any  other  necessary  attend- 
ance, where  no  counsel  employed,      .  .  .  0  15    0 
Attending  in  the  last-mentioned  oases  with  counsel,           .  0  10     0 
Fee  to  counsel  and  clerk,              .             .             .             .  13     6 
Any  attendance  at  the  office  of  the  Registrar,  which  he  may  upon 

taxation  think  was  necessary,  .  \.  .  0     3     0 

Every  bond  given  under  sec.  70  of  17  and  20  Vict.  c.  108.,  0     7    0 

New  Trial 

Costs  to  bp  allowed  on  the  same  scale  as  on  the  original  trial. 

Costs  of  the  day  on  adjournment  of  cause, — 
Attorney  for  attending  Court  where  no  counsel  employed, .  0  15    0 

Attending  with  counsel,    .  .  .  .  .  0  10     0 

Befresher  fee  to  counsel  and  clerk,  •  .  .  13     6 

Witnesses*  expenses  same  as  on  trial. 

Arbitration, 

Attending  reference  without  counsel,  for  each  sitting,        .  10  0 

Attending  reference  with  counsel,  for  each  sitting,  .  0  15  0 

Fee  to  counsel  and  clerk  for  each  sitting,  sum  paid  not  exceeding  2    4  6 
Witnesses'  expenses  same  as  on  a  trial. 

It  is  not  necessary  to  dwell  on  the  contrast  here  presented,  or  on 
the  ridiculous  anomaly  of  saying  almost  with  the  same  breath  that 
our  procurators  must  have  a  higher  standard  of  education,  but  shall 
only  have  porter's  wages.  One  year  an  Act  is  passed  to  exclude 
from  the  profession  all  but  scholars  and  gentlemen,  and,  paur  en- 
courager  les  ardres,  we  have  next  year  another  Act  cutting  down  fees 
to  a  vanishing  point  This  bill  either  goes  too  far  or  it  does  not  go 
far  enough.  If  it  is  foiinded  on  a  sound  principle,  let  it  be  extended 
to  other  professions  and  branches  of  industry.  Let  it  be  enacted 
that  the  tailor  and  the  grocer  shall  be  limited  to  a  certain  maximum 
in  selling  their  commodities^  and  that  medical  men  shall  have 
no  other  or  higher  fees  than  say  five  shillings  for  a  fever,  and  half-a- 
crown  for  a  bad  diarrhoea. 

This  section  of  the  statute  iai  at  once  unjust  and  impolitic — ^unjust 
because  founded  on  the  principle  that  the  labourer  is  Tiat  worthy 
of  his  hire  :  impolitic  because  it  will  degrade  the  administration  of 
the  law,  and  deprive  the  judge  of  that  professional  assistance  with* 
out  which  justipe  cannot  be  administered  The  scale  of  remunera- 
tion will  drive  all  decent  men  out  of  our  inferior  courts,  aad  leave 
their  places  to  be  filled  by  a  pack  of  wretched  debt-collectors,  with- 
out education,  and  with  no  pretensions  to  refinement,  or  possibly 
reputation.  • 

We  shall  always  be  the  last  to  oppose  any  well  considered  amend- 
ment of  the  law.    Let  our  method  of  procedure  be  shortened  and 
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simplified  as  much^as  possible  ;  but  to  whatever  length  this  may  go, 
something  will  always  require  to  be  done  by  the  professional  adviser 
of  the  litigant,  and  whatever  he  does,  the  lawyer  ought  surely  to  re- 
ceive, like  every  other  member  of  the  community,  the  fair  reward  of 
his  services. 

No  doubt  by  sec.  20  the  Court  of  Session  is  empowered  after  due 
inquiry,  by  Act  or  Acts  of  Sederunt,  to  make  such  alterations  by 
way  of  increase  or  decrease  as  shall  seem  needful  in  the  fees  or  dues 
authorised  to  be  taken,  in  contested  cases.  But  if  the  Court  of  Ses- 
sion is  to  have  such  ample  powers  in  this  matter,  what  is  the  use  of 
section  18  ?  The  two  sections  together  are  framed  in  a  way  to  which 
the  House  of  Commons,  and  Lord  Eedesdale  in  the  House  of  Lords, 
are  not  in  the  habit  of  giving  their  sanction,  for  Parliament  is  here 
made  to  delegate  its  functions  to  the  Court  of  Session.  First  it  says 
certain  fees  must  be  charged ;  and  then  that  the  Court  of  Session 
may  enact  any  other  fees  it  thinks  proper.  If  the  Lords  of  Session 
are  the  proper  judges  of  what  fees  may  be  charged,  why  has  Parlia- 
ment said  anjrthing  at  all  on  the  subject  ?  We  venture  to  say  that 
the  statute  book  may  be  searched  in  vain  for  many  years  back  for 
any  similar  instance  of  the  House  of  Commons  being  committed  to 
the  foUy  of  doing  and  undoing  a  thing  in  almost  the  same  breath. 
This  circumstance,  in  our  apprehension,  conclusively  shows  that  the 
whole  statute  is  a  cheat.  We  understand  that  an  honourable  mem- 
ber was  to  have  moved  that  it  should  be  referred  to  a  select  commit- 
tee ;  but  by  some  means  it  was  smuggled  through  Parliament  undis- 
cussed and  unnoticed.  For  our  own  parts,  we  confess  that  though 
attending  pretty  closely  to  the  proceedings  of  the  Houses  of  Parlia- 
ment, we  were  under  the  impression  until  the  beginning  of  August  that 
the  bill  was  to  suflFer  in  the  usual  "  massacre  of  the  innocents,''  and 
that  chiefly  because  we  could  not  imagine  that  a  measure  of  the  kind 
could  pass  without  some  discussion  of  the  principles  (if  any)  on  which 
it  was  founded.  Who  can  tell,  however,  what  principles  lie  at  its 
foundation  ?  What  can  be  more  absurd  than  its  limitation  to  mer- 
chants' accounts  and  other  the  like  debts  subject  to  the  triennial  pre- 
scription ?  Why  multiply  our  forms  of  process,  when  every  one  is 
crying  for  consolidation  and  simplification  ?  If  the  new  method  is 
sufficient  for  the  administration  of  justice  in  the  cases  enumerated, 
the  same  method  ought  to  be  no  less  eflBcient  in  all  cases.  A  dispute 
about  a  tailor's  bill  is  surely  not  a  less  complicated  question  than  an 
action  on  a  bill  of  exchange  ?  The  framers  of  this  Act  stand  con- 
victed on  the  very  face  of  it  of  having  no  confidence  in  their  own 
measure.  We  know  not  which  to  admire  most,  the  duplicity  of  the 
Government,  or  the  selfishness  of  the  traders,  who,  beginning  with 
the  cry  for  law  reform,  are  conciliated  and  pacified  with  a  bill  which 
appears  to  be  sufficient  for  their  own  particular  case. 

But  while  the  Act  thus  deals  with  the  country  procurators  a  curi- 
ous exception  is  made  in  favour  of  practitioners  in  the  Supreme 
Courts.    Things  there  are  to  remain  as  they  are.    Section  18  applies 
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to  "  all  matters  done  in  any  cause  raised  under  the  authority  of  this 
Act,  except  ike  expenses  incurred  in  any  appeal  to  the  Court  of  Ses- 
sion, which  shall  be  taxed  and  decerned  for  in  common  form,'*  and 
these  are  to  be  regulated  by  act  of  sederunt  in  the  usual  way.  The 
poor  provincial  procurator  is  driven  to  the  wall  without  compunc- 
tion, but  the  Edinburgh  W.S/s  and  S.S.C.'s  are  sacred !  Now,  as  un- 
interested outsiders,  we  are  bound  to  ask.  Why  is  not  equal  justice 
done  to  them  all  ?  Who  is  most  deserving  of  consideration — the  man 
who  prepares  the  case  and  pleads  it,  or  the  man  whose  sole  duty  is 
to  receive  the  papers  by  post,  hand  them  to  counsel,  and  sit  behind 
him  when  the  case  comes  to  be  argued  ?  Which  is  the  greater  evil, 
and  the  one  most  loudly  calling  for  amendment,  the  cost  of  litiga- 
tion in  the  Supreme  Court  or  the  Sherifif  Court  ?  If  the  former,  why 
is  it  let  alone  ?  It  is  vain  to  get  any  intelligible  answer  to  these  in- 
quiries ;  but  this  portion  of  the  bill  indicates  a  partiality  which  we 
venture  to  prophesy  will  defeat  the  very  object  which  it  was  intended 
to  serva  The  legal  profession  in  Scotland  is  not  altogether  without 
influence,  and  we  shall  be  very  much  astonished  if  they  do  not  at 
once  betake  themselves  to  those  measures  of  retaliation  which  the 
authors  of  this  act  have  unwittingly  prepared  for  their  adoption. 
The  cry  of  the  mercantile  community  hitherto  has  been,  "  Give  us 
in  Scotland  the  process  of  the  English  county  courts/'  What  if  the 
lawyers  should  now  join  in  that  appeal,  and  insist  that,  qiu>ad  L50 
causes,  whatever  is  good  for  England  is  good  also  for  Scotland? 
Do  the  Parliament  House  coteries,  which  are  supposed  to  have  the 
ear  of  the  Lord  Advocate  for  the  time  being,  understand  to  what  this 
would  lead  ?  It  would  lead  to  the  extension  to  Scotland  of  the  County 
Court  Amendment  Act,  which  was  passed  this  last  session,  the 
7th  to  10th  sections  of  which  are  thus  summarised  by  a  writer  in 
the  Times: — 

"  1.  No  debt  whatever  under  L.50  can  be  sued  for  in  any  of  the 
superior  courts,  except  by  leave  of  a  judge  of  one  of  those  courta 
It  may  be  safely  said  that  such  leave  will  seldom,  if  ever,  be  granted 

"  2.  No  breach  of  contract  causing  damage  under  L.20  can  be  sued 
for  in  any  of  the  superior  courts  (so  as  to  entitle  the  plaintiff  to  his 
costs)  unless  the  judge  who  tries  the  cause  certifies  that  he  approves 
of  the  action  being  brought  in  the  superior  courts.  It  may  be  safely 
said  that  such  certificate  will  scarcely  ever  be  givea 

"  8.  No  trespass  or  injury  whatever  can  bp  sued  for  in  a  superior 
court  for  damages  of  a  smaller  amount  than  L.10  (so  as  to  entitle  the 
plaintiff  to  recover  his  costs),  unless  the  judge  who  may  try  the  cause 
shall  certify  the  approval  of  the  action.  It  may  safely  be  said  that 
such  certificate  will  hardly  ever  be  givea 

"  4.  No  insolvent  person  can  maintain  any  action  for  "  malicious 

{)rosecution,  illegal  arrest,  illegal  distress,  assault,  false  imprisonment, 
ibel,  slander,  sedition,  or  other  action  of  tort " — in  short  for  any 
wrong  or  injury  whatever — in  any  of  the  superior  courts,  unless  he 
can  find  security  for  paying  the  defendant's  costs  in  case  the  action 
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should  be  unsuccessful,  or  unless  he  can  convince  a  judge  that 
the  action  ought  to  be  prosecuted  in  the  superior  court ;  and  inas- 
much as  the  actions  above  specified  are  for  the  most  part  actions 
which  require  neither  much  law,  nor  much  learning,  nor  much  capar 
city  of  any  sort  to  dispose  of  them,  and  inasmuch  as  more  time  is 
usually  employed  in  trying  them  than  is  employed  in  trying  other 
actions,  no  discreet  judge  is  likely  to  withdraw  them  from  the  county 
court." 

Any  of  our  readers  can  easily  picture  the  sad  havoc  which  would 
be  made  in  Court  of  Session  business  were  these  rules  in  operation 
in  Scotland,  and  it  is  probable  that  not  a  single  session  will  pass 
before  these  and  similar  proposals  are  being  debated  in  a  committee 
of  the  House  of  Commons  on  the  whole  question  of  the  existing 
arrangements  for  the  administration  of  justice  in  Scotland.  Such  are 
the  results  of  that  modem  system  of  legislating  in  the  interest  of 
middle-aged  coteries,  which  is  equally  dear  to  Lord  Advocates  of  Whig 
and  Tory  politics. 

Meantime,  as  the  Act  is  now  in  force,  the  profession  must  make 
up  their  minds  to  understand  it  and  make  the  best  of  it.  No  doubt 
an  action  for  a  debt  of  L50  may  still  be  brought  in  the  Ordinary 
Court,  but  in  that  case  the  expenses  must  be  modified  to  the  sums 
allowed  by  the  Act.  There  is  thus  no  escape  from  its  operatioa  But 
we  must  reserve  for  our  next  number  a  few  notes  on  some  points  of 
practice  which  a  perusal  of  the  Act  has  suggested. 


Why  should  not  Counsel  be  more  employed  in  the  Sheriff  Courts  f 
There  might  easily  be  a  special  debate  roll  for  cases  in  which  counsel 
are  to  appear,  which  the  Sherifif-substitute  might  take  on  Monday. 
One  can  go  and  come  between  Edinburgh  and  all  the  leading  towns 
in  one  day.  Let  the  procurator  keep  his  present  debate  fee  for 
memorial  to  counsel,  and  let  counsel's  fee  be  limited  to  L.2,  9s.  6A 
up  to  a  certain  sum — say  L25  ;  L3,  10s.  6d  up  to  L.50  ;  and  L5, 
5a  beyond  it.  A  clever  junior  counsel  should  be  able  to  get  a  good 
bag  every  Monday,  if  he  attached  himself  to  one  court.  It  would 
do  much  to  raise  the  tone  of  local  bars,  which  do  not  always  send 
their  best  men  to  the  less  remunerative  work  of  the  Court,  and  it 
would  be  of  vast  service  to  the  Sherifi'-substitute.  An  intelligent 
local  practitioner  writes  to  us  that  in  his  Court  the  debates  are  a  per- 
fect farce.  "  Procurators,"  he  says,  "  never  think  of  turning  up  a 
volume  of  Beports.  Our  Sheriff  has  just  told  me  that  he  had  spent 
two  days  this  week  cogitating  on  the  question  whether  he  could  take 
a  deposition  under  reference  to  oath,  or  was  bound  to  grant  a  com- 
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mission.  He  found  that  the  very  point  was  expressly  decided  by  the 
Second  Division  two  years  ago."  Just  fancy  the  misery  of  such  a 
state  of  things  to  a  judge  who  has  been  accustomed  to  see  the 
amount  of  assistance  expected  by  the  bench,  and  rendered  by  counsel 
in  the  Supreme  Court. 

Queens  Counsel  again. — Our  contemporary,  the  Law  Reporter,  is 
very  angry  with  the  Journal  because  of  its  comments  upon  his 
article  on  Queen  s  Counsel.  So  great  is  his  fury  that  he  requires 
three  pages  to  give  vent  to  it,  although  his  original  article  on  the 
subject  occupied  only  a  page  and  a  half.  He  denies  that  he  "  im- 
puted motives"  when  he  accused  those  who  differed  from  him  of  being 
actuated  "  by  mischief,  or  officiousness,  or  jealousy."  The  logic  by 
which  this  denial  is  supported  is  amusing.  He  says  he  **  cannot 
understand  upon  what  grounds  the  proposal  to  have  Queen's 
Counsel  can  be  resisted  " — that  the  grounds  advanced  against  it  are 
"  either  unintelligible,  or  insufficient ;"  and  that,  accordingly,  he  falls 
back  "on  some  other  cause,"  viz.,  mischief,  or  officiousness,  or 
jealousy.  That  is  to  say,  A  cannot  understand  why  B  holds  a  cer- 
tain opinion,  and  considers  B's  reason  for  it  bad ;  therefore,  when  A 
accuses  R  of  being  actuated  by  mischief,  &c.,  A  is  not  imputing  a 
motive.  The  Journal  is  next  accused  of  making  the  inuendo  that 
the  distinguished  person  who  at  the  meeting  of  Faculty  stated  that 
the  extended  proposal  would  be  withdrawn  if  there  was  decided 
opposition  to  it,  made  that  statement  "  for  the  purpose  of  enticing 
members  away  from  the  division."  This  is  a  complete  misrepresen- 
tation. What  was  said  was  this,  that  the  statement  made  might 
have  led  members  of  the  Faculty  to  leave  the  meeting  before  the 
division.  To  attempt  to  twist  out  of  this  an  accusation  of  a  dis- 
honest motive  against  the  gentleman  who  made  the  statement,  is 
creditable  to  our  contemporary's  ingenuity,  but  discreditable  in  every 
other  respect 

We  come  now  to  the  matter  which  seems  to  have  brought  the 
Reporter's  rage  to  the  boiling  point.  The  Journal  had  called  a  part 
of  his  effusion  "  ungrammatical."  At  this  the  Reporter  flies  ofiF  into 
the  following  elegant  and  modest  detail  of  his  educational  career : — 

**  This  argmnent,**  he  sa^s,  **  ia  very  effective  when  attended  by  proof,  but  corre- 
spondingly weak  when  it  is  left,  as  oar  contemporary  does,  to  mere  assertion.  To 
such  proof  we  invite  him,  and  before  applying  his  mind  to  the  task  we  beg  to  inform 
him,  not  from  any  feeling  of  vanity,  bnt  with  the  view  of  suggesting  to  him  direc- 
tions in  which  he  may  find  material — and  in  the  end  it  may  be  instruction — that  we 
learned  our  grammar  in  a  school  where  education  was  not  thought  to  end  'when  the 
habit  of  properly  linking  verbs  and  nominatives  had  been  acquired,  and  our  power 
of  expression  under  teachers  that  had  a  knowledge  of  the  resources  of  the  English 
language  beyond  that  of  a  musketry  instructor.*' 

Our  contemporary  seems  to  forget  that  the  passage  which  was  called 
ungrammatical,  was  quoted  at  length  in  the  Journal  as  proof  of  the 
assertion.  We  must  decline  entering  into  any  proof  to  satisfy  the 
Reporter's  mind  on  the  subject.  We  cannot  hope  to  teach  English 
to  one  who  could  write  the  passage  just  quoted^  who  speaks  of  the 
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JoumaVs  "  rebuke  of  the  propriety  of  our  conduct/'  and  who  says 
that  a  certain  circumstance  is  *'  the  consideration  above  all  others 
that  wiU  promote  the  success  "  of  the  scheme. 

Another  cause  of  anger  is  that  the  Journal  took  up  seriously  a 
"jocular"  speech  of  the  Reporter  about  the  rattening  of  trades- 
unions.  When  a  gentleman  says  he  was  joking,  there  is  nothing  for 
it  but  to  apologise,  which  we  now  do,  first,  for  not  seeing  the  joke, 
although  we  are  obtuse  enough  not  to  see  it  yet ;  and  secondly,  for 
having  offended  the  Reporter  by  taking  him  to  mean  something 
when  he  meant  nothing. 

We  have  no  room  to  waste  on  the  Reporter's  mock  heroic  statement 
about  the  privileges  of  the  Bar,  which  he  gives  as  if  emanating  from 
the  Joumcd,  though  not  one  word  of  it  is  to  be  found  in  our  article. 
If  our  contemporary's  anger  had  not  made  him  blind,  he  would 
scarcely  have  ventured  to  accuse  us  of  **  treating  him  to  rhapsodies  " 
which  were  of  his  own  composition,  and  the  style  of  which  shewed 
them  to  be  his,  not  ours.  There  was  only  one  sentence  in  our  article 
bearing  on  the  subject  in  question. 

The  latter  part  of  the  Reporter's  article  is  directed  to  the  demoli- 
tion of  the  proposal  made  by  the  Journal  for  the  regulation  of 
seniority  in  the  Faculty  of  Advocates.  It  is  unnecessary  to  do  more 
than  state  that  his  objection  to  the  proposal  is  that — ''  advocates  are 
still  to  be  allowed  to  judge  for  themselves,  as  to  when  they  shall 
become  senior  counsel, — an  extent  of  individual  liberty  which  we 
thought  objectionable."  It  will  probably  cause  not  a  little  surprise 
to  those  who  have  been  induced  to  support  the  Queen's  Counsel 
scheme  to  learn  that  the  principal  purpose  of  it  is  to  enable  the 
Faculty  to  compel  members  to  become  senior  counsel  whether  they 
will  or  not  Yet  this  is  the  position  which  the  Reporter  gravely 
takes  up.  No  wonder  we  were  unable  to  see  his  ^Ae  when  he  spoke 
of  "  rattening." 

The  Post'OfUe  and  Circular  Delivery  Companies. — Sir  Thomas 
Henry,  Chief  Magistrate  at  Bow  Street,  has  fined  the  messenger  of  a 
Circular  Delivery  Company  £5  for  delivering  a  circular,  as  being  an 
infringement  of  the  privileges  of  the  Post-Office  (1  Vict  c.  33  and  c.  36.) 
The  conviction  is  under  appeal  by  a  case  stated  for  the  opinion  of 
one  of  the  Superior  Courts  of  Law,  but  no  procedure  can  be  taken 
till  November.  In  the  meantime  the  decision  of  the  Police  Magis- 
trate has  seriously  interrupted  the  practice  of  keeping  a  ''  little  post- 
office,*'  which  has  become  very  common  in  large  cities,  and  which 
it  is  stated  has  reqeived  in  Glasgow  the  sanction  of  the  Boar(J  of  In- 
land Eevenue  which  sends  its  notices  by  this  Company.  It  was  also 
stated  that  the  manager  of  the  Company  had  obtained  an  opinion 
from  the  Lord  Advocate  in  favour  of  the  legality  of  the  company's 
business.  The  decision  of  Sir  Tliomas  Heniy  has  been  objected  to 
on  the  ground  that  the  Post-Office  was  intended  for  the  transmission 
of  mails  to  and  from  places  distant  from  each  other,  and  that  it  was 
not  intended  that  persons  living  in  the  same  towns  or  villages  should 
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be  compelled  to  send  their  letters  or  trade  circulars  from  house  to 
house  by  the  postman.  It  seems  unlikely  that  the  legal  validity  of 
the  decision  will  be  successfully  impugned  ;  but  it  must  be  admitted 
that  the  Post-Office  arrangements  for  transmission  of  letters  within 
great  cities  are  of  recent  adoption  and  are  as  yet  most  imperfectly 
carried  out  For  the  convenience  of  the  public,  the  Post-Office  must, 
if  it  is  to  retain  its  monopoly,  in  this  department  (which  for  the  sake 
of  the  revenue  is  desirable)  make  much  more  frequent  deliveries 
and  at  a  lower  charge  per  letter  for  letters  and  packets  going  from 
one  part  of  the  same  city  to  another. 

Scottish  Judicial  and  Legal  Statistics, — A  discussion  at  the  Bri- 
tish Association  meeting  at  Dundee,  and  a  conversation  in  the 
House  of  Commons  on  Aug.  15,  have  again  called  attention  to  this 
curious  question,  which  Sir  Graham  Montgomery  promised  should 
be  dealt  with  next  session.  Colonel  Sykes,  whose  exertions  are 
praiseworthy,  says  that  a  similar  promise  was  made  some  years  back 
by  the  Lord  Advocate, — ^we  presume  by  Mr  Moncreiff.  Mr  Mon- 
creiff  at  Dundee  said  that  there  was  difficulty,  from  the  arrangements 
of  the  Court  of  Session  and  the  Sheriflf  Courts,  in  obtaining  a  return, 
— that  there  was  no  proper  machinery.  The  fact  is,  that  in  this  there 
would  be  little  difficulty  to  willing  minds.  Let  Parliament  insist  on 
having  judicial  statistics,  and  the  obstructives,  whatever  they  may 
be, — whether  Sheriflfs  or  other  big-wigs  who  dread  abolition,  or 
Clerks  of  Court  who  dread  work, — must  give  way.  Another  notable 
example  of  the  reluctance  in  certain  quarters  to  throw  light  on  the 
dark  places  of  the  Scottish  judicial  system  is  furnished  by  the  his- 
tory of  the  return  asked  for  and  presented  to  Parliament  of  the  num- 
ber of  Clerks  of  Court  in  Scotland  who  practise  as  agents  before 
their  own  Courts.  This  is  said  to  be  lying  unprinted  in  the  library 
of  the  House  of  Commons.  We  hope  that  Colonel  Sykes,  or  Mr 
M'Laren  will  get  it  brought  to  light  either  now,  or,  if  that  is  impos- 
sible, at  the  meeting  of  Parliament 

Obituary. — Henby  Home  Dbxjmmond,  Esquire  of  Blair-Drummond 
Advocate,  (1808),  died  at  Blair-Drummond,  on  September  12,  at  the 
age  of  84.  He  was  one  of  the  oldest  members  of  the  Faculty  of  Advo- 
cates. He  was  educated  at  the  High  School  of  Edinburgh  and  took 
the  degree  of  LL.B.  at  Oxford.  He  held  the  office  of  Advocate  Depute, 
from  1812,  and  acted  as  crown  prosecutor  in  several  of  the  political 
trials  in  1817  and  the  following  years.  He  resigned  this  appoint- 
ment and  left  the  bar  in  1821.  In  1821  and  1826,  he  was  returned 
as  M.P.  for  Stirlingshire.  In  1840  he  was  returned  for  Perthshire, 
after  a  contest  with  Mr  George  Drummond  Stewart.  He  followed 
Sir  Robert  Peel  in  supporting  the  repeal  of  the  Corn-Laws,  and  re- 
tired from  Parliament  at  the  dissolution  in  1852,  when  he  was  suc- 
ceeded by  Sir  W.  Stirling  Maxwell.  While  he  sat  in  Parliament  he 
took  a  prominent  part  in  the  conduct  of  Scotch  business.  He  carried 
through  the  House  of  Commons  the  "  Home  Drummond  "  Act,  9 
Geo.  iv.  c.  58,  to  regulate  the  granting  of  Publican's  Certificates,  the 


THE  MONTH.  503 

General  Turnpike  Act  of  1831,  the  Salmon  Fisheries  Act  of  1829. 
He  married  Miss  C.  Moray  of  Abercairny,  who  pre-deceased  him,  and 
by  whom  he  was  the  father  of  Mr  G.  Stirling  Home  Dnimmond  of 
Ardross,  who  succeeds  to  the  Blair-Drumraond  estates,  as  well  as  of 
the  present  Duchess  Dowager  of  AthoU,  and  of  Charles  Home 
Drummond,  Esq.  of  Abercairny.  His  father  was  the  son  of  Lord 
Kames,  and  his  mother  was  a  daughter  of  Dr  Jardine,  one  of  the 
ministers  of  Edinburgh,  who  belonged  to  the  Jardines  of  Applegarth. 
Mr  Home  Drummond  took  an  active  part  in  county  business,  and 
in  the  agricultural  improvement  of  his  property. 

John  GrAlY,  Esq.,  Solicitor  and  Town-Clerk,  Ayr,  died  on  the  13th 
July  last,  aged  58.  During  his  forty  years  connection  with  the 
legal  profession,  he  held  successively  the  offices  of  Joint  Sheriff 
Clerk  depute  of  the  county,  and  Town-Clerk  of  Ayr,  the  latter  for 
15  years.  He  was  long  the  county  agent  for  the  liberal  party.  He 
was  extensively  known,  and  was  univeisally  respected  for  his  amiable 
disposition  and  his  reasonableness  in  business  transactions.  From 
his  long  experience  his  authority  was  often  appealed  to  in  questions 
of  court  and  municipal  procedure.  In  the  general  intercourse  of  life 
he  was  a  man  of  most  kindly  temperament, — social,  genial  and  peace- 
loving,  incapable  of  giving  offence,  and  ever  ready  to  **  throw  oil  on 
troubled  waters."  The  respect  in  which  he  was  held  was  publicly 
marked  by  processions  of  the  Magistrates  and  Council  and  of  the 
Faculty  of  Procurators  at  his  funeral 

David  Cokmack,  Esq.,  S  S.C.  (1834),  keeper  of  the  Minute  Book 
and  Register  of  Edictal  Citations,  died  at  Greenhill  Gardens,  August 
28. 

Appointments. — If  we  have  blamed  Government  for  its  tardiness 
in  filling  the  vacant  Law  Chair  in  the  University  of  Glasgow,  we 
are  the  more  bound  to  give  it  credit  for  the  selection  they  have  ulti- 
mately made.  It  would  not  have  been  easy  to  find  any  one  better 
adapted  than  Mr  Bobert  Berry  to  meet  the  requirements  of  such  a 
chair  in  our  great  commercial  capital  Mr  Beny's  acquaintance 
with  English  law  cannot  fail  to  be  a  most  important  aid  to  him  in 
his  professional  capacity,  and  to  render  his  advice  as  a  counsel  espe- 
cially valuable  in  a  community  such  as  Glasgow,  having  daily  mer- 
cantile transactions  with  the  dwellers  on  the  south  of  the  Tweed. 
At  the  same  time  that  he  is  thus  an  acquisition  to  the  legal  profes- 
sion in  Glasgow,  he  will  carry  to  the  University  the  esprit  de  corps 
of  an  alumnus ;  and  from  his  connection  with  the  Scottish  University 
Commission  as  its  secretary,  and  with  the  University  of  Cambridge, 
where  he  obtained  a  fellowship,  he  will  bring  with  him  an  intimate 
personal  acquaintance  not  only  with  all  our  Scotch  colleges,  but  also 
with  the  English  University  system.  Mr  Berry  was  called  to  the 
English  Bar  in  1853,  and  passed  advocate  in  1863,  at  the  close  of  his 
labours  as  secretary  to  the  Universities  Commission. 

The  appointment  of  Historiographer  Royal  for  Scotland;  to  which 
a  salary  or  pension  of  ^£^180  is  attached,  has  been  conferred  by  Her 
Majesty's  Government  on  Mr  John  Hill  Burton,  Advocate  (1831), 
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a  political  opponent  The  merits  of  Mr  Barton's  recently  published 
history,  a  legal  view  of  which  we  propose  shortly  to  lay  before  our 
readers,  would  have  made  it  almost  impossible  to  pass  .him  over, 
even  if  our  historians  had  been  more  numerous  than  they  are.  He 
already  holds  the  office  of  Secretary  of  the  General  Prison  Board 
with  a  salary  of  «fe700. 

Appointments— /reidnrf. — ^The  Attorney-General,  Mr  Chatterton,  has  been  ap- 
pointed to  the  Vice-Chancellorship  created  by  an  Act  of  last  session.  He  is  snc- 
ceeded  as  Attorney-General,  and  as  M.P.  for  Trinity  College,  Dublin,  by  Mr  Warren. 
The  Solicitor-Generalship  has  been  conferred  on  Mr  Harrison,  Q.C. 

Im PBOVBMBNT  OF  THE  Law  OF  BiLLB  OP  ExoHANOB. — ^The  foUuwing  suggestioBB 
have  been  made  in  a  short  pamphlet  by  Mr  Grain  : — 

1.  That  days  of  grace  be  abolished.  2.  That  bills  of  exchange  and  proraissoiy 
notes  falling  due  upon  anv  Sunday,  Christmas  Day,  or  Good  Friday,  or  upon  any 
day  dnly  appointed  as  a  cfose  day  in  reference  to  bills  and  notes,  whether  for  the 
purpose  of  any  solemn  fast,  thanksgiving!,  public  ceremonial,  or  holiday,  shall  be 
payable  on  the  next  working  day  following  such  Sunday,  &c.  8.  That  for  noting 
and  protesting  bills  and  notes,  and  for  all  purposes  for  which  a  demand  of  payment 
on  the  day  of  maturity  is  now  necessary,  a  demand  on  the  following  day  shaU  be 
sufficient. 

The  Eeonomut  says*^  *  The  days  of  grace,  originally  a  sort  of  absurdity,  and  incon- 
sistent with  the  rigid  punctuality  of  payment,  which  is  the  sole  merit  of  a  bill  of  ex- 
change, have  been  abolished  in  France,  Germany,  Holland,  Italy,  and  several  other 
countries  of  Europe,  and  would  certainly  be  altogether  abandoned  if  we  gave  them 
np.  The  custom  in  such  matters  of  mercantile  countries  ought  to  be  uniform,  and 
it  can  only  become  uniform  by  our  making  the  change. 

<*  The  second  suggestion  would  lessen  the  work  of  Saturdays.  Mtuiers  now  do 
not  stay  in  the  City  upon  Saturdays,  perhaps  do  not  come  there ;  but  clerks  are  de- 
tained longer  than  they  would  else  be,  because  bills  (often  in  large  numbers,  as  when 
the  4th  is  on  a  Sunday)  have  to  be  presented  and  paid  on  Saturday,  and  cause  much 
writing  and  labour. 

<'  The  third  suggestion  would  facilitate  the  proper  noting  and  protest  of  hills, 
which  is  now,  in  some  cases,  an  unsatisfactory  and  hurried  matter,  and  is  transacted 
by  notaries*  clerks  at  late  hours  of  the  evening,  when  no  other  bill  business  is  going 
on,  and  when  it  is  not  desirable  that  this  should  be  done  cither." 

Salb  of  Sharbs  in  Banking  Companibs. — Mr  Leeipan's  short  Act  (80  Vict,  c 
29)  for  preventing  jobbing  in  bank  shares  has  already  proved  its  efficiency.  It 
enacts  that  no  contract  for  the  sale  of  such  shares  shall  be  valid  unless  it  states  in 
writing  the  respective  numbers  by  which  the  shares  are  distinguished  in  the  books  of 
the  company,  or,  if  none  such,  the  person  in  whose  name  such  shares  stand  in  the 
register  of  the  shareholders  as  the  proprietor  thereof.  It  was  designed  to  put  a  stop 
to  the  practice  of  jobbers,  who  sold  shares  they  did  not  possess,  then  went  into  the 
market  to  procure  them,  and  not  unfrequently  circulated  injurious  rumours  for  the 
express  purpose  of  lowering  the  market  value  of  shares  they  were  under  obligation 
to  buy,  k)r  the  fulfilment  of  the  engagement.  At  first  the  brokers  were  indignant 
and  refused  to  deal  in  bank  shares  at  all ;  but  they  have  recently  thought  better  of 
it,  and  consented  to  comply  with  the  requisitions  of  the  law,  by  which  honest  dealers 
will  certainly  benefit  in  the  end,  for  it  will  drive  their  dishonest  rivals  from  the 
market. — Latp  Times, 

To  OUR  Eeadees. — We  have  again  to  express  our  regret  that  the 
great  mass  of  the  statutes  of  the  session  greatly  so  limits  our  space 
for  original  papers.  We  have  it  in  contemplation  to  discontinue  in 
future  years  the  publication  of  Acts  of  Parliament,  both  for  this 
reason  and  on  account  of  the  cheap  rate  at  which  a  more  complete 
collection  than  ours  is  provided  by  Messrs  Blackwood.  But  before 
finally  resolving  to  take  this  step,  we  shall  be  ready  to  consider  any 
objections  to  it  which  any  of  our  readers  may  suggest.  Of  course 
by  discontinuing  to  publish  the  statutes  we  should  be  enabled  to 
devote  a  very  considerable  space  to  other  matter. 
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THE  « DEBTS  RECOVERY  ACT,  1867." 

(iBOM  OUB  GLASGOW  OOB&BSPONDBNT.*) 

OuB  SberifT  Court  sjBtem,  although  not  perfect,  is  jet  so  excellent  and  valu- 
able, and  has  proved  itself  so  weU  adapted  to  the  wants  of  the  community, 
that  ^e  are  naturally  jealous  of  all  attempts  to  improve  it.  We  are  afraid 
of  innovations  which  may  not  be  improvements ;  afraid  that  the  "  blessed 
amending  hand  "  may  be  applied  too  rashly,  and  that  so  venerable  and  use- 
ful an  institution  may,  in  process  of  time,  be  ^'  improved  off  the  face  of  the 
earth. ' 

To  this  feeling,  laudable  in  itself,  but  apt  to  be  carried  too  far,  may  no 
doubt  be  attributed  much  of  the  opposition  and  hostile  criticism  which  the 
Bill  originally  presented  by  the  Lord  Chancellor  in  February  last,  and  now 
passed  into  law  as  the  "  Debts  Recovery  (Scotland)  Act,  1867,''  met  with 
durinff^its  progress.  And  it  cannot  be  said  that  such  apprehensions  are 
altogether  groundless.  During  the  agitation  and  discussion  which  preceded 
the  passing  of  the  Sheriff  Court  Act  of  1853,  two  so-called  reforms  were, 
much  insisted  on,  viz.,  1st,  an  extension  of  the  provisions  of  the  Small 
Debt  Act  to  all  cases  under  £50  in  value,  and  2d,  the  abolition  of  the  office 
of  Sheriff- Depute  and  the  establishment  of  "  Resident  Sheriffs  "  in  each 
county.  Fortunately  neither  of  these  "  demands  of  the  country,''  as  some 
agitators  chose  to  call  them,  was  granted;  but  when  such  extravagant  de- 
mands are  made  it  is  not  surprising  that  those  who  understand  and  appreci- 
ate the  benefits  of  the  present  system  should  regard  all  innovations  with 
considerable  apprehension. 

Now,  we  do  not  claim  for  the  present  measure,  any  more  than  for  its 
predecessors,  the  merit  of  absolute  perfection ;  but  we  venture  to  predict 
that  many  of  the  objections  which  have  been  stated  to  it  will  be  found  in 
practice  much  less  serious  than  was  supposed. 

That  its  leading  provisions  are  merely  permissive,  we  conceive  to  be  a 
positive  advantage,  inasmuch  as  those  who  do  not  choose  to  avail  themselves 
of  its  summary  mode  of  procedure  are  at  liberty  to  adopt  the  more  familiar 
forms  now  in  use ;  and  the  frequency  with  which  the  new  forms  are  resorted 
to  will,  to  some  extent,  test  their  merits  in  comparison  with  the  old. 

Another  objection  is,  that  it  applies  only  to  a  particular  class  of  debts 
and  leaves  others  to  be  recovered  under  the  old  forms.  But  it  is  to  be  re- 
membered that  the  measure  is  not  intended  to  be  final.  If  it  be  found  ad- 
vantageous in  one  class  of  debts  it  may  afterwards  be  extended  to  others ; 
and  if,  on  the  other  hand,  it  does  not  prove  to  be  a  public  benefit,  it  is  all 
the  better  that  its  scope  is  limited.  It  was  no  doubt  difficult  to  define  a 
particular  class  of  debts  so  as  to  avoid  questions  regarding  its  application ; 
but  the  phraseology  of  the  Scottish  Statute  1579,  cap.  83,  which  introduced 
the  triennial  prescription,  has  been  wisely  adopted,  in  order  that  the  series 
of  decisions  following  upon  it  may  form  a  guide  in  the  application  of  the 

*  Oar  respected  correspondent  warns  us  that  in  this  Instance  the  views  which  he 
enunciates  are  not  to  be  taken  as  prevailing  extensively  in  Glasgow.  It  will  be  seen 
from  our  own  article  on  the  subject  that  we  also  differ  from  most  of  his  conclusions. 

▼UL.  XI.  NO.  OZXZ.— OOTOBBU  1867.  2  M 
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present  act.  This  accounts  for  the  quaint  and  antiquated  terms  in  which 
the  limits  of  the  act  are  defined  in  the  second  section,  which,  to  an  nnpro- 
fessional  reader,  may  appear  not  a  little  singular.  We  have  thus  a  valuable 
repository  of  precedents  illustrating  the  nature  of  the  debts  to  which  the  act 
is  intended  to  apply ;  and  it  is  to  be  hoped  that  objections  to  ca^es  on  the 
ground  of  their  not  being  of  the  nature  contemplated  by  the  act  wiU  be 
comparatively  rare. 

Again,  it  has  been  objected  to  the  act  that  its  tendency  is  to  encourage 
or  invite  appeals  to  the  Court  of  Session  by  abolishing  the  necessity  for 
finding  security  for  costs  in  advocations  and  suspensions.     But,  while  a 
great  deal  may  be  said  in  favour  of  the  rule  which  imposes  on  an  unsuccess- 
ful litigant  in  an  inferior  court  the  necessity  of  finding  caution  for  costs 
before  he  can  submit  the  judgment  to  the  review  of  a  higher,  yet  there  may 
be  as  much  hardship  in  enforcing  as  in  relaxiDg  it ;  and  after  all.  consider- 
ing that  the  appellant  may  sufficiently  comply  with  the  rule  by  finding 
juratory  caution,  which  is  seldom  very  substantial,  the  respondent  does  not 
lose  a  great  deal  by  the  necessity  for  finding  caution  being  dispensed  with. 
Perhaps  the  most  assailable  point  in  the  act  is  one  about  which  comparatively 
little  has  been  said,  namely,  the  Table  of  Procurators'  Fees  contained  in  it, 
which  are' declared  to  "  include  the  whole  sums  exigible,  whether  as  between 
party  and  party  or  between  client  and  agent^  for  taking  instructions  to  pro- 
secute or  defend  the  action,  instructing  officers  to  cite  parties  or  witnesses, 
or  to  arrest  on  the  dependence,  revising  summons  and  citations  and  execu- 
tions, precognosoing  witnesses,  attending  proofs  and  debates,  writing  and 
signing  appeals,  correspondence,  and  generally  doing  everything  requisite 
for  commencing  and  carrying  on  the  action  or  the  defence  until  final  judg- 
ment or  decree  in  the  Sheriff  Court."     Take,  for  example,  the  fees  allowed 
for  obtaining  a  decree  in  absence.     This  includes  in  an  ordinary  case  at 
least  one  consultation  with  the  client  on  the  grounds  of  the  claim,  which 
may  be  intricate  and  complicated,  framing  the  account  or  claim  and  mak- 
ing two  copies,  taking  out  a  summons,  instructing  an  officer  to  serve,  and 
revising  execution,  producing  summons  after  service,  and  attending  the 
court  obtaining  decree,  and  afterwards  procuring  extract — for  all  of  which 
the  procurator  is  to  be  allowed,  where  the  sum  concluded  for  does  not  ex- 
ceed £'25,  a  fee  of  Ts.  6d,  and  where  it  exceeds  £25  and  does  not  exceed 
£50,  a  fee  of  10s.     The  fees  for  contested  causes  are  at  least  equally  low, 
ranging  from  30s.  to  £4.     No  doubt  the  Court  of  Session  is  empowered  to 
make  alterations  *'  by  way  of  increase  or  decrease  "  on  the  fees,  but  their 
lordships  are  not  likely  to  interfere  with  them  of  their  own  accord,  and  as 
properly  qualified  procurators  cannot  be  expected  to  accept  sach  ridiculously 
small  fees,  it  does  seem  probable  that  suitors  fiiay  have  difficulty  in  obtain- 
ing competent  professional  assistance  in  availing  themselves  of  the  act,  and 
without  such  assistance  it  must  necessarily  prove  to  some  extent  inoperative 
and  entail  increased  labour  on  the  sheriffs.     It  will  be  unfortunate  if  the 
Act  should  fail  in  its  operation  from  this  cause ;  but  if  it  should,  an  act  of 
sederunt  enacting  a  more  liberal  scale  of  charges  appears  to  be  the  appro- 
priate remedy.     In  the  meantime,  believing  it  to  be  on  the  whole  a  step  in 
the  right  direction  and  an  improvement  in  some  respects  on  our  present 
forms,  we  confidently  hope  that  that  branch  of  the  profession  whose  interests 
are  most  likely  to  be  unfavourably  affected  by  it  will  lend  their  aid,  as  far 
as  possible,  in  giving  it  a  fair  and  impartial  trial. 
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QUERIES. 

I.  Can  anj  of  your  readers  sageest  what  is  the  proper  coarse  to  take  in  the  follow- 
ing circumstances  ?  D  haying  ta&en  a  lease  for  99  jears  nnder  the  Montgomery 
Act  of  ground  exceeding  an  acre  in  extent  upon  an  entailed  estate  builds  a  lar^ 
Tilla  on  it,  but  fails  to  build  a  house  of  the  value  of  L.IO  for  each  half  acre  within 
the  statutory  period  of  ten  years.  D  dies,  and  his  trustees  put  up  the  property  for 
sale  ;  but  the  person' to  whom  it  is  knocked  down  at  the  auction  refuses  to  accept 
the  title  offered,  founding  on  the  late  decision  in  Miller  v.  Oarrickj  March  29,  1867. 
I  presume  the  purchaser,  even  though  bound  to  satisfy  himself  as  to  title  preyious  to 
the  sale,  cannot  be  compelled  to  implement  the  contract,  as  the  title  of  the  expoKer 
isfitnditus  null  and  void  under  the  irritancy  in  the  Act  and  lease.  See  Hamilton  y. 
Western  Bank,  June  12,  1861,  28  D.  1035.  Is  this  so  ?  The  proprietor  does  not 
wish  to  take  adyantage  of  the  irritancy,  and  is  willing  to  give  a  new  lease  to  the 
trustees.  Will  this  T^idate  the  lease,  or  is  it  ultra  vires  of  the  proprietor,  as  being 
an  alienation  in  contravention  of  the  entail  ?  R.  B. 

n.  When  tutors,  who  are  themselves  next  of  kin,  are  dissipating  the  funds  of 
their  pupils,  is  an  action  for  the  removal  of  the  tutors  as  "  suspect "  competent  in 
the  name  of  the  pupils  themselves,  a  tutor  cui  litem  being  of  course  appointed  after 
the  case  is  brought  into  court  ?  The  case  of  Austin  v.  Wallace,  2l8t  Dec.  1826,  5 
S.  177,  does  not  quite  amount  to  an  affirmative  answer.  Lex. 

m.  A  creditor  recovers  part  of  his  debt  from  two  cautioners,  and  ranks  upon  the 
bankrupt  estate  of  his  debtor  to  the  effect  of  obtaining  a  first  dividend,  which  makes 
up  the  amount  due  to  him.  How  must  the  cautioners  proceed  in  order  to  obtain 
payment  to  them  in  relief  of  a  second  dividend  now  declared,  which  the  creditor  who 
18  fully  paid  cannot  touch  ?  Can  they  be  sisted  in  place  of  the  creditor,  who  is 
ranked,  but  cannot  take  the  whole  sum  for  which  he  is  ranked,  or  ought  they  to  have 
lodged  contingent  claims  at  an  earlier  stage  ?  M.  8. 

IV.  Can  any  of  your  readers  inform  me  whether  there  is  any  authority  or  precedent 
in  the  law  of  Scotland  or  England  fur  the  following  decision  pronounced  in  a  Small 
Debt  Court  by  one  of  the  ablest  local  judges  in  Scotland  ?    A  woman  sued  a  pawn- 
broker for  damages  for  abusive  language  and  assault  committed  by  his  assistant  in  his 
ahop  in  the  coarse  of  a  business  transaction.  The  Sheriff  decerned  for  a  sum  of  dam- 
ages, upon  the  ground  that  the  assistant  had  been  guilty  of  similar  conduct  ten  months 
before,  which  had  been  brought  to  the  knowledge  of  the  employer,  and  that  the  em- 
ployer had  notwithstanding  retained  the  man  in  his  service.    This  application  of  a 
principle  analogous  to  the  doctrine  of  **  the  pushing  ox  in  Exodus,"  may  be  defended 
Dy  various  arguments,  although  it  has  been  keenly  assailed  in  England  during  the 
past  month  (see  TYirm,  passim) ;  but  it  seems  inconsistent  with  the  general  rule  that 
there  can  be  no  valid  mandate  to  do  anything  contrary  to  law.    It  does  not  appear 
to  be  supported  by  any  of  the  authorities  referred  to  in  Mr  Guthrie  Smith's  book  on 
Reparation^  p.  145  sqq.,  or  in  Mr  Clark's  work  on  Partnership  and  Joint-Stock  Com- 
panieSy  p.  254,  262  sqq.  The  question  in  all  such  cases  is  whether  the  delict  for  which 
the  employer  is  sought  to  be  made  responsible  was  committed  in  the  coarse  of,  and 
aa  part  of  the  ordinary  work  for  which  the  agent  or  servant  is  engaged.  It  may  often 
be  difficult  to  draw  the  line,  and  perhaps  there  may  be  no  very  clear  distinction  be- 
tween the  case  in  question  and  the  embezzlement  of  money  belonging  to  a  client  by 
a  solicitor's  clerk,  or  the  misapplication  by  the  partner  of  a  legal  firm  of  money  en- 
trusted to  the  firm  for  investment,  in  which  cases  respectively  the  principal  and  the 
firm  are  liable  for  the  fraud  of  the  agent,  as  was  shown  in  the  English  case  com- 
mented on  in  the  Journal  for  September,  p.  460.    Nevertheless,  I  know  of  no  pre- 
cedent for  the  judgment  referred  to,  and  it  does  not  seem  consistent  with  received 
legal  notions.    Would  an  omnibus  proprietor  be  liable  for  damages  for  an  assault 
on  a  passenger  who  asserted  that  he  had  paid  his  fare,  by  a  conductor  who 
had  previously  to  the  knowledge  of  his  employer  committed  a  similar  assault  ?    I 
have  known  of  a  refusal  by  justices  to  entertain  an  apprentice's  application  for  dis- 
charge on  the  ground  of  cruelty  under  4  Geo.  IV.  c.  29,  because  the  assault  founded 
on  was  committed  by  the  foreman  of  the  employer,  who  was  entrusted  with  the  su- 
pervision of  the  employer's  apprentices.    The  words  of  the  statute,  however,  are  per- 
naps  sufficient  to  justify  this  aecision,  without  reference  to  any  principle  of  law. 

Fbaokaticub. 
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Hailwat — Debenture — Companies*  Clauses  Act  1845. — A  debenture-holder  filed 
a  bill,  on  behalf  of  himself  and  the  other  debenture- holders,  against  the  com- 
pany for  an  account,  and  obtained  the  appointment  of  a  receiver  of  the  tolls 
and  rates  of  the  undertaking.  Subsequently  another  debenture-holder,  having 
obtained  a  judgment  at  law  in  respect  of  his  debt,  presented  a  petition  in  the 
cause  before  the  hearing,  praying  that  he  might  be  at  liberty  to  issue  a  writ 

•  of  ^.  fa,  upon  the  goods  and  cimttels,  and  execute  an  elegit  upon  the  lands  of 
the  company: — Held^  that  the  petitioner  was  not  entitled  to  issue  execution 
in  respect  of  his  judgment,  except  as  a  trustee  for  himself  and  all  other  deben- 
ture-holders entitled  to  be  -paid  pari  passu  with  him;  and  an  inquiry  directed 
whether  it  would  be  for  the  benefit  of  the  debenture- holders  to  have  the  peti- 
tioner's judgment  made  available  for  their  benefit.  Wood,  Y.C.,  said :  Sec. 
42  of  the  Act  consisted  of  two  parts,  one  of  which  declares  that  debenture-holders 
shall  be  entitled  rateably  in  their  several  proportions  to  *^  the  tolls,  sums,  and  pre  • 
mises,"  and  the  other  that  they  shall  be  repaid  *^  the  sums  advanced  to  them 
with  interest,  without  any  preference  one  above  another  by  reason  of  priority  of 
the  date  of  their  mortgages  or  of  the  meeting  at  which  the  same  were  authorized." 
It  was  clear,  according  to  ^^  Russell  v.  East  Anglian  Ry.  Co.,"  (3  Macn.  and  Gor. 

.  104,  20  L.J.,  Ch.  257),  that  if  the  petitioner  had  been  a  8imi>le  contract  creditor 
who  had  recovered  judgment  at  law,  he  would  have  been  entiUed  to  issue  execu- 
tion against  the  chattels  of  the  company.  He  was  not,  however,  in  that  position. 
He  was  a  mortgagee  who  had  accepted  his  security  under  the  provisions  of  the 
42nd  sec.  of  the  Act,  and  his  rights  must  be  expounded  by  the  Act  of  Parliament. 
If  the  petitioner's  claim  were  allowed,  the  conse(^uences  would  be  most  incon- 
venient, because  then  all  the  debenture-holders  m  a  company  would  rush  for 
judgments,  in  order  to  reali2se  their  debts  as  soon  as  they  were  due,  and  thus 
would  break  up  the  undertaking,  by  virtue  of  securities  which  provided  that  they 
should  acquire  no  preference  or  priority  one  over  the  other. — Bowen  v.  Bream 
and  Merthyr  Tydvil  Ry,  Co,,  36  L.J.,  Gh.  344. 

Succession  Dutt. — ^A  devised  real  estate  to  trustees  upon  trust,  by  sale  or 
mortgage,  to  raise  a  sum  of  money,  and  subject  thereto  in  trust  for  his  son.  The 
trustees  sold  the  estate  by  auction  in  lots,  and  L  bought  two  lots.  Pending  in- 
vestigation of  the  titie,  the  required  sum  was  received  out  of  the  purchase-money 
of  the  other  lots.  The  Commrs.  of  Inland  Rev.  having  charged  and  received 
legacy  duty  in  respect  of  the  purchase-money  of  the  lots  sold  to  L, — Held^  that 
the  lots  were  protected,  by  sec,  18  of  the  Succession  Duty  Act,  1853,  from  any 
charge  for  succession  duty.  And,  semble,  the  duty  properly  chargeable  was  suc- 
cession and  not  legacy  duty. — Earl  Howe  v.  the  Earl  of  Lichfield,  36  L.J.,  Gh. 
313. 

Divorce — Costs  of  co-respondent. — In  a  suit  for  dissolution  of  marriage,  the 
jury  found  that  the  resp.  and  co-resp.  had  committed  adultery  together,  that  the 
petr.  had  condoned,  and,  further,  that  petr.  had  connived  at  his  wife^s  adultery 
with  another  person,  and  they  assessed  the  damages  at  one  farthing.  The  Goort 
dismissed  the  petition,  and  ordered  petr.  to  pav  the  costs  of  the  respt.  and  of  the 
co-respt. — Adams  v.  Adams,  36  L.«r.,  Pr.  and  matr.  62. 

Railway — Diversion  of  highway :  Railways  Clauses  Act  1845,  s,  16. — A  railway 
company  has  no  right  to  alter  a  railway  by  diverting  it  unless  such  alteration  is 
necessary  for  constructing  the  railway  or  the  accommodation  works  connected 
therewith,  and  the  mere  saving  of  expense  would  not  justify  them  in  making  it 
Therefore  this  Gourt,  by  mandamus,  upon  the  application  of  the  owners  of  land 
adjoining  the  part  of  a  highway  which  had  been,  by  a  diversion  of  it,  cut  off, 
ordered  the  company  to  carry  the  liighway  over  the  railway,  or  the  railwi^  over 
the  highway,  by  means  of  a  bridge. — R,  v.  Wycombe  RaiL  Co,,  86  L.J.,  Q.B.  121. 
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Railway — Mines:  Railway  Clauses  Act,  §  71,  sqq, — ^A  railway  company  which 
hafi  taken  lands  for  their  railway,  under  the  Lands  (Jlauses  Act  (8  &  9  v  ict.  c.  18), 
and  the  Railways  Clauses  Act  (8  &  9  Vict.  c.  20),  with  a  conyeyance  in  the  usual 
form,  are  not  entitled  to  preTent  the  owner  of  the  mines,  subjacent  or  adjacent, 
from  working  and  winning  the  same  without  making  compensation.  It  makes  no 
difference  that  the  mines  and  minerals  are  necessary  for  the  support  of  the  rail- 
way. If  the  company,  after  notice  of  intention  to  work,  refuse  to  make  compen- 
sation for  the  mines  requisite  for  the  support  of  their  railway,  they  can  only  com- 
pel the  mine-owner  to  work  his  mines  in  a  proper  manner  according  to  the  custom 
of  the  district.— 5/?ro«  v.  Cal.  Ry,  Co,,  2  Macq.  449,  28  Jur.  486,  applied  to  a 
contract  entered  into  before  the  passing  of  the  statutes  now  in  force,  and  the  doc- 
trine enunciated  in  it  (viz.,  that  if  I  sell  my  land  for  the  purpose  of  a  railway 
being  made  upon  it,  I  impliedly  sell  all  necessary  support,  both  subjacent  and  ad- 
jacent), is  not  affected  by  this  decision,  which  is  under  statutes  creating  a  new 
code  as  to  the  relations  between  mine-owners  and  railway  companies  compulsorily 
taking  huids.  Hie  railway  company  by  s.  77  (71  of  Scotch  Act),  were  not  to 
have  any  mines  or  minerals  under  the  land  purchased  by  them,  but  might  secure 
safficient  support  to  the  railway  by  purchasing  it  from  the  owner  of  the  mines,  or 
if  they  thought  it  likely  that  the  mines  under  their  railway  might  not  be  worked 
for  an  indefinite  period  they  might  postpone  the  purchase  until  the  necessity  for 
it  arose.  That  the  sec  reserved  to  the  mine- owner  all  the  minerals,  however 
near  to  the  surface,  unless  the  company  dioose  to  purchase  them,  appeared  clearly 
from  the  exception  of  the  parts  necessary  to  be  dug  or  carried  away  or  used  in 
the  construction  of  the  company^s  works,  as  those,  of  course,  would  be  the  minerals 
lying  nearest  to  the  surface.  But  if  the  company  desire  to  postpone  the  purchase 
of  the  mines  until  Uiey  know  that  they  are  to  be  worked  the^r  may  do  so  with 
perfect  safety  by  the  protection  afforded  them  by  sec.  78,  which  requires  the 
owner  to  give  them  thirty  days*  notice  of  iiis  intention  to  work  the  mines.  If  the 
company  after  receiving  such  notice  were  willing  to  make  compensation,  the 
owner  was  not  to  work  tibe  mines.  Otherwise  he  would  be  at  liberty  to  work  the 
mines,  ^^  so  that  the  same  be  done  in  a  manner  proper  and  necessaif^  for  the  bene- 
ficial working  thereof,  and  according  to  the  usual  manner  of  working  such  mines 
in  the  district."  But,  to  guard  the  railway  company  under  these  circumstances 
against  any  unfair  mode  of  working  the  mines  to  their  prejudice,  it  is  provided 
by  sec.  79  OS  73),  that  '*  if  any  damage  or  obstruction  be  occasioned  to  the  rail- 
way or  works  by  the  improper  working  of  such  mines  the  owner  shaU  make  such 
damage  good."  Thus  the  working  must  be  *^  improper  "  before  the  mine-owner 
is  oomp^ed  to  make  such  damage  good.  [Note  for  reference :  Clark  on  Partner^ 
ship,  497;  Fletcher  v.  G.  W.  Ry.  Co.,  28  L.J.  Ex.  147,  29-L.J.  Ex.  263 ;  Dudley 
Canal  Co.  v,  Grazebrook,  1  B  and  Ad.  59,  8  L.  J.,  K.B,  361. ;  Hamilton  v.  Turner, 
i^.,  1st  Div.,  July  19,  1867  ;  Wyerley  Canal  Co,  v.  Bradky,  7  East.  368  ;  Mid- 
land Ry.  Co,  V.  Checkky,  36  L.  J.  Ch.  380,  et  in/ra,^—0,  W.  Ry.  Co.  v.  BenneU, 
Ho.  of  L.  36  L.J.Q.B.,  133. 

Lands  Clauses  Cons.  Act. — Railways  Clauses  Act — Injury  by  Vibration^ 
Smoke  and  Noise. — Premises  near  a  railway  but  not  touched  by  it  were  depreciatea 
in  value  by  vibration,  smoke,  and  noise,  caused  by  the  passage  of  trains.  Held, 
(dias.  Channell,  B.),  rev.  dec.  of  Court  of  Q.B.  35  L.J.Q.B.  53,  ante  vol.  x.,  p. 
141,  that  the  owner  was  entitled  to  compensation  under  sees.  6  and  16  of  the 
Railways*  Clauses  Act. — Brand  v.  Hammersmith  and  City  Ry.  Co.,  Ex.  Ch.,  36 
L.J.,  Q.  B.  139. 

Truck  Act. — Sec.  23,  of  1  and  2  Will.  4,  c.  37,  which  permits  an  employer  to 
make  stoppages  from  wages  in  respect  of  certain  articles,  prohibits  this  *^  unless 
the  agreement  or  contract  for  such  stoppage  or  deduction  shall  be  in  writing  and 
signed  by  such  artificer  *': — Held,  that  uie  agreement  specifying  the  amounts  to 
be  deducted  in  respect  of  the  several  articles  need  not  oe  in  writing.  Where  an 
employer  deducted  from  the  wages  of  his  artificer  fid.  a  week  for  a  subscription  to 
a  dub,  in  consideration  of  which  the  employer,  who  kept  the  club  funds,  was  to 
supply  medicine  and  medical  attendance  to  tibe  subscribers  whenever  required, — 
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Held,  that  this  was  a  *' contract  to  supply**  medicine  and  medical  attendance 
within  the  meaning  of  that  section,  and  that  the  deduction  was  allowable,  though 
the  artificer  had  never  required  or  received  any  medicine  or  medical  attendance 
whatever  from  the  club.  Semble — that  the  words  of  the  section  permitting  an 
employer  to  supply  ^*  any  materials,  tools  or  implements  to  be  by  such  art&cer 
employed  in  his  trade  or  occupation,  if  such  artificers  be  employed  in  mining,** 
contemplate  only  an  absolute  sale,  and  not  a  hiring. — Cults  y.  Ward^  36  L.J., 
Q.B.  161. 

Animals — Evidence  of  scienter. — In  an  action  for  injury  by  the  bite  of  a  dog  it 
was  proved  that  the  wife  of  the  defendant  (a  milkman)  occasionally  attended  to 
his  business,  which  was  carried  on  upon  premises  where  he  kept  the  dog,  and  that 
a  person  had  gone  there  four  years  before  and  made  a  complaint  to  the  wife, 
for  the  purpose  of  its  being  conmiunicated  to  her  husband,  of  the  dog  having  bitten 
such  person^s  nephew — Held,  thati  there  was  evidence  of  the  husband*s  knowledge 
of  the  dog*s  propensity  to  bite, — Gtadman  v.  Johnson,  86  L.J.,  C.P.  153. 

Probate  or  Administration  Duty — Contingent  Reversionary  Interest — 55  G. 
III.,  c.  184,  ss.  38,  141 — ^Where,  at  the  time  of  taking  out  probate,  no  duty  is 
paid  in  respect  of  a  contingent  reversionary  interest,  which  afterwards  falls  into 
possession,  probate  duty  must  be  paid  upon  its  value  at  the  time  of  falUng  into 
possession,  and  not  upon  its  value  at  the  date  of  the  probate.  But  if  the  interest 
IS  valued  at  the  time  of  taking  out  probate,  and  duty  then  paid  thereon,  such 
duty  is  sufficient  (see  Gwynne  on  Probate  and  AduL  p.  28). — hord  v.  Co/inn,  36 
L.J.  Ch.,  354. 

Stoppage  in  Transitu — Delivery  on  hoard  general  ship^  of  which  vendee  is 
registered  owner — Goods  contracted  to  be  sold,  were  delivered  at  Rouen  on  board 
a  general  ship,  trading  between  Rouen  and  Goole,  and  ostensibly  belonging  to  a 
firai  of  which  the  vendee  was  a  member,  being  also  the  sole  registered  owner  d 
the  ship,  and  were  consigned  to  the  vendee  at  Goole : — Heldj  rev.  dec.  of  Lord 
Romilly,  M.R,  35  L.J.  Oh.,  100,  ante^  vol.  z.  p.  140,  that  there  was  a  complete 
delivery  of  the  goods  to  the  consignee  at  Rouen,  and  the  vendor  could  not  after- 
wards stop  them  in  transitu,  [Note  for  Reference :  Gibson  v.  Carruthers,  8  M. 
&  W.  328;  S.C.  2  Ross,  L.C.,  255;  Robertson  v.  More,  July  3,  1801,  Mor.  App. 
Sale  3 ;  Baxter  v.  Pierson,  July  8,  1807,  Hume  688]. — Schotsmans  v.  Lane  and 
Yorksh,  Ry.  Co.,  36  LJ.  Ch.,  361. 

Partnership. — P,  a  medical  practitioner,  took  M  into  partnership,  in  con- 
sideration of  a  premium,  P  agreeing  to  give  his  personal  attention  to  the  busi- 
ness for  three  years,  and  to  introduce  M.  At  the  date  of  contract  P  was,  as  he 
knew,  suffering  from  a  mortal  disease,  which  fact  was  concealed  from  M.  He 
died  a  few  months  after,  and  a  very  limited  introduction  took  place.  Upon  bill 
by  M,  Kindersley,  V.G.,  restrained  def.  from  suing  on  bills  given  for  the  unpaid 
premium,  and  du'ected  the  usual  partnership  accounts,  with  a  declaration  that 
the  plaintiff  was  entitled  to  be  remitted  a  reasonable  portion  of  the  premium. — 
Mackenna  v.  Partes,  36  L.J.  Ch.,  366. 

Mines  and  Minerals — Canal  Act. — A  Canal  Act  reserved  minerals  to  the 
owners  of  the  soil,  gave  the  Canal  Co.  power  to  prevent  working  within  ten  yards 
of  the  canal,  providing  for  compensation  to  the  owners  of  minerals  in  case  of  such 
working,  but  there  was  no  provision  as  to  working  at  a  greater  distance : — Held, 
that  the  Co.  were  entitled  to  restrain  the  working  of  minerals  so  as  to  endanger 
the  canal  at  a  greater  distance  than  ten  yards,  but  only  upon  making  compensa- 
tion in  manner  provided  by  the  act  as  to  the  less  distance.  Stone  got  by  quarry- 
ing held  to  be  mineral  within  the  meaning  of  the  act — Midland  Ry,  Co.  v.  Check* 
ley,  86  L.J.  Ch.,  380. 

Railway — Agreement — Time  of  Essence  of  the  Contract — Award. — A  Ry.  Co. 
agreed  to  make  such  accommodation  works  as  A.B.  should  notify  within  one 
month  after  possession  given  to  the  Co.  A.B.  and  the  Co.*s  engineer  met  and 
discussed  the  necessary  works,  and  a  mem.  was  made  specifying  certain  works. 
Discussions  as  to  these  were  protracted  beyond  the  month.    Two  months  after 
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the  month  had  expired  A.B.  made  his  award,  which  provided  for  a  catUe-arch 
not  previously  mentioned.  The  Go.'s  solrs.,  not  being  fully  informed  as  to  the 
date  of  the  award,  took  it  up,  and  paid  arbitrator's  charges: — Held^  that  the  con- 
dition as  to  time  was  not  waived  as  to  works  not  previously  mentioned,  for  a 
waiver  must  be  an  intentional  act  with  knowledge,  and  it  is  incumbent  on  any 
party  insisting  on  a  verbal  agreement,  in  substitution  of  a  written  contract,  to 
shew  that  both  parties  understood  the  terms  of  the  substituted  agreement : — Held^ 
also,  that  as  parties  had  left  matters  to  the  discretion  of  A.B.,  the  Court  had  no 
power  to  substitute  its  own  discretion  for  that  of  A.B.,  so  as  to  order  the  con- 
struction of  works,  though  such  might  appear  to  be  necessary  and  proper ;  and, 
semble  (by  Chelmsford,  U.),  that  taking  up  an  award  known  to  have  been  made 
after  the  limited  time  had  expired,  is  not  an  admission  that  the  arbitrator's 
authority  has  not  expired. — Earl  of  Damky  v.  London^  Chatham^  and  Dover  Ry, 
Co,  (House  of  Lords),  36  L.J.  Ch.,  404. 

Marine  Insurance. — A.  having  chartered  his  vessel  for  a  voyage,  insured  the 
chartered  freight  by  a  policy  containing  a  warranty  against  particular  average 
and  the  usual  suing  and  labouring  clause.  The  ship,  after  sailing,  was  obliged  to 
put  into  an  intermediate  port,  where  she  became  a  total  wreck.  But  the  goods 
were  landed,  warehoused,  and  sent  on  at  a  less  freight,  and  the  owners  of  the 
cargo  paid  the  whole  agreed  freight: — Held^  that  as  no  freight,  pro  rata  itineris^ 
could  by  the  law  of  England  be  claimed,  there  was  a  total  loss  of  freight  at  the 
intermediate  port,  unless  it  could  be  averted  by  such  forwarding ;  that  such  for- 
warding was  a  particular  charge  within  the  suing  and  labouring  clause,  and  did 
not  convert  the  total  into  a  pi^ial  loss  so  as  to  bring  the  case  within  the  warranty 
against  particular  average;  and  that  A.  was  therefore  entitled  to  recover  the  ex- 
pense of  such  forwarding  from  the  insurer  for  whose  benefit  it  was  really  incurred. 
— Kidston  v.  Empire  Marine  Ins,  Co,,  Ex.  Ch.,  36  L.J.C.P.,  166. 

Carriers  bt  Railwat — Railway  and  Canal  Traffic  Act. — A  consignment  note 
signed  by  the  party  sending  meat  by  a  railway  co.  contained  a  condition  as  to 
meat  and  other  perishable  articles,  that  the  company  would  not  be  responsible 
"  for  any  damage  to  any  such  articles,  on  the  ground  of  loss  of  market,  provided 
the  same  was  delivered  within  a  reasonable  time  after  the  arrival  thereof  at  the 
station  from  whence  delivery  was  made  " : — Held,  that  the  condition  was  reason- 
able within  the  meaning  of  17  &  18  Vict.  c.  31,  s.  7. — Lord  v.  Midland  Rail,  Co,, 
36  L.J.C.P.,  170. 

Railwat. — Latent  defect  in  carriage. — ^A  ry.  co.  as  common  carriers  of  passen- 
gers do  not  by  their  contract  to  cany  impliedly  warrant  that  their  carriages  are 
road  worthy,  and  though  they  are  liable  for  negligence,  yet  they  are  not  hable  to 
a  passenger  for  an  injury  to  him  caused  by  a  hidden  defect  in  their  carriage,  which 
no  amount  of  care  or  skill,  either  in  the  manufacture,  purchase,  or  use  could  have 
discovered.  Per  Mellor, «/.,  and  Lush,  J,,  diss,  Blackburn,  J,  And  contra,  per 
Blackburn,  J. — A  railway  company,  as  such  carriers,  though  their  liability  is  not 
that  of  an  insurer,  are  bound  at  their  feril  to  supply  their  passengers  with  carri- 
ages in  fact  reasonably  sufficient  for  the  journey,  or  be  responsible  for  any  dam- 
age resulting  from  a  defect  though  hidden.  PHote  for  reference :  Ante,  p.  315  ; 
Coggs  V.  Barnard,  1  8m.  L.  C.  189,  6th  ed. ;  Kiley  v.  Home,  5  Bing.  220 :  Story 
on  Baihnents,  s.  492,  601.'}— Redhead  v.  Midland  Ry,  Co.,36  L.  J.  2  B.  181. 

(3oMPANT — transfer. — Sec.  16  of  Companies^  Clauses  Act,  1845,  enacts  that 
^*  no  shareholder  shall  be  entitled  to  transfer  any  share  after  any  call  shall  have 
been  made  in  respect  thereof,  until  he  shall  have  paid  such  call,  nor  until  he  shall 
have  paid  all  calls  for  the  time  being  due  on  every  share  held  by  him.'*  H,  hold- 
ing certain  L.25  shares  in  a  ry.  co.,  had  allotted  to  him,  in  respect  thereof,  66 
new  **  preference  L.IO  shares,"  created  for  raising  additional  capital.  Calls  were 
made  in  respect  of  both  sets  of  shares,  and  those  made  upon  the  L.10  shares  held 
by  H  were  duly  paid,  but  some  of  those  made  upon  the  L.25  shares  he  never  paid. 
The  L.10  shares  were  subsequently  converted  into  stock,  and  sold  by  H.  to  the 
ptff.    The  company  refused  to  register  the  transfer,  on  the  ground  that  H.  had 


512  EKGUSH  CASES. 

not  paid  the  calls  due  npon  his  original  L.26  shares.  —Held,  aff.  judg.  of  Q.  B., 
that  no  calls  being  due  in  respect  of  t^e  L.IO  shares,  H.  was  enticed  to  transfer 
the  stock  into  which  they  hail  been  converted  to  the  plaintiff,  and  that  the  co. 
were  bound  to  register  the  transfer  when  required. — Hubberstyy,  Manch,^  Sl^eff., 
jr  Lincolnsh.  Ry,  Co,  (Ex.  Ch.)  36  L.  J.  Q.  B.  198. 

Carrier — delay:  hotel  expenses. — ^A  commercial  traveller  sent  his  traveiler^s 
case  of  goods  by  luggage  train  from  0.  to  L.,  without  any  intimation  respecting 
it  of  any  kind ;  there  was  a  delay  of  two  days,  and  he  claimed  his  hotel  expenses 
for  that  time,  on  the  ground  of  his  not  being  able  to  cond&ct  his  business :— ? 
Held,  that  he  was  not  entitled  to  recover  them  Woodger  v.  the  Great  Western 
Rail.  Co.,  36  L.  J.  C.  P.  177. 

Shipping — Bill  of  Lading — ^Under  a  bill  of  lading  in  the  ordinary  form,  dam- 
age done  by  rats  is  not  within  the  ordinary  exception  of  dangers  of  the  sea  and 
navigation,  and  the  shipowner  is  liable  though  he  has  taken  every  precaution 
against  them.  Laverom  v.  Drury,  8  Ex.  166,  confirmed.  Kay  v.  Wheeler,  Ex. 
Ch.  36  L.  J.  C.  P.  180. 

Negligence — Injury  to  person  on  premises  hy  invitation. — ^Df .  agreed  with  D 
for  the  setting  up  of  gas-regulators  in  his  sugar-refinery,  which  were  not  to  re- 
main unless  a  certain  saving  was  effected.  In  order  to  test  this  it  was  necessary 
to  examine  the  burners,  and  D  ^s  manager  and  pit,  as  his  servant,  went  to  the 
refinery  for  that  purpose.  In  the  refinery  there  was  a  shaft  for  raising  and  low- 
ering sugar,  necessary,  usual,  and  proper  for  the  business.  This  was  unfenced, 
though  when  out  of  use  it  might  have  been  fenced  round.  Pit.  was  warned  by 
D.^s  manager  that  the  place  was  dangerous  and  lights  not  allowed,  and  that  he 
should  keep  by  a  man  who  would  have  a  light ;  but  having  left  a  tool  he  went 
back  for  it,  and  in  returning  to  the  man  with  the  light  fell  through  the  shaft 
without  any  fault  on  his  part.  Held,  that  where  a  person  resorts  to  a  building  in 
the  course  of  business  on  the  express  or  implied  invitation  of  the  occupier,  and 
uses  reasonable  care,  the  occupier  is  bound  to  use  reasonable  care  to  prevent 
damage  from  unusual  danger  which  he  ought  to  know ;  that  where  there  is  evi- 
dence of  neglect,  it  is  a  question  for  the  jury ;  and  that  in  this  case  there  was 
evidence  for  the  jury  that  pit.  was  on  deft.'s  premises  on  business  by  his  tacit  in- 
vitation, that  the  shaft  was  an  unusual  danger  known  to  deft,  and  that  damage 
accrued  to  pit.  through  deft,  and  his  servants  not  using  sufficient  means  to  warn 
him  of  it.    Indermaur  v.  Datnes,  36  L.  J.  C.  P.  184 ;  Ex.  Ch.,  36  L.  J.  C.  P.  181. 

Shipping. — ^A  charter-party  agreed  that  the  cargo  should  be  loaded  and  dis- 
charged with  all  dispatch,  and  contained  the  clause :  **  The  charterer's  liability 
on  this  charter  to  cease  when  the  carco  is  shipped  (provided  the  same  is  worth 
the  freight  on  arrival  at  the  port  of  discharge),  the  captain  having  an  absolute 
lien  on  it  for  freight,  dead  freight,  and  demurrage,  which  he  or  owner  shall 
be  bound  to  exercise.'*  Charterers  having  shipped  a  cargo  worth  the  freight  on 
arrival  at  the  port  of  discharge, — Held,  in  an  action  on  the  charter-party,  that  tiiey 
were  protected  by  the  clause  from  liability  to  the  shipowner  for  not  loading  in 
due  time  according  to  the  charter.    Bannister  v.  Breslauer,  36  L.  J.  C.  P.  195. 

Succession  Duty  Act,  1853,  s.  21. — ^The  power  of  a  tenant  in  tail  in  possession 
to  enlarge  his  estate  so  that  he  shall  become  competent  to  dispose  by  wiU  of  a 
continuing  interest  in  the  entailed  property  is  indoent  to  the  estate  which  such 
tenant  takes  under  the  instrument  creating  the  entail ;  and  if  he  exercises  the 
power,  he  must  be  treated  for  the  purpose  of  succession-duty  as  if  he  had  suc- 
ceeded to  such  enlarged  estate ;  ana  any  instalments  of  succession-duty  that  may 
be  unpaid  at  his  decease  will  become  a  continuing  chaise  on  the  property  in  the 
hands  of  his  successor  or  other  owner  thereof  for  the  time  being.  Lilford  v.  At' 
tomey-General  (House  of  Lords),  36  L.  J.  Ex.  116. 

Railway— Zfoycf*  bond:  lUegaUty.—A  ry.  oo.  beinff  sued  by  the  aangnee  of  a 
Uoyd^s  bond  given  by  them,  compromised  the  action  before  judgment  bv  assign- 
ing their  rolling  stock  to  secure  the  money  advanced.  Some  of  the  roUing  stock 
was  afterwards  taken  in  execution  by  another  creditor. — Held^  in  an  iuteipleadar 
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iBBoe  between  the  two  ereditora,  that  evidence  ought  not  to  be  admitted  to  show 
that  the  bond  was  illegal,  the  assignee  haying  taken  it  without  notice  of  any  illega- 
lity ;  and  that,  whether  the  assignment  of  the  rolling  stoek  was  ultra  vires  and 
illegal  or  not,  still,  as  it  was  made  in  lieu  of  judgment,  its  legality  was  not  in 

Suestion  on  this  issue,  and  the  assignee  was  entitl^  to  the  rolling  stock  as  against 
16  execution  creditor.    Blackmore  v.  YateSf  36  L.  J.  Ex.  121. 

Contract — Blasphemy — lUegality — Lectures  in  support  of  the  propositions  that 
**  the  character  of  Ghnst  is  defective  and  his  teachings  misleading,"  and  that 
**the  Bible  is  no  more  inspired  than  any  other  book,"  are  blasphemous  and  iUe- 
gal,  and  the  proprietor  of  public  rooms,  who,  in  ignorance  of  the  precise  subjects 
of  the  lectures,  contracts  to  let  such  rooms  to  the  pit.  for  the  dehvery  of  certain 
lectures  may,  upon  subsequently  ascertaining  the  nature  of  them  to  be  as  above 
stated,  avoid  the  contract,  and  refuse  to  permit  pit.  the  use  of  the  rooms.— A 
deft^s  motive  for  avoiding  the  contract  unaer  such  circumstances  is  immaterial, 
nor  is  he  bound  to  give  any  reason  at  the  time  for  declining  to  fulfil  his  contract, 
but  may  afterwards  justify  himself  on  any  ground  that  occurs  to  him  (Spotswood 
V.  Barrow,  6  Ex.  110;  19  L.  J.,  N.S.  226,  Ex.)— Per  BramweU,  B,:  Such  lec- 
tures are  unlawful,  as  being  contrary  to  the  stat.  9  &  10  Will.  III.,  c.  32.  Cowan 
V.  Milboum,  36  L.  J.,  Ex.  124;  16  Law  Times  R.,  N.S.  290. 

CopTBiQHT — Trade  mark — 6  &  6  Vict.  c.  45. — ^No  copyright  can  be  acquired  by 
registration  at  Stationer's  Hall  until  publication  of  the  woi^  registered. — Semhle^ 
there  can  be  no  copyright  in  a  single  word,  even  though  it  be  the  name  of  a  book. 
Mere  public  declaration  of  intention  to  publish  a  magazine  or  other  manufactured 
article,  beariiig  a  particular  name  or  mark,  even  coupled  with  expenditure  in  con- 
nection therewith,  creates  no  right  to  exclusive  use  of  such  name  or  mark  as  a 
trade-mark. — Maxwell  v.  Hogg  and  Hogg  v.  MaxtceU  (L.  Justices)  36  L.  J.,  Ch. 
483. 

Railwat — Compensation, — ^The  lessee  of  premises  which  a  Ry.  Go.  had  given 
notice  of  intention  to  take,  claimed  a  right  of  future  renewal  of  his  lease,  which 
was  for  61  years  from  1829.  The  Go.  who  disputed  this  right,  took  possession, 
agreeing  to  pay  for  lessee's  interest  in  her  present  term,  without  prejudice  to  her 
claim  in  respect  of  the  future  right.  Upon  bill  filed  by  lessee  to  establi^  her 
future  right — Held,  per  Wood,  Y.G.,  that  as  the  Lands  Glauses  Act  contained  no 
machinery  for  settling  such  a  question,  and  the  plaintiff  had  no  remedy  elsewhere, 
the  Court  had«juria£ction.  [Note  for  Reference :  Brandon  v.  Brandon,  2  Dr. 
and  8m.,  305,  34  L.J.  Gh.  333.]    Bogg  v.  Midland  Ry,  Co.,  36  L.J.  Gh.  440. 

CoNTRiBUTORT — Limited  Conqmny :  Rectification  of  Register, — ^A  shareholder 
in  a  limited  oompanv  sold  his  shares,  and  the  purchaser  re-sold  them.  The  vendor 
executed  transfers,  first,  to  the  purchaser,  ana,  secondly,  to  a  nominee  of  the  sub 
purchaser;  but,  owing  to  disputes  between  the  purchaser  and  sub-purchaser 
neither  trajisf er  was  registered.  When  winding-up  order  was  subsequently  made, 
the  original  vendor  remained  on  the  register,  and  he  was  placed  on  the  list  of 
CQutributories.  An  order  by  the  M.R,  removing  the  name  of  the  ori^nal  vendor, 
and  substituting  that  of  the  sub-purchaser,  dScharged  by  Lords  Justices, — ^by 
Tunur,  L.J.,  on  the  ground  that  the  jurisdiction  to  rectify  the  register  debended 
on  the  Companies*  Act,  1862,  s.  35,  and  being  discretionary,  ought  under  tne  cir- 
cumstances, not  to  be  exercised ;  and,  b^  Cairns,  L.J.,  because,  the  company 
being  in  no  default  in  the  matter,  the  jurisdiction  could  not  be  exercised.  Per 
Turner,  L.J.  The  jurisdiction  under  sec.  35,  to  rectify  errors  in*  the  register,  is 
generally  applicable  in  aU  cases  of  error,  whether  occasioned  by  default  of  the 
company  or  otherwise.  Per  Cairns,  L. J. — The  object  of  sec.  35  is  to  provide  for 
the  correction  of  errors  in  the  register  caused  by  the  default  of  the  company,  and 
of  such  errors  alone.  In  re  London,  Hamburgh  and  Continental  Exchange  Bank 
(Lim,),     {Ex  parte  Ward),    36  L.  J.  Ch.  462. 

CoMTRiBUTORT. — Prospectus  and  Memorandum  of  Association, — Where  a  share* 
holder  takes  shares  on  the  faith  of  statements  in  a  prospectus,  he  is  bound  within 


514  ENGLISH  CASEa 

a  reasonable  time  to  ascertain  the  contents  of  the  memorandton  and  articles  of 
association,  and  immediately  to  repudiate  his  lial^ilitj  if  he  considers  that  there 
is  such  a  variance  between  them  as  to  entitle  him  to  withdraw  from  his  contract 
In  re  the  Madrid  Bank.     (^Wilkinson's  case.)    ^6  L. J.  Gh.  189. 

CoNTRiBUTORT — Prospectus,  and  Memorandum^  and  Articles  of  Association 
Variation :  Delay. — A.  applied  for  shares  on  Sept.  4, 1865,  in  a  limited  compny, 
which  was  not  mcorporated,  but  had  issued  a  prospectus.    The  co.  was  sobse- 
quently  incorporated,  its  memorandum  and  articles  ot  association,  which  extended 
tne  objects  of  the  company  and  the  powers  of  the  directors  beyond  what  the  pvo- 
spectus  had  specified,  being  registered  on  Sept.  11.    The  shares  were  allotted  to 
A.  on  7th  Oct.     He  paid  a  deposit  on  application,  and  a  further  sum  on  allotment. 
He  first  saw  the  mem.  and  articles  of  association  in  the  middle  of  May,  1866,  and 
on  Sept.  27  he  gave  notice  to  the  co.  that,  on  t^e  ground  of  the  variations,  he  re- 
pudiated the  shares: — Held^  by  Lords  Justices  (aff.  dec.  of  Wood,  F.C),  that  A, 
by  his  delay  after  knowledge  of  the  facts,  had  waived  any  right  of  repudiation 
which  he  might  have  poss^sed.    And  per  Cairns^  L.  J. — A  person  applying,  on 
the  faith  of  a  prospectus,  for  shares  in  a  limited  company,  ana  by  his  application 
authorizing  the  entry  of  his  name  on  the  register  as  a  shareholder,  is  not  at  liber^ 
to  trust  to  the  prospectus,  but  is  bound  to  examine  the  mem.  of  association ;  and, 
after  the  lapse  of  a  reasonable  time  from  registration  of  the  mem.,  will  be  held  to 
have  waivea  such  examina^on.     In  re  Cachar  Co.  (^Lim.)     (Ez  parte  Lawrence.) 
36  L.  J.  Ch.  490. 

Contributory — Variation:  Delay. — K.  applied  for  shares  on  April  18  1865, 
tha  company  not  being  then  registered  On  April  29  the  shares  were  allotted. 
He  paid  the  money  due  upon  allotment  on  May  11.  He  also  paid  a  call  in  April, 
1866.  In  consequence  of  a  variation  between  the  proroectus  and  mem.  of  associa- 
tion, he  might  have  repudiated  the  shares.  He  stated  that  he  was  ignorant  of 
such  variation  until  after  April  25  1866.  He  applied  on  July  18  1866,  to  have 
his  name  removed  from  the  register.  Held,  that,  on  the  gronnd  of  delay,  he  was 
not  entitled  to  such  relief.  In  re  Russian  Vyksounsky  Iron  Works  Co.  (Ltm.) 
{Kincaid^s  Case.)    36  L.J.  Oh.  499. 

CoNTRiBCTOBY — Companies'  Act,  1862,  s.  23.--A  person  signed  the  mem.  of 
association  in  respect  of  ten  shares,  and  was  one  of  original  provisional  directors. 
He  was  never  treated  as  a  shareholder,  and  retired  from  the  direction  when  per- 
manent directors  were  appointed.  No  shares  were  allotted  to  him ;  all  the  shares 
were,  however,  not  alloted  when  the  company  was  ordered  to  be  wound  up. 
Held,  he  was  rightly  placed  upon  the  list  of  contributories,  in  accordance  with 
sec.  23.  In  re  London,  Hamburgh  and  Continental  Exchange  Bank  (Ztm.) 
(Evan's  case.)    86  L.J.  Ch.  501. 

Production  of  Documents — Property  in  Letters.— The  receiver  of  a  letter  is  the 
owner  of  it,  and  may  use  it  for  all  Law  f ul  purposes,  subject  only  to  the  power  of 
the  writ6r  to  restrain  publication.  Hopkinson  v.  Lord  Burghley.  36  Li.J.  Ch. 
504. 

Trademark. — The  Court  will  not  restrain  the  use  of  a  label  on  the  ground  of 
its  general  resemblance  to  the  trade-mark  of  another  manufacturer,  if  it  is 
different  in  the  points  which  a  customer  would  look  at  in  order  to  see  whose 
manufacture  he  was  purchasing.    Blackwell  v.  Crabb.    36  L.J.  Ch.  504. 

Winding-Up. — The  Court  has  power  under  sec.  199  of  Companies'  Act,  1862, 
to  wind  up  any  company  incorporated  by  special  act  of  parliament  other  than  a 
railway  company.  In  re  Proprietors  of  the  Wey  and  Arun  Junction  Canal  86 
L.J.  Ch.  509. 

Winding-Up. — Interest  on  Arrears  of  Call — A  contributory  received  from  the 
official  liquidators  formal  notice  of  a  call,  with  notification  that  interest  at  £5  per 
cent  would  be  charged  if  the  call  were  not  paid  on  or  before  the  day  appointed. 
The  call  being  in  BTrear,— Held,  that  interest  must  be  paid  at  the  rate  named  as 
l^om  the  time  at  which  the  call  became  payable,  both  on  the  ground  that  there 
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was  a  special  proyisioii  for  interest  on  callB  in  arrear  in  the  articles  of  association, 
which  were  hdd  to  be  still  in  force  to  this  effect,  and  because  the  call  made  was 
a  specialty  debt,  and  as  such  fell  within  3  and  4  Wm.  lY.  c.  42  s.  28. 

Negligenci^ Camera  hy  Railway. — ^By  7  &  8  Vict.  c.  85,  s.  6,  children  under 
three  years  of  age  accompanying^  passengers  by  parliamentary  trains  are  to  be 
taken  without  any  charge,  and  childi*en  of  three  years  and  upwards,  but  under 
twelve  at  half-fare.  Plaintiff,  a  child  between  three  and  four  years  of  age,  was 
travelling  by  railway  with  its  mother,  who  took  a  ticket  for  herself,  but  paid 
nothing  for  the  child,  though  without  fraudulent  intention, — Held,  the  company 
might  be  sued  for  negligenSy  carrying  the  child.  Per  Cockhum,  C,J.,  Shee^  J., 
and  Lush  J  •/.,  that  there  was  a  contract  to  carry  both  mother  and  child,  and  that 
the  mistake  as  to  age  was  no  answer  to  an  action  for  breach  of  thb  contract.  Per 
Blackburn^  /.,  that,  apart  from  any  contract,  the  company  were  liable  for  the 
injury  to  tlie  diild  whue  it  was  lawfully  in  one  of  their  carriages.  [^Vide  supra ^ 
p.  320.]     Austin  v.  the  Great  Western  Rail.  Co,    36  L.J.,  Q.B.,  201. 

Lands  Clauses  Act,  1845. — Railways  Clauses,  1845 ;  Compensation :  Loss  of 
Trade. — ^Loss  of  trade  by  the  obstruction  of  a  highway  during  the  execution  of 
the  works  of  a  ry.  co.  is  not  an  **  injurious  affecting  *'  of  the  tradesman's  interest 
in  his  premises  which  entitles  him  to  compensation  under  sec.  68  of  the  Lauds 
Clauses  Act,  1845,  or  under  sees.  6  or  16  of  the  Railways  Clauses  Act,  1845.     A 
ry.  CO.  placed  a  temporary  bridge  over  a  highway  during  the  construction  of 
ti^eir  works,  whereby  for  about  20  months  access  to  a  public-house  was  made 
more  difficult,  passengers  were  deterred  from  passing  that  way,  and  loss  of  trade 
ensued  to  the pnblichouse: — Held, 'per  Chelmsford^  C^B,ndL.  Cranworth^  (L.  West- 
bury  diss.),  compensation  could  not  be  claimed  for  this.    Per  Chelmsford^  C,  sec. 
68  of  8  Vict.  c.  18,  and  sec.  6  of  8  Vict.  c.  20,  provide  for  damage  of  a  pemianent, 
and  not  merely  of  a  temporal  nature,  and  sec.  16  of  8  Vict.  c.  20,  which  provides 
for  damage  of  a  temporary  nature,  contemplates  only  a  direct  and  not  a  merely  con- 
sequential damage ;  and  per  L.  Cranworth,  compensation  can  only  be  claimed  where 
damage  has  been  done  to  the  structure  of  the  property,  or  where  the  plaintiff  has 
suffered  some  special  damage  differing  not  merely  in  degree  from  that  which  the 
rest  of  the  public  has  sustained. — Judgment  of  Q.  B.  rev.,  and  that  of  Exch. 
Cham.  (34  L.  J.  257,  ante  vol.  x.,  p.  47)  affirmed.     Per  Chelmsford^  C,  "It  was 
most  desirable,  as  Erie,  C.  J.,  said  in  *  Cameron  v.  Charing-cross  Railway  Com- 
pany' (16  C.  B.  N.  S.  430;  28  L.  J.  C.  P.  313),  *that  if  possible  some  definite 
and  precise  rule  should  be  laid  down  as  to  the  true  limits  within  which  claims 
against  railway  and  other  companies  for  compensation  in  respect  of  damage  caused 
by  their  works  are  to  be  confined.*    It  appeared  to  be  a  hopeless  task  to  attempt 
to  reconcile  the  cases  upon  the  subject,  and  therefore  he  must  endeavour,  by  an 
examination  of  them,  to  determine  which  were  most  in  accordance  with  principle. 
The  criterion  of  a  party's  right  to  damages  under  the  clauses  of  the  Railway  Com- 
panies Acts,  upon  which  this  case  depended,  was  correctly  stated  by  Lord  Camp- 
bell'  in  re  Penny  v.  South  Eastern-Railway  Company '  (7  E.  B.,  660 ;  26  L.  J.  Q. 
B.,  225),  and,  in  his  words,  ^unless  the  particular  injury  would  have  been 
actionable  before  the  company  had  acquired  their  statutory  powers,  it  is  not  an 
injury  for  which  compensation  can  be  claimed.*    At  the  same  time^  the  observa- 
tion of  Lord  Cranworth  in  *  The  Caledonian  Railway  Company  v.  Ogilvy  *  (2 
Macq.  285),  must  not  be  lost  sight  of,  that  *  it  does  not  follow  that  a  party  could 
have  a  right  to  compensation  in  some  cases  in  which,  if  the  Act  of  Paruament  had 
not  passed,  there  might  have  been  not  only  an  indictment,  but  a  right  of  action.* 
In  tne  first  place,  therefore, 'it  was  material  to  inquire  whether  plaintiff  in  error 
could  have  maintained  an  action  against  the  Co.  for  the  allQgea  consequences  of 
their  acts  if  they  had  been  done  without  the  authority  of  Parliament.    As  far  as 
he  had  been  able  to  examine  the  cases,  in  all  of  them  except  two,  in  which  anin* 
dividual  had  been  allowed  to  maintain  an  action  for  damages  which  he  had  speci- 
ally sustained  by  the  obstruction  of  a  highway,  the  injury  complained  of  had 
been  personal  to  himself,  either  immediately  or  by  immemate  consequence.     Hie 
two  excepted  cases  were  ^  Baker  v.  Moored'  mentioned  by  Grould,  J.,  in  ^Iveson  t. 
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Moore  ^  (1  Lord  Rayn.,  491),  and  *  PFtfib  y .  Hungerford-market  Company  (2Bing. 
N.  C.  281).    In  his  opinion,  however,  the  damage  in  those  was  too  remote.    In 
the  present  case,  also,  the  damage,  which  was  the  foundation  of  the  claim  to  com- 
pensation, was  too  remote.    He  might  have  been  content  to  rest  his  judgment  in 
favour  of  the  defendants  in  error  upon  this  ground  alone ;  but  the  diversity  of 
opinion  which  had  prevailed  as  to  the  appucation  of  the  clauses  in  question 
rendered  it  almost  imperative  upon  the  House  to  pronounce  an  authoritative  final 
decision  upon  the  whole  case.     His  Lordship  then  proceeded  to  examine  a  great 
number  of  cases  bearing  upon  the  question.     ^Senior  v.  Metropolitan  Railway 
Company  ^  (2  H.  and  G.  258 ;  32  L.  J.  Ex.  225)  was  the  only  direct  authority 
against  the  judgment  of  the  Exch.  Cham,  under  consideration,  and  there  the 
judgments  were  not  very  satisfactory ;  while  the  decision  in  '  Rex  v.  The  London 
Dock  Company  *  (5  A.  and  E.  163)  was  an  equally  strong  authority  the  other  way. 
....  A  critical  examination  of  the  words  of  sec.  16  of  the  Railway  Clauses  Act 
led  to  the  conclusion  that  compensation  for  remote  consequences  resulting  from  a 
company's  works  was  not  intended Upon  a  review  of  all  the  authori- 
ties, and  upon  a  consideration  of  the  section  of  the  statute  relating  to  this  sub- 
ject, he  had  satisfied  himself  that  the  temporary  obstruction  of  the  highway 
which  prevented  the  free  passage  of  persons  along  it,  and  so  incidentally  inter- 
jnipted  the  resort  to  the  plaintiS^s  public  house,  would  not  have  been  the  subject 
of  an  action  at  conmion  law,  as  an  individual  injury  sustained  by  the  plaintin  in 
error,  distinguishing  his  case  from  the  rest  of  the  public ;  that,  therefore,  he  had 
failed  in  bringing  himself  within  the  general  prmciple  upon  which  a  claim  to 
compensation  under  the  Aots  in  question  had  been  determmed  to  depend ;  that 
upon  the  construction  of  the  clause  upon  which  his  claim  is  rested,  sec.  16  of  the 
Railway  Clauses  Act,  and  sec.  68  of  the  Lands  Clauses  Act  were  both  inapnlio- 
able,  as  his  damage  arose  from  the  ttoporary  operations  of  the  company,  ana  not 
from  their  permanent  works ;  and  that  upon  seo.  16  of  the  Railway  ClaoaeB  Act, 
which  did  apply  to  his  case,  the  damage  was  not  of  such  a  nature  aa  ao  entitle 
him  to  compensation ;  the  interruption  of  persons  who  would  have  resorted  to 
his  house  but  for  the. obstruction  of  the  highway  being  a  consequential  injury 
too  remote  to  be  within  the  provision  of  that  section.     fCf .  Cid.  Ry.  Co.  v. 
Ogilvy,  2  Maoq.  229 ;  Gattke's  Case,  3  Macn.  and  G.  l^.j-^Rickett  v.  Metro- 
politan Ry.  Co.,  36  L.  J.  Q.  B.  205. 

Principal  and  Surety — Bond  for  Performance  of  Office. — Declaration  on  a 
bond  reciting  that  S.  was  in  March  1852  appointed  collector  of  the  poor*rates  of 
the  parish  of  A.,  and  that  he  was  also  in  March  1866  appointed  oollec^r  of  sewen 
rates  and  genend  rates  under  the  Metropolis  Local  Management  Act  1865,  and 
defts.  had  consented  to  become  sureties  for  him.  The  condition  of  the  bond  was 
that  if  S.  should  well  and  truly  perform  the  duties  of  the  said  offices,  and  aooonnt 
for  the  moneys  collected  in  the  execution  of  his  office  of  collector,  the  bond  should 
be  void.  Breach,  that  S.  was  continued  in  the  said  offices,  and  collected  and  re- 
ceived sums  of  money,  but  did  not  pay  certain  monies  he  had  collected  to  the 
churchwardens,  &c.  The  defts.  pleaded  that  the  bond  was  executed  before  the 
passing  of  the  Metropolis  Local  Management  Act  Amendment  Acts,  and  that  the 
duties  of  S.  in  his  omceof  collector  of  the  said  rates  were  increased  and  varied  by 
the  said  Acts,  that  the  said  S.  was  appointed  collector  of  the  main  drainage  rates 
under  the  said  Acts,  and  that  by  those  Acts  he  was  bound  as  collector  of  the 
sewers  rate  to  collect  sums  of  money  for  defravinff  the  expenses  of  the  Metropo- 
litan Board  and  other  moneys,  and  that  the  risk  of  the  sureties  was  varied  and  in- 
creased:—He^  (aff.  judgment  of  the  Court  of  C.  P.,  35  L.  J.,  C.  P.,  154,  on 
demurrer),  that  even  if  the  duties  as  collector  of  sewers  rates  were  altered,  the 
poor-rate  remained  the  same,  and  that  as  the  breach  was  large  enough  to  cover 
Doth,  the  plea  was  no  answer  to  the  action : — Held^  also,  that  there  was  no  sab- 
stantiid  alteration  in  the  office  of  collector  of  sewers  rates,  and  that  the  most  that 
could  be  said  was,  that  S.  had  been  appointed  to  a  new  and  distinct  office,  which 
would  not  afifect  the  liability  of  the  sureties  for  the  other  rates  which  were  un- 
altered. [Note  for  Refeience,  Leith  Bank  v.  Bell,  8  S.  721,  5  W.  and  S.  703 ; 
Bonar  v.  M'Donald,  9  D.  1537,  7  Bell's  App.  379.]  SkiUett  v.  Fletcher  (Exch. 
Cham.),  36  L. J.,  C.P.,  206 ;  16  L.  Times,  K.S.,  426. 
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THE  LEGISLATION  OF  1867. 

Some  of  the  Acts  of  the  Parliament  of  1867  are  measures  of 
great  importanca  The  Public  Health  Act,  the  Debts  Eecovery  Act, 
and  the  Hypothec  Act  are,  however,  all  that  the  Government  have 
accomplished  out  of  the  seven  Scotch  bills  which  they  announced  at 
the  beginning  of  the  year.  We  begin  with  the  bills  which  are  exclu- 
sively Scotch,  and  leave  out  of  view  in  the  present  article  the  Debts 
Eecovery  and  the  Public  Health  Acts,  which  are  separately  discussed. 
Cap.  17  of  the  late  session  is  the  first  Act  since  1672  regulating  the 
court  and  office  of  the  Lyon  King  at  Arms,  and  the  emoluments  of 
himself  and  his  officers.  It  is  now  provided  that  this  functionary, 
who  has  hitherto  been  an  ornamental  personage,  generally  a  noble- 
man, shaU  discharge  his  duties  personally,  and  not  by  deputy.  The 
Act  also  fixes  salaries,  fees,  and  hours  of  attendance  at  the  Lyon 
Office. 

Cap.  28  extends  the  Labouring  Classes  Dwellings  Act  of  1866  to 
Scotland,  and  authorises  the  Public  Works  Loan  Commissioners  to 
make  advances  upon  mortgage  to  local  authorities,  railway,  harbour, 
and  other  companies,  and  to  proprietors  of  land  in  Scotland,  for  the 
erection,  alteration,  and  adaptation  of  dwellings  for  the  labouring 
classes,  to  be  repaid  with  interest  at  not  less  than  4  per  cent,  within 
forty  years. 

The  Scotsman  lately  pointed  out  that  "the  subject  of  Public 
Libraries  is  one  which  well-meaning  but  muddle-headed  legislators 
have  shown  a  curious  propensity  to  cobble  at.  An  Act  applicable  to 
both  England  and  Scotland  was  passed  in  1853,  and  repealed  so  far 
as  it  related  to  Scotland  in  1854,  when  a  special  Act  was  substituted 
applicable  to  Scotland  alona  '  An  exclusively  English  Act  was 
passed  in  1855.  Last  year,  there  was  an  Act  amending  both  the 
English  Act  of  1855  and  the  Scotch  one  of  1854,  but,  of  course,  lead- 
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ing  to  some  confusion  from  the  jumbling  up  together  of  the  patches 
intended  for  two  different  statutes."  30  &  31  Vict  c.  37,  consoli- 
dates the  provisions  of  the  Acts  of  1854  and  1855  in  one  exclusively 
Scotch  statute,  which  may  be  adopted  by  the  householders  of  any 
royal  or  parliamentary  burgh,  burgh  of  barony  or  regality,  or  other 
populous  place  where  any  local  or  general  Police  Act  is  in  force,  or 
of  any  parish,  by  a  resolution  of  the  majority  of  those  present  at  a 
meeting  duly  called.  Expenses  are  to  be  paid  out  of  the  police  rate, 
or  a  rate  not  exceeding  a  penny  in  the  pound  of  yearly  rent  levied 
along  with  the  police  rate  in  burghs  and  districts,  and  out  of  a 
similar  rate  levied  along  with  the  poor's  rate  in  parishes.  The  rate 
is  to  be  levied  by  the  Councilor  Police  Board  in  burghs  and  districts, 
and  the  Parochial  Board  in  parishes.  The  library  is  to  be  managed 
by  a  committee,  one  half  being  members  of  the  Council  or  Board, 
and  one  half  being  chosen  by  the  Council  or  Board  from  the  house- 
holders who  are  not  members.  The  word  "  householder  "  is  defined 
to  ''  mean  in  burghs  all  persons  entitled  to  vote  in  the  election  of 
members  of  Parliament."    Elsewhere  it  is  to  mean  ratepayers. 

Cap.  42  gives  effect  to  the  recommendations  of  the  Eoyal  Commis- 
sion on  the  Law  of  Landlords'  Hypothec.  It  must  be  said  for  the 
measure  that  it  is  as  little  adverse  to  the  prejudices  of  landlords  as 
might  be.  The  landlord's  hypothec  ceases  and  determines  in  two 
cases — (1)  Where  agricultural  produce  has  been  bona  fide  purchased, 
delivered,  and  removed  from  a  farm,  and  the  price  has  been  paid  ; 
and  (2)  where  it  has  been  sold  by  auction  after  seven  days'  notice  to 
the  landlord,  without  sequestration  being  obtained  and  registered  in 
the  register  provided  by  the  Act.  The  endurance  of  the  hypothec  is 
limited  to  three  months  after  the  conventional  or  legal  term  at  which 
the  last  portion  of  the  year's  rent  is  payable  ;  and  declaratory  enact- 
ments are  added — (1)  That  the  stock  of  a  third  party  taken  in  to 
graze  upon  a  farm  shall  be  subject  to  the  hypothec  to  the  fuU  extent 
of  the  stipulated  payment  so  long  as  any  portion  of  the  sheep,  cattle, 
or  other  live  stock  shall  remain  on  the  farm,  and,  after  removal  from 
the  farm,  so  long  as  any  part  of  the  payment  remains  unpaid ;  and 
(2)  that  household  furniture,  agricultural  implements,  imported 
manure,  lime,  drain-tiles,  feeding  stuffs,  or  other  material  not  the 
produce  of  the  farm,  and  not  incorporated  with  the  soil  or  consumed, 
shall  not  be  included  in  any  sequestration  for  rent  except  where  such 
manure  or  other  material  has  been  brought  upon  the  farm  in  fulfil- 
ment of  any  specific  obligation  imposed  by  the  lease. 

Two  Acts  of  the  session,  30  and  31  Vict.,  amend  the  law  relating 
to  Eailway  Companies.  Cap.  126  is  identical  in  substance  with  an 
English  Act  on  the  same  subject.  The  bill  was  originally  intended 
to  relieve  the  public,  and  railway  companies  themselves,  from  the 
inconveniences  of  insolvency.  It  first  prevents  creditors  from  using 
diligence  against  the  moveable  property  of  the  company,  and  thus 
carrying  off  a  necessary  part  of  the  undertaking.  A  creditor  can  no 
longer  attach  the  rolling  stock  of  a  railway  company,  but  his  only 
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remedy  is,  in  future,  an  application  to  the  Couit  for  the  appointment 
of  a  judicial  factor,  who  shall  distribute  among  the  creditors  any 
durplus  revenue  that  may  remain  after  paying  working  expenses. 
As  originally  passed  by  the  House  of  Commons,  the  bill  provided, 
further,  two  alternative  ways  in  which  creditors  might  obtain  a 
settlement  of  their  claims, — (1)  an  arrangement  between  them  and 
the  company ;  and,  (2)  after  the  judicial  factory  had  endured  for  a 
year  without  any  arrangement  being  made,  a  compulsory  sale  of  the 
undertaking.  The  provision  for  compulsory  sale  was  struck  out  by 
the  House  of  Lords.  Thus  there  remain  only  the  clauses  authoris- 
ing the  Court,  on  the  application  of  the  company,  where  it  is  unable 
to  meet  its  engagements  with  its  creditors,  to  approve  a  scheme  of 
arrangement.  Notice  of  this  application  in  the  Gazette  operates  as  a 
stay  of  all  diligence.  The  scheme  must  be  assented  to  in  writing 
within  three  months  after  the  presentation  of  the  petition  for  confir- 
mation, (1)  by  three-fourths  in  value  of  the  debenture-holders ;  (2) 
by  the  same  proportion  of  persons  in  right  of  any  annual  payment 
charged  on  the  receipts  of  the  company,  in  consideration  of  the  pur- 
chase of  the  undertaking  of  another  company ;  and  (3)  by  three- 
fourths  in  value  of  each  class  of  guaranteed  or  preference  share- 
holders of  the  company.  It  must  also  be  assented  to  by  the  ordinary 
shareholders  at  an  extraordinary  general  meeting,  specially  called 
for  the  purpose.  The  assent  of  creditors  whose  interest  is  not 
affected  by  the  scheme  is  not  required.  The  scheme  when  con- 
firmed shall  be  extracted ;  and  the  extracted  scheme  has  the  effect 
of  an  Act  of  Parliament.  It  may  be  doubtful  how  far  the  Act  will 
work  without  the  provision  for  compulsory  sale,  which  might  be  re- 
garded as  an  essential  part  of  it  The  power  to  make  an  arrange- 
ment also  authorises,  in  fact,  the  creation  of  pre^preference  shares 
without  the  unanimous  consent  of  the  shareholders  and  debenture 
holders  ;  but  the  numerous  consents  required,  and  the  power  of  the 
Court  to  refuse  to  confirm  a  scheme  may  perhaps  prevent  practical 
evil  in  this  respect. 

Sec.  30  imposes  upon  auditors  the  duty  of  preventing  dividends 
from  being  paid  out  of  capital.  The  Act  also  extends  the  operation 
of  the  Abandonment  of  Eailways  Act  of  1850  to  all  companies 
authorised  to  make  railways  before  the  session  of  1867 ;  and  the 
winding  up  of  abandoned  railways  is  to  be  under  the  Act  of  1862 
instead  of  that  of  1848. 

Another  Act  (c.  80)  makes  certain  alterations  in  the  method  of 
valuing  railways  by  the  Assessor  of  Sailways  and  Canals,  amending 
the  Valuation  of  Lands  Acts.  The  whole  subject  of  the  valuation  of 
lands  is  to  be  treated  of  with  some  fulness  in  the  forthcoming  new 
edition  of  Sheriff  Smith's  Treatise  on  the  Poor  Law ;  in  reviewing 
which  we  shall  have  occasion  to  refer  to  this  statute. 

The  Act  to  facilitate  the  Administration  of  Trusts  confers  on  all 
trustees  absolutely,  where  such  acts  are  not  at  variance  with  the 
terms  or  purposes  of  the  trust-deed  under  which  they  act,  nower  to 
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appoint  and  pay  law  agents  and  factors,  to  dischaTge  trustees  who 
have  resigned,  to  grant  leases,  to  uplift  and  discharge  debts,  to  com- 
promise claims,  and  to  pay  debts  without  requiring  creditors  to  con- 
stitute them.  Clauses  conferring  these  powers  may  therefore  be 
omitted  in  future  trust-deeds.  The  Court  of  Session,  or  the  Lord 
Ordinary  in  the  Bill  Chamber  in  vacation,  may  also  authorise  trus- 
tees to  sell,  feu,  exoamb,  or  let  on  long  lease,  the  trust  estate,  to 
borrow  money  on  the  security  of  it ;  and  these  powers  may  also  be 
conferred  by  the  beneficiaries,  if  they  are  of  age,  by  deed  of  consent. 
Powers  of  sale  may  be  exercised  either  by  private  bargain  or  public 
roup,  unless  otherwise  directed  ;  funds  may  be  invested  in  the  public 
funds  or  Bank  of  England  stock  ;  and  money  may  be  advanced  from 
capital  for  the  maintenance  and  education  of  beneficiaries.  The  Act 
also  provides  for  the  discharge  by  the  Court  on  summary  petition  of 
a  trustee  resigning  who  cannot  othei-wise  obtain  a  discharge.  It 
gives  a  form  of  resignation,  regulates  the  resignation  of  a  sole  trus- 
tee and  the  assumption  of  new  trustees,  or  their  appointment  by  the 
Court  when  they  cannot  be  assumed  under  any  trust-deed.  It  also 
enables  a  beneficiary  under  a  lapsed  trust  to  complete  his  title  to 
property  under  the  authority  of  the  Court.  The  powers  of  the  Court 
under  the  Act  are  to  be  exercised  by  any  Lord  Ordinary,  and  the 
powers  conferred  by  the  Act  on  trustees  and  on  the  Court  may  be 
expressly  negatived,  varied,  or  limited  by  any  trust-deed. 
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The  seeming  inequality  in  the  former  law  of  Master  and  Servant,  as 
regulated  by  Greo.  IV.  c  34,  and  other  statutes,  has  been  remedied  by 
30  &  31  Vict.  c.  141.  It  may  be  questioned  whether  the  harshness 
which  was  complained  of  was  more  than  an  apparent  one,  but  at  all 
events  it  had  become  incompatible  with  the  ideas  of  the  age  that 
there  should  be  a  criminal  jurisdiction  under  the  sanction  of  impri- 
sonment against  a  workman  for  breach  of  his  contract  of  service, 
while  the  remedy  ^against  the  master  under  the  same  contract  was 
merely  an  order  for  payment  of  wages  enforced  by  a  warrant  for  sale. 
The  leading  principle  of  the  new  Act,  which  proceeds  on  the  recom- 
mendations of  Lord  Elcho*s  Committee,  is  that  the  remedy  against 
each  party  shall  be,  in  words  at  least,  the  same.  The  third  section  of 
the  Act  limits  the  scope  of  the  Act  to  such  contracts  of  service  as 
are  within  the  meaning  of  the  former  Acts  on  similar  subjects, 
which  ai*e  enumerated  in  Sched.  I.  The  Act  changes  the  manner  of 
determining  questions  between  employers  and  certain  classes  of  ser- 
vants, but  not  the  questions  that  may  be  determined  Only  if  (1) 
"  the  contract  of  service,'*  (2)  "  the  employer  and  employed,  and  (S) 
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^  the  case,  matter,  or  thing  arising  under  or  relating  to  such  con- 
tract," and  upon  which  the  Justices  or  Sheriff*  are  required  to  ad- 
judicate, be  such  as  they  might  have  adjudicated  upon  if  the  new 
Act  had  not  been  passed,  does  the  case  come  within  their  jurisdic- 
tion under  the  new  Act. 

The  contract,  the  parties,  and  the  subject  matter  of  the  dispute 
being  such  as  the  Justices  of  Peace  might  previously  have  enter- 
tained, the  SherifiT  or  Justices  may  now  (sec.  4)  proceed  to  ascertain 
(1)  if  either  party  has  neglected  or  refused  to  fulfil  the  contract ;  (2) 
if  the  employed  has  neglected  or  refused  to  enter  to  or  commence  his 
service  according  to  the  contract ;  (3)  if  the  employed  has  absented 
himself  from  the  service  ;  (4)  if  any  question,  dispute,  or  difference, 
has  arisen  as  to  the  rights  or  liabilities  of  either  party ;  or,  (5)  if 
there  have  been  any  misusage,  misdemeanour,  misconduct,  ill-treat- 
ment, or  injury  to  the  person  or  property  of  either  party  under  such 
contract  of  service.  We  may  observe  that  a  question  was  raised  in 
some  London  Police  Courts,  with  special  reference  to  this  sec.  and 
sec.  9,  whether  the  Act  did  not  take  away  the  jurisdiction  of  Justices, 
under  20  Geo.  II.  c.  19,  to  order  payment  of  wages  in  certain  cases. 
That  Act  is  seldom  or  never  used  in  Scotland,  (Barclay's  Dig.  p.  639), 
but  its  summary  remedy  may  sometimes  be  convenient.  Several 
magistrates  of  police  in  London  have,  after  consultation,  come  to  the 
conclusion  that  there  is  no  power  under  the  new  Act  to  order  pay- 
ment of  wages,  and  "  that  only  such  provisions  of  the  old  Acts  are 
annulled  as  are  repugnant  to  the  new  one."  {Times,  September  25 
and  26).  f 

A  party  aggrieved  in  any  of  the  respects  above  enumerated  may 
make  a  complaint  in  the  form  supplied  in  the  Schedule  to  a  Justice 

*  By  the  interpretation  clatise  the  word  "  Magistrate  **  in  the  Act  does  not  apply 
to  Scotland;  and  it  is  to  be  observed  that  this  whole  class  of  cases  which  was  for- 
merly confined  to  the  Justices  of  Peace  is  now  competent  before  the  Sheriff. 

t  This  view  is  confirmed  by  a  private  letter  written  by  Mr  Oke,  a  high  authority 
on  such  questions,  which  is  published  in  the  Zmw  Tiines,  and  which,  as  it  throws  light 
on  the  history  and  prospects  of  this  statute,  we  here  annex : — 

*<I  am  now  preparing  a  new  edition  of  my  *Formulist,'  which  will  brinff  the  law 
down  to  the  end  of  the  last  session,  and  include  forms  under  the  Master  ana  Servants 
Act,  1867.  With  reference  to  the  mooted  question  whether  the  jurisdiction  of  jus- 
tices to  order  payment  of  wages  is  '  taken  away '  by  the  80th  and  8 1st  Vict,  c  Ul, 
an  opinion  to  that  effect  having  been,  as  appears  by  the  newspapers,  very  hastily 
expressed  by  some  of  the  metropolitan  police  magistrates  (but  in  which  I  observe 
you  do  not,  nor  can  I  concur),  I  am  desirous  to  state  for  ^our  information,  as  weU 
as  that  of  others,  that  that  was  not,  as  I  know,  the  intention  of  those  who  printed 
the  BiU  in  Parliament,  if  not  of  the  Legislature,  for  the  measure  was  intended  solely 
as  a  substitute  for  the  punishment  by  imprisonment,  and  for  misbehaviour  and  other 
breaches  of  the  contract  by  servants,  and  to  give  to  the  servant  the  same  remedy  for 
such  breaches  as  against  the  master. 

I  think  you  will  find  on  a  careful  perusal  of  the  provisions  of  the  Act,  especially  of 
sect.  4,  coupled  with  the  express  and  limited  terms  of  adjudication  authorised  by  sect. 
9,  to  be  made  by  justices,  that  the  Act  goes  no  further  than  this  ;  and  sect.  8  confines 
it  to  these  cases  strictly.  I  may  say  further,  in  corroboration  of  this  view,  that  when 
the  Bill  came  to  the  House  of  Lords  I  was  instructed  by  the  solicitors  for  the  pro- 
4ioters  to  see  if  its  provisions  were  workable,  and  to  revise  it.  I  found  it  in  such  a 
state  of  confusion  that,  with  the  exception  of  some  immaterial  alterations  and  addi- 
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or  SherifiP,  who  shall  cite  the  party  complained  against  to  appear 
before  tivo  Justices  or  the  Sheriff  at  a  time  not  less  than  two  or  more 
than  eight  days  from  the  date  of  the  summons  or  citation.  This 
must  be  served  (sec.  6)  not  less  than  two  days  before  the  time  ap- 
pointed. A  warrant  for  apprehension  of  the  person  complained 
against  may  be  issued  when  he  neglects  or  refuses  to  appear,  and 
after  due  proof  on  oath  of  the  service  of  the  summons  ;  the  Justices 
or  Sheriff  having  it  would  seem  no  power  to  proceed  ex  parte  on  the 
defender's  failure  to  appear. 

In  case  of  an  intention  to  abscond  the  justice  or  sheriff  may  (sea 
8),  after  a  complaint  has  been  laid,  issue  a  citation  requiring  the  de- 
fender within  twenty-four  hours  to  give  bail  for  his  appearance  to 
answer  to  the  complaint,  and  if  he  fail  to  appear  and  give  bail  a 
warrant  may  issue  for  his  apprehension,  when  he  may  be  detained 
till  he  fintl  bail.  The  Act  is  silent  as  to  the  manner  in  which  it  may 
be  made  to  appear  to  the  magistrate  that  the  defender  intends  to 
abscond ;  but  Mr.  Saunders,  the  well-known  author  of  "  The  Practice 
of  Magistrates'  Courts,"  recommends  that  in  a  matter  so  much  at 
variance  with  the  ordinary  course  of  judicial  proceeding  no  such  ap- 
plication should  be  granted  unless  facts  showing  such  intention  be 
stated  on  oath  and  be  reduced  to  writing.  In  Scotland  the  analogy 
of  the  procedure  against  debtors  in  meditatione  fw^ae  may  afford 
some  guidance.  It  will  probably  be  the  safest  course  to  require  the 
application  to  be  made  by  written  petition  stating  the  grounds  of  the 
applicant's  belief,  and  supported  by  his  oath.  This  seems  also  to 
have  been  the  practice  in  the  somewhat  similar  procedure  (now  sel- 
dom or  never  resorted  to)  for  enforcing  the  attendance  of  an  abscond- 
ing witness  required  for  a  criminal  trial  (Hume,  ii.,  375,  Macdonald, 
499).  The  further  question  arises,  however,  when  the  defender  ap- 
pears, either  in  obedience  to  the  citation  under  sec.  8  or  in  custody 
under  the  warrant,  whether  he  is  entitled  to  lead  proof.  In  Scotch 
practice,  where  a  person  has  been  apprehended  as  in  fuga  and  is 
Drought  up  for  examination,  both  parties  are  not  unfrequently  allowed 


tions  in  sects.  4,  9,  and  14,  the  BiU  had  to  be  redrawn  in  its  details  and  procedare, 
which  was  accordingly  done  by  Mr  F.  8.  Reilly  and  myself  before  it  went  into  com- 
mittee in  the  Lords,  by  whom  the  altered  Bill  was  adopted,  and  as  it  now  appears 
as  an  Act.  I  saggested  a  clause  glring  justices  a  general  power  to  order  payment  of 
wages  to  all  servants  within  the  Acts ;  bat,  upon  consideration,  and  especially  as  the 
Act  was  experimental  and  limited  in  duration,  it  was  deemed  advisable  to  conform 
the  Bill  to  the  object  I  have  mentioned,  for  which  it  was  originally  introduced,  and 
40  the  recovery  of  wages  was  purposely  kept  out  of  the  Act.  It  is,  however,  erro- 
neous to  say  that  the  justices'  jurisdiction  is  ousted  by  this  Act  of  80  &  31  Vict,  c 
141 ;  there  is  no  repealing  clause  in  it,  and  it  is  a  mere  partial  substitution  of 
remedies ;  and,  as  the  preamble  states,  is  only  "  to  alter  in  some  respects  "  the  older 
Acts.  If  it  had  been  intended  to  repeal  or  alter  the  justices'  power  in  thia  respect  it 
woul(3  have  been  done  definitely  and  specifically  by  Mr  Reilly  or  myself;  but  as  that 
part  of  the  subject  is  in  no  way  touched  by  the  present  Act,  wages  are,  in  my  opinion, 
still  recoverable  under  the  old  Acta.  There  was  not  time  to  .prepare  and  pasa  a  con- 
aolidation  Act  in  the  last  session  (the  Bill  did  not  reach  me  till  July),  which  I 
recommended  when  the  measure  came  into  my  hands ;  but,  with  a  view  to  that  end 
at  an  early  period,  the  Act  is  only  to  last  for  a  year  and  a  session.' 


}> 


THE  MASTER  AND  SERVANT  ACT,  1867.  523 

(see  Bell's  Com.  ii,  561,  Davies  v.  Duncan,  Feb.  9,  1861, 23  D.  532) 
instantaneously  or  at  a  very  brief  interval  to  adduce  evidence,  and 
there  does  not  seem  to  be  any  very  cogent  reason  upon  general 
grounds  why  this  practice  should  not  be  admissible  under  the 
statute.  Mr  Saunders,  however,  comes  with  regret  to  the  conclusion 
that  under  this  section  "  the  justice  will  have  no  functions  upon  the 
appearance  of  the  defendant  to  enter  into  the  question  of  whether  ornot 
he  really  intended  to  abscond,  but  that  having  so  far  satisfied  himself 
of  the  fact  as  to  be  induced  to  issue  his  summons  it  will  be  his  duty 
on  the  appearance  of  the  defendant,  without  hearing  any  denial  from 
him,  to  bind  him  over,  or,  in  default,  to  detain  him  in  safe  custody  until 
the  hearing  of  the  information  or  until  he  sooner  finds  such  security." 
The  reasons  for  this  opinion  are  the  absence  of  any  provision  for  the 
defendant  being  allowed  to  controvert  the  allegations  upon  which  he 
was  arrested,  such  as  occurs  in  the  Absconding  Debtors  Arrest  Act,  14 
and  15  Vict.,  c.  52,  which  establishes  a  form  of  proceeding  corres- 
ponding to  our  meditatio  fugae  warrant ;  and  the  analogy  of  an  ap- 
plication for  sureties  to  keep  the  peace,  in  which  the  party  against 
whom  the  application  is  made  is  not  allowed  to  controvert  the  truth 
of  the  facts  stated  in  the  complaint  {R.  v.  Doherty,  13  East.  171). 
It  may  be  doubted  how  far  these  reasons  apply  to  Scotch  practice, 
which,  as  we  have  seen,  is  founded  on  the  common  law  in  the  <jase 
of  meditatio  fugae  warrants,  and  in  lawburrows  does  not  rigidly  ex- 
clude proof  by  a  respondent  disputing  the  facts  alleged  against  him. 
Mr  Saunders  further  proceeds  on  the  assumption  that  the  first  sum- 
mons under  this  section  shall  only  be  issued  as  he  advises,  on  satis- 
factory and  conclusive  evidence  of  the  intention  to  abscond,  and  not 
on  a  priwd  facie  case  merely.  Upon  the  whole  it  is  surely  advisable 
that,  as  nothing  in  the  statute  is  inconsistent  with  doing  so,  Scotch 
justices  and  sheriflTs  should  follow  the  recognized  practice  of  their  own 
country  in  similar  cases ;  viz.,  having  granted  the  warrant  upon  a 
relevant  petition  supported  by  oath,  that  they  should  afterwards 
allow  the  respondent  to  redargue  the  statements  in  the  petition  by 
evidence  adduced  immediately  or  at  a  very  early  diet. 

The  9th  sec.  empowers  two  justices  or  sheriflF,  after  proof  of  the 
complaint,  to  give  redress  for  the  breach  of  contract  or  inflict  punish- 
ment for  the  offence  complained  of  Under  4  Geo.  IV.,  c.  34  the  court 
could  only  send  the  defender  to  prison  with  hard  labour  for  a  period 
not  exceeding  three  months,  abating  wages  during  imprisonment,  or 
abate  the  whole  or  any  part  of  his  wages,  or  discharge  him  fix)m  the 
service  or  employment  They  have  now  many  alternatives.  They 
may,  upon  conviction,  (1)  abate  the  whole  or  any  part  of  any  wages 
already  due ;  (2)  direct  the  specific  fulfilment  of  the  contract  of  ser- 
vice exacting  security  therefor ;  (3)  annul  the  contract,  apportioning 
the  wages  due  for  so  much  of  it  as  may  be  completed ;  (4)  where 
pecuniary  compensation  cannot  be  assessed,  or  is  an  inadequate 
remedy  in  the  circumstances,  impose  a  fine  not  exceeding  ^6*20 ;  (5) 
fix  the  damages  and  costs  to  be  paid  to  the  party  complaining  in- 


b24  PRACTICE  UNDER  THE  DEBTS  RECOVERY  ACT. 

elusive  of  any  wages  abated.  If  the  party  complained  against  fail 
to  find  security  to  obey  an  order  made  to  fulfil  the  contract  a  justice 
or  the  sheriff  (6)  may  commit  to  prison  for  not  more  than  three 
months ;  and  power  is  given  (7)  to  assess  compensation  or  (8)  im- 
pose a  fine  in  addition  to  the  annulling  of  the  contract.  There  is  no 
new  power  conferred  to  annul  an  indenture  of  apprenticesl}ip.  A 
bond  of  caution  for  fulfilment  of  a  contract  may  be  enforced  (sea 
10)  when  two  justices  or  the  sheriff  are  satisfied  as  to  the  non-per- 
formance, by  an  order  for  forfeiture  of  the  whole  or  part  of  the  sum 
secured,  which  sum  shall  be  recovered  under  the  Summary  Procedure 
Act,  1864,  and  a  part  not  exceeding  one  half  may  be  applied  (sec. 
13)  as  compensation  to  an  employer  or  employed  for  the  breach  of 
contract  or  other  wrong  complained  of.  An  order  for  payment  of 
money  may  be  enforced  by  poinding  or  imprisoment,  and  imprison- 
ment shall  be  a  discharge  of  a  fine  or  of  any  sum  assessed  as  com- 
pensation. If  any  injury  to  property,  misconduct,  or  ill-treatment, 
shall  appear  to  be  of  an  aggravated  character,  and  not  to  have  been 
committed  in  the  bond  fide  exercise  of  a  legal  right  existing,  or  Ixmd 
fide  believed  to  exist,  and  where  the  other  remedies  provided  appear 
to  be  insufficient,  the  justices  or  sheriff  may  imprison  for  not  more 
than  three  months.  An  appeal  to  Quarter  Sessions  is  allowed  upon 
finding  security  (sec.  15).  Parties  are  competent  witnesses  (sec.  16). 
Wages  are  not  payable  during  imprisonment  (sec.  1 7).  The  Act  is 
not  to  prevent  proceedings  by  civil  action  (sec.  18),  or  criminal  in- 
dictment (sec.  19),  if  otherwise  competent 

The  Act  leaves  room  for  future  agitation  in  omitting  to  declare 
that  fine  or  imprisonment  under  the  Act  shall  annul  the  contract 
After  some  discussion  and  fluctuation  it  appears  to  be  decided  in 
England  that  a  contract  of  service  is  not  determined  by  imprison- 
ment, and  that  a  workman  who  has  contracted  to  serve  for  (say)  a 
year,  and  has  undergone  a  term  of  imprisonment  for  deserting  his 
work,  may  be  proceeded  against  anew  for  not  returning  to  work  on 
coming  out  of  gaol  {Unwin  v.  Clarke,  35  L.J.,  Mag.  Ca.  193).  In 
this  respect  the  Act  of  1867  seems  to  have  the  same  effect  as  that 
of  1823. 
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In  a  former  article  we  stated  our  opinion  as  to  the  general  principles 
on  which  this  statute  appears  to  be  based.  We  shall  now  indicate 
very  shortly  some  of  the  points  of  practice  which  will  probably  arise 
under  it 

I.  To  what  actions  does  the  stattUe  apply  i  The  answer  made  in 
Section  2  is,  "  All  actions  of  debt  that  may  competently  be  brought 
before  a  Sheriff  for  house  maills,  men's  ordinaries,  servants'  fees, 
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merchants*  accounts,  and  other  the  like  debts."  These  are  the  words 
of  the  Act  1579,  cap.  83,  establishing  the  triennial  prescription, — 
with  the  important  qualification  omitted,  "  that  are  not  founded  upon 
written  obligations."  The  C6ises  therefore  that  have  occurred  as  to 
the  application  of  the  triennial  prescription  may  be  usefully  referred 
to  by  the  practitioner,  and  the  principles  which  they  have  estab- 
lished appear  to  be  these : — 

(1.)  House  maills  and  other  the  like  debts  are  rents  of  subjects 
properly  urban.  Arrears  of  the  rents  of  farms  or  a  minister  s  glebe 
are  not  included.  If  the  rent  sued  for  is  for  both  house  and  land, 
the  competency  will  depend  on  the  question  which  is  accessory  to 
the  other. 

It  appears  not  to  be  lawful  to  sequestrate  for  rents  currente  ter- 
mino  under  this  Act.  Sec.  5  of  the  Small  Debt  Act  relates  only  to 
the  recovery  of  rents  actually  due — the  form  of  the  Summons  in 
Schedule  B  being — "  Whereas  E.  F.,  defender,  is  owing  to  the  pursuer 
the  sum  of  L.        ,  being  the  rent  for  premises  possessed  by  him  from 

to ,  which  rent  the  said  defender  refuses  or  delays  to  pay." 

By  Section  28  of  the  Act  of  1853  this  provision  is  extended  "  to  all 
sequestrations  applied  for  currente  termino  or  in  security.*'  Section 
26  of  this  statute,  extending  the  Small  Debt  jurisdiction  from 
L8  6s.  8d.  to  LI  2,  is  recognized,  and  Sec.  5  of  the  Small  Debt  Act 
is  duly  incorporated  ;  but  for  some  inscrutable  reason  the  28th  sec- 
tion of  the  Act  of  1853  has  not  been  incorporated.  It  follows  that 
under  the  Debts  Recovery  Act  it  is  only  competent  to  sequestrate  in 
execution,  and  when  the  diligence  is  to  be  used  in  security  of  rent 
exceeding  L.12,  recourse  must  be  had  to  a  summons  in  the  Ordinary 
Court. 

(2.)  Men  s  ordinaries  and  other  the  like  debts  are  entertainment 
furnished  by  a  boarding>house  keeper  or  lodging-house  keeper,  or 
aliment  due  under  a  contract.  A  claim  of  relief  by  the  mother  of 
an  illegitimate  child  against  the  father,  or  the  claim  of  recompence 
competent  to  a  negotwrwm  gestor  in  respect  of  advances  made  for 
behoof  of  a  minor,  is  not  included. 

(3.)  Servants'  fees  and  other  the  like  debts  embrace  not  only  the 
wages  of  domestic  servants,  but  all  payments  of  the  nature  of  salary 
or  remuneration  for  services  as  an  apprentice,  factor,  grieve,  cham- 
berlain, or  indeed  in  any  situation,  even  although  no  express  contract 
of  service  can  be  edlablished.  But  the  sum  due  under  a  special  con- 
tract for  going  to  London  as  a  professional  witness  is  not  subject  to 
the  operation  of  the  statute. 

C4.)  The  expression,  "  Merchants'  compts,"  has  given  rise  to  con- 
siderable discussion.  The  word  merchant — (the  French  raarchand) — 
appears  to  be  ancient  Scotch  for  tradesman  or  shopkeeper.  The 
statute  applies  to  tradesmen's  accounts  of  every  description,  whether 
wholesale  or  retail,  whether  artificers  or  shopkeepers — to  the  ac- 
counts of  law  agents,  surgeons  and  apothecaries,  printers,  surveyors 
— %  claim  by  a  sub-contractor  against  a  principal  contractor  for  ex- 
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cavation,  and  by  an  advocate's  clerk  against  the  agent  by  whom  the 
advocate  was  instracted.  Mr  Dickson  says  that  the  statute  does  not 
apply  to  the  claim  for  the  price  under  an  isolated  sale  of  goods,  but 
the  contrary  has  since  been  decided  by  Lord  Kinloch  {CfMi  v. 
Lazzaroni,  19th  March  1859,  21  D.  801).  It  does  not,  however, 
embrace,  claims  for  repetition  of  cash  advances.  Nor  does  it  apply 
to  accounts  arising  out  of  the  contract  of  mandate,  or  negotiorum 
gestiOf  or  generally,  out  of  any  relation  of  a  fiduciary  kind.  It  does 
not  apply  to  the  balance  due  by  the  commission  agent  to  his  princi- 
pal, by  the  consignee  to  the  consignor,  by  the  ships-husband  to  the 
ship,  or  to  a  claim  against  a  person  who  has  intromitted  with  one's 
funds.  In  all  such  cases,  the  right  vested  in  the  pursuer  is  merely 
the  right  to  call  the  parties  to  account,  and  is  quite  a  different  case 
from  a  suit  for  domestic  furnishings,  which  was  chiefly  in  view  when 
the  three  years*  prescription  was  established.  The  cases  are  col- 
lected and  commented  on  in  Madcirday  v.  Macktrday,  11th  Dec 
1851,  14  D.  162.  It  also  follows  that  under  this  statute  no  action 
can  be  brought  for  money  paid,  where  the  consideration  has  failed, 
e.g.,  where  the  contract  has  been  rescinded,  or  there  has  been  a 
breach  of  warranty.  There  is  no  room  under  this  Act  for  actions 
of  damages,  on  bills,  or  for  recovery  of  penalties  or  public  rates. 

II.  Is  the  Sheriff-Clerk  hownd  to  frame  the  Swmrrums  ?  In  many 
counties,  since  the  Small  Debt  Act  came  into  operation,  it  has  been 
the  practice  for  parties  with  nothing  in  their  hands  but  the  account 
to  be  recovered  to  go  to  the  oflRce  of  the  Sheriflf-Clerk,  and  require 
him  to  "  give  them  a  complaint  for  thatJ*  The  Sheriff-Clerk  takes 
one  of  the  printed  forms  and  fills  it  up  in  the  manner  required,  at 
great  personal  trouble  to  himself,  and  with  a  certain  amount  of  risk, 
for  he  makes  himself  liable  for  mistakes  in  its  preparation.  This 
practice,  though  a  very  convenient  one  for  the  parties,  is  wholly  un- 
warranted by  the  statute.  Nowhere  in  either  the  Small  Debt  Act 
or  the  Debts  Eecovery  Act  is  it  enacted  that  the  Sheriff-Clerk  shall 
do  more  than  sign  the  Summons  after  it  is  presented  to  him  for  that 
purpose,  his  signature  being  the  officer's  warrant  for  citing  the  de- 
fender. But  the  party  himself  suing  under  these  Summary  Acts 
must,  like  any  other  litigant,  frame  his  own  writ. .  (See  remarks  of 
Sheriff  Smith  in  Dundee  Sheriff  Court,  which  are  reported  on  an- 
other page.)  ^ 

III.  The  first  deliverance.  After  the  pleas  of  parties-  have  been 
noted,  the  Sheriff  is  directed  (Sec.  8)  to  fix  a  time  and  place  for  pro- 
ceeding to  try  and  determine  the  cause,  **  and  shall  ordain  the  parties 
"  then  to  attend,  and  shall  grant  warrant  to  cite  witnesses,  which  war- 
"  rant  shall  be  signed  by  the  Sheriff-Clerk,  and  shall  have  the  same 
"  force  and  effect  as  if  it  had  been  contained  in  the  Summons  and 
"  Complaint"  We  believe  that  various  rural  Sheriffs  have  been  much 
puzzled  to  see  how  they  can  grant  a  warrant  without  signing  it^  and 
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how  the  Sheriff-Clerk  can  with  propriety  sign  the  Sheriff's  warrant. 
We  believe,  indeed,  that  in  several  counties  a  serious  miscarriage 
has  already  occurred.  In  some  printed  forms  which  have  come 
under  our  observation,  there  is  a  skeleton  interlocutor  following  the 
summons,  to  this  effect — "  The  Sheriff-Substitute  appoints  the  case 
to  be  tried  and  determined  on,"  &c.  ;  "ordains  the  parties 

then  to  attend,  grants  warrant  to  cite  witnesses  and  havers,  &c.'' 
And  this  interlocutor  is  signed,  not  by  the  Sheriff,  but  by  the 
Sheriff-Clerk.  It  should  not  be  necessary  to  point  out  that  this  is  a 
radical  nullity,  for  an  interlocutor  signed  by  anybody  but  the  Sheriff 
is  no  interlocutor  at  all. 

To  understand  what  was  meant  to  be  done,  it  must  be  kept  in 
view  that  the  old  Small  Debt  Summons  contained  a  warrant  to  the 
oflQcer  not  only  to  cite  the  defender,  but  also  to  "  cite  witnesses  and 
havers  for  both  parties  to  compear  at  the  said  place  and  date  to 
give  evidence  in  the  said  matter,"  and  the  summons  was  signed  by 
the  Sheriff-clerk.  But  in  the  summonses  issued  under  the  new  Act 
the  words  quoted  are  omitted,  and  they  only  become  necessary  after 
the  parties  have  appeared  and  explained  the  ground  of  action  and 
the  nature  of  the  defence.  The  Sheriff-substitute  having  adjusted 
the  issue,  his  next  duty  is  to  fix  a  time  and  place  for  the  trial. 
How  is  this  to  be  done  ?  Not  by  any  separate  and  formal  interlo- 
cutor, but  by  a  marking  in  the  interlocutor  column  of  the  Court 
Book,  thus : — "  Case  to  be  tried  here  on  Monday,  the  10th,  at 
10  o'clock.  The  Sheriff's  signature  at  the  foot  of  the  page  authenti- 
cates each  entry,  and  by  section  15  this  Court  Book  or  Book  of 
Causes,  as  it  is  called,  is  to  contain,  inter  aUa,  the  "  several  Deliver- 
ances or  Interlocutors  of  the  Sheriff."  This^  marking  in  the  Book  is 
the  Sheriff-clerk's  authority  for  issuing  the  warrant  to  cite  witnesses 
and  havers.  The  warrant  to  cite  witnesses,  which  is  to  be  signed  by 
the  Sheriff-clerk,  should  simply  be  in  the  language  of  the  omitted 
portion  of  the  old  Small  Debt  Summons,  thus  : — 

"  A.  B.,  Sheriff  of  the  Shire  of  to  Oflacers 

of  Court,  jointly  and  severally, — 

"  Whereas  the  action  now  before  me,  raised  at  the  instance  of  C.  D., 
Pursuer,  against  E.  F.,  Defender,  has  been  appointed  to  be  tried  and 
determined  on  Monday  next,  at  10  o'clock,  within  the  Court  House 
of  ,  you  are  hereby  required  to  cite  witnesses  and  havers 

for  both  parties  to  compear  at  the  said  place  and  date  to  give  evi- 
dence in  the  said  matter. 

"  J.  P.,  Sheriff-Clerk. 

IV.  Covmter  Claims  and  Mtdtiplepoindings. — The  Small  Debt 
practice  as  to  Counter  Claims  does  not  seem  competent  under  this 
Act.  Section  11  of  the  Act  of  1837  allows  any  counter  account  or 
claim  to  be  pleaded  against  the  sum  sued  for,  provided  it  is  served 
on  the  pursuer  one  day  before  the  trial  in  the  form  set  forth  in 
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Schedule  A.  But  section  11  is  not  among  the  sections  incorporated 
by  section  5  of  the  new  Act,  and  therefore  the  practice  just  remains 
as  it  is  at  common  law,  namely,  a  counter  claim  can  in  no  case  be 
pleaded,  unless  it  be  of  such  a  kind  as  will  found  a  plea  of  compen- 
sation. This  reading  is,  perhaps,  not  reconcileable  with  the  painful 
anxiety  exhibited  in  various  parts  of  the  new  Act, "  that  the  counter 
claims  to  be  made  under  the  authority  of  this  Act  shall  only  be  of 
the  nature  and  value  set  forth  in  the  second  section  hereof ;"  but 
this  only  proves  that  the  framers  of  the  Act  really  did  not  very  well 
understand  the  scope  and  efifect  of  their  measure. 

As  regards  Multiplepoindings,  the  provisions  of  the  new  measure 
reach  the  climax  of  absurdity.  It  is  of  the  very  essence  of  this 
process  that  every  creditor  of  the  common  debtor  should  be  brought 
into  the  field.  But  observe  what  the  Statute  says.  While  actions 
of  multiplepoinding  under  the  10th  section  of  the  Small  Debt  Act 
are  made  competent  to  the  extent  of  .f^50,  it  is  expressly  provided 
"  that  the  counter  claims  or  claims  in  such  actions  shall  be  of  the 
nature  and  value  set  forth  in  the  2d  section  hereof/' — i.e.,  "  house- 
maills,  men's  ordinaries,  servants'  fees,  merchants'  accounts,  and 
other  the  like  debts."  The  intention,  no  doubt,  is  (although  it  is 
not  very  clear  from  the  absolute  incorporation  of  the  1 0th  section  of 
the  Small  Debt  Act)  to  make  the  multiplepoinding  competent  only 
where  the  fund  in  medio  belongs  to  the  class  of  debts  specified,  but 
it  is  most  absurd,  and  practically  will  amount  to  a  denial  of  justice, 
to  exclude  all  claims  in  the  multiplepoinding,  except  those  of  the 
nature  of  the  debts  specified  in  the  Act.  The  favoured  creditors 
under  the  Act  will  receive  an  undue  preference  ov^r  those  whose 
claims  do  not  fall  under  the  specification.  What  can  be  more  un- 
reasonable and  unjust  than  to  say,  for  example,  that  a  person  holding 
a  bill,  or  other  liquid  document  of  debt,  should  be  in  a  worse  posi- 
tion than  the  merchant  who  simply  makes  out  his  account,  or 
probably  presents  a  "pass-book."  The  only  remedy  is  for  the 
Sheriflf  to  exercise  the  power  with  which  he  seems  to  be  vested,  of 
sending  a  mutiplepoinding,  at  any  stage,  to  the  Ordinary  EolL 

V.  Procedure  wJiere  the  Defence  raises  an  Issue  of  Law. — ^This 
is  a  very  important  matter,  because  it  deeply  affects  a  question 
which  is  much  agitated,  and  is  felt  to  be  one  of  extreme  difficulty, 
namely,  whether  there  is  an  appeal  on  law? 

Let  us  stippose  the  simplest  casa  At  the  first  calling,  the  Sheriff's 
Note  of  Pleas  is  : — "  The  defender  says,  that  on  the  facts  stated  in 
the  summbns  he  is  not  liable."  The  Sheriff  is  then  bound  to  fix  a 
time  and  place  for  the  trial  of  this  question.  On  the  day  appointed 
the  Statute  says,  (sect.  8,)  "  he  shall  proceed  to  hear  parties  vivd 
vocey  and  examine  witnesses  or  havers  on  oath," — that  is  to  say,  he 
may  do  so  if  any  witnesses  are  tendered,  but  where  no  evidence  is 
offered,  and  probably  also  when  a  minute  of  admissions  is  put  in, — 
bis  sole  duty  is  to  hear  the  parties  vivd  voce,  and  thereafter  pro- 
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nounce  judgment  This  judgment,  unless  appealed  from,  is  to  be 
(sect.  8)  as  nearly  as  may  be  in  the  same  form  as  a  decree  under 
the  J  3tJi  section  of  the  Small  Debt  Act, — ^that  is  to  say,  there  is  a 
mere  entry  in  the  interlocutor  column  of  the  Court  Book,  which 
may,  if  desired,  be  afterwards  followed  by  a  decree  signed  by  the 
Sheriff-clerk,  containing  nothing  but^  a  simple  finding  to  the  effect, 
that  **  the  defender  is  liable  in  a  certain  sum  to  the  pursuer."  (See 
the  form  in  No.  7  of  Schedule  A  of  the  Small  Debt  Act) 

In  such  a  case  as  we  haYC  supposed,  it  does  not  seem  to  be  in- 
cumbent on  the  Sheriff  to  frame  an  "  interlocutor  setting  forth  the 
separate  findings  in  law  and  fact  on  which  he  has  proceeded  in 
giving  judgment."  That  is  only  necessary  where  there  has  been 
evidence  adduced,  and  where  that  evidence  has  been  recorded  "  as 
above  provided  far,''  (sect.  9), — i.c.,  in  any  one  of  the  modes  specified 
in  sect  9.  Therefore,  it  is  not  even  necessary  when  the  evidence  is 
contained  in  a  minute  of  admissions.  This  reading  is  confirmed 
by  section  15,  which  says,  that  the  Book  of  Causes  shall  contain  the 
"  several  deliverances  or  interlocutors  of  the  Sheriff  (except  those 
interlocutors  setting  forth  at  length  the  separate  findings  in  law  and 
fact  upon  which  any  judgment  of  the  Sheriff  shall,  have  proceeded, 
of  which  interlocutors  the  dates  only  shall  be  entered  in  the  Book 
of  Causes).*'  Consequently,  a  mere  note  in  the  Book  is  all  that  is 
needed,  except  "  where  the  evidence  has  been  recorded,  as  above 
provided  for,*'  (sect  9). 

VL  Is  there  an  Appeal  on  Law  f — ^We  are  now  in  a  position  to 
approach  this  difficult  point,  and  we  naturally  start  with  the  prin- 
ciple laid  down  in  section  17.  "  No  interlocutor,  judgment  order, 
or  decree  pronounced  under  authority  of  this  Act,  shall  be  subject  to 
reduction,  advocation,  suspension  or  appeal,  or  any  other  form  of 
review  or  stay  of  diligencej  except  as  herein  provided,  on  any  ground 
whatever"  The  appeal  which  is  to  lie  to  the  Sheriff,  and  after  him 
(but  only  after  him,  and  in  no  case  heard  by  the  Sheriff-substitute  in 
the  first  instance,  directly)  to  the  Court  of  Session,  is  subject  to 
the  provisions  of  section  10,  the  rubric  of  which  is,  "  Appeal  com- 
petent only  when  note  of  evidence  has  been  taken."  Unfortunately 
the  section  does  not  exactly  say  so.  It  says, — "  When  neither  party 
has,  m  the  manner  above  provided,  required  the  Sheriff  to  take  a 
note  of  the  evidence,  it  shall  not  be  competent  to  appeal  against  the 
judgment  which  he  shall  pronounce,  in  so  far  as  the  findings  in  fact 
pronounced  by  him  are  concerned,  and  the  said  findings  shall  be  final 
and  conclusive,  and  not  subject  to  review  by  any  Court  whatever." 
But  under  sections  8  and  9,  if  the  evidence  has  not  been  recorded, 
there  are  no  findings  in  fact  at  all ;  and  what  remains  to  go  up  to  the 
Court  of  Appeal?  Nothing  whatever ;  and  compliance  by  the  Sheriff- 
clerk  with  sections  11  and  12  becomes  impossible. 

Sec.  1 1  says  that  when  an  appeal  is  to  be  taken  to  the  Sheriff,  the 
Sheriff-clerk  shall  forthwith  transmit  to  him  the  Summons  or  Com- 
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plaint,  the  Interlocutor  of  the  Sherif-mAsHtuie,  and  the  Note  of 
Evidence.  But  if  the  evidence  has  not  been  recorded,  witere  is  the 
interlocutor  which  is  to  be  transmitted  ?  There  are  no  findings  in 
fact,  because  there  are  no  facts. to  find  There  is  no  decree  in  the 
form  of  sec.  13  of  the  Small  Debt  Act,  which  is  referred  to  in  sec.  8  of 
this  statute,  because,  tiU  the  case  is  at  an  end,  it  is  not  compe- 
tent to  issue  said  decree.  The  words  of  sec.  11  are  explicit,  and 
leave  no  room  for  doubt  on  the  point  "The  judgment  of  the 
Sheriff  shall,  at  the  expiry  of  the  period  allowed  for  appeal  herein- 
after mentioned,  and  if  not  appealed  from  during  the  same,  be  ex- 
tracted, as  nearly  as  may  be,  in  the  same  modey  and  have  the  same 
force  and  efifect,  and  be  followed  by  a  like  execution  and  diligence 
as  a  decree  obtained  under  the  13th  section  of  the  first  recited  Act 
and  relative  Schedule.*'  This  is  the  decree  printed  in  skeleton  on 
a  small  debt  summons  ;  and  its  true  character  is  seen  from  the  above 
quotation.  It  is  not  a  judgment,  but  the  final  extract — the  last 
thing  to  be  done  in  a  case ;  for  in  sec.  12  we  have  the  same  provision 
relative  to  cases  which  go  to  the  Court  of  Session.  Their  Lordships 
are  "  to  affirm  or  alter  the  judgment  of  the  Sheriff,  and  shall  remit 
to  him  or  the  Sheriff-substitute  to  decern  accordingly,  or  to  pro- 
nounce such  other  judgment  as  shall  seem  just ;  and  such  decree 
shall  be  extracted  as  nearly  as  may  be  in  the  same  mode,  dho.,  as  a 
decree  obtained  under  the  13th  section  of  the  first  recited  Act.*'  • 

It  follows  from  these  provisions  that  the  decree  spoken  of  in  sec. 
11  cannot  be  made  the  subject  of  an  appeal.  And  what  remains? 
Nothing  but  the  bare  entry  in  the  interlocutor  sheet  of  the  Court 
Book,  *'  Finds  the  defender  liable  in  L50,  with  Ii.4  expenses.''  That 
cannot  be  made  the  subject  of  an  appeal,  because  the  Sheriff-clerk 
dare  not  part  with  his  Court  Book,  and  there  is  no  machinery  by 
which  an  extract  or  certified  copy  of  the  entry  can  be  obtained.  At 
all  events  it  cannot  be  held  to  be  the  "  Interlocutor  "  which  is  to  be 
transmitted  to  the  Sheriff  with  the  rest  of  the  process,  and  the  trans- 
mission of  which  is  a  condition  precedent  to  the  right  of  appeal. 
The  conclusion  therefore  to  which  we  come  is  that  no  appeal  will  lie 
to  the  Sheriff  unless  his  Substitute  has  pronounced  a  special  inter-  * 
locutor  containing  findings  in  fact  and  law ;  and  this  he  is  not  en- 
titled to  do  except  in  the  solitary  case  mentioned  in  sec.  9,  namely, 
"  where  the  evidence  has  been  recorded  as  above  provided  for."* 

*  Ib  the  case  of  Baxter  ▼.  Kennedy^  heard  at  Perth  as  a  SmaU  Deht  Appeal  bj 
Lords  Deas  and  Neaves  on  llth  September  1861 — 4  Irvine,  p.  84 — the  appellant  hid 
been  pursuer,  and  the  judgment  being  in  favour  of  the  respondent,  he  had  never 
asked  from  the  Sheriff-clerk  an  extract,  and  took  the  objection  of  **  no  process"  when 
the  appeal  came  to  be  argued.  The  appeal  was  dismissed,  as  there  was  no  evidence 
before  the  Court  that  any  such  decree  had  been  pronounced  as  that  which  the  Court 
were  asked  to  review ;  both  of  their  Lordships  indicating  an  opinion  that  the  Book 
was  not  the  final  decree,  being  only  a  memorandum  of  the  juagment.  But  in  Siw 
clair  V.  Rosa^  heard  at  Glasgow  by  Lords  Neaves  and  Jerviswoode  on  25th  April 
1863 — 4  Irv.  390 — it  was  expressly  decided  that  in  a  Small  Debt  case  the  deerte  is 
contained  in  the  Sheriff  Court  Book  (which  was  produced),  and  which,  being  the 
only  thing  authenticated  by  the  Sheriff,  is  the  best  evidence  of  it  that  could  be  pro- 
duced 
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For  the  same  reasons  we  are  inclined  to  hold  tha  tthere  is  no  ap- 
peal to  the  Court  of  Session  on  law ;  for  unless  the  evidence  has 
1)een  recorded  the  "  Process  "  which  would  be  sent  up  under  an  ap- 
peal would  be  merely  the  Summons,  Note  of  Pleas,  and  Minute  of 
Admissions.  The  Court  of  review  would  have  no  means  of  finding 
out  what  had  been  decided  except  from  the  statement  of  the 
appellant 

These  views  are  submitted  with  much  diffidence  ;  but  if  they  are 
sound,  this  is  certainly  a  wonderful  Act.  In  England  you  appeal 
on  law  only  from  the  County  Court.  In  Scotland  you  can  only  ap- 
peal on  fact.  At  least  you  cannot  appeal  on  law  without  appealing 
on  fact  at  the  same  time;  and  you  cannot  appeal  on  law  where  the 
facts  are  not  disputed. 

We  had  several  other  points  noted  for  the  consideration  of  our 
readers,  but  the  above  are  the  more  important.  A  more  deliberate 
examination  of  the  Act  has  not  modified  our  original  opinion  as  to 
its  deficiencies.  Its  best  friends  can  only  say  for  it  that  it  may  be 
useful  forgetting  cheap  decrees  in  absence*;  and  that  whenever  a 
case  goes  beyond  that,  it  maybe  easily  transferred  and  proceeded 
with  according  to  the  ordinary  fonns  of  process.  We  rise  from  the 
study  of  this  statute  more  than  ever  convinced  of  the  necessity  of  a 
movement  being  made  by  the  profession  for  its  repeal,  and  the  sub- 
stitution of  one  General  Consolidation  Act  relative  to  the  Forms 
of  Process  in  the  Inferior  Courts. 
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BILLS  OP  LADING. 

Madean  and  Hope  v.  Munck ;  Moea,  Moliere  and  Tromp  v.  Leith 
and  Amsterdam  Steam  Shipping  Company;  A  damson,  Home 
and  Company  v.  GhiUd. 

A  Bill  of  Lading,  speaking  generally,  serves  two  purposes  in  the 
business  of  merchants :  it  is  the  evidence  and  measure  of  the  rights 
and  responsibilities,  inter  se,  of  the  shipper  and  shipowner  or 
master  ;  and  it  is  a  convenient  instrument  for  effecting  a  transfer  of 
the  property  of  goods  which  are  not  in  the  actual  possession  of  the 
vendor.  As  Lord  Neaves,  in  one  of  the  cases  before  us,  expressed  it, 
with  accustomed  felicity,  "  it  is  a  shorthand  charter  party,  by  which 
in  a  simple  form  the  liability  of  the  shipowner  is  expressed,  and  the 
owner  of  the  goods  is  enabled  to  transfer  the  property.*'  The  two 
decisions  first  named  relate  to  the  bill  of  lading  in  the  former 
capacity  ;  the  third  case  only  directly  concerns  its  negotiability.  This 
was  a  case  of  adjustment  of  issues,  involving  many  points  of  law  which 
were  left  for  discussion  after  the  trial.  It  may  be  dismissed  for  the 
present,  with  the  remark  that  the  issues  were  settled  upon  the  -es 
tablished  principle,  recognised  in  Stoppel  v.  Stoddart,  11  D.  676, 13 
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D.  61,  that  in  a  reduction  by  a  seller  of  an  indorsation  of  a  bill  of 
lading,  fraud  on  the  part  of  the  indorsee  is  an  essential  part  of  the 
case,  and  must  be  put  in  issue ;  although  in  a  reduction  at  the  in- 
stance of  creditors  that  would  be  unnecessaiy,  the  fraud  and  insolv- 
ency of  the  granter  of  a  deed  or  preference  being  a  sufficient  ground 
of  reduction  (see  M' Cowan  v.  Wright,  15  D.  494).  The  case  of 
AdamsoUy  HowUj  and  Co,  v.  OuUd,  dtc.,  differs  from  that  of  Stappel 
V.  Stoddart,  in  respect  that  it  is  directed  against  the  bankrupt's  tms- 
tee  and  the  indorsees  of  the  bill  of  lading ;  while  the  singtdarity  of 
Stoppel  V.  Stoddart  was  that  the  trustee  had  joined  with  the  seller 
of  the  goods  as  a  pursuer  of  the  action.  He  thus  occupied  a  false 
position,  and  the  defeat  of  the  indorsee  benefited  only  the  seller, 
who  was  preferred  to  the  trustee  in  the  competition  for  the  fruits  of 
their  joint  victory. 

The  case  of  Madean  and  Hope  v.  Munck  will  be  remembered  for 
the  exquisitely  finished  judgment  of  Lord  Neaves,  explaining  the 
principle  of  the  contract  expressed,  but  not  constituted,  by  a  bill  of 
lading.    The  contract  is  one  of  those  which  are  constituted,  not 
verbo  or  Uteris,  but  re :  that  is  to  say,  by  the  actual  shipment  of 
goods.     The  indorsation  of  the  bill  of  lading  is  an  assignm^t  of  all 
tlie  goods  shipped ;  it  substitutes  the  indorsee  for  the  shipper,  and 
makes  him  the  owner  of  them  to  the  effect  of  giving  him  the  rei 
vindicatio  competent  to  the  proprietor  of  the  goods  shipped.    But 
the  idea  of  a  man  being  proprietor  of  goods  which  never  existed  is 
nonsensa    The  shipper,  or  his  indorsee,  cannot  by  a  rei  vindicatio 
get  more  goods  than  were  actually  shipped,  and  they  cannot  recover 
against  the  shipowner  for  such  goods  in  consequence  of  a  false  state- 
ment as  to  quantity  in  a  bill  of  lading  signed  by  the  master,  who  is 
not  authorised  to  grant  such  a  document  except  for  goods  shipped. 
Such  were  the  premises  on  which  the  Court  proceeded  in  dismissing 
as  irrelevant  an  action  by  indorsees  of  a  bill  of  lading  against  the 
shipowner,  concluding  for  payment  of  the  price  paid  by  them  for 
the  goods  in  the  bill  of  lading,  so  far  as  these  goods  were  short  de- 
livered, but  failing  to  allege  as  a  fact  that  the  quantity  of  goods 
mentioned  was  shipped.    This  decision  is  in  conformity  with  the 
understanding  of  merchants,  for  in  the  usual  course  of  business  bilb 
of  lading  are  signed  only  for  goods  actually  received  on  board.     It. 
is  in  accordance  with  recent  English  decisions :  Grant  v.  Iforwaffy 
10  C.B.  665 ;  Hulbersty  v.  Ward,  8  Exch.  330.     It  is  even  fore- 
shadowed in  the  great  case  of  Lickbarrow  v.  Ma^on^  2  T.  R  63,  2 
Eoss's  L  C,  92,  105,  where  BuUer,  J.,  speaking  of  the  argument  of 
"  hardship  on  the  vendor,"  urged  against  the  doctrine  that  indorsa- 
tion of  a  bill  of  lading  transfers  the  property,  and  prevents  stoppage 
in  transitu,  says,  "  An  argument  was  used  with  respect  to  the  diffi- 
culty of  determining  at  what  time  a  bill  of  lading  shall  be  said  to 
transfer  t?ie  property,  especially  in  a  case  where  the  goods  were 
never  sent  out  of  the  merchanjt's  warehouse  at  all.    The  answer  is, 
that  under  these  circumstances  a  bill  of  lading  could  not  possibly 
exist,  if  the  transaction  were  a  fair  one  ;  for  a  bill  of  lading  is  an 
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acknowledgment  by  the  captain  of  having  received  the  goods  on 
board  his  ship ;  therefore  it  would  be  a  fraud  in  the  captain  to  sign 
such  a  bill  of  lading  if  he  had  not  received  the  goods  on  board  ;  and 
the  consignee  would  be  entitled  to  his  action  against  the  captain  for 
the  fraud."  The  Bills  of  Lading  Act  (18  and  19  Vict.  c.  Ill,  §  3) 
also  makes  bills  of  lading  "  conclusive  evidence  of  shipment  of  goods 
as  against  the  master  or  other  person  signing  the  same,  notwith- 
standing that  such  goods  or  some  part  thereof  may  not  have  been 
so  shipped,  unless  the  holder  has  notice  of  the  fact,  and  with  a  re- 
servation in  case  of  fraud  by  the  shipper.  Thus,  by  implication, 
both  Mr  Justice  Buller  and  the  Legislature  exempt  the  shipowner 
from  liability  for  the  act  of  his  agent  in  the  case  in  question — even 
in  a  question  with  an  onerous  indorsee.  It  would  seem,  however, 
that  where  the  bill  of  lading  is  given  to  a  person  shipping  goods  on 
behalf  of  a  principal,  and  the  agent  afterwards  indorses  it  to  his 
principal,  but  the  goods  are  not  shipped,  the  indorsee  will  be  affected 
by  the  knowledge  of  his  agent,  Berkeley  v.  WaiUng,  7  A.  and  E. 
29 ;  and  Tindal,  C.  J.,  said,  that,  as  between  the  original  parties,  a 
bill  of  lading  is  only  a  receipt  liable  to  be  opened  up  by  evidence  of 
the  real  facts,  Bates  v.  Todd,  1  M.  and  R  106  ;  Vaiieri  v.  Boyland, 
35  L  J.  Ex.  215. 

Although  the  case  before  us  was  decided  on  a  point  of  pleading, 
it  seems  to  be  consistent  with  these  decisions.  Various  points,  how- 
ever, were  raised  and  left  undetermined  ;  and  it  is  proper  to  enter  a 
caveat  against  a  view  adopted  by  Lord  Jerviswoode  in  the  Outer 
House,  which  seems  to  be  at  variance  both  with  reason  and  a  contem- 
porary case  in  England.  The  bill  of  lading  in  question  specified 
the  weight  of  bones  shipped,  and  added  the  clause  "  weight  unknown 
to,"  the  blank  after  the  word  *'  to  "  not  being  filled  up.  The  action 
was  brought  on  the  ground  that  the  full  quantity  of  bones  specified 
in  the  earlier  part  of  the  bill  of  lading  had  not  been  delivered ;  and 
Lord  Jerviswoode  held  that  the  blank  in  the  printed  style  was  in- 
tended to  be  filled  up  when  the  clause  was  to  receive  effect,  and 
that  as  it  had  not  been  filled  up  in  the  present  case,  the  specifica- 
tion of  the  weight  must  be  held  as  conclusive  against  the  ship- 
owners. It  appears  to  us  that  the  contention  of  the  defendant  ought 
on  this  point  to  have  received  effect.  If  possible,  both  clauses, 
though  at  first  sight  inconsistent,  should,  according  to  acknowledged 
rules  of  interpretation,  receive  effect ;  and  it  is  not  difficult  to  give 
an  intelligible  and  reasonable  construction  upon  this  principle.  The 
mast-er  meant  to  say  that  a  quantity  of  bones  had  been  put  on  board 
represented  as  amounting  to  217,239  kilogrammes,  but  that  he  had 
not  verified  the  statement  of  the  shipper,  and  did  not  guarantee  its 
correctness.  This  reasoning  is  adopted  by  the  Court  in  the  case  of 
Jessd  V.  Bath,  36  L  J.  Ex.  149,  although  there  also  the  judgment  is 
actually  rested  on  another  ground.  Why  then  was  the  weight  in- 
serted at  all  ?  For  the  purposes  of  freight,  as  Bramwell,  B.,  puts 
it  in  the  case  cited ;  or  more  probably  for  the  reason  assigned  by 
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Pollock,  C.  B.,  and  Wilde  B.,  in  their  joint  judgment  in  an  instrac^ 
tive  case  very  similar  to  this,  which  only  fails  to  be  an  important 
authority  in  consequence  of  an  equal  division  of  opinion  ou  the 
Bench.  In  Bradley  v.  Dunipace  (1861),  7  H.  and  N.  200,  these 
judges  replied  to  this  question  thus,  "  To  enable  the  merchant  to  sell 
the  goods  before  arrival.  Without  it  there  would  be  no  definite 
quantity  to  sell."  Lord  Jerviswoode's  opinion  is  justly  so  much  re- 
spected that  it  is  the  more  necessary  to  state  our  objections  when 
we  conceive  him  to  have  erred  on  a  matter  of  some  importance. 

In  Moes,  Moliere  and  Tromp  v.  Leith  and  Amsterdam  St  Sh.  Co.y 
there  was  a  special  verdict  finding  that  a  quantity  of  sugar  was 
shipped  on  board  defenders*  vessel  at  Amsterdam  in  good  condition, 
that  on  delivery  at  Leith  it  was  damaged  by  breakage,  but  that  it 
was  not  established  by  the  evidence  what  was  the  immediate  cause 
of  the  damage.  The  bill  of  lading  contained  in  the  usual  place  an 
exception  of  the  shipowner's  liability  for  loss  arising  from  the  act  of 
God  and  a  number  of  other  causes  ;  and  after  the  clause  *'  In  witness 
whereof  "  there  was  added  a  further  limitation — ^viz.,  "  Weight,  con- 
tents, measure,  quantity,  and  value  unknown,  and  not  answerable 
for  damage,  leakage,  lighterage,  breakage,''  &a  Both  parties  claimed 
that  the  verdict  should  be  entered  up  for  them.  The  Court  was 
equally  divided,  and  the  case  was  reheard  before  seven  judges,  when 
four  held  that  the  verdict  should  be  entered  up  for  the  defenders, 
and  three  for  the  pursuers.  The  Court  was  agreed  that  under  the 
first  restrictive  clause  the  onus  lay  upon  the  shipowner  to  prove  that 
any  loss  or  damage  accruing  was  due  to  one  of  the  excepted  causes, 
and  that  the  effect  of  the  second  restrictive  clause  (which  the  Lord 
President  said  looked  like  an  "  afterthought "  in  the  style  according 
to  which  the  bill  of  lading  was  framed,  but  which  was  equivalent 
to,  and  may  conveniently  be  called,  a  **  memorandum  on  the  margin") 
was  to  throw  the  onus  on  the  shipper,  as  in  any  other  contract  of 
custody,  to  prove  that  the  loss  had  occurred  by  the  fault  of  the  ship- 
owner, who  was  in  regard  to  the  causes  of  loss  therein  enumerated 
just  in  the  same  position  as  any  other  custodier  of  goods,  liable  only 
for  his  own  default.  The  minority,  however,  held  that  as  the  jury 
had  not  found  that  the  shipowners  had  used  due  care  in  conveying 
the  goods,  the  defenders  could  not  claim  the  benefit  of  the  memor 
andum.  The  majority  thought  that  the  intention  of  the  limitation 
as  to  breakage  was  just  to  take  the  case  out  of  the  niles  applicable 
to  carriers,  and  make  it  depend  on  the  rule  of  common  law,  according 
to  which  negligence  must  be  proved  by  the  party  alleging  it.  The 
opinion  of  the  minority  was  founded  on  Mr  Bell's  dictum  "that  the 
mn&ter  and  crew  shall  take  due  care  of  the  goods,  according  to  the 
diligence  prestable  in  the  contract  of  location"  (Com.  I.  554),  which 
brings  into  operation  the  principle  frequently  applied  in  the  hiring 
of  horses  in  Scotland — viz.,  that  the  borrower  "must  prove  the 
accident  and  his  own  diligence,"  a  principle  which  Fountainhall 
{Binny  v.  Veaux,  M.  10,079)  thought  "  perquam  dui-um/'  and  w  hich 
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has  not  been  received  in  England.  That  which  chiefly  weighed  with 
the  majority  was  that  if  this  principle  received  effect,  the  condition 
"  not  answerable  for  breakage  *'  would  have  no  meaning  at  all,  as  it 
was  impossible  to  hold  that  it  was  intended  to  exempt  the  shipowner 
from  responsibility  for  breakage  arising  from  his  own  gross  negli- 
gence. This  has  long  been  settled  by  English  cases  {Phillips  v. 
Clark,  2  C.  B.  N.S.  156 ;  Lloyd  v.  Oen.  Screw  Collier  Co.,  33  L.J. 
Ex.  269 ;  Orilly.  Oen.  Screw  Collier  Co.,  35  LJ.  C.P.  321,  s.a  1  L.K. 
C.P.  600).  And  the  main  question  in  the  case,  that  of  onus  probandi, 
was  decided  by  the  judicial  committee  of  the  Privy  Council  last 
year,  as  it  is  now  decided  by  the  Court  of  Session.  In  Ohrloff  v. 
BriscaUy  35  LJ.  P.C.  63, 1  LR  P.C.  231  (a  case  not  cited  in  the  aigu- 
ment  in  the  Scotch  Court),  charterers  shipped  on  board  the  HeUne  a 
cargo  consisting  of  casks  of  oil,  wool  and  rags,  and  personally 
superintended  the  stowage.  The  bill  of  lading  bore  on  the  margin 
a  memorandum,  "  not  accountable  for  leakage."  In  the  course  of 
the  voyage  the  oil  casks  became  heated  by  contact  with  the  wool 
and  rags,  and  a  very  large  quantity  of  the  oil  was  lost  by  leakage. 
It  was  held  in  a  suit  against  the  ship  for  damages  that  in  the 
circumstances  the  shipowners'  ignorance  of  the  consequences  of 
stowing  the  oil  casks  along  with  the  wool  and  rags  did  not  amount 
to  such  negligence  as  to  render  them  liable  for  the  loss.  The  judg- 
ment of  the  Court  of  Appeal  contains  this  passage: — 'For  the 
respondents  it  was  contended  that  the  word  (*  leakage  *)  means  only 
ordinary  leakage  (which  according  to  the  evidence  amounts  to  1  per 
cent),  and  does  not  extend  to  extraordinary  leakage,  such  as  that  in 
question,  amounting  to  an  alleged  deficiency  of  2000  tons.  On  the 
part  of  the  appellants  it  was  denied  that,  according  to  the  natural 
and  ordinary  meaning  of  the  words  employed,  the  amount  of  leakage 
was  at  all  limited  in  quantity;  but  it  was  conceded  that,  in 
accordance  with  Phillips  v.  Clark,  the  words  on  the  margin  did 
not  protect  the  shipowners  from  responsibility  for  leakage  occa- 
sioned by  their  own  negligence.  It  was  however  contended  on 
behalf  of  the  appellants  that  the  plaintiffs  must,  in  order  to  entitle 
themselves  to  the  action,  give  satisfactory  proof  of  such  negligence, 
and  that  they  had  failed  to  do  so  ;  and,  after  a  careful  consideration 
of  the  case,  we  have  come  to  the  conclusion  that  this  contention  is 
well  founded."  After  reviewing  the  facts  the  judgment  proceeds — 
"  For  these  reasons  we  think  the  respondents  failed  to  prove  that  the 

leakage  was  caused  by  the  appellants'  negligence 

The  memorandum  in  the  bill  of  lading  protects  the  shipowner  as  to 
all  leakage,  except  that  caused  by  negligence,  and  therefore,  if  no 
negligence  is  shown,  there  is  no  cause  of  action." 
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Business  of  the  Court  of  Session. — ^The  cases  waiting  for  debate  in 
the  Outer  H!ouse  are  as  follows  : — ^Lord  Kinloch,  14  ;  Lord  Jervis- 
woode,  22  ;  Lord  Ormidale,  12 ;  Lord  Barcaple,  18 ;  Lord  Mnre,  7. 
The  First  Division  roll  contains  75  ordinary  actions  and  4  summary 
cases  waiting  for  hearing  ;  and  17  ordinary  actions  and  24  summary 
actions  not  ready  for  hearing,  or  in  which  the  parties  are  not  moving. 
The  Second  Division  roll  contains  71  ordinary  and  3  summary  cases 
ready  for  hearing ;  23  ordinary  and  21  summary  cases  not  ready  for 
hearing,  or  in  which  parties  are  not  moving.  The  roUs  show  a  great 
decrease  on  the  arrears  of  summar  roll  cases,  and  a  corresponding  in- 
crease in  the  arrears  upon  the  long  roU.  The  extended  sittings  of 
the  Inner  House  begin  on  November  1,  but  the  Lords  Ordinary  do 
not  take  their  seats,  nor  does  the  regular  work  of  the  winter  session 
begin,  till  November  1 2.  Some  of  the  Lords  Ordinary  have  fixed 
diets  of  proof  in  the  first  fortnight  of  November.  The  number  of 
cases  in  the  Calling  lists  during  the  Vacation  was  171,  being  an 
increase  of  20  above  the  number  called  on  the  two  box  days  in 
Autunm  Vacation  1866. 

The  Atmosphere  of  the  Parliament  House  is  one  of  the  things 
which  every  one,  except  a  few  old  fogies,  complains  of,  but  which  no 
one  tries  to  remedy.  Hot  air  is  pumped  up,  fresh  air  is  excluded, 
and  dust  is  accumulated  until  the  air  in  the  Outer  House  is  like  that 
of  the  Arabian  desert,  deteriorated  by  carbonic  acid  exhaled  from  a 
thousand  legal  lungs.  Vitiated  as  the  air  of  the  Outer  House  is,  it 
is  pure  compared  with  the  air  which  you  attempt  to  breathe  in  the 
close  boxes  of  the  Lords  Ordinary,  especially  while  a  proof  is  going  on. 
No  epithet  can  describe  the  aggravated  abomination  of  that  air  ex- 
cept one — it  is  absolutely  putrid.  Unless  it  is  desired  to  shorten  the 
lives  of  the  members  of  the  legal  profession,  or  to  prevent  those  who 
have  weaker  frames  from  going  through  an  equal  quota  of  work, 
there  is  surely  no  reason  why  this  state  of  things  should  continue.  If 
a  system  of  scientific  ventilation  cannot  be  at  once  applied,  why  should 
not  the  daily  misery  of  the  profession  be  at  least  alleviated  by  having 
the  windows  partially  opened,  a  simple  measure  which  has  probably 
never  occurred  to  the  comfortable  people  who  have  the  charge  of  such 
matters.  It  would  be  easy  for  some  one  in  authority  to  give  the 
necessary  directions  for  letting  in  some  pure  air  in  this  way, — ^failing 
which,  there  seems  to  be  no  remedy  except  for  the  junior  bar  to 
come  up  in  the  morning  provided  with  stones  and  catapults,  and  to 
make  riddles  of  the  great  windows. 

Scottish  Criminal  Statistics, — In  a  very  clear  and  well  digested 
paper  on  the  "  Distinctive  Features  of  Jury  Tiial  in  Scotland  in  Civil 
and  Criminal  JProcedure  as  compared  with  that  adopted^in  England 
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and  Ireland,"  (Edin.,  Constable),  which  was  read  by  Mr  Gilbert 
Rainy  Tennent  at  the  late  meeting  of  the  Social  Science  Association, 
the  curious  statement  is  made,  that "  the  proportion  of  convictions  to 
committals  in  Scotland  in  1865  was  32*07  per  cent.,  and  in  1866, 
30  per  cent;  and  of  acquittals  to  convictions,  1865,  806  per  cent. ; 
1866,  9'65."  This  would  show  an  extraordinary  inefficiency  in  the 
administration  of  criminal  justice,  and  indeed  the  figures  are  so 
absurd  that  Mr  Tennent  could  not  have  quoted  them  had  he  not 
rather  hastily  adopted  the  authority  of  an  official  abstract.  How  so 
huge  a  blunder  got  in  there,  we  do  not  try  to  explain.  It  occurs 
verbatim  as  Mr  Tennent  gives  it,  in  the  "  Abstract  of  the  Tables  of 
Criminal  Offenders  for  the  year  1866,  reported  by  Her  Majesty's 
Advocate  for  Scotland."  The  statement  on  the  face  of  it  leaves  un- 
accounted for  nearly  60  per  cent,  of  the  total  committals  of  1865, 
and  more  than  that  proportion  of  the  committals  for  1866.  The  fact 
is,  that  there  is  not  one  correct  figure  in  the  statement,  and  that  the  ab- 
stract does  not  truly  represent  the  results  of  the  parliamentary  returns. 
The  clerk  who  prepared  it  must  have  been  either  incapable  or  asleep. 
Correctly  stated  the  results  are :  1865,  convictions  75*713  per  cent. 
of  committals  ;  acquittals  24*286  per  cent. — 1866,  convictions  76*65 
per  cent. ;  acquittals  23*44  per  cent.  Convictions  include  persons 
outlawed  and  insane,  and  acquittals  include  those  discharged  with- 
out trial  This  is  the  thing  which  somebody  at  the  British  Associa- 
tion meeting  at  Dundee  called  "a  most  excellent  and  valuable 
paper ;"  upon  which  the  Scotsman  remarks  : — 

*'  Every  one  knew  before  that  no  paper  coald  well  be  more  remarkable  for  the 
valuable  Information  which  it  did  no<  contain;  and  we  now  know  that  no  paper  could 
well  be  more  remarkable  for  the  erroneous  character  of  such  information  as  it  pre- 
tends to  give." 

Reponis  of  Sheriff  Court  Decisions. — ^We  have  resolved  to  devote  a 
few  pages  of  the  Journal  to  Notes  of  Cases  decided  in  the  Sheriff 
Courts.  The  reports  of  such  cases  must  necessarily,  however,  be 
brief  and  carefully  selected,  both  because  the  space  which  we  can 
afford  is  limited,  and  because,  from  the  nature  of  the  thing,  such 
reports  can  very  seldom  be  of  authority.  The  notes  which  we  pro- 
pose to  give  are  intended  to  be  useful  (as  indeed  our  notes  of  cases 
in  general  are  mainly  intended  to  be)  for  information  and  suggestion 
rather  than  for  citation  as  authority.  As  it  would  be  vain  to 
organize  a  regular  system  of  reporting  for  such  a  purpose,  we  are 
obliged  at  starting  to  appeal  to  the  public  spirit  of  our  readers  to 
furnish  us  with  notes  of  cases  of  interest  in  the  Sheriff  Courts.  And  we 
may  suggest  that  the  classes  of  cases  most  useful  for  our  pages  are 
those  in  which  the  jurisdiction  of  Sheriffs  is  privative  or  final, 
practice  cases,  cases  of  procedure  under  statutes,  especially  under 
re.cent  statutes,  and  generally  actions  which  are  brought  less  fre- 
quently in  the  Court  of  Session.  But  we  do  not  wish  to  exclude  any 
case  which  raises  points  of  importance  or  novelty. 
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Procurators^  Apprentices. — ^The  23d  section  of  the  Debts  Re- 
covery Act,  30  and  31  Vict.  c.  96,  remedies  the  hardship  imposed  on 
this  class  of  apprentices,  many  of  whom  never  become  procurators, 
and  with  whom  money  is  not  always  superabundant,  by  the  24th 
and  25th  Vict,  c.  91,  s.  34,  and  the  Procurators'  Act,  28  and  29 
Vict.,  c.  85.  The  former  Act  forbids  the  registration  of  any  deed  or 
instrument  liable  to  stamp  duty,  unless  the  same  is  duly  stamped, 
while  the  latter  requires  all  indentures  of  apprenticeship  to  procura-' 
tors  (which  require  £30  stamps)  to  be  recorded  within  six  months 
from  the  beginning  of  the  apprenticeship.  Previous  to  the  Act  of 
1865  the  practice  was  to  execute  an  agreement  between  master  and 
apprentice  on  a  2s.  fid.  or  fid.  stamp.  The  new  Act  provides  that 
the  indenture  required  by  the  Procurators'  Act  shall  be  held  as  duly 
stamped,  for  the  purpose  of  recording,  if  it  bear  a  2s.  fid.  stamp, 
and  that  the  remainder  of  the  duty  shall  be  paid  on  the  admission  of 
the  apprentice  as  a  procurator  in  addition  to  the  stamp  duty  then 
payable  on  such  admission.  It  appears  from  a  correspondence  pub- 
lished in  the  Scotsman  that  since  1865  various  indentures  unstamped 
or  on  sixpenny  stamps  have  been  recorded,  and  complaint  is  made 
that  the  Lord  Advocate  has  made  no  provision  in  the  Act  as  to 
these.  We  do  not  see  that  the  Legislature  was  called  upon  to  grant 
an  indemnity  for  a  violation  of  the  law  committed  with  full  know- 
ledge. We  give  no  opinion  at  present  as  to  the  proper  remedy 
where  the  requirements  of  the  former  Acts  have  not  been  complied 
with.  A  correspondent  refers  to  the  Act  of  1850  enabling  parties  to 
get  the  opinion  of  the  Commissioners  of  Inland  Be  venue  as  to  the 
deficiency  of  stamp  duty : — 

"  And  at  same  time  their  indentures  wiU  be  stamped  with  the  full  penalty  of  £10, 
or  such  modified  penalty  as  the  representation  may  infer,  and  after  that,  in  terms  of 
Act  1850,  their  indentures  *<  shall  be  receivable  in  evidence."  £10  is  a  far  lighter 
penalty  than  reserving  the  time  if  more  than  a  year  has  run.  As  for  those  who 
neither  had  their  indentures  stamped  at  all  nor  registered,  thus  ignoring  both  the 
Revenue  and  Procurators'  Acts,  tne  only  course  that  seems  open  to  them  is  to  begin 
their  apprenticeship  as  at  May  1867 — getting  it  registered  and  certified  now  under 
the  half-crown  stamp,  in  terms  of  the  1867  Act.  The  loss  of  time  seems  inevitable, 
as  no  representation  could  be  expected  to  take  effect  with  the  Commissionem  unless 
based  on  ignorance  of  the  law  or  inadvertency.  So  much  for  the  procurators' 
apprentices.  One  word  as  to  other  professions.  If  other  apprentices  were  ex> 
posed  to  the  same  risk  of  challenge  as  procurators,  it  would  be  found  that  not  one 
m  a  thousand  ever  file  even  a  half-crown  stamp.  It  is  only  because  he  is  constantly 
in  court,  that  a  procurator's  qualifications  are  so  narrowly  scrutinised,  and  that  he 
cannot  get  off  so  easilv  as  the  eession-clerk,  who  plies  his  vocation  in  perhaps  evety 
parish  in  Scotland  unlicensed,  although  scheduled  for  a  qualifying  instrument.** 

County  Constabulary, — ^A  correspondent  of  the  Scotsman  inquires 
**  how  it  is  that  during  the  last  seven  years,  twenty  out  of  twenty- 
seven  superintendents  have  resigned  and  left  the  service  ? "  And 
also,  "  how  it  is  that,  during  the  same  period,  four  chief-constables 
have  been  appointed  from  beyond  the  pale  of  the  service?"  Per- 
haps some  of  our  readers  may  be  able  to  answer  the  queries. 

Royal  Commission  on  the  A  dministration  of  Justice  in  England, — 
The  Government  has  appointed  a  Commission,  with  a  view  to  effect 
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"  the  greatest  law  reform  as  yet  adventured," — the  revision,  it  may  be 
the  reconstruction,  of  the  entire  machinery  for  the  administration  of 
justice  in  the  Superior  Courts  of  England.  The  greatest  credit  is  due 
to  the  adviser  of  this  bold  and  wise  step,  whether  it  be  the  Lord- 
Chancellor  or  the  Attorney-General,  and  upon  the  whole  (though  the 
absence  of  Lord  Westbury  is  remarkable)  the  Government  is  also  to 
be  praised  for  the  selection  of  Commissioners.  It  is  much  to  be 
Vished  that  Scotch  lawyers  of  eminence  would  press  for  a  similar 
Commission  for  Scotland.  The  Commissioners  are — Lord  Cairns, 
Sir  W.  Erie,  Sir  J.  P.  Wilde,  Sir  W.  P.  Wood,  Mr  Justice  Blackburn, 
Mr  Justice  Smith,  Sir  J.  B.  Karslake,  Sir  Eoundell  Palmer,  Mr  W. 
M.  James,  Mr  J.  R  Quain,  Mr  H.  C.  Eothery,  Mr  Ayrton,  M.P., 
Mr  Hunt,  M.P.,  Mr  Childers,  M.P.,  Mr  J.  HoUams,  and  Mr  F.  D. 
Lowndes.  Mr  T.  J.  Bradshaw,  Barrister,  is  Secretary.  The  Commis- 
sioners are  directed  to  inquire  into  the  operation  and  effect  of  the 
present  constitution  of  the  English  Court  of  Chancery,  the  Superior 
Courts  of  Law  at  Westminster,  the  Central  Criming  Court,  the 
Court  of  Admiralty  of  England,  the  Admiralty  Court  of  the  Cinque 
Ports,  the  Courts  of  Probate  and  Divorce  for  England,  the  Courts  of 
Common  Pleas  of  the  Counties  Palatine  of  Lancaster  and  Durham, 
and  the  Courts  of  Error  and  Appeal  from  all  the  above-mentioned 
tribunals,  as  also  into  the  operation  and  effect  of  the  present  separation 
and  division  of  their  respective  jurisdictions.  The  investigation  ex- 
tends to  the  arrangements  for  holding  the  sittings  in  London  and 
Middlesex  and  the  assizes  in  England  and  Wales,  together  with  the 
present  division  of  the  legal  year  into  terms  and  vacations ;  the 
arrangements  for  distributing  and  transacting  the  judicial  business  of 
the  Courts,  with  a  view  to  ascertain  what  changes  and  improvements 
may  be  advantageously  made  so  as  to  provide  for  the  more  speedy, 
economicaL  and  satisfactory  despatch  of  the  judicial  business  now 
transacted  by  the  same  courts,  and  at  the  sittings  and  assizes  respec- 
tively. The  Commissioners  are  also  to  inquire  into  the  laws  relating 
to  juries,  especially  with  reference  to  the  qualifications,  summoning, 
nominating,  and  enforcing  the  attendance  of  jurors. 

Paid  V.  Unpaid  Police  Magistrates. — ^A  lively  discussion,  which 
appears  to  be  periodical,  took  place  on  3d  October  on  this  subject  in 
the  Town  Council  of  Glasgow.  The  subject  was  introduced  by  Mr 
J.  L.  Lang,  a  Town  Councillor,  and  a  member  of  the  Faculty  of  Pro- 
curators highly  distinguished  for  forensic  ability  and  experience. 
He  moved  for  a  Committee  to  consider  as  to  appointing  a  stipendiary 
magistrate  or  magistrates  for  the  Police  Courts  of  Glasgow,  and  re- 
lieving the  bailies  from  attending  thereat.  His  arguments  in  favour 
of  the  proposal  were,  the  importance  of  having  a  trained  lawyer  to 
manage  cases  of  great  importance  to  the  interests  and  character  of 
those  who  were  concerned  in  them,  who  were  often  too  poor  or  had 
not  time  to  procure  the  aid  of  a  lawyer ;  that  cases  often  of  great  civil 
and  pecuniary  interest^  such  as  smoke  and  nuisance  cases,  were  now 
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introsted  to  police  magistrates,  and  that  without  any  correctory  re- 
view ;  that  the  assessors  in  Glasgow,  removeable  dt  pleasure,  and 
dividing  the  responsibility,  were  in  a  false  position ;  that  citizen 
magistrates  were  not  more  but  less  merciful  than  the  professional, 
and  sometimes  were  too  merciful ;  that  the  duties  of  the  police  bench 
were  a  great  burden  on  the  mercantile  community,  the  best  qualified 
members  of  which  were  frequently  prevented  thereby  from  under- 
taking municipal  duty  ;  that  the  police  magistrates  as  such  inflicted 
fines  which  in  Glasgow  they  had  the  disposal  of  in  their  character  of 
Commissioners  of  Police.  "  lu  the  Police  Board,  a  gentleman  got 
up,  and,  like  the  Chancellor  of  the  Exchequer,  he  was  bringing  out 
his  budget ;  he  told  the  Commissioners  of  Police  that  so  much  had 
been  collected  frt)m  fines  during  the  past  year — ^£5000  and  some  odd 
hundreds — and  for  the  next  year  they  might  safely  calculate  on 
£6000.  Was  that  a  thing  to  be  smiled  at  or  laughed  at  ?  It  was 
a  matter  for  very  serious  consideration.  He  did  not  believe  that  the 
magistrates,  acting  as  Commissioners,  ever  acted  corruptly,  but  they 
could  not  prevent  people  speaking  about  it ;  and  they  said  this,  that 
fines  exacted  from  these  people  ought  not  to  be  disposed  of  by  the 
parties  exacting  them."  The  motion  was  negatived  by  a  majority  of 
25  to  12.  There  are  no  doubt  some  arguments  that  may  be  fairly 
urged  on  the  other  side,  but,  from  the  full  report  of  the  proceedings 
before  us,  they  do  not  appear  to  have  been  kiiown  to  the  councillors 
forming  the  majority. 

Gla^ow  Sheriff  Court. — At  the  Appeal  Court  on  Oct  3,  the  Sheriflt 
as  usual  at  the  opening  of  the  winter  session,  gave  some  statistics  of 
the  judicial  business  of  the  Court  since  1st  Oct  1866.  Gross  num- 
ber of  new  ordinary  actions  1263,  being  29  above  last  year,  which 
showed  an  increase  of  66  over  the  previous  year.  In  825  appearance 
was  entered,  and  in  438  decrees  in  absence  were  pronounced.  The 
printed  rolls  of  the  weekly  ordinary  courts  have  contained  5961  en- 
rolments, being  an  increase  of  nearly  400.  Of  these  1646  were 
motions  ;  520  adjustments  and  closing  records  ;  1547  for  fixing  diets 
of  proof ;  and  2135  for  debates.  Enrolments  in  the  Appeal  Courts 
Lower  Ward  alone,  1695,  or  500  above  last  year.  Final  judgments 
in  cases  admitting  of  advocation  cannot  have  been  less  than  500, 
and,  said  the  Sherifi^  "  it  affords  satisfactory  evidence  of  the  confi- 
dence reposed  in  the  soundness  of  these  judgments  that  caution  was 
found  with  a  view  to  advocation  in  only  15  instances,  and  in  some 
of  these  no  advocation  was  carried  out.*'  There  were  492  summary 
applications  in  sequestrations  for  rent,  interdicts,  lawburrows,  and 
ejection.  The  summary  applications  under  statutes  302,  mainly 
under  the  Police  Act,  Merchant  Shipping  Act,  Bailway,  Turnpike, 
Lands  Valuation,  and  Poor  Law  Acts.  Under  the  Glasgow  Corpora- 
tion Water  Company's  Act,  four  Appeal  Courts  were  held,  in  which 
upwards  of  1000  appeals  were  disposed  of.  There  were  466  appli- 
cations for  warrants  to  commit  lunatics;  350  at  the  instance  of  the 
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Inspector  of  Poor,  and  warrants  were  granted  on  all  these  applica- 
tions. The  applications  for  ejectment  where  the  rent  did  not  exceed 
J&30,  and  where  the  premises  were  let  for  less  than  a  year,  amounted 
to  1696.  Under  the  Registration  Acts  there  were  granted  116  war- 
rants, authorising  registrars  to  register  births  neglected  to  be  regis- 
tered, and  correct  erroneous  entries  ;  and  under  the  1 9  and  20  Vic- 
toria, cap.  96,  15  warrants  authorising  the  registration  of  irregular 
marriages.  56  meditatio  fugcB  warrants  were  granted,  and  20  of  the 
persons  -complained  of  were  apprehended  and  examined.  There  were 
from  eight  to  ten  applications  daily  by  paupers  claiming  relief.  In 
Bankruptcy  there  were  164  judicial  sequestrations,  a  large  number  of 
appeals  against  trustees'  deliverances  and  resolutions  of  creditors,  and 
a  considerable  number  of  competitions  for  the  office  of  trustee.  Of 
the  pending  sequestrations,  seven  were  wound  up  under  deeds  of 
arrangement^  35  on  composition,  and  36  without  composition,  and  75 
trustees  were  discharged.  In  the  Small  Debt  Court  23,492  sum- 
mons were  issued,  and  631  sists,  total  24,123  cases,  being  an  increase 
of  1450.  620  cases  were  continued,  and  heard  in  Chambers  before 
being  decided.  There  were  295  criminal  jury  trials,  being  an  increase 
of  62,  and  81  without  a  jury.  651  judicial  declarations  were  taken 
firom  persons  accused  of  crimes,  and  there  were  151  investigations 
into  sudden  deaths.  The  Sheriff  announced  that  a  new  arrangement 
had  been  carried  into  eflfect,  by  which,  with  the  entire  concurrence  of 
the  Procurators,  four  ordinary  Courts  are  held  weekly.  He  also  ob- 
served that  "  The  Debts  Eecovery  Act "  necessitated  the  opening  of  a 
new  roll  of  causes,  and  that  it  had  been  arranged  that  the  cas^s 
brought  under  it  should  be  called  on  the  four  ordinary  Court  days  at 
the  opening  of  the  Court,  but  he  did  not  expect  that  the  steps  to  be 
taken  in  such  cases  on  these  days  would  occupy  much  time,  as  proofs 
and  discussions  would  proceed  chiefly  in  chambers.  He  had  con- 
sidered very  minutely  the  whole  provisions  of  the  statute  with  the 
Sheriffs*  substitute,  and  had  no  doubt  that  it  would  be  interpreted 
with  uniformity  and  accuracy,  and  that  there  would  be  fairly  got  out 
of  it  whatever  advantages  it  afforded  in  the  limited  class  of  actions 
to  which  it  applied. 

The  Glasgow  Sheriffs  and  the  Debts  Eecovery  Act, — The  following  docu- 
ment is  printed  by  our  Glasgow  contemporary,  the  Scottish  Law  MagazinCy 
which  describes  it  as  *'  Notes  of  a  Conference  between  the  Sheriff  of  the 
County  and  the  Substitutes  in  Glasgow,"  and  acknowledges  its  obligations 
therefor  to  Mr  Sellar,  S.C.B.  It  rather  appears  to  be  an  informal  Act  of 
Sederunt : — 

''Shbbiff'b  Chambers,  Glasgow,  lat  Oct,  1867. 

^  Mr  Sheriff  BeU  had  to-daj  a  meeting  with  the  Sheriff-Sabstitutes  at  Glasgow 
(exceptiDg  Mr  Murray,  who  was  absent  from  town),  to  make  arrangements  for  the 
working  of  the  *  Debts  Recovery  (Scotland)  Act,  1867/  and  to  exchange  views  on  the 
more  obscure  provisions  of  the  Act.    The  following  were  the  resnlts,  viz.: — 

**  1.  That  tbe  cases  shaU  be  called  (before  the  other  cases)  in  the  ordinary  Courts 
of  the  Sheriff- Substitutes,  and  the  'Notes  of  Pleas'  in  opposed  cases  taken  in  Court. 
2.  Should  the  parties  come  with  tbeir  pleas  written,  the  Sheriff  may  adopt  and 
authenticate  them  by  his  signature,  if  they  appear  to  be  properly  stated.    8.  Th« 
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pleas  should  be  noted  before  anj  question  of  remit  to  the  ordinary  Court  can  be  con- 
sidered. 4.  In  some  cases  the  Note  of  Pleas  may,  of  consent  of  parties,  form  the 
record  in  the  ordinary  Court,  bat  in  the  general  case  it  will  be  necessary  to  order 
condescendence  and  defences.  5.  It  will  be  more  convenient,  at  least  in  Glasgow,  to 
*try'  the  cases  in  Chambers,  so  that  the  business  of  the  ordinary  Court  may  be  as 
little  as  possible  interfered  with.  6.  The  power  to  take  proof  at  large  by  commis- 
sion has  not  been  conferred.  Only  on  special  cause  shown  may  conamission  be 
granted  to  examine  any  particular  witness  or  harer,  or  take  the  oath  of  a  party. 
7.  It  is  thought  inexpedient,  in  the  meantime,  to  employ  short-hand  writers  in  the 
taking  of  evidence,  even  could  th**,  services  of  proper  parties  be  obtained,  which  is 
doubtful.  8.  In  all  opposed  cases  there  is  an  appeal  from  the  Sheriff-Substitute  to 
the  Sheriff;  but  where  no  *  notes  of  evidence '  have  been  taken,  this  appeal  is  confined 
to  points  of  law.  9.  There  is  an  appeal  from  the  Sheriff  to  the  Court  of  Session  in 
all  opposed  cases  above  £25 ;  but  this  appeal,  like  the  other,  where  no  '  notes  of  evi- 
dence' have  been  taken,  is  also  confined  to  points  of  law.  10.  Considerable  difficulty 
was  found  in  solving  the  question  how  the  appeal  allowed  on  points  of  law,  in  the 
cases  where  no  notes  of  evidence  have  been  taken,  could  be  given  practical  effect  to; 
but  the  resolution  ultimately  come  to  was,  that  the  Sheriff-Substitutes  should,  in 
these  cases,  issue  Interlocutors  containing  their  findings  in  fact  and  law,  the  same  as 
in  cases  where  notes  of  evidence  have  been  taken ;  and  that  the  provisions  at  the 
end  of  section  eighth,  were  to  be  read  as  more  applicable  to  the  form  of  the  extract 
to  be  issued  by  the  Sheriff-Clerk,  than  to  the  Interlocutor  of  the  Sheriff-Substitute. 
11.  Where  the  Sheriff  remits  back  to  the  Sheriff-Substitute  to  take  new  evidence,  and 
re-hear  the  case,  the  Sheriff-Substitute  should,  of  new,  give  judgment.  12.  That 
there  are  no  proper  provisions  for  sequestrations  eurrente  termino,  13.  It  is  not  con- 
sidered expedient,  in  the  meantime,  to  take  up  cases  under  the  Act  at  the  Circuit 
Court  of  Wishaw — the  only  existing  Small  Debt  Circuit  in  the  county.  14.  A  form 
for  *  Book  of  Causes,'  submitted  by  the  Sheriff-Clerk  Deputes,  and  containing  certain 
additions  to  the  form  in  the  schedule  annexed  to  the  Act,  was  approved  of.  15. 
The  summons  must  necessarily  go  out  with  the  extract  of  the  decree;  but  the  other 
papers,  such  as  notes  of  pleas,  note  of  evidence,  Interlocutors,  with  findings,  etc, 
should  be  retained  by  the  Clerk.  Productions,  however,  may  be  borrowed  up  by  the 
parties  in  the  usual  way." 

Obituary. — Stodart  Macdonald,  Esq.,  S.S.C.,  (1845),  and  N.P.,  died 
at  Cameron  House,  near  Edinburgh,  on  Sept.  13.  Mr  Macdonald  was 
a  Boman  Catholic,  and  had  a  large  and  influential  business  connection 
among  that  persuasion.  He  was  agent  for  the  Edinburgh,  Perth,  and 
Dundee  Eailway  Company  during  its  separate  existence ;  and  it  is 
reported  that  during  its  construction  he  discovered  that  very  many 
progresses  of  titles  in  the  kingdom  of  Fife  were  vitiated  by  serious 
flaws.  He  was  an  able  and  clear-headed  man  of  business,  somewhat 
formal  in  manner,  but  in  feeling  and  conduct  a  thorough  gentleman. 

John  Leishman,  Esq.,  W.S.,  (1 835),  died  at  Braid  House  on  Sept. 
19,  from  the  effects  of  a  fall  from  his  horse.  Mr  Leishman  was 
Edinburgh  agent  for  the  West  of  Scotland  Iron  and  Coal  Masters' 
Association,  and  was  long  known  as  an  active  and  able  practitioner 
in  the  Court  of  Session. 

George  M'Clelland,  Esq.,  W.S.,  (1823),  died  at  Edinburgh, 
Oct.  18. 

Alex.  Thomson,  Esq.,  of  Whitrig,  W.S.,  (1818),  formerly  of  the 
firm  of  Thomson,  Elder,  &  Bruce,  W.S.,  died  at  Mains,  Tillicoultry, 
Oct.  10. 

Douglas  Hamilton  Robertson,  Esq.,  Writer,  Hamilton,  died 
suddenly  while  witnessing  a  Volunteer  Eeview  at  Capellie,  Sept  28. 
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General  Council  of  ProcuratorB, — ^Tbe  annaal  meeting  of  this  body,  which  includes 
twenty-three  local  faculties  and  upwards  of  eleven  hundred  practitioners  before  the 
Sheriff  Courts  of  Scotland,  was  held  in  the  Faculty  Hall,  Glasgow,  on  Sept.  19 — Mr 
Murdoch,  Dean  of  Faculty,  Ayr,  presiding.  The  following  office-bearers  for  the  year 
were  elected: — President,  Mr  James  F.  Murdoch,  Dean  of  the  Ayr  Faculty  of 
Solicitors ;  vice-  president,  Mr  John  B.  Baxter,  President  of  the  Faculty  of  Procur- 
ators and  Solicitors  in  Dundee;  secretary  and  treasurer,  Mr  James  W.  Barty,  Repre- 
sentatiye  of  the  the  Faculty  of  Solicitors  and  Procurators  of  the  Western  District  of 
Perthshire,  Dunblane ;  special  councillors,  Mr  James  Mitchell,  Dean  of  the  Faculty 
of  Procurators  in  Glasgow ;  Mr  A.  M*Neel  Caird,  Dean  of  tlie  Faculty  of  Procurators 
for  the  Bbins  of  Galloway ;  Mr  Robert  Watt,  Dean  of  the  Society  of  Solicitors, 
Airdrie  ;  Mr  Thomas  Falconer,  Dean  of  the  Faculty  of  Solicitors  of  Inverness-shire ; 
and  Mr  James  Watson,  Dean  of  the  Faculty  of  Procurators  of  the  county  of  Lin- 
lithgow. On  Sept.  20  and  21,  candidates  for  admission  as  Procurators  before  the 
Sheriff  Courts  in  Scotland,  were  examined  in  the  same  place  by  a  Committee  of 
examiners  appointed  by  the  General  Cquncll.  Sixteen  candidates  remitted  by 
Sheriffs  for  examination,  presented  themselves,  and  after  a  searching  written  and 
oral  examination,  the  following  were  found  to  be  duly  qualified  for  admission,  viz. : 
— Messrs  William  Smith  Neill  Patrick,  Ayrshire ;  Archibald  Thomas  Gray,  Stirling- 
shire ;  Robert  Urquhart,  Elginshire ;  William  Bishop  Dunbar,  Forfarshire ;  Arthur 
Wellesley  Kinnear,  jun.,  Kincardineshire ;  Malcolm  Stewart,  Perthshire ;  James 
Anld,  Renfrewshire. 

Appointments. — Sir  William  Gibson-Craig,  Keeper  of  the  Signet,  has  appointed  Mr 
John  Richardson,  W.S.,  Substitute-Keeper  of  the  Signet,  in  place  of  Mr  John 
Hamilton,  resigned. 

Clerks  of  Court  carrying  on  business  as  Agents. — It  appears  that 
we  were  in  error  in  the  statement  which  we  made  last  month 
that  the  "  Keturn  of  all  clerks  of  court  in  the  Court  of  Session  or 
other  courts  in  Scotland,  who  either  in  their  own  names  or  in  part- 
nership with  others  carry  on  business  as  Writers  to  the  Signet, 
Solicitors,  or  Agents,"  obtained  by  Mr.  Aytoun  M.P.,  for  the  Kirk- 
caldy Burghs,  had  not  been  printed.  It  was  printed,  though  not 
without  some  delay,  at  a  late  period  of  the  session.  We  now  give 
the  return,  omitting  for  convenience  of  printing  the  tabulated  fonn. 
Besides  the  name  of  the  clerk  and  his  office  the  return  consists  of  a 
column  headed, ''  Business  carried  on  either  in  their  own  name  or  in 
partnership  with  others  as  W.S., Solicitors,  or  Agents," and  of  a  column 
for  remarks. 

COURT  OP  SESSION. 

Archibald  M'Neill,  P.C.S.,  W.S.,  Edinburgh,  carrying  on  agency 
business  with  a  partner,  remarks,  ''  Previous  to  my  appointment  as 
a  Clerk  of  Court  I  carried  on  business  as  a  practitioner  in  causes 
before  the  Court,  but  on  my  appointment  as  a  Clerk  of  Court  I  ceased 
to  carry  on  business  as  a  practitioner  before  the  Court,  and  from  that 
date  have  not  had  any  interest  directly  or  indirectly  in  profits  or 
emoluments  derived  from  litigation  or  the  conduct  of  causes ;  I  have, 
however,  as  all  my  predecessors  from  time  immemorial  have  done, 
retained  my  other  business,  such  as  conveyancing  and  the  manage- 
ment of  estates,  and  in  doing  so  I  have  had  the  assistance  of  a  partner 
in  that  department  of  business,  so  that  my  attendance  on  the  duties 
of  my  office  has  not  been  in  any  respect  interfered  with.*' 

H.  Maxwell  Inglis,  P.C.S.,  W.S.,  Edinburgh,  carrying  on  business 
as  such. 
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Alex  Mann,  Clerk  of  the  Bills,  in  partnership  with  Mr.  Alex. 
Duncan,  solicitor,  LeitL 

|SHESI7F  GOUBT  OF  CHANCEBY. 

Adam  Morrison,  SheriflT-Clerk  of  Chancery,  S.S.C. ;  but  he  does 
not,  either  in  his  own  name,  or  in  partnership  with  any  other  person 
or  persons,  practise  before  the  Sheriff  Court  of  Chancery. 

t  SHEfilFF  GOUBTS. 

Aberdeen. — John  Legertwood,  Sheriflf-Clerk,  advocate  in  Aber- 
deen, carries  on  the  business  of  a  conveyancer  in  Aberdeen  in  part- 
nership with  Sobert  Legertwood,  advocate,  Aberdeen,  under  the  firm 
of  J.  &  R.  Legertwood. 

Do. — Alexander  Henderson  Chalmers,  Commissary  Clerk,  W.S., 
Edinburgh,  in  partnership  with  John  Auld,  firm  Aidd  &  Chalmers^ 
W.S. 

Do. — James  Augustus  Sinclair,  Clerk  of  the  Peace,  C.A,  &  bank 
agent  in  Aberdeen. 

Ayr. — Evan  A.  Hunter,  Sheriff-Clerk,  W.S.,  Edinburgh,  in  part- 
nership with  others  under  the  firm  of  Hunter,  Blair,  &  Cowan,  W.S., 
Remarks :  "  Mr.  Hunter  does  not  carry  on  business  in  Ayrshire." 

Do. — Robert  Goudie,  junr.,  Commissary  Clerk,  solicitor,  Ayr. 

Do. — Charles  George  Shaw,  Clerk  of  the  Peace,  solicitor,  Ayr. 

Banff. — John  Forbes,  Commissary  Clerk,  solicitor  and  procurator 
before  sheriff  and  other  courts  in  county  and  Burgh,  exclusive  of  the 
courts  in  which  he  is  clerk. 

Do. — John  Allan,  Clerk  of  the  Peace,  solicitor  and  procurator  be- 
fore sheriff  and  other  courts  in  county  and  burgh,  exclusive  of  the 
court  in  which  he  is  clerk. 

Bebwick. — ^Robert  Romanes,  Commissary  Clerk,  solicitor  in  Lon- 
don. 

Do. — Jonathan  Melrose,  Clerk  of  the  Peace,  partner  of  the  firm 
of  Melrose  and^Porteous,  solicitors,  Coldstream. 

Bute. — ^Daniel  Macbeth,  Sheriff-Clerk,  Commissary  Clerk,  and 
Clerk  of  the  Peace,  agent,  Rothesay. 

Caithness. — William  Miller,  Commissary  Clerk,  and  Clerk  of 
the  Peace,  Procurator  before  the  Sheriff  Court  of  Caithness. 

Clackmannan. — John  Ewing,  Commissary  Clerk,  Procurator  be- 
fore the  Sheriff  Court  of  Clackmannanshire. 

Do. — David  M*Watt,  Clerk  of  the  Peace,  Procurator  before  the 
Sheriff  Court  of  Clackmannanshire. 

Dumbabton. — John  Denny,  Clerk  of  the  Peace,  writer  in  Dum- 
barton. 

DuMFBiES. — Henry  Gordon,  Sheriff-Clerk,  a  partner  of  the  firm  of 
Gordon  &  Whitelaw,  writers,  Dumfries. 

Do. — Christopher  Harkness,  Commissary  Clerk,  and  Clerk  of  the 
Peace,  writer  in  Dumfries. 

Edinbubgh. — James  L.  Hill,  Commissary  Clerk,  W.S.,  and  carries 
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on  business  in  Edinburgh  as  a  W.S.,  in  partnership  under  the  fitm 
of  Hill,  Eeid,  and  Drummond,  W.S. 

Do.— John  Gillespie,  Clerk  of  the  Peace,  W.S.  in  Edinburgh. 

Fife. — ^Wm.  Horsburgh,  Clerk  of  the  Peace,  procurator  or  agent 
in  Cupar. 

FoBFAR — David  Small,  Clerk  of  the  Peace,  solicitor  in  Dundee. 

Kincardine. — Alex.  Gordon  Brown,  Clerk  of  the  Peace,  procurator 
or  agent  in  Stonehaven. 

Lanark. — George  Crawford,  Clerk  of  the  Peace  for  Lower  Ward, 
acts  as  conveyancer  in  Glasgow,  but  does  not  practice  before  the 
sheriflf  or  other  local  courts. 

Do. — ^Wm.  Morrison,  Clerk  of  the  Peace  for  the  Upper  Ward,  agent 
or  solicitor  in  Lanark,  and  practising  as  such  except  in  the  court  of 
which  he  is  clerk. 

Do. — James  Gebbie,  Clerk  of  the  Peace  for  Middle  Ward,  agent  or 
solicitor  in  Srathaven,  and  practising  as  such,  except  in  the  court  of 
which  he  is  clerk. 

Linlithgow. — John  Hardy,  SheriflP-CIerk,  Commissary  Clerk,  and 
Clerk  of  the  Peace,  general  agent  and  law  conveyancer  in  Linlith- 
gow, but  not  as  an  agent  or  solicitor  in  any  court. 

Nairn. — ^Wm.  Dick,  Clerk  of  the  Peace,  solicitor  or  agent,  Nairn. 

Peebles. — William  Stuart,  Sheriff-Clerk,  Commissary  Clerk,  and 
Clerk  of  the  Peace,  cames  on  agency  business  in  Peebles  with  a 
partner.  Eemarks :  Mr.  Stuart  in  a  note  says,  "  Mr.  Stuart  is  Sheriflf 
Clerk,  Commissary  Clerk,  and  Clerk  of  the  Peace ;  he  is  a  partner 
of  the  firm  of  Stuart  &  Blackwood,  Peebles,  who  transact  business  as 
bank  agents,  conveyancers,  factors  for  estates,  assurance  company 
agency,  and  such  like.  All  business  connected  with  the  courts  above 
mentioned  is  excepted  from  the  co-partnery.  Mr.  Blackwood  has 
no  participation  in  the  salary  and  emoluments  derived  from  the  above 
oflRces,  and  Mr  Stuart  has  no  interest  whatever  in  Mr  Blackwood's 
business  as  a  procurator  in  these  courts.'' 

Perth. — ^William  Young,  Commissary  Clerk,  in  partnership  with 
his  son,  under  the  firm  of  W.  &  W.  R  x  oung,  bankers  and  solicitors, 
Auchterarder. 

Do. — ^Robert  Martin,  Clerk  of  the  Peace,  solicitor,  Perth. 

Renfrew. — John  Bartlemore,  Commissary  Clerk,  writer.  Paisley. 

Do.-!— Robert  Wright,*  Clerk  of  the  Peace,  writer,  Greenock. 

Ross. — ^William  Moffat,  Clerk  of  the  Peace,  partner  of  the  firm  of 
Moffat  and  Dewar,  solicitors,  DingwalL 

Selkirk. — John  Lang,  Sheriff-Clerk,  Commissary  Clerk,  and  Clerk 
of  the  Peace,  in  partnership  with  another  as  solicitor  or  agent  in 
Selkirk.  Remarks :  Mr  Lang  states  that  he  has  no  interest  in  any 
court  business  which  may  be  conducted  by  his  partner  before  the 
courts  of  which  he  is  clerk. 

Stirling. — Thomas  L  Galbraith,  Sheriff-Clerk,  writer  in  Stirling. 

^  Bfr  Wright  died  after  the  return  was  made,  and  Mr  Bartlemore  has  been  ap- 
pointed to  succeed  him. 
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Do. — Andrew  Hutton,  Commissary  Clerk,  writer  in  Stirling,  in 
partnership  with  another. 

Sutherland. — No  return. 

Wigtown. — Alex.  Ingram,  Clerk  of  the  Peace,  Procurator  before 
the  Sheriff  and  Commissary  Courts  of  the  county. 

Zetland. — George  Smith,  S.S.C.,  Sheriff-Clerk,  conveyancer  and 
practitioner  before  the  Commissary  and  Justice  of  Peace  Courts,  and 
conducts  general  business  exclusive  of  Sheriff-Court  business. 

Do. — Samuel  Henry,  Commissary  Clerk,  Prqpurator  before  the 
Sheriff  Court,  and  conducts  general  business,  exclusive  of  procedure 
before  the  Commissary  Court. 

Note. — ^Depute  or  Assistant  Clerks  in  the  Sheriff,  Commissary,  and 
Justice  of  Peace  Courts,  appointed  by  the  Principal  Clerks  of  these 
courts,  and  clerks  in  Burgh  and  Police  Courts  are  not  included  in 
this  return.  (Signed)  T.  G.  Murray,  Crown  Agent  for  Scotland, 
Edinburgh,  26th  June,  1867. 


C0rresponbtna. 

ANSWERS    TO    QUERIES. 

I.— (Ante,  p.  507.)  There  seems  to  be  no  doubt  as  to  the  first  point  here,  viz., 
that  no  purchaser  can  be  coropcUed  to  fulfil  a  contract  of  sale  of  land  the  title  of 
which  is  in  such  a  condition  as  is  described.  As  to  the  question  whether  any  remedj 
exists  by  which  the  trustees  may  either  safely  continue  to  hold  the  long  lease  for 
the  beneficiaries,  or  may  be  enabled  to  give  a  good  title  to  a  purchaser,  it  occurs  to 
me  that  a  new  lease  by  the  proprietor  for  the  unexpired  period  of  the  original  term 
is  not  open  to  the  objection  suggested  by  R  B.  For,  even  if  the  proprietor  were 
to  resume  the  subjects,  there  is  nothing  to  hinder  him  from  giving  them  out  again 
on  a  Montgomery  lease  for  any  period  not  exceeding  ninety-nine  years.  And  if  he 
gives  them  to  the  original  tenant  at  the  original  rent  I  cannot  see  that  that  would  be 
a  contravention  of  the  entail  because  of  the  rent  being  less  than  he  (the  proprietor) 
could  get  for  the  land  together  with  the  villa  now  erected  on  it.  The  alienation  of 
the  villa  and  accessories  of  the  land  to  the  original  tenant's  representatives  at  the 
old  rent  would  not  be  gratuitous,  because,  if  the  proprietor  resumed  possession  of 
the  subjects  and  ousted  them,  he  would  be  bound  (always  assuming  their  author*! 
bona^fides  in  building  on  the  subjects)  to  recompense  them  for  the  outlay  on  the  sub- 
jects so  far  as  he  himself  was  lucratut  thereby.  (See  BelFs  Princ.  53S).  And  there 
is  no  reason  why  he  should  not  take  the  short  way  of  arriving  at  the  same  result 
without  litigation  or  dispute  by  letting  the  lands  anew  to  the  original  tenant's  trus- 
tees for  the  remainder  of  the  original  term.  For  the  sake  of  making  the  arrange- 
ment doubly  secure,  the  new  lease  might  narrate  the  circumstances  in  which  it  is 
granted  and  the  obligation  of  recompense,  and  it  might  be  granted  (though  I  should 
think  this  quite  unnecessary)  with  the  consent  of  the  substitutes  in  the  entail  next 
to  succeed.  Indeed,  if  they  are  as  favourably  disposed  as  the  proprietor,  the  trustees 
might  at  no  very  gre-at  expense,  if  circumstances  are  favourable,  obtain  a  disentail 
of  the  lands  embraced  in  the  lease.  But  surely  any  purchaser  would  be  satisfied 
with  a  new  lease  in  the  terms  I  have  mentioned. — G. 


IJtohs  of  Cases. 


THE  SHERIFF  COURTS. 


(Renfrewshire  S.  D.  Court  at  Oreenock,  before  Sheriff  Fraser,  July  31.) 

Demurrage. — A  bill  of  lading  for  sugar  on  board  the  b.b.  Stettin  frf  m  Pfn- 
kirk  to  Greenock,  contained  a  clause — "  k  reclamer  dans  lea  24  heurs  de 
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rarriY^e  sons  peine  de  payer  gardicnnage  etmagasinage."  This  actioD  was 
brought  against  consigneas  for  charges  paid  by  the  shipmaster  to  the  custom 
house  authorities  for  watching  sugar  and  for  piling  it  up  in  the  shed 
when  discharged.  The  shipmaster  founded  on  the  English  cases  which 
are  thus  summarized  by  Maude  and  Pollock,  Merck.  Sh,  307  (3d  ed.). — 
"  Where  the  parties-enter  into  a  positive  contract  that  the  goods  shall  be 
taken  out  of  the  ship  within  a  certain  number  of  days  from  her  arrival,  the 
contract  must  be  construed  strictly,  and  demurrage  becomes  payable  for 
any  delay  beyond  the  period  fixed  upon  which  is  not  owing  to  the  default 
of  the  shipowner,  even  although  it  may  be  caused  by  an  accident  or  impedi- 
ment over  which  the  freighter  has  no  control  —  as,  for  instance,  by  the  neces- 
sity for  the  removal  of  superincumbent  goods  by  the  crowded  state  of  the 
docks,  or  by  custom  house  or  government  restraints  or  regulations ;  and 
this  has  been  held  to  be  so  even  although  no  notice  of  the  ship's  arrival 
has  been  given  to  the  consignees,  or  to  the  indorsers  of  the  bills  of  lading." 
Serious  doubts  as  to  the  doctrine  were  expressed  by  Lord  Tenterden  in 
Rogers  v.  Hunter ^  1  Mo.  k  M.  63,  and  Dohaon  v.  Droop,  1  Mo.  &  M.  441. 
The  defrs.  contended  that  the  shipmaster  had  not  been  ready  to  deliver  the 
goods,  which  were  piled  up  along  with  sugars  belonging  to  other  consigneeF, 
and  undistinguishable,  and  that  they  could  not  be  liable  for  expenses  of 
watching  &c.  until  their  sugars  were  separated  and  ready  for  delivery.  But 
the  Sheriff  adopted  the  view  stated  by  the  more  recent  English  writ«^rs, 
holding  that  the  question  was  really  one  of  construction  of  the  contract, 
which  might  be  so  expressed  as  to  get  rid  of  all  difficulty.  He  said :  ^'  Don't 
the  words  *■  k  reclamer '  just  mean  that  the  consignees  are  to  be  ready  them- 
selves to  wait  on  and  select  their  own  packages  as  they  are  landed  from 
the  ship,  just  as  a  traveller  would  have  to  wait  and  receive  his  portmanteau 
from  the  luggage  van  ?  And  if  the  customs  regulations  render  it  necessary 
that  their  goods  be  watched,  is  not  the  contract  quite  clear  that  the  expense 
of  doing  so  is  to  be  borne  by  the  consignee? ''  He  thought  a  proof  that 
the  consignees  were  ready  to  take  delivery  of  their  goods  would  not  be  re- 
levant, and  decerned  against  the  consignees.  We  are  not  aware  that  there 
is  any  reported  Scotch  case  on  the  subject. 
Act—R  Neill     AU.—W.  M'Clure. 

(Forfarshire  at  Dundee,  before  Sheriff  Smith,  Oct.  9.) 

Debts  Recover]/  Act — Sheriff'' Clerk — Preparation  of  Summonses. — 
This  was  the  first  Court  held  for  cases  under  30  and  31  Vict.,  c.  96. 
Last  Court  day,  Mr  Paul  brdught  under  the  notice  of  the  Court  the  pro- 
visions of  the  Act  relative  to  the  duty  of  the  Sheriff-clerk  in  the  issuing  of 
the  summonses,  and  the  Sheriff  intimated  his  willingness  to  consider  the 
matter.     Before  the  business  was  entered  on. 

The  Sheriff  said, — Last  Court  day  a  motion  was  made  by  Mr  Paul  that 
instructions  be  given  to  the  Clerk  of  Court  that,  on  receiving  a  copy  of  the 
account  to  be  sued  for,  under  the  Debts  Becovcry  Act,  he  shall  fill  up  and 
issue  a  summons  for  the  same.  I  do  not  think  it  my  duty  to  give  these  in- 
structions to  the  Clerk  of  Court,  and  as  the  matter  is  one  of  public  import- 
ance, I  shall  state  the  grounds  of  this  opinion.  It  appears  that  it  has  been 
the  practice  in  Forfarshire,  Perthshire,  and  some  otner  counties  for  parties 
who  wish  to  take  proceedings  under  the  Small  Debt  Act  to  obtain,  at  the 
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office  of  tbe  Sheriff-olerk,  by  merely  presenting  a  ooipj  of  the  aocount  to  be 
sued  for,  a  summons — ^filled  up  and  signed,  and  ready  for  execution.     This 
is,  no  doubt,  a  very  convenient  arrangement  for  the  procurators,  and,  al- 
though the  Sheriff'Clerk  is  quite  at  liberty  to  continue  the  practice  if  he 
thinks  proper,  I  am  of  opinion  that  he  is  not  bound  to  do  so.     At  common 
law  he  is  under  no  obligation  to  act  the  part  of  a  solicitor  for  one  of  the 
parties,  for  the  whole  theory  of  his  office  is  perfect  neutrality  between  the 
contending  litigants.     He  is  not  required  to  frame  summonses  in  the  ordi- 
nary  Court,   and  he  must  be  equally  entitled  to  decline   doing  so  in 
Small  Debt  cases,  unless  the  duty  has  been  expressly  imposed  upon  him  by 
the  statutes  creating  the  summary  jurisdiction.     I  have  been  unable  to  find 
any  such  provision  in  either  the  Small  Debt  Act  or  the  Debts  Recovery 
Act     On  the  contrary,  there  is  abundant  evidence  that  it  was  the  inten- 
tion of  Parliament  that  the  party  himself  should  first  prepare  his  own  writ 
agreeably  to  the  form  in  schedule  (A),  and  then  take  it  to  the  office  of  the 
Clerk  to  be  there  signed  by  him — "which  summons  or  complaint  being 
signed  by  the  Sheriff- clerk  shall  be  a  sufficient  warrant  and  authority  to 
any  Sheriff-officer  for  summoning  the  defenders,"  &c.     A  summons,  even 
under  the  Small  Debt  Act,  is  a  very  formal  instrument.     It  must  still  set 
forth,  in  a  tolerably  relevant  form,  "the   origin  of  debt,  or  ground  of 
action."     If  the  action  were  thrown  out  on  the  ground  of  any  defect,  & 
claim  of  damages  would  lie  against  the  procurator  or  other  person  who  un- 
dertook its  preparation.     And  it  is  not  to  be  supposed  that  if  Parliament 
had  intended  these  duties  to  be  discharged,  or  risks  to  be  incurred  by  a 
public  functionary,  it  would  have  abstained  from  saying  so  in  the  clearest 
terms.     But,  whatever  doubt  may  be  felt  as  to  the  true  reading  of  section 
8,  the  matter  is  made  perfectly  clear  by  the  terms  of  section  9,  for  it  is 
there  said  that  any  person  wishing  to  pursue  a  furthcoming  in  the  summary 
mode  provided  by  the  Act,  "  shall  proceed  by  summons  or  complaint,  agree- 
ably to  the  form  in  schedule  D,"  &c.,  which  summons  or  complaint  is  to  be 
afterwards  signed  by  the  Sheriff-clerk.   The  meaning  of  these  words  clearly 
is  that  the  party  himself  shall  frame  his  own  summons  in  the  form  appended 
to  the  statute.     No  doubt,  by  section  25,  the  Sheriff-clerk  is  required  to 
appoint,  at  the  seat  of  each  Small  Debt  Circuit  Court,  a  depute  Clerk,  "  or 
other  proper  person  resident  in  the  place,  to  issue  the  summonses  or  com- 
plaints which  may  be  applied  for  and  issued  under  the  provisions  of  the 
Act."     This,  however,  obviously  refers  to  the  printed  forms  of  summons, 
of  which  the  Sheriff-clerk  is  apparently  expected  to  have  a  stock  on  hand 
ready  for  public  use.     It  was  contended  that  the  Debts  Recovery  Act 
assumed  that  the  preparation  of  summonses  would  be  undertaken  by  the 
Sheriff-clerk,  for  section  18  declared  that  the  fee  to  be  allowed  the  procura- 
tor should  cover,  inter  alia,  "  revising  summons."     This,  however,  does 
not  help  the  argument,  but  the  contrary ;  for  if  the  Sheriff- clerk  prepared 
the  summons,  the  procurator  would  have  no  opportunity  of  revising  it,  see- 
ing it  would  come  to  him  signed  and  ready  for  execution.     The  words 
rather  show  that  the  procurator  is  to  revise,  the  summons  before  sending  it 
to  the  office  of  the  Sheriff-clerk  for  his  signature,  which  is  the  warrant  for 
serving  it  on  the  defender.     I  quite  sympathise  with  the  profession  in  the 
feeling  that,  under  the  new  Act,  they  have  many  duties  to  perform  for  an 
insufficient  remuneration.     It  would,  however,  be  only  extending  this  in- 
justice to  transfer  a  portion  of  these  duties  to  public  officials,  on  whose 
shoulders  Parliament  has  nowhere  said  they  shall  be  placed. 
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TO  OUR  READERS. 


The  Publishers  have  to  intimate  that  from  the  beginniti^f  the  year 
1868  the  Scottisk  Law  Magaame  and  Sheriff-Court  Jteporter, 
hitherto  published  in  Glasgow  by  Messrs  Murray  and  Son,  will 
be  united  with  this  Journal,     The  field  in  which  a  professional 
journal  in  Scotland  must  seek  for  support  is  so  limited  that  two 
publications  cannot,  as  experience  has  more  than  once  proved,  be 
long  conducted  without  pecuniary  loss  to  one,  most  probably  to 
both.    There  is  not,  in  a  profession  probably  numbering  less  than 
2000  members,  all  of  whom  are  engaged  in  arduous  and  difficult 
labour,  either  writing  or  reading  power  sufficient  to  support  two 
publications  of  this  kind.    In  announcing  therefore  this  amalgama- 
tion, the  Publishers  venture  to  express  a  hope  that  the  absence  of 
competition  will  prove  a  public  benefit.     It  will  enable  them,  if 
they  are  supported  as  there  is  reason  to  expect  that  they  will  be, 
to  make  several  very  material  improvements  in  the  Journal  of 
Juri^prvdefnce,     The  main  object  of  the  Scottish  Law  Magazine 
was  to  furnish  accurate  reports  of  the  more  important  cases 
decided  in  the  Sheriff  Courts,  and  we  believe  that  by  the  co- 
operation of  many  of  the  Sheriffs  and  others,  the  publishers 
succeeded  in  carrying  out  that  olgect.     The  Journal  of  Juris- 
prudence  has  already  begun  to  give  reports  of  decisions  in  the 
Sheriff  Courts.     They  have  also  made  arrangements  for  noticing, 
with  fuller  knowledge  and  sympathy,  matters  of  local  interest, 
especially  in  Glasgow.     They  have  thus  adopted  what  have  been 
the  main  features  of  the  Scottish  Law  Magazine.     Although  the 
Journal  of  Jurisprudence  is  naturally  conducted  in  Edinburgh,  it 
will  endeavour,  as  it  has  hitherto  done,  to  avoid  being  identified 
with  any  metropolitan  or  professional  clique,  and  its  pages  will 
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"be  open  to  the  free  discussion  of  every  subject  of  interest  connected 
with  the  law  of  Scotland  and  its  administration. 

The  Publishers  beg  leave  to  remind  their  readers  that  such 
an  enterprise  as  the  Journal  of  Juriaprtidence  is  necessarily 
carried    on    under    considerable    disadvantages      They  cannot 
better  describe  its  position  than  in  the  words  which  they  used  at 
the  close  of  the  tenth  year  of  its  existence,  in  January  last     "  It 
addresses  a  limited  class  ;  its  colitributors  must,  almost  as  a  matter 
of  course,  be  professional  men,  whose  papers  are  written  in  the 
intervals  of  more  engrossing  business;   and  the  subjects  with 
which  it  has  to  deal  are  technical,  and  often  very  dry.     Still, 
although  the  Publishers  are  conscious  of  many  shortcomings,  they 
can  look  back  on  the  past  ten  years  with  some  satisfaction.    They 
have  suc(eel3d  in  establishing  a  l^al  periodical  for  Scotland, 
which  has  been  useful  in  suggesting,  in  explaining,  or  in  preparing 
the  way  for  most  of  the  important  legal  reforms  which  have 
been  effected  since  the  commencement  of  its  career,  and  which 
has  endeavoured  to  discuss  with  calmness  and  impartiality  every 
question  of  the  day  interesting  to  the  legal  profession.     At  the 
commencement  of  its  Eleventh  Volume,  the  Publishers  respect- 
fully remind  their  readers  that  they  may  do  much  to  sustain  the 
vitality  of  such  a  periodical,  not  only  by  obtaining  new  subsciibers, 
but  by  suggesting  to  the  Editor  such  subjects  of  discussion  as 
may  arise  within  their  own  experience,  and  by  submitting  their 
own  views  on  such  subjects  to  the  public  through  the  pnges  of 
the  JoumdL     On  the  part  of  the  Publishers  and  Conductors,  no 
pains  will  be  spared  to  make  the  Journal  of  Jurisprudence  (to 
use  the   language  of  its  first  Preface)  'a  useful  and  complete 
Compendium  of  the  Law  and  Legislation  of  the  year;    while 
increasing  attention  will  be  paid  to  the  discussion  of  measures  in 
progress,  and  reforms  contemplated.' 

"  The  '  Digest  of  Cases '  has  always  been  an  important  part  of 
the  Journal.  Great  care  will  in  future  be  bestowed  on  the  pre- 
paration of  these  brief  reports  (which  will  include  cases  decided 
up  to  the  20th  of  the  preceding  month) ;  and  it  is  hoped  that 
they  may  serve  the  same  purpose  in  Scotland  as  the  '  Notes  of 
Cases '  now  published  by  the  Council  of  Law  Reporting  and  the 
Law  Journal  in  England.  Among  the  English  cases,  those 
which  have  a  special  interest  for  Scotch  lawyers  will  be  more 
fully  reported." 

Edikbusoh,  Nov.  28, 1867. 
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PROOF  OF  LOAN  IN  SMALL  DEBT  COURTS. 

The  Small  Debt  Court,  though  often  made  the  subject  of  ridicule 
and  vituperation,  is  in  reality  one  of  the  most  useful  institutions,  and 
is  extremely  popular  among  that  large  class  of  the  community  to 
whom  prompt  and  inexpensive  decisions  on  the  little  transactions 
in  which  they  are  engaged  are  of  vital  importance.  It  is  emphati- 
cally the  poor  man's  court ;  and  as  we  can  hardly  fancy  how  the 
little  trader  got  on  at  all  before  its  institution,  so  we  believe  there  is 
nothing  which  he  would  more  deprecate  than  any  enactment  by  which 
its  present  efficiency  should  be  impaired.  One  of  its  most  character- 
istic and  vital  peculiarities  is  finality.  Without  this,  there  might  be 
less  apparent  risk  of  injustice,  but  from  the  expense  inseparable 
from  advocation  or  suspension,  there  would  be  the  certainty  of  much 
more.  At  the  same  time,  it  is  not  to  be  concealed  that  the  want  of 
some  means  whereby  an  authoritative  direction  could  be  obtained 
firom  the  Supreme  Courts  is  an  evil  of  no  small  magnitude,  inasmuch 
as  that  uniformity  in  the  administration  of  law — that  universality 
of  rule — which  is  often  of  more  importance  than  the  equity  of  the 
rule  itself,  cannot  be  secured.  In  England,  this  is  obtained  by  means 
of  a  "  case "  in  which  the  facts,  the  law,  and  the  decision,  are  sue* 
cinctly  stated,  and  which  is  presented  to  one  of  the  Superior  Courts 
for  authoritative  decision,  whenever  a  question  of  law  arises  for  which 
there  is  no  previous  rule  established.  For  some  unexplained  and 
probably  inexplicable  reason,  the  "case"  like  many  other  useful 
English  expedients,  has  been  hitherto  (except  in  revenue  and  regis- 
tration cases,  and  under  one  or  two  not  very  important  statutes) 
denied  to  Scotland,  and  the  result  is  that  in  many  respects  the  law 
and  practice  of  our  Small  Debt  Courts  present  a  curious  variety, 
which  adds  neither  to  the  dignity  of  the  tribunal  nor  to  the  comfort 
of  the  litigants. 

A  very^  remarkable  example  of  this  will  be  found  in  the  law 
applicable  to  the  proof  of  loans  under  JPS  6s  8d,  which  still  remains 
in  the  greatest  uncertainty — ^some  small  debt  judges  allowing  such 
loans  to  be  proved  protit  de  jure;  while  others  rigidly  reject  all 
evidence  but  that  of  writ  or  oath.  Nay,  it  is  said  that,  until 
recently,  the  practice  varied  in  the  same  Court  according  to  the 
view  of  the  Sheriff- Substitute  who  happened  to  sit  for  the  day. 
It  is  unnecessary  to  enlarge  on  the  great  injustice  which  must  of 
necessity  arise  from  this  difference— individuals  being  led  to  conduct 
their  transactions  on  one  principle,  only  to  find  that  they  are  pre- 
vented from  enforcing  them  by  the  operation  of  another.  The  evil 
is  indeed  so  great  as  to  call  for  legislative  interference,  if  a  remedy 
cannot  be  obtained  from  the  Supreme  Court.  In  the  meantime,  it 
is  curious  to  note  how  little  authority  there  is  on  a  matter  which 
must  be  of  daily  occurrence,  and  how  even  that  little  appears  to  be 
almost  equally  divided  on  both  sides  of  the  question. 
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Those  who  support  the  view  that  proof  of  loan  should  be  unre- 
stricted are  ready  to  argue  that,  whatever  doubt  may  exist  as  to 
proving  loans  under  XlOO  scots  (£8  6s  8d)  otherwise  than  by  writ  or 
oath,  there  is  no  such  ''restriction''  as  to  proof  of  payments  of  debt 
or  of  the  loan  itself,  if  otherwise  established,  since  it  is  well  known 
that  up  to  £8  6s  8d  such  payments  may  be  proved  protU  de  jure. 
There  is  no  doubt  great  force  in  this  argument ;  for  if  the  object  of 
the  alleged  restriction  be  the  prevention  of  fraud,  it  is  difficult  to  see 
why  fraud  should  be  more  likely  to  occur  in  proving  a  loan  than  in 
proving  its  payment,  or  why  a  contract  should  not  be  capable  of 
being  established  by  the  same  mode  of  proof,  which  is  admittedly 
sufficient  for  its  extinction.  The  authority  of  Erskine  may  also  be 
appealed  to  in  support  of  the  view  that  small  loans  admit  of  unre- 
stricted proof;  for  after  laying  down  the  general  rule  as  to  proof  by 
writ  or  oath  in  apparently  broad  terms,  he  adds — "Yet  a  debt 
constituted  by  mutuum,  when  it  did  not  exceed  jL^IOO  scots,  was 
allowed  to  be  proved  by  witnesses ''  (iv.  2,  20),  and  refers  to  the  case 
of  The  Hammermen  of  Glasgow  v.  Crawford,  March  5,  1628,  M. 
2247,  12,408.  The  case  of  Thailane  v.  Orrock,  1673,  M.  12,585, 
seems  likewise  to  favour  this  view ;  but  the  authority  most  commonly 
relied  on  by  the  supporters  of  unrestricted  evidence  is  Braid  v.  Linton, 
3d  March  1858,  as  reported  30  Soot  Jur.,  385.  Mr  Dickson  adopts 
the  same  view,  Evid.  §  592.  It  ia  also  worthy  of  remark  that  in 
England  loans  as  well  as  payments  to  any  amount  may  and  might 
always  have  been  proved  without  restriction  except  in  cases  struck 
at  by  the  Statute  of  Frauds ;  and  that  there  is  great  reason  to 
believe  this  was  also  the  ancient  law  of  Scotland,  until  the  disuse  of 
trial  by  jury  rendered  the  admission  of  evidence  at  large  open  t*^ 
much  abuse.  Some  therefore  have  argued  that  the  admission  of 
evidence  prout  de  jwre  up  to  dPlOO  scots,  both  in  loans  and  pay- 
ments, is  nothing  else  than  the  remains  of  our  ancient  law.  It 
should  not  be  forgotten  that  the  limit  of  ^100  scots,  which  so  often 
appears  in  the  old  law  of  Scotland,  is  not  properly  represented  by 
the  supposed  modern  equivalent  of  «£8  6s  8d ;  for  this  limit  first 
appears  at  a  period  in  our  history  when  the  necessities  of  the  govern- 
ment had  not  yet  debased  the  currency,  and  when  £100  scots,  viewed 
in  relation  to  the  then  prices  of  commodities,  was  really  of  more 
marketable  value  than  the  present  ^1 00  sterling. 

Those  who  maintain  that  loans,  even  of  the  smallest  amount,  can- 
not be  proved  otherwise  than  by  writ  or  oath,  are  accustomed  to 
point  to  the  authority  of  Lord  Stair,  who  certainly  lays  down  the 
rule  of  writ  or  oath  as  applicable  to  all  cases,  without  exception 
(Stair  iv.  43,  4),  and  also  to  that  of  Baron  Hume,  who  supports  this 
view  in  the  most  emphatic  manner.  In  reporting  the  case  of 
Tarbet  v.  Bennet,  Dec.  22,  1803  (Hume  500),  he  takes  occasion  to 
observe  that »"  It  is  a  known  nile  of  our  law  that  a  loan  of  money, 
*  how  inconsiderable  soever  the  sum,  can  be  established  by  the  writ 
*'  only  or  oath  of  party  ;'*  and  he  adds,  in  a  note,  that  **  The  case  of 
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'^  ihe  Hammermm  of  Olasgow  may  seem  to  be  an  authority  on  the 
"  other  side,  when  the  sum  does  not  exceed  «£^100  scots  (^  6s  8d) ; 
"but  this  is  the  only  case  to  that  effect,  and  it  was  attended  with 
"  some  circumstances  which  might  be  held  to  take  it  out  of  the  ordi- 
"  nary  rule.'*  In  his  MS.  Lectures  (for  the  quotation  from  which  we  are 
indebted  to  Mr  Macdouald,  the  learned  author  of  "A  Practical 
Treatise  on  the  Criminal  Law  of  Scotland  '*),  after  speaking  of  the 
rule  as  to  writ  or  oath;  Baron  Hume  adds — "  Farther,  it  makes  no 
"  difference,  as  I  understand,  in  this  question  of  evidence,  whether 
the  sum  be  great  or  small,  or  even  as  low  as  £100  scots.  'Tis  true 
you  find  a  judgment  in  Dune's  Collection,  5th  March  1628 — 
"  Hammermen  of  Glasgow — which  may  seem  to  be  a  precedent  to 
"  the  contrary.  But  that  case  was  attended  with  circumstances  (as 
"  you  will  find  on  consulting  the  report)  to  take  it  out  of  the  ordi- 
"  nary  rule.**  Mr  Tait,  at  p.  307  of  the  3d  edition  of  his  work 
on  evidence,  comments  on  the  decision  of  "  The  Hammermen 
"  of  Glasgow  "  thus — "  In  that  case  a  bond  had  been  given  for  the 
'*  money,  which  had  been  mislaid,  and  the  witnesses  saw  the  sum 
"  lent,  and  knew  that  interest  had  been  paid  upon  it,  which  circum- 
stances, particularly  the  last,  took  the  case  in  some  measure  out  of 
the  general  rule.  And  even  in  those  circumstances,  the  decision, 
"  which  is  of  old  date,  seems  not  beyond  doubt  as  a  precedent.*'  As 
regards  the  dictum  of  Mr  Erskine,  it  has  been  remarked  that  he 
does  not  give  the  case,  as  establishing  the  existing  state  of  the  law 
on  this  subject,  but  merely  as  showing  what  at  a  former  period  had 
been  decided,  &nd  that  the  mere  fact  of  his  putting  the  statement  in 
the  past  tense  is  stroiig  evidence  that  he  doubted  its  being  still  a 
Mnding  authority.  With  reference  to  the  case  of  Braid  v.  Linton^ 
it  is  noticed  that  the  report  in  Shaw  and  Dunlop  is  very  different 
from  that  in  the  Jurist,  insomuch  that  the  decision  seems  rather  to 
point  the  other  way.  It  is  also  said,  and  every  person  conversant 
with  the  practice  in  Small  Debt  Courts  will  probably  indorse  the 
^pinion,  that  when  evidence  prout  dejure  of  small  loans  is  admitted, 
experience  shows  the  relaxation  does  not  operate  beneficially.  As  to 
ihe  analogy  between  proof  of  payment  of  debts  and  evidence  of  loan, 
it  has  been  observed  that  the  very  number  and  endless  recurrence 
of  ready-money  payments  in  small  sales  necessitates  some  relaxation 
of  the  rule,  but  that  no  such  imperative  necessity  can  be  pleaded  in 
the  case  of  loans  of  hard  cash,  which  it  is  not  the  policy  of  the  law 
to  countenance. 

Such  is  a  short  reswmi  of  the  alignments  and  authorities  commonly 
relied  on  by  those  who  respectively  take  the  negative  and  affirmative 
of  this  curious  question  of  Scotch  law  ;  and  after  impartially  weigh- 
ing both,  it  seems  impossible  to  say  which  is  entitled  to  the  greatest 
confidence.  Probably  in  this,  as  in  many  other  instances,  the  prac- 
tice has  always  varied,  and  the  matter  can  only  be  definitively  settled 
by  legislative  intervention,  or  by  some  Act  of  Sederunt,  if  such  a 
power  be  still  competent  to  the  Supreme  Court.   It  would  be  obliging 
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if  some  of  the  readers  of  the  Journal  would  favour  the  public 
with  any  views  or  information  they  may  have  on  a  subject  of  such 
practical  and  even  antiquarian  interest. 


AEE  BUEGH  MAGISTRATES  ACTING  AS  JUSTICES  OF 
PEACE  ENTITLED  TO  ACT  AS  COMMISSIONERS  OF 
SUPPLY  WITHOUT  PROPERTY  QUALIFICATION? 

This  question  has  lately  been  raised  in  Forfarshire,  and  was  re- 
ferred by  a  General  Meeting  of  the  Commissioners  of  Supply  to  a 
Committee,  consisting  of  the  Sheriff  of  the  County  and  the  Sherififs- 
Substitute  at  Dundee  and  Forfar.  A  very  able  and  exhaustive 
memorandum  prepared  by  Mr  Anderson,  the  Clerk  of  Supply,  on 
the  one  side,  and  "  a  statement  of  the  grounds  on  which  the  first  and 
second  Bailies  of  Dundee  claim  to  act  as  Commissioners  of  Supply/' 
on  the  other  side,  were  laid  before  the  Sheriffs,  who  returned  the 
following  opinions  against  the  claim,  which  we  are  permitted  to 
print.  Mr  Anderson  informs  us  that  he  has  communicated  with  the 
other  Clerks  of  Supply  in  Scotland,  who  all  agree  with  him  on  the 
subject.  We  are  also  politely  furnished  by  Dr  Barclay,  the  Sheriff- 
Substitute  of  Perthshire,  and  the  learned  and  laborious  author  of 
many  books,  with  "  Notes  "  on  the  subject,  which  go  more  fully  into 
the  general  subject  of  the  Qualifications  of  Commissioners  of  Supply, 
and  which  we  also  print  with  some  slight  abridgment. 

The  Opinion  of  Sheriff  Heriot, 

I.  There  are  two  statutes  which,  superseding  all  former  Acts,  now  determine  who 
are  Commissioners  of  Supplr.  These  are  the  Valuation  of  Lands  (Scotland) 
Act,  17  and  18  Vict.,  c.  91,  ana  the  Commissioners  of  Supply  (Scotland)  Act,  1856, 
19  and  20  Vict.,  c.  93.  Bj  the  19th  section  of  the  former  Act  it  is  provided  that, — 
**  From  and  after  the  passing  of  this  Act,  no  person,  other  than  a  person  daljr 
qualified,  as  after-mentioned,  shall  be  qualified  to  act  as  a  Commissioner  of  Supply 
in  any  County,"  &c. 

By  the  first  section  of  the  latter  Act  it  is  provided, — "  All  persons  qnalified  in 
terms  of  the  I9th  section  of  (he  Valuation  Act  above  quoted,  otherwise  than  by 
nomination,  ex  officio^  for  acting  as  Commissioners  of  Supply  in  any  County  in  Scot- 
land, shall,  without  being  named  in  an  Act  of  Supply,  be  Commissioners  of  Supplj 
of  such  County  while  so  qualified,  and  shall  as  such  be  entitled  and  have  power  to 
vote  and  act  as  freely,  and  to  the  like  effect,  as  if  they  had  been  so  named.' 

II.  As  will  be  observed  from  the  19th  section,  above  quoted,  the  following  are  the 
only  persons  who  are  entitled  to  be  Commissioners  of  Supply,  viz  : — 1.  One  who  is 
*'  named  as  an  ex  officio  Commissioner  of  Supply  in  any  Act  of  Supphf"  2.  A  pro- 
prietor of  heritable  property  of  £100  a  year.  3.  The  husband  of  the  proprietrix 
of  heritable  pronerty  of  £100  a  year.  4.  The  eldest  son  of  a  proprietor  of  heritable 
property  of  £400  a  year :  and  5.  The  factor  of  a  proprietor  of  heritable  property  of 
£800  a  year. 

III.  The  claim  in  question  depends  on  whether  the  said  four  Magistrates,  or  any 
of  them,  possess  or  do  not  possess,  anv  one  of  these  five  qualifications.  Setting  aside 
the  four  last  qualifications  specified,  as  not  properly  raised  by  the  terms  of  the 
remit,  the  question  for  consideration  is  narrowed  to  this :  Do  the  claimants,  or  any 
of  them,  possess  the  qualification  which  stands  first  in  the  above  list,  vis..  Are  they, 
or  any  one  of  them,  named  **  as  an  ex  officio  Commissioner  of  Supply,  m  any  Act  of 
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Siqtpfyf  "  If  any  of  them  can  refer  to  any  Act  of  Sapply  **  on  the  pages  of  the 
Statute  Book  where  they  are  ao  named,"  it  will  be  the  duty  of  the  Commissioners  of 
Supply  to  sustain  the  claim  of  such  of  them,  but,  if  none  of  them  can  do  so,  I  am 
afraid  that  the  Commissioners  of  Supply  have  no  other  course  open  to  them  than  to 
reject  the  claims  made  until,  at  least,  they  are  established  in  some  competent 
manner.  It  does  not  seem  to  be  enough  for  the  claimants  to  allege  that  they  are 
named  to  be  es  officio  Justices  of  the  Peace,  in  the  Commiuion  of  the  Peace,  The 
question  remains,  are  they  named  or  constituted  Commissioners  of  Supply  in  any 
^AetofS^yf"  ' 

IV.  The  claim  stated  on  behalf  of  the  claimants  is  mainly  rested  on  two  Statutes, 
45  Geo.  III.,  c.  48,  sect.  3,  and  7  and  8  Geo.  IV.,  c.  75,  sect.  2^  the  first  of  which  enacts, 
— ''  That  the  several  and  respective  persons  hereby  appointed  Commissioners  shall 
be  subject  and  liable  to  such  and  the  same  qualifications,"  &c. 

*'■  Provided,  also,  that  all  persons  who  shall  act  as  Justices  of  the  Peace  of  or  for 
an^  County,  Riding,  Shire,  or  Stewartry  in  Great  Britain,  being  duly  qwdified  at  afore- 
vudy  may  act  as  such  Commissioners,  although  not  specially  named  in  this  Act." 

The  second  of  those  Statutes  enacts, — **That  all  persons  who  shall  act  as  Justices 
of  the  Peace  for  any  County,  Shire,  or  Stewartry  in  Scotland,  and  also  the  several 
and  respective  persons  hereinafter  specially  mentioned,  named  and  designated,  aU 
such  Justices  qf  the  Peace,  and  other  persons,  being  respectively  duly  qualified  to  act  at 
Commissioners  of  the  Land  Tax  within  their  respective  Counties,  Shires,  or  Stewartries, 
shall  be,  and  they  are  hereby  declared  to  be,  Commissioners,"  &c. 

These,  however,  are  not  the  Statutes  which  now  regulate  the  qualifications  of 
CommlssioDers  of  Supply.  Other  and  different  qualifications  have  been  Introduced 
by  the  said  19th  section  of  the  Valuation  Act,  The  law  on  the  subject  is  changed 
by  it,  and  any  qualifications  that  may  have  at  one  time  existed  are  now  of  no  avaiL 
The  19th  section  provides  that  ^*from  and  after  the  passing  of  this  Act  (10th  Aug. 
1854)  no  person^  other  than  a  person  duly  qualijiedf  as  after-neniioned,  shall  oe  qualified 
to  act  as  Commissioners  of  Supply  in  any  County.**  Among  the  qualifications  ''after- 
mentioned,"  that  which  the  claimants  found  on,  on  behalf  of  '*  sH  persons  who  shall 
act  as  Justices  of  the  Peace  is  not  included." 

V.  Even  had  the  law  as  to  the  qualifications  of  Commissioners  of  Supply  not  been 
changed  by  the  said  19th  sect,  of  the  Valuation  Act,  the  acting  Justices  of  the  Peace 
who  were,  at  one  time,  favoured  by  the  Acts  45  Geo.  III.,  c.  48,  sect.  3,  and  7  &  8 
Geo.  IV.,  c.  75,  sect.  2,  were  only  such  as  possessed  a  particular  property  qualifica- 
tion (see  sect  3,  which  refers  for  the  qualification  to  sect.  137  of  38  Geo.  III.,  c.  5). 
Although  it  is,  by  sect.  5  of  19  &  20  Vict.,  c.  93,  provided  that  the  list  of  Commis- 
sioners of  Supply  thereby  prescribed  to  be  made  up  by  the  Clerk  of  Supply,  on  or 
before  the  31st  day  of  December  in  each  year,  subject  to  corrections  on  appeal, — 
"  Shall,  till  the  next  list  shall  have  been  authenticated,  be  conclusive  as  to  the  right 
of  acting  and  voting  as  Commissioners  of  Supply,  except  as  regards  such  Sheriffs  and 
Magistrates  of  burghs  and  towns,  for  the  time  being,  as  may,  in  any  subsisting  Act  of 
Su^y,  be  constituted  ex  officio  Commissioners  of  Supply,  without  oeing  required  to 
possess  any  property  qualification,  who,  and  whose  successors  in  office,  shall  be  entitled 
to  act  and  vote  as  such  Commissioners  mrtute  officii,  and  without  being  inserted  in 
such  list," — there  is  nothing  which  dispenses  with  "a  property  qualification  in  any 
others  than  Sheriffs  and  Magistrates  of  burghs  and  towns,  for  the  time  being,  as  may, 
in  any  subsisting  Act  of  Supply,  be  constituted  ex  officio  Commissioners  of  Supply." 

VI.  An  ex  oMcio  Justice  of  the  Peace  is  not  in  the  same  position  as  a  burgh  magis- 
trate named  in  an  Act  of  Supply.  In  the  Act  of  Supply  2  &  3  Will.  IV.,  c.  127,  for 
instance,  the  following  parties  are  named  as  Commissioners  of  Supply  : — '*  The 
Sheriff  of  Forfarshire  for  the  time  being;  the  Sheriffs-Substitute  of  Forfarshire  for 
the  time  being ;  the  Provost  of  Forfar  for  the  time  being ;  the  Eldest  Bailie  of  For- 
far for  the  time  being;  the  Provost  of  Dundee  for  the  time  being ;  the  Provost  of 
Montrose  for  the  time  being ;  the  Provost  bf  Arbroath  for  the  time  being ;  the  Pro- 
vost of  Brechin  for  the  time  being." 

Looking  to  the  case  of  Sinclair  v.  Dean  of  Guild  and  Bailies  of  Thurso,  1st  Jan. 
1729,  Mor.  2435,  and  to  the  terms  of  the  Acts  43  Geo.  III.,  c.  150,  sect.  4;  43  Geo. 
III.,  c.  161,  sect.  7;  and  19  &  20  Vict.,  c.  93,  sect.  5, — I  am  of  opinion  that  these 
parties  are  entitled  to  act  without  any  property  Qualification,  but  then  they  are  all 
named  in  an  "  Act  of  Supply^**  while  the  four  Magistrates,  on  behalf  of  whom  the 
present  claim  is  made,  are  not,  so  far  as  I  am  aware,  named  in  any  such  Act. 

The  opinion  of 

(Signed)       Frbd.  L.  Maitlam d  Hebiot,  Sheriff  of  Forfarshire. 
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The  Opinion  of  Sheriff  Robertson, 

I  concur  in  the  above  opinion. 

(Signed)        Alex.  Bobextsok. 
FoBFAB,  Mardi  14, 1867. 


The  Opinion  of  Sheriff  QuOirie  Smith, 

The  question  for  decision  turns  upon  the  inquiry  whether  the  claimants  are  Com- 
missioners of  SnppljT)  ex  officio,  within  the  meaning  of  the  19th  section  of  the  Valua- 
tion Act. 

The  Act  7  &  8  Geo.  IV.,  c.  76,  provides  that  the  following  are  to  be  Commis- 
sioners, vix. : — ^Firsti  All  persons  who  shall  act  as  Justices  of  the  Peace  for  the 
county.  Second,  The  Right  Honourable  the  Earl  of  Strathmore;  the  Hight  Honour* 
able  the  Earl  of  Airlie,  and  various  gentlemen  of  property  whose  names  and  desig- 
nations ai'e  set  forth  at  length.  Third,  The  holders  of  the  following  offices  for  the 
time  being:— The  SherifT-Depute  of  Forfarshire ;  the  Sheriff-Substitute  of  Forfar- 
shire; the  Provoft  of  Forfar;  the  Provost  of  Dundee;  the  Provost  of  Montrose; 
the  Provost  of  Arbroath;  the  Provost  of  Brechin. 

The  Statute  also  provides  (sect.  4)  that  the  Sheriff-Depute,  or  Sheriff-Substitute, 
shall  be  capable  of  acting  without  any  other  qualification  ;  but,  as  regards  all  other 
persons,  it  is  enacted  (sect.  3)  that  the  "  several  and  respective  Justices  of  the  Peace, 
and  other  persons,  hereby  appointed  Commissioners,  shall  have  such  and  the  same 
qualifications  as  are  required  by  the  Act  88  George  HL,  c  5," — that  is  to  say,  they 
must  be  in  possession,  or  be  infeft,  in  lands  of  the  annual  worth  of  £100  Scots.  Nothing 
is  said  as  to  burgh  magistrates,  but  in  the  case  of  Sinclair  of  Fraiswlck  r.  the  Dean 
of  Guild  and  Bailies  of  Thurso,  1st  January  1729,  Morrison  2485,  it  was  decided  by 
the  Court  of  Session  that  they  also  required  no  landed  qualification,  which  it  was 
held  was  only  necessary  in  the  case  of  the  particular  persons  who  are  Justices  of  the 
Peace,  or  were  appointed  nomination  Commissioners. 

It  appears  to  me,  therefore,  that,  in  this  county,  it  is  only  the  Sheriff,  Sherifis- 
Substitute,  and  the  Provosts  of  the  five  burghs,  who  can  be  said  to  be  Commissioners 
of  Supply,  ex  officio.  In  any  proper  sense  of  the  term.  Their  title  to  act  is  the  posses- 
sion or  a  certain  office  for  the  time  being,  snd  whenever  they  cease  to  hold  it  they 
are  no  longer  qualified.  The  case  of  a  Justice  of  the  Peace  is  different.  He  is  not 
entitled  to  act  virtute  officii;  but,  being  a  Justice,  he  is  entitled  to  be  a  Commissioner 
whether  or  not  his  name  appears  in  the  list  of  persons  specially  enumerated,  provided 
he  holds  lands  of  the  snnual  worth  of  L.lOO  Scots.  His  title  to  act  is  not  the  fact 
that  he  happens  to  be  in  the  Commission  of  the  Peace,  but  that  he  Is  likewise  in 
possession  of  land  to  the  extent  stated;  whereas  the  Sheriff,  Sheriffs- Substitute, and 
the  Provosts  of  the  burghs,  require  no  such  qualification. 

That  this  is  the  correct  reading  of  the  Statute  is  shown  by  the  fact  that,  in  certain 
counties,  the  Bailies  of  Royal  Burghs  are  expressly  empowered  to  act  as  Commis- 
sioners; but,  according  to  the  claimants,  these  persons  are  slready  qualified  wa 
Justices,  so  that,  in  their  view.  Parliament  has  been  guilty  of  a  piece  of  surplusage 
which  never  could  have  been  intended.  Further,  the  Provost  is  as  much  a  Justice 
as  any  of  the  Bailies,  and  it  is  difficnlt  to  see  why  he  alone  was  mentioned  if  it  had 
been  intended  that  his  brother  Magistrates  should  be  equally  entitled  to  sit  as  Com- 
miissioners  of  Supply. 

For  these  reasons,  I  am  of  opinion  that  the  present  claim  cannot  be  sustained. 

(Signed)       J.  GuTHBiB  Smitil 
DuvDBB,  March  16,  1867. 


Notes  on  Qtcalifications  as  Commissioners  of  Supply,     By  Hugh 
Barclay,  LL,D.,  Sheriff-Substitute  of  Permshire. 

The  Act  of  Convention  1667  introduced  in  Scotland  the  system  of  landed  qoalifi- 
cation  for  Commissioners  of  Supply,  and  was  recognised  by  1670,  c.  3,  1672,  c  5, 
1686,  c.  12.  Nominations  are  found  in  the  Scotch  Acts  1685,  c.  12,  1689, c.  32,  1690, 
c.  6,  9  and  10,  1693,  c.  9,  1695,  c  10,  and  in  a  long  series  of  subsequent  Sututes. 
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Since  the  Union  the  chief  Snpply  Acts  for  Great  Britain  are  37  Geo.  III.,  c  35,  88 
Geo.  Ul^  c.  5,  26  &  48,  39  &  40  Geo.  III.,  c  31  &  60, 40  Geo.  III.,  c.  68,  48  Geo.  III., 
c.  150  &  161,  45  Geo.  III.,  c  48,  7  &  8  Geo.  IV.,  c.  76,  9  Geo.  IV.,  c  88,  2  &  3  Wil- 
liam  lY.,  c.  129,  3  &  4  William  IV.,  c  95,  6  &  7  William  IV.,  c  80, 1  &  2  Vict., 
c.  67,  7  &  «  Vict.,  c  79. 11  &  12  Vict.,  c  62,  16  &  17  Vict.,  c.  111.  The  Act  88  Geo. 
HI.,  c  6,  sect.  137  (1798)  fixed  a  landed  qualification  for  all  Commissioners  '*  ap- 
pointed hy  that  Act,'*  except  the  eldest  sons  and  heirs  apparent  of  qaalified  persons. 
Bj  aed,  139,  '*anj  ProTost,  Bailie,  Dean  of  Guild,  Treasurer,  Master  of  the  Mer- 
chants* Company,  or  Deacon,  Conyener  of  the  Trades  for  the  time  heing  of  anj 
Bojal  Bargh,  and  any  Bailie  lor  the  time  heing  of  any  Borough  of  Regality  or  Barony 
herein  named  or  appointed  for  putting  this  Act  in  execution  in  any  County  or  Stew- 
artry,  or  the  Factor  for  the  time  heing  of  forfeited  and  annexed  estates,  shall  be 
capable  of  acting  as  a  Commissioner  for  such  County  or  Stewartry.*'  It  seems  to 
have  been  intended,  though  it  is  not  clearly  expressed,  to  dispense  with  the  landed 
qualification  in  the  case  of  these  officials.  Mr  Hutchison  (vol.  1.,  p.  850)  thinks  that 
the  officials  mentioned  in  the  Statute  are  exempt  from  property  qnalification. 
The  Act  38  Geo.  lU.,  c.  6,  expired  in  1805,  but  is  referred  to  m  all  subsequent  Sta- 
tutes as  fixing  the  standard  of  qualification  for  the  office  of  Commissioner  of  Supply. 
Another  of  the  same  year  (c.  48)  mtrodnces  and  enforces  a  personal  propertyqualifica- 
tion,  but  which  apparently  applies  only  to  cities  and  English  counties.  By  a  third 
Act  of  the  same  year  (c.  60)  the  Land  Tax  was  made  perpetual,  and  measures  were 
proTided  for  its  redemption.  But  this  Act  does  not  contain  any  new  provisions  as 
to  Commissioners.  Tne  Act  48  Geo.  IIL,  c.  150  (1808),  sect.  4,  with  the  exception 
of  the  Sheriff  and  Sheriff-Substitute,  requires  under  a  penalty  the  qualification  ap- 
pointed by  38  Geo.  III.  48  Geo.  III.,  c.  161,  sect.  6  &  7,  with  a  similar  exception, 
requires  the  same  qualifications  in  Commissioners.  The  Act  45  Geo.  III.,  c.  48, 
names  both  for  England  and  Scotland;  and  for  seyeral  counties  there  are  nomina- 
tions of  Commissioners  sx  officio.  There  is  added  to  all  the  nominatioru  and  appoinU 
mmU  the  words,  **  being  duly  quaiified  to  act  as  Commissioners  of  the  Land  Tax,  in 
pursuance  of  the  orders  and  directions  of  the  Act  88  Geo.  III."  But  sect.  3  proyides 
**  that  all  persons  who  shall  act  as  Justices  of  the  Peace  of  or  for  any  County,  &c., 
in  Great  Britain,  being  duly  qualified  as  ofortMmd^  may  act  as  such  Commissioners, 
although  not  specially  named  in  this  Act.**  A  similar  clause  is  repeated  in  45  Geo. 
III.,  c.  48,  sect.  8.  The  plain  meaning  of  this  clause  is,  that  all  persons  either  per* 
sonalljjr  named  or  appointed  as  holding  office  must  be  duly  qualified,  and,  in  addition, 
all  acting  Justices  of  the  Peace,  though  not  named,  are,  if  also  duly  qualified,  Com- 
missioners of  Land  Tax.  The  olgect  rather  appears  to  be,  that  acting  Justices  aught 
to  be  named  (and  generally  were  so),  but  in  case  of  any  omission  such  Justices  should 
be  held  as  *'  nomect*'  There  is  no  clause  dispensing  with  their  qualification,  but  the 
yery  contrary.  An  opposite  yiew  would  lead  to  this  anomalous  result  that  a  Justice 
named  in  the  Act,  ana  sitting  in  virtue  of  his  nomination,  would  undoubtedly  require 
the  landed  qualification;  but  to  one  not  named  in  the  Act,  and  sitting  in  virtue  of 
his  office  as  an  acting  Justice,  the  Qualification  would  be  unnecessary  Mr  Bum 
(Chitty's  Edition,  1845,  voce  ''Taxes,*^^  says, '« all  Justices  of  the  Peace  duly  qualified 
may  act  as  Commissioners  of  the  Land  Tax,"  and  refers  to  the  Acts  above  cited. 

The  Act  7  &  8  Geo.  IV.,  sect.  75,  (1827),  reciting  88  Geo.  IIL,  c.  5,  is  nearly  in 
the  same  terms  as  the  45  Geo.  III.  In  almost  every  county  Hat  in  Scotland  it  adds 
several  Commissioners  ex  officio.  But  such  official  appointments  are  rare  in  the  lists 
applicable  to  England.  The  plain  reading  of  the  Statute,  like  the  former,  is,  that  all 
Commissioners,  either  in  virtue  of  special  mdividual  or  ofiScial  nomination,  and  acting 
Justices  generally  nominated,  must  be  duly  qualified  under  the  prior  Statutes,  unless, 
perhaps,  by  some  of  the  Statutes  specially  excepted,  as  may  be  plausibly  maintained 
for  Sheriflfs.  The  Act  9  Geo.  IV.,  c.  38,  (1828),  recites  the  7  &  8  Geo.  IV.,  c.  75,  and 
repeats  in  some  counties  the  nomination  clauses  with  additional  names.    But  it  ei- 


perly  named  in  the  prior  Act,  but  not  for  those  who  may  have  acted  without 
qualification. 

The  Act  2  &  8  William  IV.,  c.  127,  (1832),  has  the  usual  condition  annexed,— 
**  that  the  several  and  respective  persons  hereinafter  named  shall  and  may,  and  are 
hereby  empowered  and  authorized  (being  duly  qualified)  to  put  in  execution  the  Acts 
7  &  8  Geo.  IV.,  c.  75,  and  9  Geo.  IV,,  c.  38.'*  The  next  nomination  Act,  in  similar 
terms,  is  3  &  4  William  IV.,  c.  95,  (1838),  and  is  followed  by  the  Acts  6  and  7  WU- 
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liam  IV.,  c.  7, 1  A  2  Vict.,  c.  57,  7  &  8  Vict.,  c.  79,  11  &  12  Vict,  c.  62,  and,  fiotlly, 
16  &  17  Vict.,  c.  Ill,  (1858),*  and  the  last  of  the  series  (so  far  as  regards  Scotland) 
contains  the  usual  provision  as  to  the  persons  named  "  being  duly  qualified.^  Daring 
the  period  embraced  bj  the  nomination  Acts  the  election  of  official  Commissioner! 
▼aried  in  different  counties.  In  some  counties  manv  more  holders  of  office  were  in- 
eluded  than  in  others,  and  in  some  the  clause  from  tlie  Act  88  Geo.  in.  was  repeated 
so  as  to  include  all  persons  acting  as  Justices  of  the  Peace  for  the  countjr. 

The  Valuation  and  Commissioners'  Acts  1854  and  1856  (17  &  18  Vict.,  c.  91,  and 
19  &  20  Vict.,  c.  93),  which  raise  the  present  question,  introduced  into  Scotland  a 
much  more  judicious  mode  of  annually  making  up  the  list  of  Commissioners,  so  that 
nomination  Acts  are  no  longer  required.  The  first  of  these  Acts  (sect.  19)  declares 
the  qualification  for  Commissioners  of  Supply  to  be  "  the  being  turned  cu  an  ez  Qffido 
Commiseioner  m  any  Act  of  Supj^**  or  having  certain  defined  interests  in  lands  and 
heritages  within  the  countjr.  The  second  Act  provides  for  making  up  an  annual  list 
of  Commissioners  appearing  as  qualified  according  to  the  Valuation  Roll,  "  otkermise 
Hum  by  nomination  ex  officio*'  The  fifth  section  provides  for  making  up  an  annual  list 
of  Commissioners  in  each  county  which  is  declared  to  be  conclusive,  "  except  as  re- 
p^ards  such  SheriiFs  and  Magistrates  of  burghs  and  towns  for  the  time  being,  as  may 
in  any  subsisting  Act  of  Supply  be  constituted  ex  officio  Commissioners  of  Supply 
without  being  required  to  possess  any  property  qualification,  who  and  whose  succes- 
sors in  office  shall  be  entitled  to  act  and  vote  as  such  Commissioners  virtvie  officii, 
and  without  being  inserted  on  such  list.'*  The  amending  Act  20  Vict.,  c.  11, 
does  not  affect  the  question.  "  Acting  Jutticee  of  the  Peace*^  are  not  mentioned 
in  the  excepting  clause,  while  Sheriff's  and  Magistrates  of  burghs  are  expressly 
excepted. 

The  question  is  of  more  extended  application  than  the  now  very  limited  scope  of 
the  Land  Tax.  All  the  duties  which  formerly  devolved  on  the  Freeholders  were  by 
the  Reform  Act  (2  and  3  William  IV.,  c.  65,  (1883),  devolved  on  the  Commissioners 
of  Supply,  who  as  such  are  Commissioners  for  executing  the  assessed  Tax  Statutes, 
and  have  the  management  of  County  Police,  and  other  such  matters. 

It  may  be  argued  that  all  who  before  1856  were  officially  entitled  to  act  as  Com- 
missioners of  Supply  without  property  qualification  are  still  entitled  so  to  act;  and 
that  the  mention  of  Sheriffs  and  burgh  Magistrates  in  sect.  5  does  not  derogate  from 
the  right  generally  recognised  in  the  first  section,  seeing  that  rights  and  jurisdictions 
are  neither  conferred  or  withdrawn  by  inference  or  implication.  On  the  other  hand, 
the  officials  specially  mentioned  in  sect.  5  may  be  held  to  have  been,  in  the  view  of 
the  Legislature,  the  only  officials  at  that  time  exempt  from  property  qualification. 
The  Acts  43  Qeo.  III.,  c.  150  &  161,  expressly  exempted  Sheriffs  from  tne  qualifica- 
tion distinctly  required  from  all  other  Commissioners,  and  this  exemption  appears 
still  to  exist  unless  it  can  be  held  to  be  inferentiallv  repealed  by  subsequent  nomina- 
tion Statutes,  in  which  they  are  appointed,  along  with  all  the  others,  with 
the  uniform  provision  **  being  duly  qvuJified;"  a  condition  which  is  perhaps  applicable 
'  only  to  pertone  named^  and  not  to  those  appointed  in  virtue  of  office.  If  the  Act  38 
Geo.  III.,  c.  5,  sect.  189,  intended  the  officials  therein  specially  mentioned  to  be 
exempt  from  the  qualification,  they  appear  to  have  the  same  dispensation  now  as  then. 
But  the  only  right  conferred  on  '*  acting  Justices  "  is  in  45  Geo.  III.,  c.  48,  and  7 
k  8  Geo.  I  v.,  c.  75,  which  merely  authorised  them,  **  being  duly  qualified,"  to  act  as 
Commissioners  without  being  specially  named.  It  would  appear  that  the  Acts  17  ft 
18  Vict.,  c.  91,  and  19  &  20  Vict.,  c.  93,  could  not,  and  did  not,  confer  on  them  any 
higher  right  than  they  formerly  possessed.  If  they  were  previously  entitled,  in  virtue 
of  their  office,  to  act  as  Commissioners  without  landed  qualification,  then  assuredly 
these  Acts  did  not  abrogate  but  rather  confirmed  their  right.  But  as  this  qualifica- 
tion A'as  previously  necessary,  it  follows  that  neither  of  these  Acts  did  away  with 
this  necessity  or  conferred  on  them  any  higher  right  than  thev  previously  possessed. 

The  only  authority  in  Scotland  bearing  on  the  question  is  Sinclair  v,  DeanofGnild 
and  Bailies  of  Thurto  in  1729,  Mor.  2485,8672.  The  action  was  to  recover  the  penalty 
from  the  defenders  for  acting  as  Commissioners  of  Supply  without  possessing  the 
requisite  qualification.  The  defenders  were  found  not  liable,  for  theLords  thought  that 
these  qualifications  related  only  to  the  particular  persons'  nominaim  appointed  Com- 
missioners, and  not  to  those  appointed  virlute  officii.    This  decision  was  prior  to  the 

*  30  &  21  Vtct,  c  46,  names  CommiBsfonere  for  Sntherland  alone.  36  A  37  Vict,  c.  101,  and  89  A  M 
Vict.  c.  69,  thottgli  stoted  la  the  Index  to  apply  to  Great  Britain  and  Ireland,  are  confined  to  England 
and  Walea 
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Atta  introducing  ^  acting  Justices  of  tbe  Peace  "  as  CommissionerB,  and  leares  the 
question  open  as  to  them. 

In  Forfarshire  a  claim  was  lately  pat  in  on  behalf  of  certain  Bailies  of  Bojal 
Burghs,  who,  as  such,  are  Justices  of  the  Peace,  to  have  their  names  added  to  the 
Roll  of  Commissioners  of  Suppljr,  although  not  having  the  landed  qualification. 
The  Commissioners  remitted  to  the  Shenff  and  the  two  Sheriffs-Suostitute,  who 
united  in  an  elaborate  opinion  adverse  to  the  claim.  The  question  is  of  wider  scope 
now  than  in  former  times.  At  one  time  few  were  on  the  Roll  of  Justices,  except  those 
entitled  to  be  so  in  virtue  of  olBfice,  who  were  not  also  on  the  Roll  of  Commissioners 
of  Supply;  but  now,  thouffb  the  propertv  qualification  is  so  greatly  lowered  in 
value,  many  are  Justices  who  are  not  qualified  to  be  Commissioners.  If  the  burgh 
magistrates' be  right  in  their  contention,  all  such  parties  have  an  equal  claim  so  soon 
as  they  qualify  themselves  by  acting.  But  a  question  will  stlU  remain,  what  is  the 
necessary  amount  of  action  necessary  to  raise  a  Justice  from  dormant  to  active  life  ? 
Will  one,  two,  or  three  acts  be  sufficient,  and  in  what  sphere  of  duty  and  how  to  be 
proved?  Will  the  exercise  of  voluntary  jurisdiction,  as  in  taking  an  affidavit, 
qualify ;  or  must  it  assume  the  more  formidable  aspect  of  wielding  the  sword  of 
justice  over  some  unfortunate  robber  of  a  turnip  field,  or  still  more  criminal  shooter 
of  a  hare  or  partridge.  H.  B. 
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'^  What  naturally  most  strikes  the  Edinburgh  mind  is  that  the  court  performs  its 
function  badly ;  but  in  England  the  feeling  must  be  that  it  has  no  adequate  function 
to  perform.  If  we  are  to  assume  the  new  causes  to  number  1,100  a  year,  we  may 
sarely  assume  the  defended  canses,  which  should  occupy  the  court,  not  to  number 
700.  Jury  trials  are  not  well  managed  in  Scotland,  and  are  ruinously  expensive,  in 
consequence  of  which  there  are  comparatively  few  of  them,  and  we  venture  to  say 
that  they  have  never  in  any  year  exceeded  seventy.  The  disposal  of  seven  hundrea 
causes,  issuing  in  seventy  jury  trials,  we  may  accordingly  assume  as  the  function  of 
the  Court  of  Session,  occupying  thirteen  judges  and  fifty-eight  other  persons,  at  a 
cost  of  £65,000.  Now,  is  this  function  an  adequate  one  ?  Let  the  answer  appear 
from  the  judicial  statistics  for  England. 

"The  Courts  of  Queen's  Bench,  Common  Pleas,  and  Exchequer  have  between  them 
fifteen  judges,  being  only  two  more  than  officiate  in  the  Court  of  Session,  and  this 
is  the  work  they  performed  last  year.  In  the  three  courts  there  were  issued  alto* 
getber  in  the  year  1866,  183,160  writs  of  summons,  and  533  writs  of  capias,  in  which 
processes  there  were  38,410  appearances.  42,316  judgments  were  pronounced,  and 
3,114  cases  were  tried  at  Westminster  and  entered  for  trial  at  Nisi  Prius  on  circuit. 
Of  1,752  cases  entered  at  Nisi  Prius,  1,216  were  tried  on  circuit.  To  take  the  courts 
i)i  detail,  there  were  issued  in  1866  in  the  Court  of  Queen's  Bench,  43,146  writs  of 
Summons  and  188  writs  of  capias;  the  appearances  were  11,947,  and  there  were 
14,060  judgments;  in  the  Court  of  Common  Pleas,  38,771  writs  of  summons  and 
161  writs  of  capias,  th**.  appearances  being  13,236,  and  the  judgments  11,405 ;  in  the 
Court  of  Excheouer,  61,243  writs  of  summons  and  184  writs  of  capias,  with  13,227 
appearances  and  16,851  judgments.  The  arrears  of  business  in  the  courts  are 
trifling,  and  the  amount  of  new  business  constantly  increasing.  Thus  it  appears 
that  fifteen  judges  in  these  courts  transact  something  like  a  hundred  times  the 
amount  of  business  that  it  transacted  by  the  thirteen  Scotch  judges ;  and  that  the 
year's  business  of  the  Court  of  Session  would  not  occupy  one  of  these  courts  for 
much  more  than  a  single  term.  Does  not  this  suggest  that  the  Court  of  Session 
requires  not  only  to  be  put  in  good  working  trim,  but  also  to  be  shaped  and  propor- 
tioned to  the  amount  of  business  it  has  to  perform? 

'*  How  the  Scotch  judges,  with  so  few  cases  before  them,  occupy  their  time  puz- 
lies  the  English  lawyer  till  he  studies  the  details.  Much  of  their  time  is  lost  in 
trifling  work  which  in  England  falls  to  the  clerks  of  court,  and  in  unnecessary 
speeches  from  the  bench.  For  the  rest  their  time  is  simply  not  occupied  in  public 
business  at  all.  The  costly  court  sits  only  for  half  of  the  year.  In  the  Inner  House 
the  judges,  eight  in  number,  sit  nominally  from  eleven  o'clock  till  four  o'clock,  with 
a  break  of  from  half  an  hour  to  three  quarters  of  an  hour  for  luncheon ;  practically 
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the  hoar  for  eommencing  business  is  from  a  quarter  to  half  an  hoar  later  than  ths 
nominal  one.  They  do  not  sit  at  all  on  Monday,  and  on  Satordaj  sit  onlj  ftom 
eleven  o'clock  till  two  o'clock.  In  the  Outer  House  five  judges,  in  foar  courts,  offi- 
ciate for  four  days  a  week  only,  each  having  a  full  holiday  in  addition  to  Mondty 
blank  and  Saturday  a  half-holiday  I  The  hours  of  attendance  are  from  ten  o'clock 
till  between  two  and  three  o*clock.  In  England  the  judicial  position  is  nowise  so 
easy.  Our  judges,  who  do  much  civil  business  on  circuit — a  thing  unknown  in 
Scotland — are  occupied  for  fully  three-fourths  of  the  vear.  They  have  no  blank 
days,  and  their  hour  for  commencing  business  is  ten  o'clock. 

"That  the  thirteen  judges  of  the  Court  of  Session  have  not  long  since  run  out  of 
employment  is  thus  seen  to  be  due  partly  to  their  working  a  bad  system,  and  partly 
to  their  not  working  at  all.  It  is  to  be  hoped  that  now  the  evils  arising  from  their 
arrangements  have  been  frankly  admitted,  they  will  be  speedily  remedied.  An  end 
cannot  be  too  expeditiously  put  to  so  costly  a  public  scandal." 

The  following  are  some  notes  upon  Lord  Ormidale'a  Address  to 
the  Juridical  Society  and  the  article  thereon,  headed  ''  A  Judicial 
Scandal,"  which  recently  appeared  in  the  Pail  Mail  Gazette,  and  the 
most  important  passage  of  which  is  quoted  above  : — 

1.  Number  of  Reclaiming  Notes. — ^When  Lord  Ormidale  stated 
that  eight  reclaiming  notes  might  be  presented  in  the  pettiest  case 
before  the  merits  could  be  looked  at,  and  ten  such  notes  altogether 
before  the  case  could  be  disposed  of,  he  should  have  added,  to  pre- 
vent misapprehension,  that  so  many  reclaiming  notes,  though  pos- 
sible in  theory,  were  never  in  practice,  in  any  case  presented  The 
PaU  MaiTs  calculation  of  the  number  of  speeches  which  there  might 
be  in  a  case,  founded  upon  his  lordship's  statement,  though  correct 
arithmetically,  is  a  redvctio  ad  absurdum  of  the  statement  itself, 
itself.  Great  as  is  the  palavering  in  the  Courts,  it  is  far  from  being 
80  great  as  these  figures  would  indicate 

2.  Time  lost  throtigh  Reclaiming  Notes. — The  PaU  MaU  OazetU 
seems  to  be  aware  that  we  always  have  arrears  of  business  in  our 
Courts,  but  not  how  great  these  arrears  have  in  recent  times 
been.  Some  idea  of  the  arrears  may  be  got  from  a  print  in  a  case 
before  the  Court  last  session.  The  action  was  raised  in  1851.  The 
record  was  closed  7th  July  1852.  The  first  interlocutor  touching  the 
case  was  pronounced  17th  June  1853.  It  was  reclaimed  against,  and 
adhered  to  22d  Feb.  1854.  After  various  proceedings  an  interlocutor 
was  again  plronounced  by  the  Lord  Ordinary  20th  Nov.  1855.  This 
was  reclaimed  against,  and  dealt  with  by  the  Inner  House  10th  Dec. 
1857 !  On  the  8th  June  1858  another  interlocutor  was  pronounced 
in  the  Outer  House,  which  was  disposed  of  in  the  Inner  7th  July 
1859.  There  were,  subsequently,  two  separate  judgments  ©f  the  Loid 
Ordinary,  the  reclaiming  notes  against  which  appear  to  have  been 
sent  to  the  Summar  EoU.  The  case  finally  got  into  shape  to  proceed 
to  the  House  of  Lords  in  July  1863,  after  being  eleven  and  a  half 
years  in  the  Court  of  Session,  about  four  of  which  were  lost 
through  the  arrears  of  business  in  the  Inner  House  preventing 
reclaiming  notes  being  speedily  taken  up  I  The  second  note  was 
not  taken  up  till  after  a  delay  of  two  years.  What  time  was  lost  in 
this  case  through  the  arrears  in  the  Outer  House,  which  between 
1853  and  1863  were  considerable,  cannot  be  ascertained. 


NOTES  ON  A  JUDICIAL  SCANDAL.  561^ 

3.  Amount  of  Business  the  Court  has  to  perform. — ^The  case  made 
against  the  Coui*t8  by  the  Pall  Mall  Gazette  is  exceedingly  strong, 
yet  not  so  strong  as  it  might  have  been.  Having  taken  the  trouble 
to  examine  the  calling  lists,  Outer  House  Eolls,  and  Hand  Soils  for 
a  year,  we  find  the  conjectures  of  the  Pall  Mall  to  be  more  favourable 
than  the  facts.  The  year  we  examined  is  that  from  the  box-day, 
April  20, 1865,  to  the  end  of  the  winter  session  1866.  The  number  of 
causes  appearing  on  the  calling-lists  for  that  year  was  1186,  being 
close  on  Lord  Ormidale's  number.  Of  these  only  1096  entered  the 
Outer  House  Soils.  Of  the  1096,  again,  605  were  undefended  and 
only  491  defended*  The  number  of  causes  that  went  to  trial  in  that 
year  we  cannot  ascertain,  but  believe  not  to  have  exceeded  SO.  From 
the  last  parliamentary  returns  of  the  business  of  the  Court,"!"  we  find 
that  the  number  of  causes  tried  by  jury  was  25  in  1869  and  30  in 
1861.  The  Pall  Mall  Gazette  allowed  us  the  benefit  of  the  supposi* 
tion  that  the  defended  causes  numbered  700  and  the  jury  trials  70 
whereas  in  the  year  1865-66  there  were  only  491  defended  causes^ 
and  probably  not  more  than  30  jury  trials. 

4.  Age  of  Cases  in  the  Court. — ^It  is  absolutely  impossible,  in  the 
absence  of  judicial  statistics,  to  say  wh^t  the  average  age  of  a  case* 
at  judgment  may  be.  All  we  can  say  is,  that  it  lies  somewhere' 
between  the  age  of  Donaldson  v.  Findlay,  Bannatyne  &  Clt>.,  which 
was  raised  in  1827,  and  settled  hy  compromise  in  the  spring  of  1867, 
in  its  40th  year ;  and  the  age  of  a  case  we  fancy  we  have  heard  of, 
which  went  its  full  course  from  inception  viA  a  trial  without  a  jury 
to  a  judgment,  all  in  ten  weeks,  in  the  court  of  Lord  Kinloch. 

6.  The  Hours  of  Sitting. — The  only  error  in  the  statement  of  the 
PaM  MaU  Gazette,  as  to  the  hours  of  sitting,  occurs  in  the  foUowing 
sentence  regarding  the  Judges  in  the  Inner  House, — "  They  do  not 
sit  at  all  on  Monday,  and  on  Saturday  sit  only  from  eleven  o'clock 
till  two  o'clock."  This  ought  to  read, — **  They  do  not  sit  at  all  on 
Monday,  and  on  Saturday  sit  only  from  a  quarter  after  eleven  to  one 
o'clock." 

*  In  some  cases,  defences  are  pat  in  after  the  case  appears  in  the  undefended 
roll ;  in  other  cases,  which  appear  in  the  defended  roll,  there  are  no  proceedings.  What 
the  number  of  each  of  these  two  classes  may  be  there  are  no  means  of  ascertaining. 
We  think  they  may  fairly  be  set  off  against  one  another. 

t  Why  have  these  retams  been  discontinued  ?  None  seem  to  have  been  issued 
since  1862.  In  the  year  Ist  Jan.  1860  to  1st  Jan.  1861  the  number  of  causes  enrolled 
was  1282;  in  the  year  1st  Jan.  1861  to  1st  Jan.  1862  it  \rsLs  1126.  In  the  year 
eicamined  by  us  ending  20th  March  1866|  the  number  enroUed  was  1096.  Last  year 
it  was  probably  not  over  lOOO. 
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The  Debts  Recovery  {Scotland)  Act,  1867,  vnth  the  Incorporated 
Sections  of  the  Small  Debt  Act,  with  Notes  and  a  Practical  Digest 
By  James  Badenach  Kioolson,  Advocate.  Edinbuigh :  T.  &  T. 
Clark. 

The  opinion  expressed  in  the  two  previous  numbers  of  the  Journal^ 
in  regard  to  the  defects  of  this  Statute,  has  already  been  homologated 
by  the  practitioners  in  almost  every  Sheriff  Court  in  the  country. 
We  believe  that  longer  experience  of  its  working,  or  rather  of  the 
impossibility  of  its  being  worked  satisfactorily,  will  enable  us  to  add, 
in  an  early  number,  to  the  already  long  catalogue  of  examples 
which  we  have  given  of  its  blunders  and  omissiona  But  in  the 
meantime  the  Act  is  in  actual  operation,  and  it  seems  idle  to  expect 
that  it  can  be  overlooked,  or  be  allowed  to  remain  a  dead  letter,  as 
we  believe  has  been  proposed  in  one  large  county,  so  long  as  it  is 
competent  to  allow  no  other  or  higher  fees  or  expenses  for  actions  of 
the  nature  and  amount  to  which  it  relates,  than  those  prescribed  by 
its  18th  section,  although  such  actions  shall  be  brought  in  the  Ordinary 
Roll  (see  §  36  of  SniSl  Debt  Act — incorporated  with  this  Act  by 
§5).  . 

The  profession  will  accordingly  welcome  any  manual  which  can  be 
taken  as  a  guide  to  a  sound  view  of  the  puzzling  provisions  of  the 
new  Statute,  and  which,  leaving  out  of  sight  the  intentions  of  the  pro- 
moters and  framers  of  the  Bill,  deals  solely  with  the  terms  of  the 
Act,  There  can  be  no  doubt  that  Mr  Nicolson's  publication  will 
afford  valuable  and  much-needed  assistance  to  all  who  are  engaged 
in  the  practice  of  the  local  courts.  It  consists  (1.)  of  the  Act  itself, 
80  arranged  that  the  incorporated  clauses  of  the  Small  Debt  Act  are 
to  be  found  each  in  its  appropriate  place ;  (2.)  of  explanatory  foot- 
notes appended  to  the  several  sections ;  and  (3.)  of  a  digest  of  the 
whole  provisions  of  the  Statute,  compiled  so  as  to  afford  a  complete 
view  of  its  practical  working. 

Nothing  need  be  said  of  the  great  convenience  of  interweaving 
the  borrowed  clauses  of  the  older  Statute  with  those  of  the  lead- 
ing enactment  The  footnotes  are  not  very  numerous,  but  they 
are  thoroughly  practical,  and  are  well  arranged  and  free  from  ambi- 
guity. We  confess  that  in  some  cases  we  should  have  preferred  a 
little  more  decision  in  the  mode  of  dealing  with  some  of  the  manifest 
defects  of  the  Statuta  For  example,  it  seems  a  pity  to  say  that  "  it 
would  probably  not  be  safe  to  sequestrate  under  it  currente  termino,' 
— when  the  learned  annotator,  as  well  as  every  professional  man  who 
reads  the  Statute,  must  be  well  aware  that  it  is  not  only  "probably 
unsafe,"  but  absolutely  incompetent,  to  raise  any  such  process 
under  it.     Until  there  shall  be  decisions  of  binding  authority  on  the 
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many  doubtful  clauses,  it  is  natural  and  proper  that  the  author 
of  such  a  manual  as  this  should  refrain  from  pronouncing  a  decided 
opinion  upon  them.  Still,  it  would  have  been  satisfactory  if  Mr 
^icolson  had  furnished  the  profession  with  his  opinion  in  regard  to 
some  of  them.  The  9th  section  provides  that  the  note  of  evidence 
shall  be  taken  by  the  Sherifi  **  with  his  own  hand,  or  he  may  dictate 
it  to  a  clerk!'  To  this  a  note  is  appended  in  these  terms — "  not 
necessarily  the  Sheriff-clerk  or  his  deputy."  But  a  more  necessary 
explanation  is, — at  whose  expense  "  a  clerk  "  is  to  be  provided.  In 
the  '*  Digest/'  p.  53,  it  is  said  that  "  the  provision  in  the  present  Act  is 
to  enable  the  Sheriff,  whenever  he  shall  choose,  to  employ  an  amanu- 
ensis, but  as  it  is  only  to  suit  his  convenience,  it  is  not  intended  to 
throw  the  burden  on  the  Sheriff-clerk."  This  view  of  the  clause  leaves 
the  expense  to  be  borne  either  by  the  Sheriff  himself,  or  by  the  parties. 
But  it  has  never  yet  been  heard  of  that  a  Sheriff  had,  out  of  his 
meagre  salary,  to  furnish  clerks  to  do  public  work,  and  "  the  parties" 
may  with  much  force  found  upon  the  succeeding  clause,  which  pro- 
vides for  their  having  the  luxury  of  a  shorthand  writer,  at  the 
expense,  in  the  first  instance,  of  the  party  moving  for  it,  as  showing 
that  it  was  not  intended  that  they  should  pay  for  the  Sheriffs 
"  amanuensis  "  when  the  evidence  is  taken  in  the  ordinary  mode  of 
writing.  It  is  to  be  feared  that  there  is  here  a  dubiety  of  expression 
which  may  lead  to  unpleasant  discussions,  especially  in  the  smaller 
local  courts.  More  than  one  example  might  be  given  of  the  same 
sort,  in  which  an  examination  of  a  doubtful  expression,  or  at  least 
an  indication  that  there  is  room  for  doubt,  might  have  been  expected 
from  the  author.  To  give  one  instance  more : — Are  the  days  within 
which  an  appeal  is  competent  to  the  Sheriff  to  be  calculated  as 
exclusive  or  inclusive  of  the  day  on  which  the  judgment  appealed 
from  was  pronounced  ?  The  words  of  the  Act  are  *'  within  eight 
days."  The  word  "thereafter,"  which  occurs  in  the  Sheriff  Court  Act, 
has  been  omitted.  Notwithstanding  these  defects,  however,  and  others 
which  might  be  specified,  the  author  has  in  his  notes  afforded  most 
valuable  aid  to  the  interpretation  of  this  Statute,  and  cleared  away 
in  a  thoroughly  able  and  practical  manner  many  of  the  dilficulties 
which  have  hitherto  been  supposed  to  beset  its  satisfactory  working. 
Of  the  "Digest"  we  can  speak  in  equally  high  terms  of  commen- 
dation. It  opens  with  a  commentary  as  satisfactory  as  is,  at  present 
and,  in  a  work  of  this  size,  possible,  on  the  clause  which  limits  the 
operation  df  the  Act  to  "  certain  debts,"  and  the  author  then  proceeds 
to  trace  an  action  through  its  various  stages,  from  the  first  appear- 
ance of  the  parties  before  the  Sheriff-substitute  to  its  final  disposal 
by  the  Sheriff-depute  or  the  Court  of  Session.  Each  section  of  the 
Digest  is  complete  in  itself,  and  the  whole  is  expressed  with  such 
admirable  precision,  and  in  language  so  free  from  unnecessary 
technicalities,  as  to  give  the  work  a  value  to  the  merchant  or  trader 
who  chooses  to  conduct  his  cases  without  professional  assistance,  as 
great  as  to  the  Sheriff-court  practitioner. 
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A'good  practical  suggestion  is  made  which  we  should  think  must> 
almost  of  necessity,  be  adopted  at  least  in  counties  where  the  Sheriff- 
depute  is  non-resident    The  Act  provides  that  all  interlocutors 
(except  the  final  one  which  is  to  contain  findings  in  point  of  fact  and 
law),  shall  be  entered  in  the  '*  Book  of  Causes"  in  a  column  set  apart 
for  that  purpose.    If  the  interlocutors  are  to  be  recorded  nowhere 
else,  it  is  plain  that  the  greatest  inconvenience  would  arise,  as  the 
only  proceedings. which  could  be  transmitted  to  the  appeal  judge, 
besides  the  summons  and  note  of  pleas,  are  contained  in  the  "Book." 
But  it  is  difficult  to  see  how  the  business  of  cases  not  under  appeal 
can  be  proceeded  with  in  the  Sheriif-court  in  the  country,  if  the 
"  Book  "  must  in  every  case  of  an  appeal  be  transmitted  to  Edin* 
burgh.     It  is  plain  that  if  that  course  is  the  only  competent  one  the 
**  Debts  Eecovery  EoU  "  would  speedily  come  to  a  dead  lock.   With 
this  difficulty  in  view,  Mr  Nicolson  suggests  that  all ''  interlocutors 
should  be  written  also'' — ^that  is,  as  well  as  in  the  Book  of  Causes — 
on  the  same  paper  with  the  Note  of  Pleas,  &c.     "  There  is  nothing 
in  the  Act,"  adds  the  author,  "  to  prevent  this,  and  it  would  be  con- 
venient if  the  case  were  appealed."    The  short  experience  of  the 
Act  has  already  shown  that  cases  under  it  will  be  appealed  quite  as 
frequently  as  in  the  ordinary  roll,  so  that  it  is  plain  that  some 
arrangement  such  as  that  suggested  must  be  adopted,  if  this  form  of 
process  is  to  be  used  at  all 

While  thus  able  to  commend  the  Digest  as  a  whole,  and  to  assure 
our  readers  that  it  contains  many  valuable  explanations  and  hints, 
we  feel  bound  to  indicate  one  portion  of  it  as  in  our  opinion  mis- 
leading.   The  author  has  arranged  his  remarks  under  the  heading 
"  Hearing,"into  two  part&— (1.) "  First  Diet ;"  (2.)  "  Second  Diet."  He 
admits  that  these  terms  are  not  statutoiy^.but  adds  that  they  ''are  used 
to  indicate  that  the  Act  contemplates  two  appearances  only  as  the 
normal  occurrence  under  it"  It  is  already  found  in  practice,  whatever 
was  "  contemplated,"  that  more  than  two  appearances  are,  in  almost  eveiy 
contested  case,  abs(dutely  essential  for  the  ends  of  justice.   Thus, — ^at 
the  first  appearance  the  pleas  are  stated,  of  which  one  or  more  may  be 
preliminary.    The  pursuer  desires  time  to  reply  on  these  prelinunary 
defences,  which  are  new  to  him.  At  the  second  appearance,  the  parties 
are  heard,  and  the  case  is  adjourned  for  judgment  At  the  third,  judg- 
ment is  given,  and  (it  may  be)  proof  allowed.    At  the  fourth,  proof 
is  led ;  and,  in  the  ordinary  case,  at  the  fifth  appearance,  parties  are 
heard  on  it,  while  on  a  sixth  enrolment  only  can  judgment  on  the 
merits  begivea  Several  more  adjournments  besides  those  above  noted 
may  be  necessary  in  many  cases ;  those  mentioned -will  certainly  be 
essential  in  almost  all.     It  seems  a  pity  that  the  learned  author  of 
this  Digest,  borrowing  the  phraseology  of  another  tribunal,  and  of  a 
separate  jurisdiction,  should  have  allowed  himself  to  sacrifice  a 
statement  of  the  actual  and  necessary  practice  under  the  Act,  to  a 
mere  neatness  of  division,  for  which  no  warrant  can  be  found. 
On  the  whole,  however,  and  in  spite  of  this  flight  of  fancy,  of  which 
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we  see  no  other  specimen  in  the  treatise  "before  us,  it  is  satisfactory  to 
be  able  to  say  that  the  task  which  Mr  Nicolson  proposed  to  himself 
of  assisting  the  legal  profession  and  the  public  to  understand  the 
"Debts  Eecovery  Act'*  has  been  thoroughly  well  done.  We  can 
have  no  doubt  that  this  manual  will  of  necessity  find  its  way  into 
the  hands  of  all  Sheriflfcourt  practitioners.  Its  value  will  not  be 
diminished  in  their  eyes  by  the  fact  mentioned  in  the  prefatory  note, 
that  in  its  preparation  the  author  was  assisted  by  an  experienced 
Sherilf-clerk-depute  in  one  of  the  largest  counties.  Would  it  not  be 
well  that  gentlemen  of  such  practical  experience  as  Sheriff-clerks 
and  their  principal  deputies  should  be  called  in  to  render  assistance 
not  only  at  the  compilation  of  digests,  but  at  the  framing  of  enact- 
ments of  the  class  to  which  the  Debts  Secovery  Act  belongs  ? 


The  Parliament'Eouse  Book  for  1867-68.  Compiled  by  William 
BtTRNESS,  Printer,  Edinburgh.  Forty-third  Edition.  Edinburgh : 
William  Burness,  2  North  St.  Andrew  Street. 

This  useful  serial  is  distinguished  this  year  by  a  complete  revision 
of  the  Digest  of  Outer  House  practice,  in  which  the  statutory  pro- 
visions are  now  arranged  in  alphabetical  order  under  the  appropriate 
heads.  New  cases  of  practice  are  carefully  noted,  and  the  practical 
statutes  of  the  year  are  added — ^viz.,  the  Debts  Eecovery  and  Trusts 
Acts.  We  observe  also  that  the  important  new  provisions  as  to 
stamps  on  insurances  are  carefully  inserted.  Altogether  it  is  as  com- 
plete a  lawyer's  diary  and  vade  mecum  as  could  be  wished  for. 


Ths  Cotirt  of  Session  has  resumed  the  labours  of  the  Winter 
Session.  The  principal  effort  of  the  judges  will  be  no  doubt  to 
reduce  the  heavy  list  of  arrears  on  the  Ordinary  EoUs  of  the  Divi- 
sions. The  Summar  EoUs  were  reduced  to  proper  dimensions  last 
summer.  Much  time  is  still  wasted  by  the  practice  of  stopping  the 
Second  Division  and  bringing  Lord  Barcaple  from  his  own  Court  to 
make  up  a  bench  of  nine  judges  for  the  ostentatious  mummery  of 
the  Teind  Court.  In  January  last,  we  called  attention  to  the  fact 
that.the  cessation  of  the  business  of  two  of  these  Courts  was  quite 
needless,  as  the  quorum  of  five  in  the  Teind  Court  can  be  made  up 
by  calling  one  judge  from  the  Second  Division,  leaving  a  quorum 
there  to  proceed  with  its  proper  business,  and  leaving  Lord  Barcaple 
a  few  hours  more  for  the  heavy  work  of  his  own  Court.  Another 
obstruction  has  been  caused  by  the  hearing,  before  the  whole  Court, 
of  a  company  case  of  no  very  extraordinary  importance  for  more 
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than  the  half  of  four  working  days.  When  an  Engh'sh  journal 
can  draw  the  contrast  between  the  work  done  by  the  Courts  on 
the  north  and  those  on  the  south  of  the  Tweed  which  we  quote 
elsewhere,  it  is  unfortunate,  if  not  reprehensible,  that  the  short 
time  devoted  to  the  judicial  work  of  the  Court  of  Session  should  be 
curtailed,  without  the  strongest  necessity.  In  the  present  head  of 
the  Court  we  have  a  man  not  merely  of  the  strongest  intellect  and 
most  extensive  legal  acquirements,  but  one  who  has  proved  himself 
a  most  enlightened  law  reformer  and  most  capable  administrator. 
Surely  such  improvements  as  are  within  the  •competency  of  the 
Court  itself — and  there  are  many  such — need  only  to  be  brought 
under  his  notice  to  receive  the  encouragement  and  fortheranoe  oi 
his  influence. 

Introdv/ctory  Addresses, — Lord  Ormidale  and  the  Dean  of 
Faculty. — ^The  address  of  Lord  Ormidale,  delivered  to  the  Juridical 
Society  of  Edinbui^b,  has  excited  various  emotions  in  the  breasts  of 
lawyers.  Some,  who  are,  from  circumstances  or  from  constitution, 
averse  to  change,  shudder  at  the  very  idea  of  a  judge  standing  up 
before  the  public  and  announcing  as  a  fact  that  "the  discontent  and 
dissatisfaction  arising  from  the  great  expense,  delay,  and  uncertainty 
attending  the  administration  of  justice  "  in  the  Court  of  which  he 
ib  a  member,  "amount  to  a  pMic  scandal!*  The  learned  and  ex- 
cellent judge  who  presides  over  one  division  of  the  Supreme  Court, 
and  who  was  present  during  the  deliveiy  of  the  address,  expressed 
at  the  close  his  dissent  from  some  of  the  views  enunciated ;  but^  if 
rumour  is  to  be  believed,  some  would  have  had  him  take  the  far 
stronger  measure  of  rising  and  leaving  the  room  when  this  revok- 
tionary  and  almost  blasphemous  sentence  was  uttered.  The  Lord 
Justice  Clerk,  however,  is  a  high-spirited  and  a  liberal-minded 
gentleman  ;  who,  while  ready  himself  to  defend  his  honest  opinions, 
would  not  restrain  or  resent  the  free  utterance  by  others  of  theirs. 

We  have  no  sympathy  with  the  outcry  which  has  been  raised 
in  legal  coteries,  because  Lord  Ormidale  has  spoken  his  mind 
as  to  the  judicial  machinery  which  he  is  employed  in  work- 
ing. We  differ,  perhaps  as  widely  as  any  of  his  detractors, 
from  most  of  the  views  which  he  states  and  the  remedies  he  pro- 
poses  ;  but  we  think  him  well  entitled  to  the  honour  and  credit  of 
courageously  attacking  a  huge  evil.  People  say  it  is  not  decent 
that  a  judge  should  point  out  the  defects  of  any  part  of  the  system 
of  law  which  he  administers.  But  this  we  conceive  is  an  old  world 
notion, — that  a  judge  should  be  shut  out  from  the  privilege  of  a 
man  to  take  a  part  in  anything  that  is  for  the  good  of  the  pi\blia 
Whenever,  as  in  this  case,  efforts  from  without  fail  to  dTect  a  reform 
because  of  the  number  and  power  of  opposing  vested  interests,  it 
seems  to  us  not  merely  the  right  but  the  absolute  duty  of  those 
whose  position  gives  them  knowledge  of  the  evil  and  power  to 
awaken  attention  to  it,  that  they  should  give  the  public  the  benefit 
of  that  knowledge  and  power.    To  prohibit  a  judge  from  pointing 
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out  the  short-comings  either  of  the  law  or  of  the  coQrts>  would  be  as 
absurd  as  it  would  be  to  forbid  the  ministers  of  the  Crown  to  suggest 
reforms  in  the  state,  or  the  engineer  of  a  steamer  to  point  out  a 
defect  in  his  engines  till  the  boiler  bursts  and  the  ship  and  all  its 
passengei-s  are  blown  into  the  air. 

That  loud  complaints  of  delay  and  expense,  if  not  of  uncertainty, 
have  been  made  against  the  Court  of  Session  from  every  comer  of  the 
land,  only  a  very  bold  or  a  very  ignorant  man  can  deny.  That  re- 
peated exposures  have  been  made  and  discussion  after  discussion 
raised,  always  in  vain,  is  in  the  knowledge  of  every  one  of  our 
readers.  And  but  three  years  have  passed  since  Lord  Advocate 
Moncrieff,  with  |much  courage  and  no  success,  introduced  a  bill 
into  parliament  for  the  radical  reform  of  the  system  of  pleading  ia 
the  Court  of  Sessioa  It  is  also  undeniable  that  the  most  conflicting 
opinions  are  entertained  as  to  the  cause  of  the  deficiencies  complained 
of  in  our  judicial  system  and  the  appropriate  remedy.  All  these 
things  seem  to  justify  us  in  asking  for  Hght  even  from  oracles  so 
seldom  audible  as  lords  of  session. 

The  intervention  of  a  judge  is  therefore  peculiarly  appropriate  in 
this  case,  not  only  because  of  his  special  knowledge  of  the  subject 
matter,  but  also  and  chiefly  because,  whether  he  advise  rightly  or 
wrongly,  his  summons  to  set  the  house  in  order  may  perhaps  be 
attended  to  when  the  warnings  of  smaller  persons  would  be  disre* 
garded,  and  when  even  the  well-intended  efforts  of  a  liberal  Lord 
Advocate  have  failed. 

We  cannot  at  present  enter  fully  on  the  merits  of  the  sulgect 
which  Lord  Ormidale  has  presented  for  discussioa  A  more  suitable 
opportunity  for  doing  so  will  occur  at  the  beginning  of  a  riew  volume, 
when  we  hope  to  address  a  much  larger  audieace  on  a  subject  of 
such  importance  as  already  to  have  called  forth  the  comments  of  the 
London  press.*  In  the  meantime,  we  recommend  the  address  of 
the  learned  judge  to  the  careful  consideration  of  our  readers,  only 
pointing  out  that  it  fails  to  supply  the  great  want  in  any  movement 
for  reform  of  the  Court  of  Session — motive  power.  No  one 
who  has  lived  a  few  years  in  Edinburgh  can  fail  to  discover  the 
extraordinary  sanctity  with  which  many  inhabitants  of  that  city 
strive  to  invest  the  judicial  institutions  by  which  they  live.  It  is 
something  gained  that  this  imaginary  sanctity  should  be  dispelled, 
and  the  naked  deformity  of  the  idol  unveiled  by  one  of  the  high- 
INriests  of  the  shrine.  But  we  wish  that  Lord  Ormidale  had  pointed 
out  how  to  interest  the  public  at  large,  and  especially  the  legal 
profession  in  the  country,  in  the  well-being  of  the  Court  of  Session. 
At  present,  with  the  exception  of  a  small  and  select  body  of  litigants 
whose  suits  by  various  reasons  are  excluded  from  the  Sheriff  Courts, 
and  a  few  close  corporations  in  Edinburgh,  no  one  is  interested  in 
the  Court    In  England  it  is  quite  different.    An  attorney  in  the 

*  In  another  Ikrticle  we  offer  some  notes  on  points  in  the  address  of  Lord  Ormidale, 
and  the  artiule  of  an  English  critic  in  the  PaU  Mall  Gazette, 
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remotest  village  of  Cornwall  or  Northumberland  may  conduct  an  action 
for  his  client  in  the  Courts  of  Westminster.  In  Scotland  every  man 
who  has  not  an  Edinburgh  agent  is  guided  by  the  advice  of  a  lawyer, 
whose  interest  it  is  to  dissuade  him  from  litigating  in  the  Court  of 
Session,  because  he  is  not  allowed  any  payment  for  the  trouble  he 
may  be  put  to  in  such  a  lawsuit.  The  decisions  of  the  Court  and 
the  rules  of  auditing,  framed  as  they  very  properly  are  with  the  view 
of  preventing  suitors  from  being  saddled  with  the  costs  of  two  agents» 
often  operate  very  harshly  against  country  agents  who  may  have 
taken  pains  in  the  preparation  of  a  casa  We  are  strongly  impressed 
with  the  opinion  that  a  thorough  reform  of  the  Court  of  Session,  in 
whatever  way  it  is  to  be  eflfected,  must  either  follow  or  accompany  a 
measure  revising  the  Procurators*  Act,  and  conferring  on  all  the  pro- 
curators of  Scotland  the  right  to  conduct  their  clients'  cases  in  the 
Supreme  Court.  This  most  needful  reform  could  be  effected,  we  be- 
lieve, by  an  Act  of  Sederunt,  for  the  monopoly  of  the  bodies  now 
practising  as  agents  in  the  Supreme  Courts,  flows,  so  far  as  we  are 
aware,  from  no  higher  source.  It  is  to  be  feared,  however,  that  such 
an  exercise  of  the  inherent  power  of  the  Court  can.  hardly  be  hoped 
for.  It  would  offend  too  many  deeply-rooted  prejudices  and  clash 
with  too  many  fancied  interests.  We  are  convinced,  however,  that  it 
would  in  no  way  affect  the  real  interests  of  the  highly  respectable 
and  most  useful  corporations  now  practising  as  agents  in  the  Supreme 
Courts^  which  will  always,  by  their  high  education  and  character, 
and  the  prestige  which  their  membership  necessarily  confers,  main- 
tain a  high  and  advantageous  position  in  the  legal  profession  As  in 
England  at  present,  few  country  lawyers  would  think,  even  if  they 
had  the  right  to  conduct  a  cause  without  an  Edinburgh  agent,  of  com- 
ing to  Edinburgh  to  attend  to  a  case,  except  sometimes  at  an  important 
hearing.  They  would  employ  their  Edinburgh  correspondents,  who 
would  have  to  surrender  so  much  of  the  fees  as  are  really  earned  h% 
the  country  agents,  but  would  be  much  more  than  reimbursed  by  the 
enormous  influx  of  business  produced  by  the  revival  of  free  trade  and 
general  confidence.  This  question,  however,  is  too  large  and  too 
much  involved  in  details  to  be  discussed  in  this  incidental  manner ; 
but  it  appears  to  be  so  vitally  connected  with  the  question  of  reform 
of  the  Court  of  Session,  that  we  cannot  refrain  from  calling  attention 
to  it. 

The  singularity  of  the  circumstances  and  the  magnittide  of  the 
subject  have  compelled  our  attention  to  the  address  of  Lord  Ormi- 
dale,  with  only  one  sentence  of  which  we  can  thoroughly  agree.  We 
turn  with  pleasure  to  the  address  of  Dean  of  Faculty  Moncrieff  to 
the  Scots  Law  Society,  a  speech  pervaded  by  even  more  than  the 
great  orator  s  accustomed  grace  and  power,  and  full  of  wise  counsel 
and  condensed  wisdom.  Of  many  passages  which  we  would  gladly 
transfer  to  our  pages,  we  have  room  for  only  two. 

THE  HOtrSE.OF  LOEDS  AS  A  SCOTCH  COURT  OF  APPEAL. 
"  It  is  not  wonderful  that,  take  it  aU  in  alJ,  Scotland  has  derived  manj  advaii 
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tages  from  its  laboare.  Bat  while  all  this  is  no  more  than  the  tnith,  onr  gain  would 
be  all  the  greater  if  the  conviction  were  more  constantly  present  to  the  appellate 
mind,  that  in  these  cases  it  is  the  law  of  Scotland  only  which  the  House  is  called  on 
to  administer,  and  that  the  law  of  England  is  at  almost  every  turn  not  only  not 
identical  with  but  repugnant  to  it.  I  remember  a  distinguished  friend  of  mine  at  our 
bar  examining  a  witness  in  a  right  of  way  case  who  had  spoken  to  a  ticket  pat  on 
the  disputed  road  with  the  words  '  No  road  this  way/  *  But,'  asked  my  friend  of  the 
wisness,  '  Did  you  ever  know  that  done  when  there  was  not  a  road  that  way  ?  '  So  I 
never  hear  the  too  familiar  formula  in  those  august  precincts,  *  the  law  of  England  is 
so  and  so,  and  we  are  not  satisfied  that  the  law  of  Scotland  is  otherwise,"  without 
being  sure  that  there  was  no  road  that  way ;  and  that  if  the  law  of  England  pointed 
in  one  direction,  the  chances  were  very  great  that  the  law  of  Scotland  lay  in  another. 
So  different  is  the  law  of  England  in  its  spirit  and  essence — as  in  the  whole  law  of 
contract,  for  instance — that  it  is  quite  as  likely  to  mislead  as  to  lead;  and  aa 
English  lawyer  should  never  approach  the  solution  of  a  question  in  Scottish  juris* 

f»rudence  without  bearing  this  clearly  in  mind.  Sometimes,  also,  the  English  ana^ 
ogy  itself  plays  false  to  the  judicial  mind,  even  in  those  exalted  regions,  spreading 
confusion  and  dismay  in  the  Parliament  House.  A  striking  and  instructive  instance 
of  this  occurred  in  the  well*known  case  of  Duncan  and  Findlater,  as  to  the  liability 
of  tmst  funds  for  the  consequence  of  accidents  caused  by  the  negligence  of  trustees. 
Following  the  principles  ana  authorities  of  the  law  of  Scotland,  the  Court  of  Session 
held  that  the  trust  funds  were  liable;  but  their  views  were  overturned  in  the  House 
of  Lords  on  the  analogous  rules  of  the  law  of  England,  and  much  grave  ridicule  and 
sharp  remark  was  directed  against  the  erroneous  opinions  uf  the  Court  below.  But 
the  Court  of  Session  has  been  amply  avenged,  for  little  more  than  a  year  ago  up  rose 
Lord  Weatbury  in  the  House  of  Lords,  and  ruled  conclusively  that  the  learned  Lords 
in  the  case  of  Duncan  and  Findlater  had  altogether  misapprehended  the  law  of  Eng- 
land— that  the  Court  of  Session  was  right,  and  that  they  had  decided  in  conformity 
with  what  the  law  of  England  was  and  always  had  been.  Meanwhile,  for  twenty 
years  our  Courts  have  been  administering,  under  the  highest  authority,  the  suppositi- 
ous law  of  England,  whidh  thus  supplanted  our  own ;  and  even  now,  as  the  case  I 
last  referred  to  was  an  English  one,  we  have  not  been  informed  by  any  judicial  tri- 
baiial  that  this  law  is  wrong,  and  are  still  bound,  I  presume,  to  continue  in  our 
course  of  error.  All  this  confusion  would  never  have  arisen  had  the  House  of  Lords* 
in  the  first  instance,  judged  of  the  case,  not  on  English  analogies,  but  on  the  authority 
of  the  law  of  Scotland.  Probably  this  and  other  anomalies  would  have  been  pre* 
vented  had  we  sooner  had  the  advantage,  which,  I  am  happy  to  say,  we  now  possess, 
of  having  a  distinguished,  and  well-trained,  and  thorough  Scotch  lawyer  sitting  in 
the  Upper  House.  Scotland  expected  much  when  Lord  Colonsay  was  promoted  to 
the  Upper  House;  and  great. as  the  expectations  were,  I  am  confident  they  will  not 
be  disappointed." 

The  observations  which  follow  on  the  art  of  forensic  oratory  might 
be  usefal  to  others  than  the  joniors  to  whom  they  were  addressed 

MODEEN  FOBENSIC  ORATOBY. 

*^  Mere  flnency,  althongh  an  important,  is  very  far  from  being  the  most  important, 
>  quality  of  a  pleader.  The  easy  command  of  appropriate  language  is  no  doubt  a 
material  attainment,  and  is  necessary  to  excellence.  But  the  easy  command  of 
language,  whether  appropriate  or  not^  is  perhaps  one  of  the  greatest  snares  which 
can  beset  a  pleader  at  the  outset  of  his  career.  The  man  whose  thoughts  outrun 
his  power  of  expression  often  chains  and  rivets  the  attention.  The  bright,  clear  in- 
tellect, even  when  struggling  through  a  misty  veil  of  confused  ntterance,  communi- 
cates, by  a  secret  influence,  with  his  audience.  But  a  man  whose  power  of  expres- 
sion outruns  his  thoughts,  never  can  convince.  The  words  are  only  convincing  as 
thev  are  the  envoys  of  the  mind  within :  and  when  they  throw  off  restraint  and  dis- 
cipline, they  become  a  rabble  without  a  leader.  Any  one  who  ever  heard  the  late 
Mr  Jameson  plead  at  the  bar  will  recall  a  very  striking  illustration  of  what  I  say. 
He  was  not  a  fluent  speaker ;  on  the  contrary,  his  words  seemed  to  flow  at  first  with 
difficulty  and  labour.  They  came  more  readily  as  he  proceeded,  but  to  the  end  they 
came  with  hesitation.  But  he  was  a  most  convincing,  sometimes  an  entrancing 
pleader.    So  close  was  the  chain  of  logic,  so  transparent  his  statement,  so  thorongh 
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his  masteiy  of  the  law,  that  one  forgot  the  heaitatiog  ntteranoe  and  imperfeet  ex- 
pression in  the  broad  clear  stream  of  his  argument.  Bat  remarkable  as  this  dis* 
tingaished  instance  was,  let  not  the  true  moral  of  it  be  mistaken.  Altboogh 
"Ammon's  great  son  one  shoulder  had  too  high,**  it  does  not  follow  that  the  defect 
18  characteitstic  of  a  conqueror.  Clearness  and  accuracy  of  expression  and  eloco- 
tion  ought  to  be  the  subjects  of  steady  and  careful  practice,  and  within  these  walls 
you  have  the  requisite  opportunity,  nhen  this  art  is  fairly  attained  in  reasonable 
measure,  you  are  comparatively  free  to  consider  with  a  mind  at  ease  the  snbstaoee 
and  method  of  your  speech.  Secondly,  Incidilr  and  arrangement  both  of  sutemeat 
and  argument  should  be  the  subject  of  deliberate  training.  The  first  vice  of  a 
young  pleader  is  brevity,  or  rather  exiguitv,  of  reasoning.  He  says  what  he  has  to 
say  and  has  done  it,  not  throwing  into  it  the  light  and  shadow  necessary  to  make  the 
picture  effective.  The  second  vice  is  intolerable  prolixity.  Having  overcome  the 
first  obstacle  by  attaining  fluency  and  expression,  he  has  neglected  the  seeond 
requisite  of  preclaion,  method,  and  scientinc  arrangement  of  his  argument.  If  I 
may  take  the  liberty  of  sajing  so,  the  last  is  the  error  to  which  our  present  practice 
tends.  When  I  came  to  the  bar,  the  Judgesi  who  had  been  trained  in  the  school  of 
written  pleadinn,  were  impatient  of  oral  debate  in  the  Inner  House.  Whether  they 
are  impatient  of  it  now  or  not,  the  oatward  indication  is  suppressed ;  but,  if  they  are, 
they  have  mnck  more  reason." 

A  QiLestion  under  the  new  Trusts  Act. — Some  inconvenience  has 
arisen  from  an  interpretation  put  by  some  of  the  judges  on  the  words 
in  §  16  of  this  Act  (30  and  31  Vict  c  97),  providing  that  applica* 
tions  under  the  Act  "  shall  be  brought  in  the  first  instance  before, 
one  of  the  Lords  Ordinary  officiating  in  the  Outer  House,  who  may 
direct  such  intimation  and  service  thereof,  and  such  investigation 
or  inquiry  as  he  may  think  fit,  and  the  power  of  the  Lord  Ordinary, 
iefore  whom  the  petition  is  enroUed,  may  be  exercised  by  the  Lord 
Ordinary  on  the  Bills  during  Vacation,  and  all  such  petitions  shall, 
as  respects  procedure,  disposal,  and  review,  be  subject  to  the  same 
rules  and  regulations  as  are  enacted  with  respect  to  petitions 
coming  before  the  Junior  Lord  Ordinary  in  virtue  of  the  Act  20  and 
21  Vict.  c.  56."  Lord  Curriehill  and  Lord  Mure  have  held,  as  it 
appears,  that  petitions  under  the  Act  (such  as  petitions  for  leave  to 
feu  trust-estates,  of  which  several  were  presented  in  the  autumn 
months)  cannot  competently  be  brought  for  the  first  time  before  the 
Lord  Ordinary  on  the  Bills  in  Vacation,  in  consequence  of  the  words 
of  this  section,  which  seem  to  require  enrolnunt  before  one  of  the 
Lords  Ordinary  before  the  case  can  be  dealt  with  in  the  Bill  Cham- 
ber. Further,  sect.  10  of  the  Act  of  1857  gives  the  Lord  Ordinary  on 
the  Bills  in  Vacation  the  same  powers  as  the  Junior  Lord  Ordinary 
only  in  regard  to  certain  classes  of  petitions  there  specified,  among 
which,  of  course,  such  petitions  as  those  in  question  are  not  enume- 
rated. We  cannot  but  regard  the  construction  now  put  on  the  Act 
as  erroneous.  The  section  quoted  confers  on  the  Lord  Ordinary  in 
Vacation  the  power  of  the  Lord  Ordinary  before  whom  the  petition 
is  enrolled,  and  that  power  must  apply  to  the  first  stage  in  the  peti- 
tion as  much  as  to  any  other.  A  petition  may  surely  be  enrolled 
before  any  of  the  Lords  Ordinary  in  Vacation,  although  it  is  first 
written  upon  by  the  Bill  Chamber  judge  as  his  locum  tenens.  It 
may  be  said  that  the  Lord  Ordinary  is  not  sitting,  and  has  no  func- 
tion in  Vacation;   but  the  Act  expressly  confers  all  the  power 
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which  he  ccmld  exercise  on  the  Bill  Chamber  judge;  and  to  say  that 
a  case  can  only  be  "  enrolled  "  before  the  Lord  Ordinary  during 
Session,  is  defeating  the  plain  meaning  of  the  Act  in  order  to  give 
effect  to  a  plausible  quibble.  The  condition  of  enrolment  may,  if  literal 
fulfilment  be  insisted  on,  be  satisfied  by  putting  the  Lord  Ordinary's 
name  on  the  back  of  the  petition,  and  enrolling  it  in  his  office  for  the 
first  day  of  Session,  which  may  be  as  well  done  on  the  21st  July  as 
the  nth  of  November.  The  words  of  the  10th  sect,  of  the  Act  of  1857, 
limiting  the  power  of  the  Lord  Ordinary  to  certain  classes  of  petitions, 
are  enlarged  by,  and  do  not  restrict^  the  tenns  of  the  16  th  sect  of  the 
Act  of  1867.  This  view  is  confirmed  by  the  £act  that  Lord  Barcaplci 
who  officiated  in  the  Bill  Chamber  when  the  first  petition  under  the 
Act  was  presented,  ordered  intimation  and  service  without  hesitation^ 
although  the  petitioner,  in  consequence  of  the  doubt  suggested  by 
the  subsequent  decisions,  has  seen  fit  to  take  a  renewed  order  after 
the  meeting  of  the  Court  It  is  fortunate  that  the  inconvenience 
and  delay  caused  by  this  perverse  construction  of  the  Act  are  not 
likely  to  be  so  great  in  future,  many  parties  having  been  long  wait- 
ing to  take  advantage  of  the  Act,  and  having  presented  their  peti- 
•tions  at  the  earliest  possible  moment  after  its  passing.  It  may, 
however,  be  still  desirable  that  the  point  should  be  cleared  by  a 
decision  of  the  Court,  or  by  being  noticed  in  any  Act  or  Sederunt 
which  may  be  passed  on  the  subject 

Scottish  Onmincfl  Statistics, — ^Last  month,  in  a  paragraph  chiefly  * 
founded  on  a  leading  article  in  the  Scotsman,  the  usual  accuracy  of 
which  journal  was  to  us  a  sufficient  guarantee  of  the  truth  of  the  state- 
ments  it  contained,  we  were  induced  to  condemn  in  too  broad  terms  the 
system  of  judicial  statistics  for  Scotland.  We  have  been  reminded 
that  that  condemnation  ought  not  to  apply,  at  least  in  the  same 
measure  or  on  the  same  grounds,  to  the  Tables  of  Criminal  Offenders 
reported  by  Her  Majesty's  Advocate  under  1  Wm.  IV.,  c.  37,  a 
sentence  in  which  formed  the  immediate  text  of  the  Scotsmaris 
article.  A  glaring  and  evidently  accidental  mistake  committed  by 
an  official  new  to  the  work,  and  made  prominent  by  quotation  in  a 
paper  read  before  the  Social  Science  Association,  has  caused  this  set 
of  tables  to  be  involved  in  the  vituperation  which  is  deservedly  be- 
stowed on  the  statistics,  or  rather  no  statistics,  of  the  Scotch  civil 
tribunals.  It  is  just  as  well  to  point  out  that  whatever  may  be  the 
defects  of  this  set  of  tables,  there  are  as  great  in  those  of  the 
sister  country  relating  to  the  same  matter,*  and  that,  they  are  pr&- 

*  A  paper  by  Mr  C.  S.  Greaves,  Q.C.,  in  the  Law  Magazine  and  Law  Review  for  Not. 
1S66,  8hew8  that  the  English  lieturns  are  far  from  being  immaculate.  The  most  im- 
portant paper  on  Scotch  Criminal  Statistics  with  which  we  are  acquainted  is  one  bj 
Mr  J.  F.  M'Lennan,  in  the  Social  Science  Transactions  for  1863,  desiderating  im- 
provements in  the  system  of  procuring  and  preparing  these  statistics — iroprovementa 
which  can  only  be  effected  by  the  Legislature  or  by  the  Secretary  of  State  nnder  the 
existing  Act.  Mr  McLennan  assumes  the  correctness  of  the  returns,  and  as  he  had 
evidently  examined  them  carefully,  it  is;  in  fact,  the  testimony  of  a  very  competent 
authority  to  the  general  accuracy  with  which  they  are  got  up  in  the  Lord  Advocate's 
Ohamberf. 
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pared  with  great  care  and  without  any  remuneration  by  the  Chief 
Clerk  to  the  Lord  Advocate  for  the  time  being.     We  Tiave  looked 
over  the  returns  for  several  years  as  printed,  and  we  are  bound  to 
say  that  the  public  have  no  reason  to  complain  while  such  labour  is 
bestowed  almost  gratuitously.   The  process  of  preparing  the  abstract 
of  returns  in  question,  which  is  no  mere  fly-sheet,  but  a  pamphlet 
of  twentyjfolio    pages,   representing  returns   (not    published)  of 
120  printed  folios,  is  somewhat  as  follows: — The  classified  and 
unclassified  returns,  prepared  by  the  Sheriff-clerks  of  counties, 
assisted  by  the  Procurator^fiscals  and  other  officials,  are  transmitted 
to  the  Lorid  Advocate  on  1st  January  of  every  year,  signed  in  con- 
formity with  the  Statute  by  the  Sheriff.    The  Classified  Rsturn 
contains  three  tables,  the  first  showing  "  the  number  of  persons 
committed  for  trial  or  bailed,  and  the  result  of  the  proceedings,"  and 
consisting  of  thirty-six  columns ;  the  second,  showing  the  age,  sex, 
and  degree  of  instruction  of  persons  committed  for  trial  or  bailed, 
with  thirty-two  columns ;  the  third,  showing  the  courts  in  which 
persons  committed  for  trial  or  bailed,  were  tried,  the  number  of  the 
convicts  previously  convicted  of  similar  offences,  and  the  number 
convicted  of  other  offences  at  the  same  trial,  distinguishing  the  sex, 
in  these  and  other  particulars,  and  containing  thirty-one  columns. 
The  Unclassified  Return,  which  contains  the  names  of  the  persons 
committed  for  trial,  with  the  various  particulars  enumerated  in  the 
Classified  Eetum,  is  transmitted  to  the  Lord  Advocate  for  the  pur- 
pose of  checking  its  accuracy  with  the  numbers  given  in  the  tables 
of  the  Classified  Return,  which  last  ia  required  by  the  Act  of  Parlia- 
ment to  be  transmitted  to  the  Home  Office.    When  these  returns 
are  received  on  January  Ist  at  the  Lord  Advocate  s  office,  the  duty 
which  the  chief  Clerk  has  to  perform  consists,  first,  in  checking  the 
returns,  and  then  copying,  on  folio  sheets,  all  the  Classified  Betums, 
for  transmission  to  the  Home  Office.    From  these  he  then  prepares 
(1.)  three  similar  tables,  showing  a  Classified  Setum  for  the  whole 
of  Scotland ;  (2.)  A  table  showing,  in  each  county  collectively,  the 
total  number  of  persons  committed  for  trial  or  bailed,  and  the  I'esult 
of  the  proceedings  (thirty-six  columns) ;  (3.)  and  (4.)  Tables  show- 
ing, in  each  county  collectively,  the  age,  sex,  and  degree  of  instruc- 
tion of  the  total  number  of  persons  committed  for  trial  or  bailed ; 
in  each  county  collectively,  the  total  number  of  persons  tried  in  each 
court,  the  total  number  of  the  convicts  previously  convicted  of 
similar  offences,  and  the  total  number  convicted  of  other  ofiences  at 
the  same  trial,  distinguishing  the  sex  in  these  and  other  particulars, 
(thirty  columns)  ;  and  (5.)  (6.)  (7.)  and  (8.)  Tables  showing,  in  each 
county  collectively,  the  total  number  of  persons  committed  for  trial 
or  bailed  for  each  description  of  offences ;   a  comparative  table, 
showing  the  sex  of  persons  committed  for  trial  or  baUed  in  each  of 
the  last  ten  years,  the  total  in  each  of  the  two  quinquennial  periods, 
and  the  number  in  each  county  respectively ;  a  comparative  table, 
showing  the  number  of  persons  committed  for  trial  or  bailed  in 
each  of  the  last  ten  years,  the  total  in  each  of  the  two  quinquennial 
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periods,  and  the  offences  with  which  the  persons  stood  charged;  and 
a  comparative  table,  showing  the  number  of  persons  committed  for 
trial  or  bailed  in  each  of  the  last  ten  years,  the  total  in  each  of  the 
two  qiiinqaennial  periods,  and  the  number  in  each  county  separately. 
The  abstract  of  these  tables  is  then  prepared,  and  transmitted,  with 
the  various  tables  for  each  county  and  the  general  tables,  by  the 
Lord  Advocate,  with  an  official  communication,  on  the  1st  of  March, 
annually,  to  the  Home  Secretary,  to  be  printed  and  laid  before  Par- 
liament. The  observation  made  by  the  Scotsman  that  "  the  returns 
"for  Scotland  come  forth  unauthenticated  by  any  name ''(is  incorrect, 
as  they  are,  in  the  first  place,  authenticated  by  all  the  Sheriffs  of 
Scotland,  and  afterwards  by  the  Lord  Advocate.  It  appears  from  a 
note  in  the  abstract  that  the  Home  Office  has  endeavoured  to  procure 
returns  from  Scotland  as  nearly  as  may  be  the  same  in  form  as  those 
for  England     It  is  stated  that — 

"  The  following  Tables  for  Scotland  have,  by  directions  from  the  Home  OflSce, 
been  substituted  for  the  form  specified  in  the  Statute  1  Gul.  IV.,  c.  87,  with  the  view 


of  more  nearly  assimilating  them  to  the  criminal  tables  now  in  use  to  be  presented 
to  Parliament  for  England.  In  consequence  of  the  different  systems  of  criminal 
procedure  in  the  two  countries,  a  complete  assimilation  was  impracticable ;  but  to 


assist  in  bringing  the  assimilation  more  close  for  comparative  investigation,  a  com- 
parative table  of  the  respective  classifications  of  offences  is  here  annexed." 

This  statement  of  facts  is  enough  to  show  not  only  that  the  returns  of 
criminals  now  made  up  for  Scotland  cost  no  little  labour,  but  also  we 
think  that  they  provide  the  statesman  and  the  philanthropist  with  data 
of  considerable  value.  The  plan  on  which  the  tables  are  arranged  might 
possibly  be  altered  for  the  better,  and  additional  informatiofi  might 
be  required.  But  as  the  law  stands,  such  changes  must  come  from 
the  Home  Office,  and  probably  officials  there  feel  that  they  cannot 
fairly  require  more  (the  wonder  to  us  is  that  they  have  the  face  to 
take  what  they  now  get)  without  a  vote  by  Parliament  of  adequate 
remuneration.  Perhaps  no  higher  proof  can  be  found  of  the  care 
which  has  for  many  years  been  bestowed  by  underpaid  officials 
on  this  task  than  the  fact  that  the  writer  in  the  Scotsman,  writing 
no  doubt  with  the  best  intentions  and  the  most  patriotic  desire  to 
expose  abuses,  could  find  none  more  grievous  than  an  arithmetical 
error,  which  Mr  Tennent  ought  to  have  detected,  and  he  no  doubt 
did  discover  by  a  moment's  attention. 

The  Want  of  a  Cheap  Appeal. — No  one  can  read  the  news- 
papers without  perceiving  daily  the  great  disadvantage  which  Scotland 
Buffers  in  not  having  the  means  of  obtaining  an  authoritative  deci- 
sion of  the  numerous  points  of  law  which  arise  in  the  execution  of 
statutes  by  magistrates  of  burghs,  parochial  boards,  justices,  and 
other  public  boards  and  officials.  We  have  referred  on  another  page 
^  this  grievous  defect  as  it  is  felt  in  the  Sheriff  Small  Debt  Courts. 
A  curious  instance  of  it  is  reported  to  have  occurred  the  other  day 
at  Buiiijar,  where  the  bailies  take  opposite  views  upon  the  question 
whether  under  the  General  Police  Act  1862  the  Commissioners  of 
"oUce  are  entitled  to  go  into  every  place  and  take  and  dispose  of 
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pig  dung^  or  whether  this  article  falls  under  the  exception  in  the  aei 
of  stable  and  byre  dung.  Severals  persons  have,  it  appears,  beea 
prosecuted  for  contravention  of  the  Act  in  selling  their  pig  dung, 
the  burgh  fiscal  adopting  the  view  that  the  commissioners  are 
entitled  to  dispose  of  this.  Two  magistrates  hold  that  the  commis- 
sioners have  no  right  at  all  to  enter  private  places  and  remove 
manure,  and  that  they  can  only  do  so  when  asked.  Hence  a 
remarkable  discrepancy  in  the  decisions  in  the  police-court  according 
to  the  various  views  of  the  presiding  magistrates.  The  state  of 
matters  described  in  the  following  paragraph  is  not  edifying,  and 
loudly  demands  a  cheap  appeal — a  boon  surely  not  to  be  denied 
when  the  Court  of  Session  has  ''no  adequate  judicial  function  to 
perform":— 

*'  In  a  case  broaght  up  last  week,  the  two  presiding  magistrates  were  of  different 
opinions,  and  the  matter  came  to  a  dead-lock.  Neither  of  them  woold  jield  to  the 
other — the  one  determined  to  convict*  and  the  other  characterisinff  the  whole  affair 
as  legal  robbery.  After  a  lengthened  sederunt,  the  matter  was  onlv  adjusted  by  the 
Clerk  suggesting  a  merely  Jiominal  fine.  In  another  similar  case  the  Fiscal  craved 
a  conriction.  He  considered  it  hard  that  poor  people  generally  were  compelled  to 
give  up  their  refuse,  and  those  keeping  pigs  should  get  off  free.  Pigs  were  fed  at  a 
profit,  and  the  owners  of  them  were  better  able  to  lose  the  profit  of  the  mauore. 
bailie  Kisbet  held  that  the  accused  had  a  perfect  right  to  dispose  of  the  pig  manure. 
All  the  witnesses  stated  that  there  were  no  ashes  among  the  manure  in  question, 
and  he  did  not  consider  the  Commissioners  had  any  claim  to  it.  Bailie  Gardner 
agreed  so  far  with  Bailie  Nisbet;  but,  at  the  same  time,  he  accepted  the  Fiscal's 
reading  of  the  Act.  He  would  never  convict,  however,  until  they  commenced  at 
the  beginning  and  made  all  parties  alike.  The  Provost  read  the  Act  in  a  different 
way  from  the  Fiscal.  He  thought  the  tacksman  of  the  town's  manure  had  made  a 
mistake.  All  the  Commissioners  had  to  do  was  to  clear  the  streets,  but  they  had 
no  right  to  go  into  private  property.  If  they  were  to  read  the  Act  literally,  they 
might  claim  all  the  manures,  patent  and  otherwise,  about  the  town.  Bailie  Bayne 
held  that  horse  and  cow  dung  were  the  onlv  exceptions  mentioned  in  the  Act,  and 
that  the  Commissioners,  and  consequently  the  scavengers,  had  a  right  to  everything 
else.  The  Magistrates  ultimately  agreed  to  a  decision  of  '*  Not  proven,"  and  the  case 
was  dismissed,  without,  however,  any  arrangement  being  made  as  to  how  they  were 
to  proceed  in  future." 

06tAiary.— Thomas  Peraberton  Leigh,  Lord  Kinqsoowk,  who  died  at  Torrehill,  Kent, 
7th  Oct.,  was  born  in  London  1793.  He  descended  on  his  father's  side  from  a  family 
in  Warrington,  and  on  his  mother's  from  a  branch  of  the  Lerghs.  He  was  ait  no  public 
school  or  University,  and  began  his  career  in  a  solicitor's  office.  He  read  for  the  Bar 
in  the  chambers  of  his  maternal  uncle,  Mr  Cooke,  a  distinguished  equity  lawyer,  and 
in  1816  was  called  to  the  Bar.  In  1829  he  received  a  silk  gown,  and  for  many  years, 
especially  after  the  elevation  of  Bickersteth  to  the  Bench,  he  stood  at  the  head  of  the 
Bar  in  the  Bolls  Court.  In  1841,  he  accepted  from  Sir  R.  Peel  the  office  of  Attorney- 
General  to  the  Prince  of  Wales.  In  January  1843,  the  death  of  his  eccentric  kins- 
man, Sir  Robert  Leigh,  placed  Mr  Pemberton  in  possession  of  a  life  interest  in  the 
Wigan  estates,  amounting  to  about  X17,000  a-year.  He  retired  from  the  Bar,  was 
•worn  of  the  Privy  Council  as  Chancellor  of  the  Duchy  of  Cornwall,  and  shortly 
after  became  a  member  of  the  Judicial  Committee  of  that  body.  The  duties  of  that 
office  he  performed  for  twenty  years  with  unremitting  diligence,  but  entirely  without 
emolument,  and  with  no  outward  recognition  of  his  services  except  the  peerage, 
which  was  first  offered  to  him  by  Lord  John  Russell  in  1853,  and  eventually  conferred 
on  him  by  Lord  Derby  in  1858.  While  at  the  Bar  Mr  Pemberton  was  M.P.  for  Rye, 
and  afterwards  for  Ripon.  His  speeches  in  Parliament  were  rare  and  unimpasstoned. 
Perhaps  the  most  remarkable  was  that  in  which  he  resisted  the  pretensions  of  the 
House  on  the  memorable  privilege  case  of  Stockdale  v.  Hansard.  In  the  House  of 
Lords  Lord  Kingsdown  rarely  took  part  in  political  debates.  He  gave  his  services 
in  the  judicial  business  of  the'Hoaae^  although  he  never  approved  the  conslttation  or 
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proeedare  of  the  House  as  a  conrt  of  last  resort,  and  regretted  his  inability  to  correct 
Its  defects.  But  it  was  in  the  more  congenial  atmosphere  of  the  Privy  Conndl, 
where  the  practice  and  forms  of  proceeding  had  gradoalijr  been  moulded  and  settled 
bj  his  own  influence  and  example,  that  he  has  left  the  most  conspicuous  traces  of  his 
judicial  ability.  In  1858,  Lord  Derby  offered  him  the  Great  Seal,  but  he  refused  it. 
By  some  this  refusal  was  attributed  to  indolence;  but  Indolence  can  hardly  be 
ascribed  to  one  of  the  most  sacoessful  advocates  of  the  English  Bar,  or  to  a  man  who 
would  spend  unremitting  laboar  to  perfect  whatever  he  had  undertaken  to  perform. 
Thus,  the  services  rendered  by  Lora  Ringsdown  to  the  Duchy  of  Cornwall  resulted 
in  placing  that  magnificent  demesne  on  a  totally  different  footing.  The  predominant 
quality  of  his  character  was  a  fastidious  reilnement.  *'  No  breath  of  popularity,"  as 
he  once  expressed  it,  **  ever  touched  his  sail."  But,  if  he  was  sensitive  to  the  short- 
comings of  others,  he  was  exacting  in  all  that  concerned  himself.  Many  of  his  judg- 
ments were  written  several  times  over;  all  w«re  revised  with  elaborate  minnteness. 
In  1858  he  had  already  quitted  the  Court  of  Chancery  for  fifteen  years,  and  we  sus- 
pect that  the  reason  which  mainly  determined  his  refusal  of  the  Great  Seal  was  a 
distrust  of  his  ability  to  perform  the  duties  after  so  long  an  interval  in  a  manner 
entirely  adequate  to  his  conception  of  their  importance.  His  qualities  as  a  judge 
were  held  by  those  who  sat  with  him  to  be  literally  unrivalled.  His  mind  was  deep, 
clear,  and  unruffled;  his  patience  inexhaustible;  his  sense  of  justice  even  more 
acute  than  his  love  of  legal  precision.  He  aimed  at  framing  the  decisions  of  the 
Court  on  large  grounds  of  analogy  and  reason.  He  knasterdd  the  complicated  sub- 
ject of  the  land  tenures  of  India;  he  more  than  once  opposed  an  insurmountable 
barrier  to  the  exactions  of  the  Indian  Government,  and  taught  the  judicial  authori- 
ties of  India  many  an  invaluable  lesson  of  moderation  and  wisdom.  The  appellate 
jurisdiction  of  the  Privy  Council  over  the  Colonial  Courts  is  now  almost  the  sole 
link  which  holds  together  the  British  Empire.  The  moral  influence  of  this  British 
tribunal  is  still  unshaken;  and  its  authority  was  largely  augmented  by  the  wisdom, 
temper,  and  equity  of  Lord  Kingsdow^.  The  war  of  1854  re-opened,  after  forty 
years'  peace,  the  ftaritime  Courts  of  Prize.  The  principles  of  Lord  Stowell  and  the 
practices  of  the  last  war  were  to  be  subjected  to  legal  revision.  In  these  questions 
Lord  Eingsdown  took  warm  interest ;  and  if  the  decisions  of  that  period  have  miti- 
gated the  pressure  of  war  on  neutrals,  and  substituted  more  civilized  usages  for  the 
harsh  practices  of  former  times,  no  small  share  of  the  credit  is  due  to  the  spirit  of  his 
judgments.  Lastly,  the  cases  of  Gorham  t;.  the  Bishop  of  Exeter,  Liddell  v.  Wester- 
ton,  Long  V.  Bishop  of  Cape  Town,  and  "  Essays  and  Keviews"  were  decided  by  the 
Privy  Council,  and  they  were  decided  in  entire  conformity  with  his  views.  Lord 
Kingsdown  never  was  married;  his  title,  therefore,  is  extinct.  Of  his  property  the 
larger  part  reverts  to  a  descendant  of  Sir  Robert  Leigh ;  the  remainder  passes  to  the 
brother  and  nephews  of  the  late  Peer. — Abridged  from  the  T^hnes. 

The  Bight  Hon.  Fbangis  Blackburnb,  late  Lord  Chancellor  of  Ireland, 
died  at  Rathfarnham  Castle,  at  the  age  of  85  years.  He  played  an  active  and  dis- 
tinguished part  in  the  history  of  this  country  for  a  period  of  extraordinary  duration, 
and  his  name  is  associated* with  some  of  its  most  remarkable  incidents.  He  was 
descended  on  the  maternal  side  from  Dr  Ezekiel  Hopkins,  Bishop  of  Derry  during 
the  famous  siege.  He  was  bom  1782  at  Footstown,  Co.  Neath,  entered  Trin.  Coll. 
Dublin,  1798,  was  called  to  the  Bar  1805,  and  in  1822  was  appointed  King's  CounseL 
In  1823  he  was  appointed  to  act  as  Judge  in  Limerick  and  Clare,  to  enforce  the 
Insurrection  Act,  and  so  continued  until  1825,  gaining  the  attachment  of  all  parties 
by  the  impartiality  of  his  conduct.  Under  the  Ministry  of  Earl  Grey  he  was  made 
Attorney -General  in  1830,  a  period  of  great  excitement  and  peril.  He  proved  him- 
self in  all  respects  equal  to  the  emergency,  and  vindicated  the  law  with  firmness, 
vigour,  and  moderation.  He  remained  in  office  under  the  brief  administration  of 
Sir  Robert  Peel,  to  whose  political  views  he  then  attached  himself,  having  previously 
professed  Whig  principles,  and  he  retired  in  1835.  On  the  return  of  the  Conserva- 
tive Ministry  to  power  in  1841  he  was  reinstated  in  the  office  of  Attorney- General, 
and  in  the  following  year,  on  the  death  of  Sir  Michael  O'Loghlen,  he  was  promoted 
to  the  office  of  Master  of  the  Rolls.  In  1846  he  was  transferred  to  the  Chief  Justice- 
ship of  the  Queen's  Bench,  and  in  that  capacity  presided  at  the  Special  Commission 
which  tried  Mr  Smith  O'Brien  and  his  associates  in  1848.  In  1852,  he  was  promoted 
Uy  Lord  Derby  to  the  office  of  Lord  Chancellor,  which  be  vacated  on  the  retirement 
of  his  friends.  In  1856,  when  the  office  of  Lord  Justice  of  appeal  in  Chancery  was 
created,  the  Whig  Government  did  not  allow  political  considerations  to  outweigh  their 
sense  of  his  eminent  fitness  for  it.    He  retained  it  until  the  return  of  the  present 


676  THE  MONTH. 

Ministry  to  power,  when  he  was  induced  to  accept  the  Great  Seal  again,  although  it 
involvea  a  serious  sacrifice.  Earljr  in  the  present  year,  in  consequence  of  failing 
health,  he  resigned. 

Geobge  M'Clelland,  Esq.,  W.S.  (1823),  whose  decease  was  noted 
last  moath,  was  born  at  Ayr.  where  his  father  was  a  writer  and 
banker.  He  was  a  member  of  the  Juridical  Society  of  Edin- 
burgh. At  the  dissolution  of  the  firm  of  Hunter,  Campbell,  & 
Cathcart,  W.S.,  in  1834,  he  became  a  partner  of  the  new  firm  of 
Hunter,  Campbell,  &  Co.,  in  which  he  continued  till  its  dissolution 
in  1843,  after  which  he  devoted  himself  exclusively  to  the  ministry 
of  the  Apostolic  Church,  Broughton  Street,  to  which  he  had  belonged 
since  its  origin  in  1834.  In  1845,  he  went  to  America,  and  re- 
mained in  the  discharge  of  his  ministerial  duties  in  the  United 
States  and  in  Canada  for  fourteen  years.  He  is  the  author  of  various 
books,  among  others  of  "  The  End  of  the  Dispensation  "  and  "  The 
Human  Nature  of  Christ,"  two  discourses. 

Hugh  Handyside,  Esq.,  W.S.  (1827),  died  at  Kirkton  Lodge, 
Murrayfield,  on  Nov.  3.  Mr  Handyside  was  best  known  as  Secretary 
to  the  Sustentation  Fund,  Church  and  Manse  Building,  and  other 
Committees  of  the  Free  Church. 

Patrick  Graham,  W.S.  (1824),  (firm,  Graham  &  Johnston,  W.S.), 
died  at  Edinburgh  15th  Nov.  He  was  for  many  years  in  partner- 
ship with  Mr  Peter  Anderson,  W.S.,  Law  Agent  for  the  City  of 
Edinburgh,  under  the  firm  of  Graham  &  Anderson.  On  Mr 
Anderson's  death,  Mr  Graham  succeeded  him  in  that  office,  which 
he  held  till  his  death. 

Thomas  Barty,  Esq.,  Solr.,  N.P.  (1827),  (firm,  Thomas  &  J.  W. 
Barty,  Dunblane),  Joint  P.  F.  for  Western  District  of  Perthshire, 
died  at  Anchorfield,  Dunblane,  15th  Nov.  He  was  Clerk  to  the 
Income  Tax  and  Assessed  Taxes,  and  District  Prison  Board. 

Appointments, — Mr  Thbmas  Dickson,  whose  appointment  to  the 
office  of  Assistant  Curator  of  the  Historical  Department  of  the 
Eegister  House  was  noted  in  our  July  number,  has  been  promoted 
to  the  office  of  Curator  of  that  Department,  vacant  by  the  resigna- 
tion of  Mr  George  Skene,  Advocate,  formerly  Professor  of  Law  at 
Glasgow.  Mr  Skene  had  held  the  appointment  only  for  a  few 
months. 


€oxttBuanlitntt. 

An  order  of  Court  was  made  the  other  dajr  in  oar  Sheriff  Court,  which  occa- 
sioned considerable  surprise.  A  firm  sued  a  RaUwaj  Coy.  for  the  price  of  a 
property  which  they  had  agreed  to  purchase,  the  terms  of  the  bargain  being  that  the 
price  was  to  be  payable  on  the  delivery  of  a  valid  title.  The  pursuer  stated  that  he 
was  ready  to  give  a  valid  title,  and  asked  for  decree  for  the  price,  subject  to  that 
condition.  The  Sheriff  ordered  him  to  lodge  in  process  an  abstract  of  the  title,  '^^ 
order  that  the  Court  might  judge  of  its  validity. 

The  following  decision  in  the  S.D.C.  also  created  some  surprise.  At  a  public  sale 
a  party  bought  what  on  tasting  he  believed  to  be  port,  and  wnat  was  represented  to 
him  to  be  such.  The  liquor  turned  out  not  to  be  port,  and  he  sued  the  auctioneer 
for  repetition.  The  Sheriff  held  that  although  the  rule  that  a  man's  eye  is  his  mer- 
chant might  apply,  still  as  the  wine  turned  out  not  to  be  port,  the  pursuer  was 
entitled  to  L.5  of  damages.    Is  a  man's  month  not  his  merchant  as  well  as  his  ^e? 
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PROCURATORS'  APPRENTICES. 

Sir, — ^I  obserre  in  last  month's  Journal^  in  noticing  the  proyision  introdnced  into 
the  Debts  Recovery  Act  as  to  stamp  duty  on  Indentures,  you  quote  a  correspondent 
of  the  Scotsman,  who  indicates  an  opinion  that  indentures  that  have  been  written  on 
insufficient  stamps  or  plain  paper  will  be  stamped  with  the  deficiency  of  duty  by  the 
Commissioners  of  Inland  Revenue  on  payment  of  a  maximum  penalty  of  L.IOJ  like 
an  ordinary  deed.        » 

This  is  quite  a  mistake  on  the  part  of  the  SeotwunCa  correspondent.  Indentures, 
as  a  general  rule,  cannot  be  validated  by  after^stamping,  but  the  Act  of  19  &  20  Vict., 
c  81,  makes  an  exception  in  favour  of  legal  indentures.  The  terms  upon  which  that 
exception  is  granted,  however,  are : — (1.)  That  the  party  obtain  the  consent  of  the 
Lords  of  the  Treasury ;  and  (2.)  pay  a  penalty  of  L.IO  a  year  (but  not  above  L.50in 
all)  for  each  year  or  part  of  a  year  that  has  elapsed  since  the  date  of  the  indenture. 

The  same  correspondent  also  refers  to  the  case  of  parties  who  have  neglected  to 
obtain  any  indenture  under  the  Procurators'  Act.  He  says  such  parties  should  now 
execnt«  and  record  an  indenture,  making  the  apprenticeship  in  it  commence  in  May 
last.  But  such  an  indenture  would  not  qualify  for  admission.  The  Procurators  Act 
requires  that  the  party  "  shall  have  been  bound  under  an  indenture  in  writing  to 
serve  at  least  for  four  years."  Now,  if  an  indenture  is  entered  into  at  present  with 
the  period  of  apprenticeship  terminating  at  May  1871,  as  it  would  if  made  to  run 
from  May  last,  it  is  evident  tnat  the  party  has  only  been  **  hound  in  writing  **  to  serve 
for  three  years  and  six  months,  which  is  not  a  compliance  with  the  requirements  of 
the  Act.  The  six  months  allowed  for  recording  the  indenture  are  apt  to  lead  one  to 
overlook  this. 

I  have  thought  it  well  to  point  out  these  things,  as  the  working  of  the  Procurators 
Act  is  not  yet  very  familiar — were  it  so,  the  mistakes  I  have  referred  to  would  not 
have  been  made — and  it  would  be  a  pity  that  parties  should  be  led  to  suppose  that 
they  had  taken  the  proper  steps  to  secure  a  qualification  under  the  Act  when  they 
really  have  not. — ^Yonr  ob.  servt.,  S.  N. 


|[0hB  0f  €nBtB. 


COURT    OF   SESSION. 

(Reported  by  William  Outhrie  and  Donald  Crawford^  Esquires,  Advocates.) 


FIRST  DIVISION. 

Will  v.  Elder's  Trustess — Nov.  6. 

Heritable  Security — Adjudication — Right  to  demand  Assignation. — The 
pm'suer  and  bis  brothers  were  heirs- apparent  of  provision  in  heritable  sub- 
jects, pursuer  having  right  to  a  certain  portion  of  those  subjects,  and  the 
remainder  being  divided  among  his  brothers  in  definite  shares.  Elder  ob- 
tained decree  of  constitution  against  the  pursuer  and  bis  brothers,  jointly 
and  severally,  for  certain  advances  amounting  to  £133,  I6s. ;  and  after- 
wards adjudged  tbe  whole  subjects  referred  to.  Upon  the  decree  of 
adjudication  infeftment  followed ;  and  Elder,  and  after  him  bis  trustees, 
possessed  the  subjects  and  drew  the  rents.  The  rents  went  partially  to 
extinguish  the  debt  and  interest ;  but  it  was  admitted  tbat  a  balance  re- 
mained due  to  defenders.     In  tbese  circumstances,  pursuer,  as  one  of  tbe 
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joint  and  several  co-obligants  in  tbe  debt,  broagbt  ibis  action,  concluding 
inter  alia  tbat  defenders  sbould  be  decerned  to  accept  payment  from  blm 
of  the  whole  balance  due  to  tbem»  and  to  assign  to  him,  with  a  view  to  his 
operating  his  relief,  the  whole  security  constituted  in  their  favour  by  ih» 
adjudication.  Defenders  offered  to  accept  from  pursuer  his  own  proportioa 
of  the  debt,  and  to  oonvey  to  him  their  security  over  his  own  portion  of 
the  subjects.  The  L.  0.  (Jerviswoode)  sustained  this  contention.  Pursuer 
reclaimed. 

Lord.  Prssidknt.  The  right  to  demand  an  assignation  was  always  an 
equitable  one,  and  here  the  whole  equity  of  the  case  .was  against  pur- 
suer. He  was  not  in  a  position  to  discharge  defrs.  of  their  intromis- 
sions, except  as  to  his'  own  subjects,  and  defrs.  would  not  be  in  safety  to 
transact  with  him  with  regard  to  subjects  confeeaedly  belonging  to  hii 
brothers. 

Lord  CoRRiRHiLL  concurred.  He  thoneht  pursuer  might  pay  the  balance 
and  then  insist  for  declarator  of  redemption,  which  woiud  plaee  all  parties 
where  they  were  prior  to  the  adjudication.  He  did  not  see  how  the  pursuer 
could  ask  the  Court  to  make  over  to  him  individually  the  whole  right  to  the 
subjects  adjudged. 

Lord  Beas  and  Lord  Ardmillan  concurred. 

Act — Monro,  Macintosh,     AgenU — Mill^  Beidy  and  DruvMumd,  W*S, 
AU.'^Oifford,  Himter,    Jgent^WiUiam  Mitchell,  S,8.G, 

MP — SooTTisn  Equitablb  Insitranoe  Oo.  v.  Champion  akd  Others. — 

Nov  9. 

Hiishand  and  Wife-^Antenuptial  Cpntract — Provision  oj  Conquest, 

Mr  Duncan  effected  a  policy  of  insurance  with  the  real  raisers  on  the 
life  of  his  wife,  payable  to  himself,  his  heirs,  or  assignees,  six  months  after 
the  death  of  Mrs  Duncan.  He  assigned  it,  26th  May  1838,  to  his  sister, 
Mrs  Graham,  and  her  son,  Alexander.  It  was  again  transmitted  by  assig- 
nation on  12th  July  1844  to  trustees  for  Mrs  Qraham.  Both  assignations 
were  duly  intimated.  Mr  Duncan  died  on  17th  Aug.  1862,  leaving  a 
settlement.  Mrs  Duncan  died  20th  Nov.  1864;  so  that  the  pdiey 
became  payable  on  20th  May  1865.  The  assignees  claimed  the  sum  in  the 
policy  and  bonuses,  founding  on  the  intimated  assignations ;  and  the  repre- 
sentatives of  Mrs  Duncan  claimed  the  half  of  the  sum,  on  the  ground  that, 
in  assigning  the  policy,  Duncan  committed  a  fraud  on  his  ante-nuptial 
marriage-contract,  which  conveyed  the  whole  means  of  the  spouses,  herit- 
able and  moveable,  pertaining  or  belonging  or  due  and  addebted  to  them 
at  the  date  of  the  marriage,  or  which  should  pertain  or  belong  to  them  or 
be  due  or  addebted  to  them  at  the  dissolution  of  the  marriage  by  the  death 
of  either  of  them,  to  the  survivor  in  liferent,  excepting  only  the  heritage 
belonging  to  Mr  Duncan,  which  was  to  desorad  to  his  own  heirs,  and 
appointed  the  fee  of  the  estate  of  the  spouses,  other  than  Mr  Duncan's 
heritage,  to  be  divided  (in  the  event,  which  occurred,  of  there  being  no 
•  children  of  the  marriage)  into  two  equal  parts,  one  belonging  to  the  heirs 
and  executors  of  each  spouse,  each  having  power  to  test  upon  their  respec- 
tive shares.  The  L.  0.  (Jerviswoode)  sustained  the  pleas  for  Duncan's 
assignees,  and  repelled  the  claim  of  Mrs  Duncan's  representatives.  The 
latter  reclaimed. 
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XiOrd  CuBRiBHiLii. — The  clause  consisted  of  two  parts,  one  relating  to  the 
cLcquUita  at  the  date  of  the  marriage  and  the  other  to  what  should  belong 
to  the  spouses  at  its  dissolution.  The  policy  did  not  belong  to  Mr  or  Mrs 
Duncan  at  either  date.  Taking  the  words,  therefore,  in  their  literal  mean- 
ing, the  clause  did  not  include  the  policy.  But  if  the  argument  really 
meant  that  the  funds  used  in  creating  the  policy  fell  under  the  operation 
of  the  clause — «.&,  that  Mr  Duncan  had  misapplied  such  funds  in  paying 
the  premiums, — then,  there  being  no  allegation  of  his  insolvency,  the 
remedy  was  to  call  his  representatives  to  account,  not  to  pursue  the  subject 
purchased  with  these  funds.  Nor  was  the  income  arising  to  Duncan  from 
his  own  industry  or  otherwise  included  in  the  conveyance,  unless  it  con- 
tinued in  his  possession  till  the  dissolution.  It  was  to  be  presumed 
that  the  premiums  were  paid  from  income :  Mrs  Duncan's  representatives. 
indeed  say,  from  income  of  the  joint  property ;  but  as  soon  as  it  wa$  real- 
ised it  was  his,  because  his  jtts  mariti  was  not  excluded.  Hence  neithelP 
the  policy  nor  the  sums  paid  as  premiums  were  included  in  the  conveyance. 
It  was  unnecessary  to  go  fartiher,  but  it  was  right  to  state  the  opinion  he 
had  as  to  the  meaning  of  such  deeds.  A  technical  meaning  had  been 
attached  to  certain  phrases.  What  was  called  liferent  was  in  many  oases 
really  fee,  and  fee  was  often  a  mere  destination  or  right  of  succession.  As 
to  the  construction  of  marriage- contracts,  when  the  subjects  conveyed  in 
such  a  deed  consisted  not  of  special  articles  but  of  a  universitm^  very  special 
rules  had  long  been  established.  One  of  these  rules  was  founded  on  the 
common  maxim  that ''  a  man  could  never  be  rich  unless  his  wife  would  let 
him  ; "  and  it  was  a  usual  arrangement  that  conquest  should  be  provided 
to  the  married  persons  themselves  and  their  children,  thus  furnishing  an 
encouragement  to  a  thrifty  wife.  But  when  such  a  provision  of  a  universitioi 
was  made  by  ante-nuptiu  marriage-contract  even  per  verha  de  pr<Bient%,  the 
husband  remains  the  absolute  owner,  with  right  of  administration,  and  with 
power  of  disposal  for  onerous  causes  and  even  gratuitously,  unless  his 
alienation  of  it  is  clearly  a  fraud  on  the  marriage- contract.  This  rule  was 
very  clearly  Established  two  centuries  ago  (Cowan  v.  Young,  9th  February 
1669,  M.  12,942).  This  had  been,  as  Gosford  puts  it,  a  "  practick  "  ever 
since  (Erak.  III.,  8,  43;  Oliphant,  10th  February  1629,  M.  3066). 
Hence,  even  if  the  prexxdums  had  not  been  paid  from  income  belonging 
absolutely  to  the  husband,  there  would  have  been  jqo  difference,  because  not 
only  conquest,  but  also  what  belonged  to  the  spouses  at  the  marriage,  was 
conveyed ;  and  the  latter  was  brought  under  the  legal  rule  applicable  to  the 
clause  of  conquest.  Neither,  therefore,  on  the  literal  nor  technical  con< 
struction  of  the  clause  did  the  sum  in  the  policy  belong  to  Mrs  Duncan's 
representatives. 

The  other  Judges  concurred,  and  the  Court  substantially  adhered. 

For  Mrs  Duncans  Representativefi — Coak^  Agent — J,  N,  Forman^  W.S. 
Far  Duncan's  Assignees— Fraser  and  Duncan,     Agent — JR.  Hill^  W.S. 

Ltkll  v.  Oa&dtns — iVov.  20. 
Jury  Trial — Expenses. 

Lyell  sought  for  declarator  of  a  public  right  of  way  along  the  avenue  of 
Gaxdyne  ai^  past  his  manaion-houae.    The  jury  returned  a  verdict  for 
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pursuer,  whicli  was  set  aside  as  against  evidence.     On  a  second  trial,  the 
yerdict  was  for  defr.     Both  claimed  the  expenses  of  the  first  trial. 

The  Lord  President  agreed  with  the  principles  laid  down  by  Lord 
Colonsay  in  Lindsay  v.  8hiel^  Jan.  31,  1863,  1  Macph.  380.  Whenever  a 
perfectly  pure  case  arose  of  a  verdict  on  a  first  trial  for  the  pursuer  being 
set  aside,  and  a  verdict  for  defr.  returned  on  the  second  trial,  there  boing 
no  allegation  of  miscarriage  by  either  party,  the  proper  course  would  be  to 
find  neither  entitled  to  expenses.  Here  the  pursuer  could  clearly  not  get 
expenses ;  and  it  was  not  enough-  that  it  was  not  the  defr.'s  fault,  but  that  of 
the  jury,  that  he  did  not  get  the  verdict  on  the  first  trial.  Certain  circum- 
stances,  however,  appeared  very  unfavourable  to  the  pursuer,  which  were 
such  as  to  lead  him  to  give  expenses  to  the  defr.  who  had  been  improperly 
brought  into  Court. 

Lord  DicAS  observed  that  CvUenY,  Smeal,  March  8, 1855, 17  D.636,  was 
a  strong  instance  of  the  case  in  which  a  party,  successful  in  an  incidental 
point  and  incurring  very  great  expense  in  its  discussion,  was  yet,  becaiue 
defeated  in  the  main  issue  of  the  cause,  fouud  liable  even  in  the  expenses 
of  that  part  of  the  cause  in  which  he  was  successful.  This  rule  was  not 
always  applicable  to  repeated  jury  trials,  for  it  was  always  difficult  to  say 
how  far  the  failure  on  the  first  trial  was  due  to  the  party  who  failed ;  and 
a  special  case  must  be  made  out  by  a  party  so  failing,  in  order  to  entitle 
him  to  expenses.  However,  the  pursuer  was  not  in  good  faith  in  bringing 
his  action.  His  Lordship  would  not  say  the  pursuer  had  speculated  on  the 
prejudices  of  juries,  for  he  did  not  think  himself  entitled  to  know  judicially 
that  there  were  such  prejudices. 

Lords  CuBRiEHiLL  and  Ardmillan  concurred,  and  the  Court  applied  the 
verdict,  and  assoilzied,  finding  defr.  entitled  to  expenses  of  both  trials. 

[Note  for  Reference  :  Richardson  v,  Lamond,  1  Macph.  948.] 

Act — Clarky  Watson.     Agent — Jwnes   Webster,  S.S^C. Alt, — Sol. 

Oer^j  Mackay,    Agent — Alexander  Hotoe,  W,S. 

Mackat  v.  Mackat — Nov.  21. 
Debts  Recovery  Acty  1867. 

Li  an  appeal  under  the  Debts  Recovery  Act,  appt.  ordered  to  print  the 

Process  in  the  Inferior  Court,  and  case  sent  to  Summar  Roll.  Obs.  by  L. 
Ves.,  that  it  was  not  to  be  taken  for  granted  that  all  cases  under  this  Act 
would  as  a  matter  of  course  be  sent  to  the  Summar  Roll.  Although  the 
Act  said  that  the  parties  should  crave  the  Court  to  do  so,  it  did  not  say 
that  the  Court  vms  bound  to  send  them  there. 


SECOND  DIVISION. 

Bain  v.  Duke  of  Hamilton  and  Dunlop, — Nov.  4. 
Property — Reparation — Reservation  of  Minerals. 

Action  of  damages  at  the  instance  of  Bain  of  Morriston  against  his 
superior  to  whom  the  minerals  in  that  estate  belong,  and  his  tenants,  for 
injury  to  lands  and  houses  by  the  defenders*  coal-mines.  The  first  feu- 
right  in  1653,  reserved  "power  to  win  coals  and  coal-heughs  within  the 
bounds  of  the  said  lands,  and  to  use  and  dispono  thereupon  at  our  pleasure, 
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• 

wiih  free  ish  and  entry  thereto,  I  and  my  foresaid  giving  satisfaction  and 
payment  to  the  said  R.  M.  and  his  foresaids  for  all  skaith,  damage,  and 
interest  that  they  should  happen  to  incar  therethrough,  by  the  sight  of  four 
honest  neighbours  to  be  mutually  chosen."  The  investiture  was  renewed 
in  1698 — *^  Reserving  power  to  us  as  superiors  of  the  said  lands,  and  for 
that  e£Ee<it  to  set  down  shanks  within  any  part  of  the  said  lands,  and  to  use 
and  dispose  upon  the  said  coals  as  we  please,  we  always  giving  satisfaction 
for  the  damage  they  shall  happen  to  sustain  through  leading  or  setting  down 
of  the  said  shanks."  This  clause  was  inserted  in  the  subsequent  title& 
Defenders  contended  that  the  original  reservation  was  superseded  by  that 
of  1698,  under  which  the  vassal  could  claim  reparation  only  for  loss  caused 
by  the  shanks  within  the  lands,  whereas  the  damage  in  the  present  case 
was  caused  by  the  working  of  pits  sunk  in  other  lands.  The  L.  0.  (Kinloch) 
repelled  this  defence,  and  **  found  it  relevant  to  infer  a  liability  for  damages 
that  the  defrs.,  or  either  of  them,  had  produced  injury  to  pursuer's  land,  or 
the  houses  thereon,  by  working  the  minerals  beneath  the  same,  without 
leaving  sufficient  support  to  the  surface.  The  Court  adhered.  Obs.  by 
Lord  Cowan  that  it  was  not  clear  that  the  precept  of  dare  constat  in 
1698  altered  the  reservation.  It  must  be  read  with  reference  to  the  origi- 
nal title.  At  all  events,  there  was  nothing  in  the  titles  which  could  deprive 
the  pursuer  of  his  claim  to  damages  at  law,  apart  from  contract,  if  his  lands 
had  been  injured  by  improper  operations. 

^ct — Clark,  Shand.     Agents — Ronald  and  Ritchie^  8,8,C. Alt, — 

W.  M,  Thomson.     Agent — George  Wihony  8.S,C, 

Oakelet  V,  Campbell  and  Othebs.  —Nov.  6. 
Poor-Law  Act — Poinding — Warrant^— Justice  vf  Peace, 

Pursuer's  goods  were  poinded  and  sold  for  L.26  of  poor-rates.  He  sued 
defenders — the 'collector  of  poor-rates,  who  obtained  the  warrant ;  J.P.  who 
signed  it ;  and  the  sheriff-officer  who  executed  it — concluding  for  reduction 
of  the  warrant  and  execution,  and  for  damages.  The  warrant  bore  to  be 
granted  "  as  directed  by  the  statute  8  and  9  Vict.,  22  cap.  83,  sec.  88 ; 
and  52  Geo.  III.,  cap.  93,  sees.  13  and  14."  Pursuer  maintained  that  the 
Act  of  Geo.  ITT.  cited  had  no  bearing  on  the  matter,  and  that  even  cap. 
96,  i;vhioh  was  intended,  conferred  no  jurisdiction  on  Justices  of  the  Peace, 
still  less  on  a  single  Justice',  but  only  on  Commrs.  of  Supply ;  and  that  the 
warrant  was  illegally  and  oppressively  executed.  The  L.O.  (Jerviswoode) 
ordered  issues.  Defrs.  reclaimed.  Held  that  by  sec.  88  of  the  Poor-Law 
Act  it  was  competent  for  a  single  Justice  to  sign  such  a  warrant,  such  an 
act  being  ministerial ;  that  the  misrecital  of  the  Act  of  George  III.  was 
unimportant,  the  provisions  of  the  Poor-Law  Act  being  sufficient,  and  not 
impaired  by  the  unnecessary  misquotation ;  and  that  any  claim  for  damages 
was  excluded  by  sec.  86  of  the  Poor-Law  Act 

Act.—Pattison,  Thorns,     Agent— W,  Officer,  S.S.C, AU.—Sol'Oen,^ 

Watson,     Agents — Adam,  Kirk,  and  Robertson^  W,8. 

« 

MOBONET  &  Co.  AND  OTHERS  V,  MuiU  &  SoN3  AND  OtHERS. — NoV,  6. 

Sheriff — Competency — Summons — Reduction, 

Advocation  from  Glasgow  of  an  action  of  reduction  under  1696,  c.  5, 
of  transfers  of  delivery  orders  by  Jackson  &  Son  of  2000  bags  of  thirds  to 

VOL.  XL  KG.  CXXVL — ^JUNE  1867. 
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defrs.  There  were  also  petitory  conclusions  for  the  restoration  of  the 
goods,  or  their  value.  The  Sheri£F  (Alison)  dismissed  the  action,  as  being 
incompetent  in  the  Sheriff  Court  (Dickson  y.  Murray,  June  7,  1866,  4 
Macph.  797).  The  pursuer  advocated.  Held,  that,  though  the  reductive 
conclusions  were  incompetent,  the  petitory  conclusions  were  sufficient  to 
enable  the  Sheriff  to  decide  the  merits.  The  summons  need  not  be  gram- 
matically perfect,  after  excision  of  the  reductive  part     Eemitted. 

Act. — Decanua,  Clark — Agent — /.   Webster,  S.S,C. Alt, — A.  Man- 

ereiff,  Lancaster, — Agents — Wilson,  Bum,  d  Oloag,  W,8, 

EonoEB  V.  Crawfords. — Nov,  9. 
Husband  and  Wife — Assignation  of  Lease — 20  and  21  Viei.  c,  26. 

Declarator  and  removing,  the  question  being  as  to  the  right  to  a  long 
lease  of  subjects  in  Saltcoats,  to  which  pursuer  was  assignee  under  a  series 
of  assignations  originally  proceeding  from  Mr  Crawford,  all  recorded,  along 
with  the  lease  itself,  in  terms  of  the  ^'Registration  of  Leases  Act" 
Pursuer  sought  declarator  of  his  sole  right  to  the  subjects,  and  that  defirs. 
were  bound  to  remove  and  cede  possession  to  him.  Defirs.  pleaded  that 
Mrs  Crawford  had  right  to  the  subjects  in  virtue  of  (1.)  an  assignation  in 
trust  by  her  husband  to  one  Coulter  prior  to  the  assignation  to  pursaer^s 
author;  and (2.)  a  re-assignation  by  Coulter  to  her  and  her  husband  "in 
conjunct  liferent,  and  to  the  survivor  of  them  and  his  or  her  assignees  in 
fee,"  also  prior  to  the  origin  of  the  pursuer's  title.  It  was  said  that  the 
spouses  having  had  possession  upon  this  deed,  it  was  not  thereafter  in  the 
husband's  power  to  defeat  his  wife's  right  under  it;  and,  further,  that 
assignations  founded  on  by  pursuer  were  inept  in  a  competition  with  defrs., 
because  (1.)  none  of  them  was  conform  to  Schedule  C  in  the  Long  Leases 
Act,  in  respect  that  they  omitted,  in  setting  forth  the  transmissions  of  the 
lease,  to  set  forth  the  assignation  to  Coulter,  and  his  re-assignation  to 
Crawford ;  and  (2.)  one  of  the  assignations  was  in  security  for  future  ad- 
vances, and  not  for  a  definite  sum  of  money,  which  was  a  thing  not  con- 
templated by  the  Act.  Held,  that  in  no  view  did  the  re-assignation  con- 
stitute a  completed  right  that  could  compete  with  assignations  duly  recorded 
under  the  Act  of  1857,  as  the  possession  following  on  it  was  not  neces- 
sarily to  be  attributed  to  it ;  that  the  Act  did  not  contemplate  that  assig- 
nations should  set  forth  inchoate  and  latent  transmissions  such  as  those  to  and 
from  Coulter  were  ;  and  with  regard  to  the  indefiniteness  of  the  considera- 
tion in  one  of  the  assignations,  that  was  not  a  question  pertinent  as  between 
the  present  parties. 

Act — Sol-Gen.,  Burnet. — Agent — J.  ITiomson,  S.S.C. AU. — SeoU, 

Brand, — Agents — McGregor  £  Barclay,  S.S.C. 

Macmillan  V,  Prbsbttbrt  of  Kinttre,  ko. — Nov,  19. 

Cfrass  Glebe — Arable  or  Pasture  Land, 

Eeduction  at  instance  of  Macmillan  of  Ballinakill,  against  the  Presby- 
tery of  Kintyre,  and  Campbell,  minister  of  Kilcalmonell  and  Eilberry,  of 
a  resolution  or  minute  of  the  said  Presbytery,  dated  25th  Feb.  1865, 
whereby  they  designed  a  portion  of  the  pursuer's  lands  as  a  grass  glebe  for 
Campbell    Pursuer  alleged,  inter  alia^  that  the  land  in  question  was  not 
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grass  land,  but  arable.  The  L.  0.  (Barcaple)  found,  on  a  proof,  that  the 
ground  designated  was  arable,  repelled  the  defences,  and  reduced.  De- 
fenders reclaimed. 

Lord  Justice- Clerk. — ^When  the  statute  anent  the  designation  of  glebes 
was  passed,  there  was  probably  little  difficulty  in  distinguishing  what  land 
was  arable  and  what  was  pasture,  \rable  land  was  '^  infield  "  land,  and 
pasture  was  ''  outfield  "  land,  and  these  terms  were  well  understood.  Now, 
however,  the  whole  face  of  the  country  had  been  changed  by  agricultural 
improvement  and  other  causes,  and  the  only  principle  which  could  now  be 
followed  was  that  land  should  be  considered  arable  which  had  been  for  a 
long  course  of  years  dedicated  to  the  raising  of  cereal  corps.  The  Court 
could  not  adopt  the  view  that  the  thing  to  be  looked  to  was  whether  the 
land  was  naturally  more  suitable  for  pasture  or  for  cereal  crops.  The  act- 
ual history  of  the  ground  was  the  test,  and  not  any  speculative  considera- 
tions as  to  what  was  most  beneficiaL 

The  other  Judges  concurred. 

Act — Decanus,  N.  C,  Campbell. — Agent — John  Martin^  W,S. AU, 

— Shand,  Asher. — Agents — Adamson  and  Oulland,  W.S, 

Catto,  Thomson,  &  Co.  v,  George  Thomson  &  Son,  and  othbrs — Nov.  19. 

Proof — Accommodation  Bill — Partnership. 

Action  against  George  Thomson  &  Son  and  the  executors  of  W.  L. 
Thomson,  some  time  sole  partner  in  the  said  firm,  to  recover  £11,773,  the 
amount  in  a  series  of  seven  bills  drawn  by  the  firm  upon,  and  accepted  and 
retired  by,  the  pursuers.  It  was  averred  that  the  bills  were  truly  granted 
by  the  pursuers  for  the  accommodation  of  the  dcfrs.'  firm.  It  was  pleaded 
that  the  pursuers*  averment  could  only  be  proved  by  defrs.'  writ  or  oath. 
Tbe  pursuers  recovered  the  books  of  the  firm,  which  were  found  riot  to 
throw  any  light  upon  these  transactions.  They  now  asked  diligence  to  re- 
cover the  books  of  George  Thomson,  the  managing  partner,  as  an  individual ; 
and  pleaded  further  that  the  bills,  being  avowedly  accommodation  bills  on 
the  one  side  or  on  the  other,  the  true  character  of  the  transaction  could  be 
proved  prout  de  jure.  The  L.  Ordinary  (Kinloch)  refused  the  diligence, 
on  the  ground  that  the  books  sought  would  not  be  the  writ  of  defrs.'  firm ; 
and  held  that  ^roof  prout  dejure  was  incompetent,  and  therefore  assoilzied 
de^.,  reserving  all  competent  reference  to  oath. 

The  pursuers  reclaimed ;  but  the  Court  adhered  on  the  same  grounds. 

Act — Clarkf  H.  Smith.    Agents — M'Ewen  and  Garment,  W.S. AU. 

— Young,  Skand.    Agents — Cheyne  and  Stuart,  W,S, 


SHERIFF  COURTS. 

(Lanarkshire. — ^Before  Mr  Sheriff  Glassford  Bell.) 

Sequestration.     Wkie  Brothers — Oct.  1. 

Examination  of  Creditor  as  to  his  own  Claim — 19  and  20  Vict.,  c.  91,  s.  90. 

In  the  examination  of  Abbot  in  the  sequestration  of  Weir  Brothers,  it 
was  objected  to  an  interrogaV)ry  that  it  involved  an  examination  into  the 
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Witness's  own  claim  against  the  bankrui^t  estate.  There  was  a  long  oonree 
of  dealing  between  bankrupt  and  witness,  indndiog  a  number  of  bill 
transactions.  The  witness  (who  was  himself  bankrupt)  ^alleged  that  a 
balance  was  resting^owing  to  him,  and  his  trustee  was  prepared  to  constitute 
the  claim  bj  action,  and  claimed  for  the  amount  on  the  estate  of  Weir 
Brothers,  founding  on  the  bills  as  adminicles  of  evidence  to  instruct  this. 
The  Sheriff  held  that,  under  s.  90  of  the  19  and  20  Vict,  o.  91,  and  upon 
the  authority  of  Paul  v.  Rohb,  Feb.  21,  1855,  17  D.  457,  ''  a  creditor 
cannot  be  examined  regarding  his  own  claim."     The  Sheriff  sajs: — 

'*In  Nisbety  28th  January  1687,  it  was  laid  down  that  the  mere  customer  of  a 
1)ankrupr,  or  any  one  who  dealt  with  him,  or  who  was  one  of  bis  creditors,  was  not 
to  be  subjected  to  examination  under  the  words  of  the  Bankrupt  Statute  then  in 
force,  that  he  was  **  connected  with  him  in  business."  These  woixls  are  now  altered 
so  as  to  make  it  competent  to  examine  any  one  "wbo  can  give  information  relative 
to  the  banknipt's  estate ;"  but  it  has  always  been  held  under  all  the  Acts  that  a 
trustee  is  not  entitled  to  insist  on  a  witness'submittinf^  to  a  precognition  regar  ding 
his  own  claim,  which  must  be  established  by  the  ordinary  vouchers.  Ridpaik,  20ti 
July  1844.  G  D.  1.4  88.  Although  it  was  ingeniously  argued  that  the  rule  established 
in  1844  fell  to  be  modified  in  respect  of  the  Evidence  Acts  of  1852  and  1853,  under 
which  a  party  to  a  cause  was  made  a  competent  witness  on  either  side,  it  will  be 
seen,  on  a  moment*s  consideration,  that  these  Acts  have  no  applicability  to  the  pre- 
sent question.  In  an  examination  under  the  Bankrupt  Statute  the  trustee  and  the 
witness  do  not  stand  in  the  relation  to  each  other  of  parties  to  a  cause.  It  is  by 
force  of  statute  alone,  and  not  at  common  law,  that  the  trustee  has  a  right  to 
examine  any  witness,  and  that  right  is  conferred  upon  him  subject  to  an  equitable 
limitation  as  regards  the  subject  matter  of  the  witness's  own  claim.  It  was  also 
pleaded  that,  hy  sec.  126,  express  authority  was  given  to  the  trustee  to  examine  a 
creditor  on  oath  relative  to  his  claims.  But  it  rather  appears  (1),  from  the  terms  of 
the  sec,  that  the  examination  must  be  confined  to  the  "grounds  of  debt*'  produced 
with  the  oath ;  and,  (2),  the  power,  whatever  it  is  (and  the  Sheriff  is  not  aware  that 
it  has  ever  been  exercised),  is  given  solely  when  the  period  comes  for  the  trustee 
adjudicating  upon  claims,  and  not  for  the  other  purposes  contemplated  by  sec.  90. 
Accordingly,  in  Pqtd  v.  Kobb,  decided  after  the  Evidence  Acts,  and  under  express 
reference  to  the  Bankrupt  Act,  2  and  3  Vict.,  nap.  41,  then  in  force  (sec.  68  of 
which  was  almost  identical  with  sec.  90  of  the  present  Art),  Lord  Deas  said— *' If 
anything  is  settled  under  the  statute  it  is  settled  that- the  statute  cannot  be  used  for 
the  examination  of  an  opposite  litigant;"  and  from  the observationa  of  Lord  Currie- 
hill  in  the  same  case,  it  appears  that  he  considered  the  examination  of  an  agent  of 
a  claimant  regarding  the  subject  matter  of  his  client's  claim  clearly  incompetent.'* 

(Forfarshire  S.  D.  Court,  Dundee,  hefore  Sheriff  Smith). 

Insp*-  op  Monipikth  V,  Insp*-  of  Dundbb — Nov.  5. 

Poor — Voluntary  Removal — '25  and  26  Vict,,  c.  118. — Summons  for 
£12,  being  an  adrance  made  by  the  former  parish  to  the  family  of  an  Irish- 
man  named  Michael  Koid,  who  had  deserted  his  family  in  that  parish.  In 
the  year  1 864  or  1865,  Reid  became  chargeable  to  Dundee,  and  received 
relief  for  eight  or  ten  months.  It  was  then  arranged  between  the  lospr.  of 
Dundee  and  Reid  that  the  latter  was  to  go  home  to  Ireland,  Dundee  parish 
paying  his  expenses.  The  Inspr.  did  not  obtain  from  the  Sheriff  a  warrant 
to  send  him  to  the  place  of  his  birth,  and  the  pauper  came  back  to  Moni- 
fieth,  where  he  deserted  his  wife  and  family.  Monifieth  maintained  that 
Dundee  was  liable  to  relieve  it  of  all  expenses,  because  the  pauper  caote  back 
through  the  fault  of  the  Inspr.  of  Poor  for  Dundee,  who  neglected  to  obtain 
the  proper  warrant.  The  Act  25  &  26  Vict.,  c.  113,  repealed  the  77th  sect, 
of  the  Poor  Law  Act,  and  the  Board  of  Supervision  had  issued  circulars 
expressly  requiring  all  removals  to  bo  effected  under  the  Sheriff's  aathorifcy 
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(25th  Not.  1858  and  16th  Feb.  1866).  It  was  contended  for  Dundee  that 
the  77th  sect,  of  the  Poor  Law  Act  was  not  repealed,  and  that  the'power  of 
voluntary  removal  still  existed ;  that  the  removal  of  Reid  from  Dmxdee 
took  place  before  the  circular  of  Feb.  1866  ;  and  that  even  if  the  voluntary 
removal  was  wrong  in  point  of  form,  still  the  pauper  was  able-bodied,  and 
having  come  to  Scotland,  was  free  to  go  where  he  pleased,  working  through-^ 
oat  the  country ;  and  having  settled  in  Monifieth,  he  supported  his  family 
for  ten  or  twelve  months.  The  case  could,  therefore,  only  be  viewed  as 
that  of  an  ordinary  Irishman  working  throughout  the  country,  and  becom* 
ing  chargeable  where  it  might  happen. 

The  Sheriff- Substitute  said  ^'  he  was  not  required  to  say  whether,  under 
25  and  26  Vic,  c.  IIH,  it  was  now  competent  for  a  Parochial  Board  to 
give  to  an  Irish  pauper,  willing  to  go  home  to  Ireland,  the  means  of  doing 
80 ;  for,  assuming  that  it  was  not,  he  was  clearly  of  opinion  that,  on  the 
facts  stated,  Monifieth  had  no  claim  of  relief  against  Dundee.  A  pauper 
in  receipt  of  relief  from  one  parish  is  entitled  to  leave  it  and  apply  to  an- 
other, and  that  application  the  second  parish  is  bound  to  entertain,  its  only 
remedy  being  recourse  on  the  parish  of  settlement.  If,  indeed,  the  Insprii 
should  fraudulently  assist  a  party  out  of  his  parish  for  the  express  purpose 
of  transferring  the  burden  of  his  maintenance  elsewhere,  it  has  been  held 
that  there  is  no  valid  transfer  of  the  liability,  and  the  parish  to  which  he 
first  made  application  remains  bound  to  maintain  him  till  the  parish  of 
settlement  is  established  or  admitted.  But  these  cases  assume  that  the 
man's  pauperism  is  continuous  and  unchanged,  and  the  principle  on  which 
they  were  decided  would  not  apply  to  a  case  in  which  the  pauper,  after 
ceasing  to  receive  relief  from  parish  A,  was  able  to  maintain  himself  for  a 
time  by  his  own  exertions  or  the  assistance  of  friends  before  he  made  appli- 
cation to  parish  B.  In  such  a  case  the  second  application  for  relief  is  a 
new  act  of  pauperism,  which  would  require  a  second  notice  to  the  parish  of 
settlement,  in  order  to  preserve  the  right  of  recourse  competent  to  the  re- 
lieving parish  (Beattie  v.  Wood,  Feb.  9, 1866,  4  Macph.  426).  Here,  the 
pauper  having  been  sent  to  Ireland  by  Dundee  in  Sept.  1865,  returned  to 
Monifieth  in  Nov.  He  was  not,  however,  a  pauper  for  several  months 
after,  for  he  maintained  himself,  and  his  wife  and  family  without  Parochial 
aid,  till  his  desertion  in  Oct  1866,  and  it  was  not  till  Nov.  11  that  his  family 
were  admitted  to  the  roll  In  such  circumstances,  it  is  impossible  for  pur- 
suer to  maintain  that  the  chargeability  of  the  family  was  the  direct  and 
necessary  result  of  the  alleged  wrongous  proceedings  of  Dundee ;  otherwise 
how  far  is  the  claim  to  extend  ?  If  several  years,  instead  of  months,  had 
elapsed  between  the  removal  and  the  date  of  chargeability,  would  the  pur- 
suer have  had  any  claim  of  relief  against  the  defender  ?  I  can  see  no 
reason  for  holding  this,  and  therefore  the  defender  is  assoilzied  with  ex- 
penses.'' 

Act, — Patttdlo  d;  TJiomton, Alt — Hay. 

(Fifeshire,  Dunfermline,  before  Sheriffs  Mackenzie  and  Beatson  Bell). 

Shearer  v.  Nisbet  or  Morris. 

Debts  Recovery  Act — Bill. — The  circumstances  of  the  case  sufficiently 
appear  from  the  judgment  of  the  Sheriff*- Substitute,  which  as  one  of  the  first 
decisions  under  the  Act  we  give  in  full : — 
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"  Dunfermline^  Z\st  October  1867. — The  S.-S.  baying  tried  the  came, 
and,  at  the  request  of  the  pursner's  agent,  having  dictated  notes  of  evidence 
to  a  shorthand  writer,  and  having  heard  parties'  procurators,  finds,  in  point 
of  fact  (1),  That  the  first  conclusion  of  the  summons  is  laid  partly  upon  a 
bill  for  £19,  2s.  6d.,  alleged  to  have  been  accepted  by  the  defender,  and, 
quoad  idtra^  is  for  goods  sold  and  delivered  to  the  defender,  amonntiDg 
to  18s.  8^d. ;  (2),  That  the  alternative  conclusion  is  partly  for  goods  sold 
and  delivered  to  the  defender's  husband,  whom  she  is  alleged  to  represent 
by  vitious  intromission,  and,  quocid  ^dtra,  is  for  the  same  goods  sold  and 
delivered  to  the  defender,  as  mentioned  in  the  first  conclusion ;  (3),  That 
the  last  item  in  the  account  for  goods  sold  and  delivered  to  the  defender's 
husband,  is  more  than  three  years  from  the  date  of  the  summons,  and  that 
the  pursuer  has  failed  to  prove  by  the  defender's  writ  or  oath  that  the  same 
is  resting  owing ;  finds,  in  point  of  law  (1),  That  the  action,  in  so  far  as 
laid  on  a  bill,  is  incompetent  in  this  form  ;  (2),  That  the  account  for  goods 
sold  and  delivered  to  the  defender's  husband  is  prescribed ;  (3),  That  the 
only  remaining  claim  being  for  a  sum  under  £12,  is  incompetently  sued  for 
in  this  form ;  therefore  assoikies  the  defender  from  the  conclusion  for  pay* 
ment  of  the  account  for  goods  sold  and  delivered  to  her  husband,  and, 
guotxd  vlira,  dismisses  the  action  and  decerns.  Finds  it  unnecessary  to 
dispose  of  the  question  of  vitious  intromission  ;  finds  the  pursuer  liable  in 
SOs.  of  expenses,  being  the  defender's  procurator's  foe,  and  decerns  for  the 
"ame. 

^'  Note, — The  pursuer  candidly  conceded  that  he  had  failed  to  instruct 
the  resting  owing  of  the  prescribed  account,  and  that  the  balance  remainiDg 
was  too  small  to  be  sued  for  in  this  form.  The  only  question  remaining  for 
decision  is  whether  it  is  competent  to  sue  upon  a  bill  in  the  summary  form 
provided  by  the  '  Debts  Eecovcry  Scotland  Act  of  1867.'  The  Sheriff- 
Substitute  is  humbly  of  opinion  that  it  is  not.  The  application  of  that 
Act  is  limited  to  '  actions  of  debt  that  may  competently  be  brought  before 
him  (the  Sheriff)  for  house  maills,  men's  ordinaries,  servants'  fees,  mer- 
chants' accounts,  and  other  the  like  debts.'  The  words  of  the  Act  1579, 
0.  83,  introducing  the  triennial  prescription  are  the  same,  except  that  the 
concluding  words  are — '  uther  the  like  debts  that  are  not  founded  upon 
written  obligationes.'  The  pursuer  contended  that  the  omission  of  these 
words  in  the  Debte  Recovery  Act  enabled  him  to  pursue  for  the  contents 
of  a  bill,  at  aU  evente,  if  granted  for  a  merchant's  account.  The  Sheriff- 
Substitute,  however,  cannot  accede  to  this  view.  An  obligation  constituted 
by  a  bill  is  different  in  almost  every  essential  from  ono  arising  upon  an 
open  account — the  sum  in  the  one  is  liquid,  in  the  other  it  is  illiquid ;  in 
the  one  the  obligation  arises  from  the  acknowledgment  that  a  particular 
sum  is  due,  in  the  other  from  a  multitude  of  contracts  of  sale ;  to  the  one 
a  triennial,  to  the  other  a  sexennial  prescription  is  applicable.  In  short,  the 
bill  is  a  literarum  obligation  excluding  (unless  in  a  certain  very  limited 
class  of  cases,  and  in  a  very  limited  mode)  all  inquiry  as  to  the  nature  of 
the  debt  which  it  liquidates ;  and  the  Sheriff- Substitute  is  of  opinion  that 
even  when  a  bill  is  granted  for  a  merchant's  account,  it  can  in  no  sense  be 
said  to  be  a  like  debt  to  that  account  It  is  because  of  its  very  unlikeness 
that  parties  have  recourse  to  it,  transferring  by  its  means  an  illiquid  into  a 
liquid  debt.  With  regard  to  the  alternative  conclusion  of  the  summons,  the 
Sheriff'Substitute  may  explain  that  there  is  probably  a  good  answer  to  it^ 
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besides  the  one  on  the  proof  whioh  has  been  sustained,  on  the  ground  that 
the  defender  having  taken  a  bill  for  the  amount,  the  debt  is  extinguished 
by  novation.  As,  however,  such  a  plea  was  not  stated  at  the  diet  for  noting 
pleaSy  and  there  does  not  appear  any  authority  for  adding  a  plea  at  the 
trial,  the  Sheriff- Substitute  has  not  considered  it/' 

The  pursuer  appealed  to  the  Sheriff,  who  adhered,  concurring  ''  in  the 
▼ery  distinct  findings  aikd  grounds  of  judgment  set  forth  in  the  interlocutor 
appealed  against,  and  note  annexed  thereto." 

Act. — MacheUt Alt, — PaJUrwn. 

(Lanarkshire,  Hamilton,  before  Sheriffs  Glassford  Bell  and  Yeitch). 

Bulb  v»  Thomson. — Nov.  7. 
Debts  Recovery  Act,  1867 — Reference  to  Oath. 

Action  for  £41,  16s  7d,  being  balance  of  account  for  wood  supplied  in 
1856.  Defr.  denied  the  debt,  and  pleaded  prescription.  The  S.  S.  as- 
soilzied with  costs,  and  added  a  note  stating  that  the  account  was  prescribed 
and  in  the  absence  of  proof  by  writ  was  referred  to  defr's.  oath,  and  shortly 
referred  to  the  import  of  the  oath  of  the  defender.  The  pursuer  appealed. 
The  Sheriff  found  that  the  pursuer  having  admitted  the  validity  of  the  de- 
fender's plea  of  prescription,  and  having  also  admitted  that  he  had  no  proof 
by  writ,  said  defr.  fell  to  be  simpliciter  assoilzied,  unless  the  pujsuer 
tendered  a  minute  of  reference  to  his  oath,  upon  which  it  would  have  fallen 
to  the  Sheriff- substitute  to  consider  and  sustain  the  reference  if  he  saw  fit, 
and  to  appoint  defr.  to  appear  and  depone ;  that  it  appeared  from  the  in- 
terlocutor appealed  against  that  a  verbal  reference  was  made  to  defr's.  oath, 
and  that  he  deponed  under  it  without  any  formal  record  being  kept  of  the 
deposition :  but  that  although  such  procedure  might  be  competent  in  a 
Small  Debt  Court,  which  is  not  a  court  of  record,  and  in  which  there  is  no 
appeal  from  the  S.  S.  to  the  Sheriff,  it  is  not  competent  under  the  Debts 
Recovery  (Scotland)  Act,  in  respect  that  an  appeal  lies  from  the  judgment 
of  the  S.  S.  on  the  oath  of  reference  to  the  Sheriff,  and  unless  the  same  has 
been  proceeded  in  and  taken  in  the  same  form  as  in  the  Sheriff^s  ordinary 
Court,  the  Sheriff  has  no  data  upon  which  to  proceed  in  considering  the 
appeal.  The  Sheriff  recalled  the  interlocutor,  and  remitted  to  the  S.  S.  to 
allow  the  pursuer  to  lodge  a  minute  of  reference  to  the  defender's  oath,  to 
sustain  said  reference  if  so  advised,  to  take  and  authenticate  the  oath  in 
common  form,  &c. 

Act. — Wm.  Brown. Alt — Currie. 

(Lanarkshire,  Glasgow,  before  Sheriffs  Strathem  and  Bell). 

Mitchell  v.  Findlay  &  Co. — 14^A  Nov. 

Charter  Party — Freight. 

By  charter  party  dated  2l8t  February  1857,  it  was  contracted  that  the 
pursuer's  ship  John  Mitchelly  then  at  Bristol,  and  every  way  well  found, 
should  load  a  cargo  of  coals,  proceed  to  Moulmein,  and  there  discharge 
the  same  at  the  depot  of  the  defrs. ;  that  she  should  thereafter  reload  with 
a  cargo  of  teak,  and  return  to  Queenstown  or  Falmouth,  there  to  await 
orders;  and  that  she  should  deliver  the  cargo  at  a  safe  port  in  Great  Britain. 
In  her  outward  voyage  she  encountered  such  heavy  weather  as  to  necessi- 
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tfiie  the  throwing  overboard  of  several  tons  of  ooal,  and  when  she  arrived 
at  Moalroein  was  found  so  disabled  as  to  be  quite  unseaworthj,  and  there- 
fore unable  farther  to  implement  the  charter-party.  This  action  was 
brought  by  pursuer  to  recover  freight  on  the  out*  bound  cargo,  so  far  as 
delivered.  He  contended  that  the  vessel  was,  by  reason  of  the  perils  of 
the  sea,  constructively  lost,  and  that  defrs.  were  liable  in  freight  pro  rata 
itineris.  Held  by  the  S.8.  that  the  pursuor  had  no  such  claim,  as  what 
was  contemplated  by  the  charter-party  was  one  voyage,  though  two  cargoes 
were  named,  and  that  the  pursuer  not  having  fulfilled  the  contract^  could 
not  recover  under  it.     The  Sheriff  affirmed. 

[Cases  cited  by  S.S.— Taylor  and  Co.  v.  Hogg,  9th  July  1802,  M.  10,113 ; 
Cook  V.  Jennings,  7  T.  B.  381.    See  Shoe's  Abbot,  11th  ed.,  p.  393.] 
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(Before  Lords  Justice-Clerk,  Cowan,  and  Neaves.) 

Alexander  v.  Lindsay. — Nov.  13. 

Conviction —  Cy$toms — Jurisdiction — Review —  Competency, 

Susp.  and  Lib.  against  a  conviction  before  Justices  of  the  Peace  of  Kin- 
cardineshire, under  Customs  ConsoL  Act  1853.  The  information  set  forth 
*'  Alexander  obstructed  one  William  Fiunigan,  employed  for  the  prevendon 
of  smuggling,  contrary  to  section  247  of  the  Customs  Consolidation  Act,  1853, 
whereby  the  said  John  Alexander  has  become  liable  to  be  imprboned  as  is 
therein  directed,"  and  he  was  convicted  "  of  having  within  three  years  now 
last  past — to  wit^  on  the  12th  day  of  October  obstructed,"  &c.,  as  before.  He 
suspended  on  the  ground  that  the  information  did  not  specify  the  time  or  place 
of  the  alleged  offence,  which  were  required  at  common  law  in  every  criminal 
indictment,  Hume  ii.  38, — a  principle  which  was  not  derogated  from  by  the 
form  in  the  Act  founded  on.  That  Act  only  sought  to  shorten  the  form  of 
imformation  formerly  in  use,  and  did  not  dispense  with  matter  so  essential 
as  the  time  and  place  in  a  criminal  charge.  The  want  of  specification  of 
these  caused  an  essential  nullity  in  the  proceedings,  not  a  mere  want  of 
relevancy,  which  entitled  the  Court  of  Justiciary  to  interfere^  even  althoogh 
its  jurisdiction  on  the  merits  might  bo  excluded  (JTeanuin  v.  Tody  July  11, 
1836,  1  Swin.  247 ;  Young  v.  Townshend,  Nov.  24,  1866,  2  Irv.  525> 
These  and  other  objections  had  been  stated  before  the  Justices^  and  re- 
pelled. 

Bill  of  susp.  and  lib.  refused,  the  information,  summons,  and  conviction 
all  being  in  strict  accordance  with  the  forms  in  sched.  B  of  the  statute. 
The  real  question  was  whether  the  Court  had  jurisdiction.  The  objection 
raised  a  question  of  relevancy  stated  to  the  competent  Court  below,  and 
disposed  of  by  it.  To  consider  whether  it  had  there  been  rightly  dealt  with 
would  be  to  review  the  judgment  on  the  merits.  But  by  seo.  268  the  only 
competent  Court  of  review  on  the  merits  was  the  Court  of  Exchequer ;  and 
as  there  was  no  patent  irregularity  or  incompetency  on  the  &ce  of  .the  pro- 
ceedings, the  Court  of  Justiciary  could  not  interfere.  Want  of  relevancj 
did  not  affect  the  question  of  jurisdiction. 

Act, — Fraser,  JBuimet — Agent — John  Thomson,   S.S^C Alt. — Ad- 

vocaiua,  Sol.-Oen.,  Muirhead.—Agent — W.  H.  Sands,  W,S. 
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Acceptance  of  Tender,  484. 

Accountant,  Remit  to,  444. 

Adjudication,  167,  577. 

Adiniasion  on  Bcoord,  212. 

Adulterer,  Marriage  of,  Paramoor,  4fi,  488. 

Adyocation,  422,  428. 

Agent  and  Client,  217. 

Aliment,  217. 

Alimentary  Fand,  827. 

Alternative  holding  in  Charter,  835. 

Angling,  Privilege  of,  161,  273. 

Ante-Kuptial  Contract,  381, 67& 

Appeal,  51,  444. 

Appeal  in  Bankruptcy,  49, 105, 167, 479. 

Appeal  to  Sheriff  under  G.  Police  Act,  108. 

Apprentice,  57. 

Approbation,  438. 

Arbiter's  Clerk,  EzpenseB,  60. 

Arbitration,  219. 

Arrestment,  ad  fund,  jurisdlctionem,  48. 

Arrestment,  Breach,  163. 

Arrestment  of  Railway  Stock,  210. 

Assignation,  Right  to,  of  Security,  488,  577. 

Auction,  328. 

Bankruptcy,  171,  271,  424,  479. 

Bill,  38,  160, 583. 

Bill  antedated,  40. 

BiU  of  Lading,  426,  437. 

Black  List,  publishing  name  in,  378. 

Boundary,  380. 

Burdens,  Immunity  of  Crown  from  Public, 

40. 
Burgh,  Managers,  165. 

Charter,  325, 468. 
Church,  331. 

Clyde  Navigation  Acts,  211. 
Collision,  419. 
Commonty,  278. 
Commonty,  Division  of,  432. 
Commujiio  Bononim,  327. 
Company,  102, 210,  388. 
Concealment  of  Pregnancy,  840. 
Concealment  Undue,  38. 
Conditio  si  sine  libens,  5L 
Conquest,  384, 578. 
Consignation.  479. 
ConTiction,  887,  488,  441,  442,  588. 
CroHm,  40,  480. 
Customs,  58& 

Dean  of  Guild,  109. 

Deathbed,  474. 

Debt»  Rflcorery  Act  1867,  580. 


Declaration  of  accused,  58. 

Declarator  of  Legitimacy,  281. 

Decree,  interim,  422. 

Decree,  Unextracted,  222. 

Deed,  Construction  of,  161. 

Delivery  of  Deed,  221. 

Delivery  of  Deed,  Summary  Petn.  for,  280. 

Director  of  Company,  102. 

Divorce,  165,  174. 

Donatio  inter  virum  ei  nxorem,  285. 

Donatio  Mortis  causa,  472. 

Ejection,  423. 

Election  of  Water  Trustees  under  a  Statute^ 

104. 
Embezzlement  of  Yam,  441. 
EnUil,  48, 169,  172,  274,  282,  474. 
Entail,  Improvement  Expenditure,  429. 
Erasure,  277,  282. 
Evidence  Act,  1866,  see  Proof. 
Excise,  54,  110. 
Executor,  222. 
Executor  Dative,  109. 
Expenses,  47, 60,  58, 105, 173, 217,  270,  271, 

281,  284,  425,  579. 

Fire-raising,  340. 

Fishing  with  rod,  reservation  of,  161. 

Foreign,  45,  220.  , 

Foreman,  375. 

Foreshore,  Lateral  boundary,  222. 

Forgery,  338. 

Fraud,  38,  lOL 

Fraudulent  Bankruptcy,  57. 

Furious  riding,  887. 

Grass  Glebe,  582. 

Heir  and  Executor,  110. 

Heritable  Security,  Assignation  of,  485, 677. 

Homing,  277. 

Husband  and  Wife,  Wife's  separate  earnings, 

827,884. 
Husband  v.  Ante  nuptial.  Post  Nuptial  and 

Divorce,  285,  884,  483, 578, 582. 

Indictment,  Amendment  of,  60. 
Informer,  443. 
Insurance,  419. 
Interdict,  171,  481, 488. 
Iron  Warrant,  218 
Issue,  38,  373,  378,  470. 

Judicial  Factor,  52,  480. 
Jus  mariti,  827. 
Justices,  388. 
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JnriBdictfon,  48,  57,  220,  838,  877,  489, 588. 

Jury,  Seclusion  of,  59. 

Jury,  Si>ecial,  38,  50. 

Jury  Trial,  countermand,  218. 

Jury  Trial,  putting  in  Record,  878. 

Jury  Trial,  £ipense8  of  first,  579. 

Landlord  and  Tenant,  276,  280,  428,  481. 

Lawburrows,  270. 

Leading  Hand  in  signing  Bill,  88. 

Lease,  102,  214,  582. 

Leases,  Registration  of.  Act  1857,  438,  582. 

Legacy,  51,  284,  472. 

Legitimacy,  45,  281,  488. 

Liberation    Inlerim,    pending    appeal    to 

Quarter  Sessions,  441. 
Licence  for  Sale  of  Spirits,  888. 
Lien,  217. 

Liferent  of  stocked  farm,  477. 
LocaUty,  470. 
Loch,  468. 

Manso,  478. 

Marriage  Contract,  165. 

Marriage  of  Adulterer  and  Paramour,  45. 

Master  and  Servant,  211,  379. 

Master  and  Workman,  58,  375. 

Merchant  Shipping  Act,  48. 

Minerals,  476, 580. 

Miscropping,  102. 

Mussel  Scalps,  438. 

Next  of  Kin,  Destination  to,  169. 
Notour  Bankrupt,  377. 
Nuisance,  106. 

Oath,  Reference  to,  486. 

Parish,  47& 

Parochial  Board,  Right  to  Property,  484. 

Partnership,  54,  379, 583. 

Patent,  481. 

Perjury,  57. 

Personal  Bar,  97. 

Poinding,  581. 

Poisoned  Flesh  Act,  442. 

Police,  General,  Act,  108,  828, 442. 

Poor,  see  Settlement 

Poor,  right  to  out  door  relief.  111. 

Poor  Bates,  681. 

Poors  Roll,  276. 

Possession,  89, 383, 432, 433, 480. 

Possession,  Vitious  and  Precarious,  423. 

Post  NuptUl  Settlement,  834,  381. 

Power  reserved,  210. 

Powers,  special,  45. 

Preference  reducible  under  1696  o.  5,  424. 

Prescription,  Positive  and  Negative,  175, 
224, 468,  480. 

Principal  and  Agent,  218. 

Process,  51, 279. 

Procurator  Fiscal,  60,  226. 

Promissory  Note,  101,  327. 

Proof,  allowing  an  additional  proof  in  Di- 
vorce 174. 

Proof,  circumduction,  215. 

Proof,  Competency.  59,  60,  583. 

Proof,  Onus,  40, 483. 

Proof,  under  22  Vict  c  20,  420. 

Proof,  under  Act  of  1866, 112, 113,  170, 279, 


Property,  97, 214, 222, 224, 273,980, 468,580. 
Pursuers,  action  by  several  having  no  com- 
mon interest,  51. 

Rabbits,  280. 

Railway  Co.  Retention  of  Shares,  210. 

Railway,  level  crossing,  823. 

Reconvention,  43. 

ReducUon,  101,109,174,175,321,828,881,581. 

Reference,  42. 

Reference,  Judicial,  425. 

Registers,  warrant  to  transmit  recorded  deed, 

Registration  Appeal  Cases,  113, 115. 
Registration  of  Heritable  Security,  43& 
Relief,  Heir,  and  Executor,  110. 
Removing,  276,  423. 
Reparation,  51,  103, 104,  211,  218,  881, 875, 

878,  379,  386,  419,  421,  476, 481,580. 
Residue,  488. 
Res  Judicata,  58,  60,  829. 
ResUtution,  388. 
Retention,  54.  422. 
Revocation  of  Bequest,  210. 
Right  of  Way,  88,  824,  829. 
River,  106. 

River,  embankment  on,  888. 
Road,  97,  480. 

Sale,  42,  218. 

Salmon  Fishings,  89,  55,  888,  480. 
Salmon  Fishings,  close  time,  440. 
Seashore— Is  it  a  public  place?  824. 
Sequestration,  40, 49, 105, 167, 171, 27t  281, 

285,  433. 
Sequestration,  Petition    for  redelivery  of 

documents  produced  by  witness  in,  879. 
Sequestration,  Recal,  40. 171. 
Servitude,  214,  222,  273,  431. 
Settlement,  49,  384,  474. 
Shares,  sale  of,  388. 
Sheri£F,  220,'428, 581. 
Shipping,  217. 
Singular  Successor,  278. 
Slander,  47. 

Small  Debt  Appeal,  58,  839. 
Small  Debt,  Sist,  59. 
Special  Case,  power  to  amend,  110. 
Spes  Successionis,  381. 
Stamp,  271. 
Statutes— 

1573  c.  55,  165. 

1600  &  20, 45,  488. 

1621  c.  18,  101,  88L 

1693  c  35,  280. 

1696  c.  5,  424. 

10  George  III.c  51,  (Montgomery  Act>274. 

17  George  III.  c.  56,  (Embezzlement),  441. 

6  George  IV.  c.  84,  (Master  &  Workmao) 
57. 

6  George  IV.  c.  81,  (General  Excise),  54 

1  William  IV.  o.  69,  220,  486. 

2  Vict  c.  119,  220. 

8  Vict  c.  19,  (Lands  Clauses),  50, 167,211. 
8  &  9  Vict  c  81,  (Heritable  Securities,  435. 
8  &  9  Vict  c  88,  (Poor-Law  Amendinent)^ 

434. 
13  &  i4  Vict,  c  83,  (Gen.  Police),  442. 

15  &  16  Vict  o.  27,  (Evidence).  59. 

16  &  17  Vict  c.  51,  (Saooeasion  Dates),  61 
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SUtutee — Continned. 

16  &  17  Vict  c  88,  (Excise),  110. 

17  ft  18  Vitt  c.  104,  (Merchant  Shipping), 

18  &  19  Viet  a  101,  (Bills  of  Lading)  487. 
1»  ft  20  Vict.  c.  79,  40,  49,  52, 172. 

20  ft  21  Vict.  c.  8,  (Penal  Servitude),  888. 

20  ft  21  Vict  0.  88,  (Long  Leases)  682. 

21  ft  22  Vict  0.  76,  (TiUes  to  Land),  486. 

22  Yict  c  20,  (To  facilitate  obtaining 
evidence,  ftcA  420. 

26  ft  26  Vict  a  101  (Gen.  Police),  108, 828. 
Stipend,  relief  from,  470. 
SnbinfeadaUon,  Prohibition  of,  826. 
Sncceesion,  169,  172,  284,  884,  488. 
Sncoeesion  Duty,  52,  281. 
Summary  Procedure  Act,  68, 489, 440,  442. 
Superior  and  Vassal,  476. 
Suspenaion,  670, 479. 


Texnds,  66, 116, 174, 176, 278, 280,886,488,470. 

Tender,  see  acceptance. 

Testament,  210. 

Theft,  60, 116. 

Time,  Computation  of,  66. 

Titio  to  sue,  97, 109,  276. 

Tnde  Mark,  171. 

Trust,  51,  58^  98, 167, 178,  279,  480,  477. 

Tutor,  46. 

Tweed  Fisheries  Act,  439. 

Valuation,  66, 116, 174, 176, 278, 280, 336, 488 

Vexdict,  88, 419. 

Verdict,  motion  to  quash,  60. 

Vesting,  61,  68,  98,  279,  488. 

Warrandice,  470. 
Warrant  to  apprehend,  226. 
Warrant  to  search,  886. 


IL— NAMES  OF  SCOTCH  CASES. 


Aberdein  f».  Stratton*s  Trustees,  828. 
Adun  V.  Grieve,  104. 
Adam  ft  Kirk  v.  Tunnock's  Tr.,  106. 
Advocate,  H.M.,  p.  Barbour  ft  Lang,  40. 
Advocate,  H.M.,  v.  Earl  of  Fife,  62. 
Advocate,  H.M.,  v.  Fallon,  840. 
Advocate,  H.M.,  p.  Fleming,  60. 
Advocate,  H.M.,  p.  Greatrez,  ftc,  838. 
Advocate,  H.M^  v.  Hunt,  224. 
Advocate,  H.M.,  v.  Kenney  or  Lynch,  60. 
Advocate,  H.M.,  p.  Luke,  69. 
Advocate,  H.M.,  p.  Mackay,  67. 
Advocate^  H.M.,  p.  M'Atamneys,  840. 
Advocate,  H.M.,  p.  Bichardaon  ft  Davidson, 

60. 
Advocate,  H.M.,  p.  Robertson,  116. 
Advocate,  H.M.,  p.  Sinclair,  480. 
Advocate,  H.M.,  p.  Stewart,  58. 
Alexander  p.  Bejgg,  839. 
Aahbury  Carriage  Co.  o.  N«  B.  By.  Co.  470. 

Bain  p.  D.  Hamilton,  680. 
Ballantyne,  Petitioner,  171. 
Banchory-Devenick,  Heritors  of,  p.  Minister, 

886. 
Beattie  p.  Adamson,  49. 
Beattie  p.  Beattie,  46. 
Bell's  Trustees  p.  Morham  and  Co^  178. 
Beirs  Trustees  p.  N.  B.  By.  Co.,  828. 
Birrell  p.  Beveridge,  112. 
Blantyre  p.  Clyde  Trustees,  211. 
Bones  p.  Maclauriu's  Trustees,  109. 
Booth  p.  Lang,  838. 
Brodie  or  Mackenzie,  Petitioner,  46. 
Bruce  p.  Presbytery  of  Deer,  284. 
Bryson  p.  Lin&y,  379. 
Buccleuch,  Duke  of  p.  Cowans,  50, 106. 
Burnet  p.  Henry,  60. 

Cameron  p.  Dow,  101. 

Cameron  p.  Bobertson,  276. 

Campbell,  petitioner,  Donald  (Breadalbane), 

Campbell  p.  Campbell  ^readalbane),  488. 
Campbell  (Mclfort)  p.  Campbell,  9& 


Campbell  p.  M*Callum,  214. 

Carleton  and  Co.  p.  Thomson,  ftc,  488. 

Carnegie  p.  Guthrie,  102. 

Carruthers  p.  Wyllie  and  Jones,  440. 

Catto,  Thomson,  and  Ca  p.  Thomson,  588. 

Collins,  petitioner,  276. 

Colvin  p.  Dixon,  218. 

Colquhoun  p.  Walker,  ftc.,  826. 

Connell  p.  Grierson,  169. 

Crawford's  Trustees  p.  Crawford,  110. 

Gumming  p.  Bailev,  40. 

Cunningham  p.  Webster,  ftc,  280. 

Davidson  p.  Davidson,  827. 

Davies  p.  Brown  and  Lyell,  878. 

Davis  p.  Hepburn,  40,  877. 

Deans  of  Chapel  Boyal  p.  Brown's  Trustees, 

176. 
Dennel  p.  Smellie,  210. 
Dickson  p.  Matthew,  424. 
Diggens  p.  Gordon,  884. 
Dixon's  Trustees  p.  Campbell,  271. 
Dixon,  ftc.  p.  Jackson,  171. 
Donald  p.  Dprce  Nicol,  97. 
Dow  p.  Jamieson,  422. 

Elliot,  ftc.  p.  Hunter,  478. 

Fell's  Trustees  p.  Scot  Prov.  Inst,  109. 
Fitzwilliam  p.  Freeland  and  Lancaster,  170. 
Fleming  p.  Burgess  and  Boles,  438. 
Fletcher,  petitioner,  48 
Forbes  p.  Eden,  ftc,  831. 
Forsvth  p.  Nicoll,  111. 
Fowler  and  Salter,  petitioners,  164. 
Eraser  p.  Younger  and  Sons,  421. 

Gibson  p.  Macqueen,  51. 
Gillespie  p.  Young,  481. 
Grange  v.  Mackenzie,  69. 
Gra^  p.  Gray,  174. 
Greig  p.  Simpson  and  Miles,  474. 

Hall  p.  Donaghy,  49. 
Halley  p.  Lang,  428. 
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Halliday  v.  Bathgate,  489. 

Hamilton  v.  Girvan,  442. 

Hamilton  v.  Turner  and  Monkland  Iron  Co., 

476. 
Henderson  v,  Whyte,  387. 
Heron  r.  Cal.  Ry.  Co.,  486. 
Hilton  V.  Walker,  425. 
Hoey  V.  M^Ewan  and  Auld,  879. 
Howden  r.  Fleming,  172. 
Hunter  p.  Cochrane,  482. 
Insriis  and  Bow  r.  Smith  and  Aikman,  163. 

Jameson  r.  Minister  of  Orwell,  488. 
Jenkins  v.  Murray,  88. 
Jenkins  v:  Robertson,  Ac,  829. 
Johnston  r.  Dunlop,  &c.,  285. 
Johnston,  Beattie  r.  Johnstone,  165. 
Johnston  v.  Potiigrew,  435. 

Kennedy  v.  McDonald,  215. 
Kilbimie,  Minister  of,  r.  Heritors,  55. 
Killeaman,   Inspector  of,  v.  Inspector  of 

Edinkillie,  384. 
Kinglassie,  Inspector  of,  v.  Kirk  Session, 

434. 
Kinloch  v.  Bell,  174. 
Knox  r.  Toung  and  M'Leod,  261. 

Laidlaw  v,  Sharkey,  58. 

Lamont  r.  Johnstone,  38. 

Lang  p.  Brown,  381. 

Leighton  r.  Lindfield,  lOL 

Leith  Police  Commiasioneiv  v,  OampbelL 

108. 
Lindsay  and  Lang  v.  Robertson,  fto.,  483. 
Lindsay  v.  Oswald,  282. 
London  and  Cal.  Ins.  Co.  v,  London  and 

Edin.  Shippg.  Co.,  &c.,  437. 
Longworth  v.  Yelverton,  486. 
Lowe  r.  Buchan,  442. 
Lyell  p.  Gardyne,  579. 

Mackay  p.  Mackay,  580. 

Mackay  v.  Ewing,  &c,  430. 

Ma':kintosh  r.  Arkley,  109. 

Maclean  and  Hope  p.  Fleming,  279. 

Maclean  and  Hope  p.  Munck,  437. 

Maclejiy  p.  Sinclair,  470. 

Macmillan  p.  Presb.  of  Kintyre^  582. 

Malcolm  p.  Patterson,  441. 

Marshall  p.  Wink,  1C7. 

Martin  p.  Martin,  217. 

McAllister  p.  Duthie,  422. 

McAllister,  petitioner,  Keith,  429. 

M'Ewan  p.  Middleiou,  54. 

M*Intyre  p.  M'Raild.  212. 

M'lntyiVs  Trustees  p.  Magistrates  of  Oupar, 
380. 

M'Nab  p.  Stewart,  57. 

M'Taggart  p.  M'Dowall,  222. 

Mercer  p.  Esk  Valley  Ry.  Co.,  481. 

Miles  p.  N.  B.  Ry.  Co^  167. 

Miller  p.  Can-ick,  274. 

Moes,  Moliere,  and  Tromp  p.  Leith  and  Am- 
sterdam Shipping  Co.,  426. 

Monteath,  Douglas  p.  Douglas,  222. 

Moore  p.  Forth  Iron  Co.,  218. 

Moroney,  Ac  p,  Muir,  Ac,  581. 

Morris  p.  Bicket,  51. 


Morris  p.  Riddick,  472. 
Morrison  v  Milne  and  Massa^  49,  419l 
Moreon  and  Co.  p.  Bums,  4d.  * 
Morton  p.  Gordon  and  Johnston,  226^ 
Muxray^B  Executors  v.  Carphin,  68L 

Napier  p.  Patrick,  273. 
Neills  p.  Leslie,  27L 
Newton  v.  Newton,  474 
Nolan  p.  Hartley's  TmskesB,  58. 

Oakeley  p.  Campbell,  Ac,  58L 

Paul  p.  Henderson,  219,  479. 

Pine  p.  Warden,  220. 

Pirrie,  petitioner,  441. 

Pitcaithly  p.  Tay  Salmon  Board,  56. 

Plummer  p.  Common  Agent  of  Selkirk, 

Pringle  p.  Bremner  and  Stirling,  386. 

Purves  p.  Brock,  428. 

Queen  p.  Beattie,  54. 
Queen  p.  Caird,  111. 


Randall  p.  Johnstone,  270. 
Rhind's  Trustees  r.  Gunn,  Ac,  51. 
Richmond  r.  Common  Agent  of  OrwsI],27& 
Richmond,  Duke  of,  v.  Duff.  16L 
Robertson,  Ac  p.  Murdoch,  221. 
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Demurrage,  546. 

Freight,  567. 
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to  his  own  claim,  583. 
\  Sheriff  Clerks,  547, 


ASHO  TKICESIMO 

VICTOEI^  BEGINS. 


^n  Act  to  repeal  the  DvHea  of  Assessed  Taxes  on  Dogs, 
and  to  impose  in  lieu  thertof  a  Duty  of  Excise. — [2Sth 
March  1867.] 

Be  it  enacted  by  the  Qneen's  most  £Kce11eiit  Majesty,  by 
and  with  the  Advice  and  Conseat  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
BSBembled,  and  by  the  Anthority  of  the  same,  as  follows  : 

I,  The   Duties  of  Assessed   Taxes  payable   in   Great  From  nd 
BrOain  under  and  by  virtue  of  the  Act  passed  in  the  8ix-  a^um? 
teenth  and  Seventeenth  Years  of  Her  Majesty,  Chapter  in  Enrimd, 
Ninety,  for  or  in  respect  of  Dogs,  shall  cease  to  be  payable  J^  ie«7to 
for  or  in  respect  of  Dogs  kept  in  England  after  the  Fifth  t>oaUaji<i, 
Day  of  April  One  thousand  eight  hundred  and  sixty-seven,  jj^^^ 
or  kept  in  Scotland  after  the  Twenty-fourth  Day  of  Mag  Dog*  to 
One  Uiousand  eight  hundred  and  sixty-seven ;  and  all  the  ""^ 
Provisions,  Rules,  and  Regulations,  and  Exemptions  con- 
tained in  the  said  Act,  or  in  any  other  Act  relating  to  the 

said  Duties,  are  hereby  repealed,  save  so  &r  as  the  same 
rsspectively  relate  to  Dogs  kept  in  Englajid  before  or  on 
the  said  FiJfth  Day  of  April  One  thousand  eight  hundred 
and  sixty-seven,  or  kept  in  Scotland  before  or  on  the  said 
Twenty-fourth  Day  of  May  One  thousand  eight  hundred 
and  sixty-seven. 

II.  The  Duty  of  Assessed  Taxes  for  or  in  respect  of  each  Anemd 
Dog  kept  in  Ertgland  within  the  year  ending  on  the  said  pJL°]^^ 
Fifth  Day  of  April  One  thousand  eight  hundred  and  sixty-  wiuan  tha 
seven,  or  kept  in  Scotland  within  the  Year  ending  on  tha  ''•"•od- 


so""  YWTOELS,  CAP.  5. 


ins  5th 
April  1867 
in  Enfcland, 
and  24th 
May  1867  in 
Bootland, 
reduced 
to  Seven 
Shillings. 

After  5th 
April  1867 
the  Duties 
of  Excise 
herein 
named  to 
be  paid  on 
Dogs. 


Duties  and 
Licences  to 
be  under 
the  Man- 
agement 
oi  the  Com- 
missioners 
of  Inland 
Revenue. 


Licences  to 
be  in  such 
Form  as 
the  Com- 
missioners 
shall  direct 


said  Twenty-fourth  Day  of  May  One  thonsand  eight  liun- 
died  and  sixty*8even,  is  hereby  reduoed  to  Seven  Shilliogs 
in  lieu  of  Twelve  Shillings  now  payable ;  and  no  Person 
shall  be  chargeable  witJi  Duty  to  any  ^ater  Amount  than 
Twenty-three  Ponnds  Two  Shillings  for  any  Number  of 
Hounds,  or  Five  Pounds  Five  Shillings  for  any  Nnmber<tf 
Greyhounds,  kept  by  him  in  such  Years  respeotively. 

IIL  In  lieu  of  the  said  Duties  of  Assessed  Taxes,  there 
shall  be  granted  and  charged  in  respect  of  Dogs  kept  in 
England  after  the  said  Fifth  Day  of  April  One  thousand 
eight  hundred  and  sixty-seven,  or  kept  in  SeaUand  tlhei 
the  said  Twenty-fourth  Day  of  May  One  thousand  eight 
hundred  and  sixty-seven,  tlie  following  Duties,  to  be  jiaid 
annually  upon  the  taking  out  of  the  Lioenoes  herein*afier 
mentioned : 

For  and  in  respect  of  every  Dog,  of  whatever  Des- 
cription or  Denomination,  for  whidi  a  Licence  to 
keep  the  same  shall  be  taken  out  under  this  Act, 
the  annual  Duty  of  Five  Shillings,  to  be  paid  by  the 
Person  who  shall  keep  such  Dog. 
IV.  The  said  Duties  and  Licences  shall  be  Excise  Duties 
and  Licences,  and  shall  be  under  the  Management  of  the 
Commissioners  of  Inland  Revenue ;  and  all  the  Powers, 
Provisions,  ClauseS)  Regulations,  and  Directions  contained 
in  any  Act  relating  to  Excise  Duties  or  Licences,  or  to 
Penalties  under  Excise  Acts,  and  now  or  hereafter  in  force, 
shall  respectively  be  of  full  Force  and  Effect  with  respect 
to  the  Duties  hereby  granted,  and  the  Licences  relating 
thereto,  and  the  Penalties  hereby  imposed,  so  far  as  the 
same  are  applicable,  and  shall  be  observed,  applied,  and 
enforced  for  and  in  the  collecting,  regulating,  and  recover- 
ing of  tlie  Duties  hereby  granted,  and  the  licences  relating 
thereto,  and  the  Penalties  hereby  imposed,  and  otherwise 
in  relation  to  the  said  Duties,  Licences,  and  Penalties,  so 
&r  as  the  same  shall  be  consistent  with  and  not  superseded 
by  the  express  Provisions  of  this  Act,  as  fully  and  eflfectu- 
aliy  as  if  the  same  had  been  herein  repeated  and  specially 
enacted  with  reference  to  the  said  last-mentioned  Duties, 
Licences,  and  Penalties  respectively :  Provided  that  no- 
thing herein  contained  shall  authorize  the  granting  of  a 
Licence  under  this  Act  upon  Payment  of  a  less  Sum  than 
the  Duty  for  a  whole  Year. 

Y.  The  Licences  to  be  taken  out  under  this  Act  shall  be 
in  such  Form  and  shall  be  granted  by  such  Officers  of  In- 
land Revenue  as  the  Commissioners  of  Inland  Revenue 
shall  direct ;  and  every  Licence  shall  commence  on  the 
Day  on  which  the  same  shall  be  granted,  and  shall  termin- 
ate on  the  T?hirty-first  Day  of  December  following. 


VI.  Eveiy  Officer  who  9hall  be  autbomed  to  grant  Jf^**^®^ 
licences  uoder  this  Act  shall  keep  a  Begister  of  all  suck  be  JulpT 
LiceDoes  granted  by  him,  specifying  the  Name  and  Place 
of  Abode  of  every  Person  licensed,  and  the  Number  of 
Dogs  vrhieh  each  Person  shall  be  licensed  to  keep ;  and 
any  Justice  of  the  Peace,  or  Constable  or  other  Officer  of 
the  Peace,  may  at  any  convenient  Time  inspect  the  Begis- 
ter of  licences  pfranted  for  the  current  or  preceding  Year. 

VIL  The  Commissioners  of  Inland  Bevenue  shall  cause  ^nt!^"^ 
to.  be  placed  upon  or  near  to  the  Door  of  every  Church  in  cause  Ko- 
Oreat  Britain  a  printed  or  written  Notice  stating  from  ^^^  ^ 
whom  Licences  to  keep  Do^  can  be  obtained  by  Persons  Church 
residing  in  the  Parish  or  Place  in  which  such  Church  is  ^*^"' 
situated ;  and  every  such  Notice  shall  be  kept  affixed  upoir 
or  near  to  the  Door  of  such  Church  for  such  Time  as  the 
said  CSommissioners  shall  direct :  Provided  that  no  Pro- 
ceeding of  any  Kind,  nor  any  Act  done  by  any  Person  in 
pursuance  of  this  Act,  shall  be  deemed  to  be  invalid  or  un- 
lawful by  reason  of  such  Notice  not  havii^  been  placed  or 
kept  affixed  as  aforesaid. 

YIII.  If  any  Person  shall  keep  a  Dog  without  hjiving  Penaiiyfor 
in  force  a  Licence  granted  under  this  Act  authorizing  him  ifo^'^ft^. 
so  ta  do,  or  shall  keep  a  greater  Number  of  DogH  than  he  out  a 
shall  be  licensed  to  keep,  he  shall  for  every  such  Offence  ^^cenco; 
forfeit  the  sum  of  Five  Pounds  ;  and  every  Person  in  whose  ^to  shau 
Custody,  Charge,  or  Possession,  or  in  whose  House  or  be  deemed 
Premises,  any  Dog  shall  be  found  or  seen,  shall  be  deemed  \i\  ^^ 
to  be  the  Person  who  shall  keep  such  Dog,  unless  the  con- 
trary be  proved,  and  the  Owner  or  Master  of  Hounds  shall 
be  deemed  to  be  the  Person  keeping  the  sama 

IX.  K  any  Person  who  shall  have  taken  out  a  Licence  penalty  for 
tinder  this  Act  shall  not  produce  and  deliver  such  Licence  not  pro- 
to  be  examined  and  read  by^any  Officer  of  Excise  or  Police  Lioenwj. 
Constabie  within  a  reasonable  Time  after  such  Officer  shall  ^ 
requeet  the  Production  of  the  same,  he  shall  forfeit  the  Sum 

of  Five  Pounds. 

X.  The  Duties  imposed  by  this  Act  shall  not  be  pay-  No  Dogs 
aUa  in  respect  of  any  Dog  under  the  Age  of  Six  Months.     mo^quJou 

to  pa  J 
Duty. 


Cap.  X. 

An  Act  to  amend  the  Law  rdating  to  the  Duties  and  Dram- 
hacks  on  Sugar, — [5fh  April  1867.] 

Whebeas  by  a  Convention  between  Her  Majesty,  the  King 


so"*  YHJSOmM,  QA^.  10. 


GusComs 
Duties  OD 
8iig«r. 


Dnwb&clii 
on  refined 
SngAT. 


of  the  Belffiams^  tbe  Empeior  of  the  French^  and  the  King 
of  the  Netherlands,  sigued  at  Paris  the  Eighth  Day  of 
November  One  thousand  eight  hundred  and  sixty-four, 
certain  Articles  were  entei'ed  into  between  the  said  High 
Contracting  Parties  with  reference  to  the  Duties  and  Draw- 
backs  on  Sugar,  which  it  is  thereby  stipulated  shall  be 
regulated  according  to  the  Proportions  mentioned  therein, 
and  also  in  a  certain  Declaration  of  the  Plenipotentiariea 
of  the  said  High  Contracting  Partie9  made  at  Paris  the 
Twentieth  Day  of  November'  One  thousand  eight  hundred 
and  sixty-six,  and  for  the  Period  and  iu  the  Manner  men- 
tioned in  the  said  Convention : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commoira,  in  this  present 
Parliament  assembled,  and  by  the  Authority  of  the  same, 
as  follows : 

I.  On  and  after  the  First  Day  of  Jfay  One  thousand 
eight  hundred  and  sixty^aev^n,  in  lieu  of  the  Duties  of 
Customs  now  charged  on  the  under-mentioned  Articles,  the 
following  Duties  ot'  Customs  shall  be  charged  thereon,  on 
Importation  into  Oreat  Britain  or  Ireland;  (that  is  to  say,) 
Sugar,  viz. :  £    s.    i 

Candy,  Brown  or  White,  refined  Sugar,  or 
Sugat  rendered  by  any  Process  equal  in. 
Quality  thereto,  and  Manufactures  of  re- 
fined Snigar    -  -  -    the  Cwt  0  12    0 
Sugar,  not  equal  to  refined,  viz, : 
First  Class         -            -          '  - 
Second  Class 
Third  Class 

Fourth  Class,  including  Cane  Juice  the  Cwt  0    8 
Molasses  -  -  -    the  Cwt.  0    3 

n.  On  and  after  the  First  Day  of  May  One  thousand 
eight  hundred  and  sixty-seven,  in"  lieu  of  the  Drawbacks 
now  allowed  thereon,  the  fq^lowing  Drawbacks  shall  be 
padd  and  allowed  on  the  under-mentioned  Descriptions  of 
Sugar  riefined  in  Oreat  Britain  or  Ireland  on  the  Exporta- 
tion thereof  to  Foreign  Parts,  or  on  Semoval  to  the  Isle  of 
Man  for  consumption  there,  or  on  Deposit  in  any  ap- 
proved Warehouse,  upon  such  Terms  and  subject  to  such 
Begulations  as  the  Commissioners  of  Customs  may  direct 
for  Delivery  from  such  Warehouse  as  Ships  Stores  only, 
or  for  the  Purpose  of  Sweetening  Britisk\  Spirits  in  Bond ; 
(that  is  to  say.)  £   s.   JL 

Upon  refined  Sugar  in  Loaf  complete  and 
whole,  or  Lumps  duly  refined,  haviii^  been 
perfectly  clarified  and  thoroughly  dried  in 


the  Cwt  0  11 
tlie  Cwt  0  10 
the  Cwt  0    9 


3 
6 

7 
0 
6 


the  Stove,  and  being  of  an  nnifopm  White^ 
ness  thronghout ;  and  upon  such  Sugar 
pounded,  crushed,  or  broken  in  a  Ware- 
house approved  by  the  Oommissioners  of 
Customs,  such  Sugar  having  been  there 
first  inspected  by  the  Officers  of  Customs 
in  Lumps  or  Loaves  as  if  for  immediate 
Shipment,  and  then  packed  for  Exporta*- 
tion  in  the  Presence  of  such  Officers,  and 
at  the  Expense  of  the  Exporter ;  and  upon 
Candy  and  also  upon  Sug^r  refined  by  the 
centrifugal  or  by  any  other  Process,  and 
not  in  any  way  inferior  to  the  Export 
Standard  Sample  No.  1.  approved  by  the 
Lords  of  the  Treasury         for  every  Cwt.  0  12    0 

Upon  refined  Sugar  unstoved,  pounded,  . 
crushed,  or  broken,  and  not  in  any  way  in- 
ferior to  the  Export  Standard  Sample  No. 
2.  approved  by  the  Lords  of  the  Treasury, 
and  which  shall  not  contain  tnore  t^an  Five 
per  Cenhim  of  Moisture  over  and  above 
what  the  same  would  contain  if  thomughly 
dried  in  the  Stove  -    for  every  Cwt  0  11     5 

Upon  other  refined  Sugar  unstoved,  being 
Bastards  or  Pieces,  ground,  powdered,  or 
crushed : 

Not  in  any  way  inferior  to  the  Export 

Standard  Sample  No.  3.  approved  by  the 
Lords  of  the  Treasury         for  every  Cwt  Oil     3 
Not  in  any  way  inferior  to  the  Export 


Standard  Sample  No.  4.  approved  by  the 
Lords  of  the  Treasury         for  every  Cwt  0  10    6 
Not  in  any  way  inferior  to  the  Export 


Standard  Sample  No.  5.  approved  by  the 
Lords  of  the  Treasury         for  every  Cwt.  0    9    7 
Inferior  to  the  above  Isjst-mentioned 


Standard  Sample        -        for-  every  Cwt  0    8    0 
III.  For  facilitating  the  due  Assessment  of  the  Duties  Commis- 
and  the  Allowance  of  Drawbacks  on  Sugar  with  reference  Q^g^jJ^j' 
to  Colour,  Grain,  or  Saccharine  Mattier,  considered  coUec-  to*pro^de 
tively  as  they  affect  the  general  Quality  of  the  Sugar,  the  standard 
Commissioners  of  Customs  shall  provide  and  renew  from  Sa^r  for^ 
Time  to  Time  One  or  more  Sample  or  Samples  of  each  of  i?®*?*^"^  . 
the  respective  Qualities  according  to  whioh  Sugar  may  be  allowing* 
chai^eable  with  duty  upon  Importation  into  Oreat  Britain  Drawback. 
or  Ireland,  and  according  to  which  the  several  Bates  of 
Drawback  shall  be  allowed  as  specified  herein  on  the  re* 
spective  Descriptions  of  refined  Sugar  0)i  the  ^portation 


6  Sa*  VtdTdftUB,  GAP.  10. 

or  Bemoval  ot  Deposit  thereof  in  Warehouse,  such' Samples 
to  be  approved  by  the  Lords  Gotnmissioner*  of  H» 
Majesty's  Treasury,  dnd  when  so  approved  shall  be^  deemed 
to  be  Statidard  Samples  fot  the  Purpose  of  AsseBsitig  the 
Duty  upon  Sugar,  or  for  allowing  the  Drawback  thereon, 
according  as  it  may  be  equal  to  any  of  such  Sanoples  on 
comparison  therewith  by  the  Proper  Officer  of  Customs ; 
aB^d  no  Sugar  shall  be  ohargeabie  with  the  Duty  payable, 
nor  shall  any  Drawback  be  allowed;  in  respect  of  any  par- 
ticular Quality  or  Description  of  Sugar  in  respect  of  which 
a  Sample  for  assessing  the  Duty  or  allowing  the  Draw- 
back, as  the  Case  may  be,  is  provided  as  aforesaid,  unless 
such  Sugar  shall  be  equal  to'^uch  Sampla 
Excise  IV.  On  and  after  the  First  Day  of  May  One  thousand 

Duties  on     eight  hundred  and  sixty-seven,  in  lieu  of  the  DutidB  of  Ex- 
^^^^'        cise  now  chargeable  on  Sugai*  made  in  the  United  King- 
dom, the  following  Duties  of  Excise  shall  b^  cbaiged 
thereon  ;  (that  is  to  say,) 

Candy,  Brbwn  or  White,  refined  Sugar,  or 
Sugar  rendered  by  aay  Process  equal  in 
Quality  thereto,  and  Manufttctures  of  te- 
fined  Sugar    -  -  -  -    the  Cwi  0  12    0 

Sugar  not  equal  to  refined,  according  ta'  the 
Standard  Samples  approved  by  the  Lords 
of  the  Treasury  for  assessing  the  Duties  of 
Customs  on  Sugarimported  into  the  United 
Kiiigtlom;  vto., 

First  Class  -  -    the  Cwt  0  11    3 

Second  Class  -  -    the  Cwt.  0  10    6 

Third  Class  -  -    the  Cwt.  0    9    7 

Fourth  Class  -  -    the  Cwt  0    8    0 

Molasses    -  -  -    the  Cwt  0    3    6 

Duties  ou        V.  On  and  ailer  the  First  Day  of  May  One  thousand 

Sugar  used  eight  hurtdred  and  sixty-seven,  in  lieu  of  the  ButreB  of 

for  Brew-    ^xcise  uow  chargeable  for  and  upon  every  Hundredweight 

(and  so  in  proportion  for  ally  greater  or  less  Quantity  than 

a  Hundredweight)  of  all  Sugars  which  shall  be  used  by 

any  Brewer  of  Beer  for  Sale  in  the  brewing  or  making  of 

Beer,  there  shall  be  <iharged  and  paid  the  Excise  Duty  of 

Three  Shillings  and  Sixpence. 

Provisions       VI.  All  the  Powers,  Provisions,  Clauses,  Regulations* 

Acte*to^     Forfeitures,  Pains,  and  Penalties  contained  in  or  imposed 

apply  to      b)'  any  Act  or  Acts  relating  to  any  Duties  of  the  same  Kind 

thi»  Act      Qj.  Description  as  the  several  Duties  granted  by  this  Act, 

and  in  force  at  the  Time  of  the  passing  of  this  Act,  and  not 

hereby  expressly  repealed,  shall  be  in  full  Force  and  Effect 

with  respect  to  the  Duties  granted  by  this  Act  respectively, 

so  far  as  the  same  are  or  shall  be  applicable,  in  all  Cases 


not  bereby  expressly  pcoYided  for.  and  ehatt  be  observed, 
ap|iiied»  enfovoed,  and  put  in  Execution  for  and  m^be  rais* 
ing»  levying,  collecting,  and  8e<^ur{ng  such  Duties,  and. 
othei-wise  in  reMiou  theretOi  so  fair  as  the  same  shall  not 
be  superseded  by  and  shall  be.  consistent  with  the  express 
Provisicfos  of  libis  Acty  as  fully  and  effectually  to  all  In^ 
tents  and  Purposes  as  if  thesame  bad  been  herein  repeated 
and  specially  eoiaotedv  mv4aii8  w/utandis,^  with  reference  to 
the  Duties  granted  by  this  Act.  reapeetiyely* 


Anr  Aei/or  the  AhMtion  ofCWtain  Sxempiuyn&from  Local 
Dti^  om  Shipping  and  «»  Ooodf  carried  in  Sh%ps,^-'[12th 
1867.] 


Bs  it  enacted  by  the  Queen  s  most  Excellent  Majesty,  by 
and  with  the.  Advice  ;and  .Consent  of  the  Lords  Spiritual 
and  Temporal,  and  ComroonSi  in  this  present  Parliament 
assemblled,  and  by  the  Authority  of  the  same,  as  follows  : 

I.  This  Act  may  be  cited  for  all  Puipoaea  as  "  The  Ship-  short 
ping  Dues  Exemption  Act,  1867/'  TiUe. 

II.  This  A(A' shall  come  into  opaution  on  thn  First  of  Co«- 

A  iigust  One  thousand  eight  hundred  and  sixty-seven,  which  SToL"*'^ 
Time  is  herein  referred  to  as  the  Commenoezaeut  of  this 
Act 

III.  The  following  Words  and  Expressions  shall  in  this  interprota- 
Act  have  the  Meanings  hereby  assigned  to  them,  unless  ^on  of 
there  is  something  in  the  Context  inconsistent  with  such  ^"™®' 
Meanings/,  that  is  to  say, 

The  Woixl  •'  Dues'*  shall  iiiclude  all  Tollfi^,  Kates,  T^xes,  «  Dues:*' 
Duties,  and  Imposts  levied  on  Ships  or  on  Goods 
carried  in^  Ships,  except  any  Duties  levied  by  the 
Commissioners  of    Customs,  for   the  Use    of   Her 
Majesty: 

The  Expression  "  Ex:emption  from  Dues'*  shall,  in  addi-  ^f^'^j^ 
tiott  to  its  ordinary  Meaning,  include  evety  Privilege  Due*." 
of  paying  smaller  Dues  than  the  Public  at  laige  pay 
«  under  like  Circumstances. 

IV.  After  the  Commencement  of  this  Act  no  Exemption  Ko  Bx- 
fiom  'Duua  shall  be  allowed  in  the  United  Kingdc»m  on  J^m  Duet 
account  of  any  one  or  more  of  the  following  Beasons ;  thai  allowed  in 

is  to  say,  Kill'^om 

(1.)  On  account  of  any  Ship  being  registered  at  or  on"al:^!!!it 

belonging  to  any  particular  Country,  Port,  or  Place,  ^  Rf*80M 

or  tradiug  between  any  particular  Ports  or  Places :  ^^ 


8  BO*  nxftotiLas,  cAiPi  is. 

(2.)  On  a1^o6tlnt  of  any  Ship  <m<  GwOb  l)e$i^  tbe  Pro- 
perty of,  or  being  conaSg^ed  by  or  to  any  paiticalar 
Person  or  Body  Goiporate : 
(8.)  On  account  of  any  Goods  being  destined  for  Sale 

in  any  particular  Town,  Place,  or  Market : 
(4.)  On  account  of  any  ^ip  or  Goods  being  sent  to 
or  from,  or  anchoring  or  nM>oring  at,  or  being  laden 
or  unladen  at  any  particular  Place  in  any  Port,  or 
in  the  Neighboarfaood  of  any  Port,  except  whiire  a 
Ship  in  going  to  or  from,  or  anchoring  or  mooring 
at,  or  being  laden  or  unladen  at  such  Place  derives 
from  the  Expenditare  of  the  Class  of  Dues  in  ques- 
tion no  Benefit,  or  less  Benefit  than  Ships  going  to 
or  from,  or  anchoring  or  mooring  at,  or  being  laden 
or  unladen  at  another  Place  in  the  same  Port  : 
(5.)  On  account  of  any  Goods  being  the  Product  of 
or  being  destined  for  Use  at  any  particular  Manu- 
factory, Place,  or  District,  or  any  particular  Class 
of  Manufactories':  Provided  that  nothihg  in  this 
Act  contained  shall  affect  any  Exemption  from 
Dues  Mrhich  has  been  granted  by  an  Act  of  Parlia- 
ment to  the  Owner  or  Occupier  of  some  particular 
Quay,  Manufactory,  or  Place  as  Gompensation  for 
Obstruction  to  his  Water  Frontage  or  Access  to  his 
Premises,  or  other  Injury  caused  to  "him  by  the 
Works  authorized  by  such  Act 
Privfleged       V.  Where  a  Person  or  Body  Corporate  who  vrould  if  this 
Persons  to    ^gt  had  not  passed  be  entitled  in  his  or  their  own  Right 
Compensa-  to  derive  Profit  from  any  Exemption  from  Dues  abolished 
tionanAn-  ^y  this  Act  has  derived  pecuniary  Profit  from  such  Ex- 
lo'^eara^     cmption  during  the  year  preceding  the  First  of  Ftirruary 
equal  to  the  One  Thousand  eight  hundre^l  and  sixty-sev^n,  in  that,  but 
M^Be^t    ^^  ^^  other  Case,  the  Person  or  Body  Corporate  entitled  to 
for  Three     rcceive  the  Class  of  Dues  in  question  (in  this  Act  referred 
Surg^irt    to  as  "  the  Receiver  of  Dues  ")  shall  pay  to  the  Person  or 
February     Body  Corporate  so  entitled  (in  this  Act  referred  to  as  "  the 
1867.  Claimant ")  by  way  of  Compensation  an  Annuity  equal  to 

the  average  annual  Amount  of  Ptofit  so  derived  during  the 
Three  Years  next  preceding  the  first  of  Figbmary  One  thou- 
sand eight  hundred  and  sixty  seren,  or  during  so  much  of 
those  Three  Years  as  is  subsequent  to  the  Date  at  which 
the  Claimant  commenced  to  derive  such  Pi?ofit : 
No  Ck>in-         Provided  that  no  Compensation  shall  be  payable  or  paid 
to^^'^'-d     (®^^®P*  ^  much  as  may  previously  have  accrued)  after  any 
after  ?^eB  of  the  following  Times ;  vis., 

kerein  (1.)  After  the  Expiration  of  Ten  Years  from  the  Com- 

***"*  '  mencement  of  this  Act : 

(2.)  After  the  Time  of  the  Death  of  the  Claimant : 


C3.)  ARex  th&.Time  at  wb^  the  Puee  from  which  the 
ClaimaDt  was  exempted  ceaao  to  be  levied : 

(4.)  After  finy  Time  when  from  any  Beasen  whatever 
the  ClaiiBant  ceases  or  would  cease  (if  the  'Exemp- 
tion, from  Dues  for  which  Compensation  was  granted 
then  existed)  to  have  a  Bight  to  ^uch  Exemption  or 
to  be  in.  a  Position  to  derive  Profit  from  it 
YI,  With  respect  to  determining  the  Amount  of  Com-  JJj^J^. 
p^nsation  to  be  paid  nnder  this  Act,  the  foUowing  Rules  i^Am-' 
9haU  be  observed  :  onnioi 

(!•)  The  Claimant  shall  send  to  the  Receiver  of  Dues  ^0™^^*'^"*' 
and  to  the  Board  of  Trade  in  Writing  his  Claim  to 
Compensation,  stating  the  Amount  and  Grounds  of 
his  Claim,  and  shall  give  such  Evidence  in  support 
of  his  Claim  as  the  Board  of  Trade  may  inquire : 

(2^  This  Claim  shall  be  sent  in  to  the  Board  of  Trade 
within  Three  Mootiia  after  the  Commencement  of 
this  Act,  and  if  it  is  not  sent  in  within  that  Time 
the  Claimant  shall  not  be  entitled  to  any  Compen- 
sation in  respect  of  the  Time  prior  to  the  Date  of 
the  Receipt  of  such  Claim  by  the  Board  of  Trade ; 
and  if  it  is  not  sent  in  within  One  Year  after  the 
passing  of  this  Act  the  Claimant  shall  not  be  entitled 
to  any  Compensation : 

(3.)  As  soon  as  may  be  after  receiving  such  Claim,  the 
Receiver  of  Duee  shall  agree  with  the  Claimant  on 
the  Amount  of  the  Compensation  to  be  paid,  and 
,  the  Times  and  Mode  of  such  Payment,  but  snch 
Agreement  shall  be  subject  to  the  Approval  of  the 
Board  of  Tmde: 

(4.)  If  no  Agreement  can  be  madOj  or  if  the  Board  of 
Trade,  disapprove  of  any  Agreement  which  is  made, 
the  .Amount  of  Compensation  to  be  paid,  and  the 
Times  aud  Mode  of  such  Payment^  ahaU  be  deter- 
mined by  Arbitration : 

(5.)  For  the  Purpose  of  such  Arbitration  the  Clauses 
of  "The   Companies  Clauses  Consolidation  Act, 
1845/'  with  respect  to  the  Settlement  of  Disputes 
by  Arbitration,  shall  be  incorporated  with  this  Act, 
and  in  the  Construction  of  tho$e  Clauses  for  the 
Purposes  of  this  Act  this  Act  shall  be  deemed  to  be 
the  Special  Act,  aud  any  Appointment  of  an  Arbi- 
trator by  the  Receiver  of  Dues  shall  be  subject  to 
the  Approval  of  the  Board  of  Trada 
VII.  The  Compensation  shall  (except  as  in  this  Act  Senoement 
mentioned)  date  fiom  the  Commencement  of  this  Act,  and  of  Compcn- 
shall  be  paid  out  of  the  Class  of  Dues  from  which  the  J^j^^^ 
Claimant  who  receives  it  was  previously  exempted  paid. 

YIII.  Any  Receiver  of  Dues,  on  A^ement  with  the  Power  to 
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ddimant  and  ^ith  the  Apptoral  of  the  Board  of  Trade, 
m^y.  by  paying  to  the  GlaitnaBt  a  Principal  Sum,  corn- 
mate  any  Conipenratioa  payable  annually  by  such  Be- 
ceiver  under  this  Act 

IX.  Where  the  Eeceiver  of  Dues  commutes  the  annual 
Compensation  by  payment  of  a  Principal  Sum  be  may,  if 
tlie  Board  of  Trade  approve,  notwithstanding  any  Limita- 
tion in  any  Act  of  Parliament  or  Charter,  borrow  at  In- 
terest on  the  Security  of  any  Dues  which  he  has  Power  to 
levy  the  whole  or  any  Part  of  such  Principal  Sum,  and 
shall  apply  the  same  in  effecting  such  Commutation. 

For  the  Purpose  of  such  borrowing  the  Clauses  of  "  The 
Commissioners  Clauses  Act,  18+7,**  with  respect  to  the 
Mortgages  to  bei  executed  by  the  Commissioners,  shall  be 
incorporated  with  this  Act,  and  in  the  Construction  of  that 
Clause  for  the  Purpose  of  this  Act  this  Act  shall  be  deemed 
to  be  the  Special  Act,  and  the  Beceiver  of  Dues  which  is 
borrowing  shall  be  deemed  to  be  the  Commissioners. 

X.  Where  a  Receiver  of  Dues  in  any  Port  or  Place  proves 
to  the  Satisfaction  of  the  Board  of  Trade  that  it  would  be 
beneficial  to  the  Trade  of  such  Port  or  PUce  that  the  Class 
of  Dues  from  which  the  Exemption  exists  should  be  abol- 
ished, the  Board  of  Trade  may  make  an  Order  directing 
the  Abolition  of  that  Class  of  Dues  after  the  Date  men- 
tioned in  the  Order^  and  after  such  Date^  or,  if  no  Date  is 
mentioned^  after  the*Date  of  that  Order,  no  Du^s  specified 
in  such  Order  shall  be  levied,  and  no  Compensation  shall 
be  payable  in  respect  of  any  Exemption  therefrom  ;  pro- 
vided that  where  such  Dues  are  received  in  trust  for  a 
Body  Corporate  such  Dues  shall  not  be  abolished  without 
the  Consent  of  such  Body  Corporate  under  their  Common 
Seal 

XI.  Nothing  in  this  Act  contained  shall  render  liable 
any  Ships  or  Goods  which  belong  to  or  are  in  the  Service 
of  Her  Majesty,  or  any  Corporation  having  the  Superin- 
tendence or  Management  of  Lighthouses,  to  any  Dues  to 
which  they  would  not  be  liable  if  this  Act  had  not  been 
passed. 


Cap.  XVIL 


Aft  Act  to  regidate  the  Court  and  Office  of  the  Lyon  King 
of  Arms  in  Scotland^  and  the  Emduments  of  the  Offi- 
cers of  the  same,    [3d  May  1867.] 

« 

Whebgas  it  is  expedient  to  regulate  the  Court  and 
Office  of  the  Lyoa  King  of  Arms  in  Scotland,  and  the 
Emoluments  of  the  Officers  of  the  s&me : 


LYON  SnVQ  OF  ABBfS  (SGOTUIND).  11 

Be  it  therefore  enacted  b}*  the  Queen's  moat  Excellent 
Majesty^  by  and  with  the  Advioe  and  Con8eiit  of  the  Lord^ 
Spicitnal  and  Temporal,  and  Commona,  in  this  present 
Parlianient  assembled,  and  by  the  Authority  of  the  same, 
as  follows : 

I,  From  and  after  the  passing  of  this  Act  the  Jurisdic-  J'^^'jJ^ 
tion  of  the  Lyon  Court  in  SooUand  shall  be.  exercised  by  have  same 
the  Lyon  King  of  Arms,  who  shall  have  the  same  Rights,  ^^^^  *"^ 
Duties,  Powers,  Privileges,  and  Dignities  as  have  hei-eto-  heretofore, 
fore  belonged  to  the  Lyon  King  of  Arms  in  Scotland,  ex-  ®f,^^^ 
cept  in  80  £ar  as  these  ai-e  hereinafter  altered  or  regulated,    ihia^ct^ 

IL  Ttie  Lyon  King  of  Arms  sliall  be  bound  ta  discharge  Lyon  King 
the  Duties  of  his  Office  personally  and  not  by  deputy:  dfsfh^e*** 
Provided  always,  that  in  'the  event  of  the  temporary  Ab^  his  Duties 
seiice  of  the  Lyon  King  of  Arms,  from  Illness  or  other  P®"^'**"y- 
necessary  Cause,  it  shall  be  lawful  for  the  Lord  President 
of  the  Oourt  of  Session  to  grant  a  Coonnission  to  some 
other  Person  to  dischai^e  the  Duties  of  Lyon  King  of 
Arms  ad  interim,  and  such  Commission  shall  not  be  liable 
to  any  Stamp  Duty  :  And  provided  also,  that  without  any 
such  Commission,  in .  the  event  of  the  temporaty  Absence 
or  Incapacity  of  the  Lyon  King  of  Anus,  the  Lyon  Clerk 
shall  be  and  is  hereby  empowered  to  admit  to  the  Office  of 
Messenger  at  Arms  Persons  properly  qualified  according 
to  the  present  Law  and  Practice. 

IIL  The  Lyon  King  of  Arms,  who  shall  be  appointed  by  ff^^^l^ 
Her  Majesty,  Her  Heirs  and  Successors,  shall  receive  such  o/lrms!"* 
Salary,  not  exceeding  Six  hundred  Pounds  per  Awnum^  as 
the  Goniiuissioners  of  Her  Majesty's  Treasury  shall  from 
Time  to  Time  approve,  payable  quarteriy  out  of  any  Monies 
to  be  voted  by  Parliament  for  that  Purpose,  which  Salary 
shall  come  in  place  of  the  Fees  hitherto  exigible  by  him, 
to  which  be  shall  no  longer  be  entitled. 

IV.  The  Lyon  Clexk  shall  hereafter  have  the  same  5*^^*"<5r^ 
Ri^ts  and  perform  the  same  Duties,  as  heretofore,  except  Lyon* 

in  so  far  as  the  same  are  herein-after  altered  or  regulated.     ^^^^^ 

V.  The  Lyon  Qerk,  who  shall  be  appointed  by  Her  J;^^^^^ 
Majesty,  Her  Heirs  and  Successors,  shall,  subject  to  the  his  Duties 
Provision  contained  in  the  Twelfth  Section  of  this  Act,  P««o»aiij- 
perform  the  Duties  of  his  Office  personally  and  not  by 
Deputy,  and  shall  receive  such  Salary,  not  exceeding  Two 
hundred  and  fifty  Pounds  per  Annum,  as  the  Conmiis-  Salary  of 
sioners  of  Her  Miyesty  s  Treasury  sliall  from  Time  to  Time  clerk, 
approve,  payable  as  aforesaid,  which  Salary  shall  cf>me  in 

place  of  the  Fees  hitherto  exigible  by  him,  to  which  he 
shall  no  longer  be  entitled  :  Provided  always,  that,  in  the 
event  of  the  temporary  Absence  or  Incapacity  of  the  Lyon 
Clerk  it  shall  be  lawful  for  the  Lyon  King  of  Arms,  with 
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the  Consent  of  Her  Majesty'^  Advocate,  to  grant  a  Com- 
biission  to  sonie  other  Person  to  discharge  the  Dalies  of 
the  Lyon  Olerk  ad  irUenin,  and  such  Commission  shall  not 
be  liable  to  any  Stamp  Duty. 

Yl  Tho  Heralds  and  Pursuivants  in  Scotland  shall  be 
appointed  by  the  Lyon  King  of  Arms,  and  shall  have  the 
same  Rights  and  Privileges  and  discharge  the  same  duties 
as  heretofore,  except  in  so  far  as  altered  or  regulated  by 
this  Act. 

VII.  No  Vacancy  in  the  Office  of  Herald  in  Scotland 
shall  be  filled  up  by  the  Lyon  King  of  Arms  until  the 
Number  of  Heralds  has,  by  Death,  Resignatioii,  or  Re- 
moval, fallen  to  below  Three,  after  which  Event  the  Va- 
cancies which  may  occur  in  said  Office  shall  be  filled  up, 
80  that  the  Number  of  Heralds  shall  in  Time  coming  be 
maintained  at  Three ;  and  no  Vacancy  in  the  Office  of 
Pursuivant  in  Sooildnd  shall  be  filled  up  by  the  Lyon 
King  of  Arms  until  the  Number  of  Pursuivants  has,  by 
Death,  Resignation,  or  Removal,  fallen  to  below  Three,  after 
which  event  the  Vacancies  which  may  occur  in  said  Office 
shall  be  filled  up,  so  that  the  Number  of  Pursuivants  shall 
in  Time  coming  be  maintained  at  Three  :  Provided  always, 
that  no  Herald  or  Pursuivant  appointed  before  the  passing 
of  this  Act  shall  in  respect  of  any  vacancy  not  being  filled 
up  be  entitled  to  any  larger  Share  of  Pees  than  he  would 
have  been  entitled  to  had  there  been  no  such  Vacancy. 

VIII.  No  Herald  or  Puranivant  appointed  after  the 
passing  of  this  Act  shall  be  entitled  to  exact  any  Fees,  but 
each  Herald  or  Pursuivant  ao  appointed  shall  receive,  in 
lieu  of  Fees,  such  Salary  as  the  Commissioners  of  Her 
Majesty's  Treasury  shall  from  Time  to  time  approve,  pay- 
able as  aforesaid:  Provided  always,  that  no  Herald  or 
Pursuivant  appointed  after  the  passing  of  this  Act  shall 
pay  or  give  to  the  Lyon  King  of  Arms  any  Considecation 
for  his  appointment,  and  if  any  such  Consideration  shall 
have  been  paid  or  given  by  any  such  Herald  or  Pursuivant 
his  Appointment  shall  be  null  and  void. 

IX.  The  Herald  Painter  in  Scotland  and  Procurator 
Fiscal  of  the  Lyon  Court  shall  hereafter  be  appointed  by 
the  Lyon  King  of  Arms,  and  shall  respectively  perform 
the  Duties,  and  be  entitled  to  receive  the  Fees,  which  the 
Herald  Painter  and  Procurator  Fiscal  aforesaid  have  hither- 
to been  bound  to  perform  and  entitled  to  exact :  Provided 
always,  that  no  Herald  Painter  or  Procurator  Fiscal  shall 
have  any  vested  Right  in  such  Fees. 

X.  From  the  First  Day  of  October  to  the  Twentieth 
Day  of  December  and  from  the  Fifth  Day  of  January  to 
the  Twentieth  Day  of  Jtdy  in  each  Year  the  Hours  of  At- 
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tandaiice  at  the  Lyon  Office  shall  b^  frpm  Elev^  x^'QIpok 
in  the  Fbrenoon  to  Three  o'Clock'  in  the  .Aftermaoa,  every 
lawful  Day  except  Saturday ;  and  froca  the  Twenty-firat 
Day  of  Juli/  to  the  Thirtieth  Day  of  September  and  fiom 
the  Twenty-first  Day  of  DtcemAer  to  the  Fourth  Day  of 
January  in  eaoh  Year  the  Hour^  of  Attendance  shall  be 
from  Eleven  o'clock  in  the  Forenoon  to  Two  o'clock  in  the 
Afternoon,  and  on  Wedauesday^  and  Fridays  only:  Pro- 
vided always,  that  between  the  Twenty-first  Day.  of  Jvly 
and  the  Thirtieth  Day  of  September,  and  between  the 
Twenty-first  Day  of  tkcember  and  the  Fourth  Day  of 
January^  in  Each  Tear,  the  Lyon  King  of  Arms  shall  not 
be  bound  to  entertain  any  Applications  for  Grants  or  Ma- 
triculations of  Arms,  or  for  recording  Pedigrees  :  w  Provided 
also,  that  there  shall  be  provided  for  the  Lyon  King 
of  Arms,  the  Lyon  Clerk*  and  the  Herald  Painter,  such  suffi- 
cient Office  Accommodation  as  the  Commissioners  of  Her 
Majesty's  Treasury  may  determine. 

XL  The  Fees  hitherto  payable  to  the  Lyon  King  of  g?^''^**!"^, 
Arms  by  Knights  of  the  Thistle  under  the  Statutes  of  the  F^^y- 
Order  of  the  Thistle,  and  the  Fees  payable  to  the  Lyon  able  wn- 
King  of  Arms  in  Terms  of  a  Grant  of  His  Majesty  King  statutes  of 
George  the  Second,  under  the  Great  Seal  of  Oreai  Britain^  the  Order  of 
of  Date  the  Nineteenth  Day  of  July  One  thousand  seven  a'Jld^pInr 
hundred  and  thirty-one,  shall  from  and  after  the  passing  ofGeo.  jl, 
of  this  Act  be  paid  into  Her  Majesty's  Exchequer ;  and  ju^iyS!^ 
after  the  Death,  Sesignation^  or  Bemoval  of  any  of  the 
Heralds  or  Pursuivants  aforesaid  appointed  prior  to  the 
passing  of  this  Act  the  Pi-oportion  of  Fees  which  but  for 
the  said  Death,  jResignation  or  Bemoval  would  have  been 
payable  to  him  or  them  in  Teems  of  the  said  Statutes  of 
the  Order  of  the  Thistle,  or  in  Terms  of  the  before-men- 
tioned Grant  of  His  Majesty  King  George  the  Second,  shall 
be  paid  into  Her  Majesty's  Exchequer,  so  that  after  the 
Death,  Kesiguation,  or  Itemoval  of  all  the  Heralds  and 
Pursuivants  appointed  prior  to  the  passing  of  this  Act  the 
whole  Sums  appointed  by  the  said  Statutes  of  the  Order  of 
the  Thif^e  and  the  said  Grant  of  His  Majesty  King  George 
the  Second  to  be  paid  to  the  Heralds  and  Pursuivants 
aforesaid  shall  instead  be  paid  into  Her  Majesty's  Ex- 
chequer. 

XI L  Until  the  Deaths  Besignation,  or  Bemoval  of  the  Rights  of 
present  Lyon  Clerk,  notwithstanding  anything  to  the  con-  £^°cierk 
traty  contained  in  this  Act,  it  shall  be  lawful  for  him  to  not  to  bo 
perform  the  Duties  of  his  Office  as  he  is  authorised  by  his  ^J^^^^^^ 
Commission,  and  to  exact  the  Fees  and  Dues  hitnerto 
exigible  by  him. 

XlIL  Until  the  Occurrence  of  the  next  Vacancy  in  the  F®««- 
Office  of  Lyon  Clerk,  the  Fees  and  Dues  enumerated  in 
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Schedule  A.  annexed  to  this  Act  shall  be  exigible  in  lieu 
of  the  Fees  and  Dues  hitherto  payable  to  the  Lyon  King 
of  Arms  and  Lyon  Depute,  and  shall  be  paid  into  Her 
Majesty's  Exchequer;  and  after  the  Occurrence  of  such 
Vacancy  the  Fees  and  Dues  enumerated  in  Schedule  B. 
annexed  to  this  Act  shall  be  exigible  in  lieu  of  the  Fees 
and  Dues  hitherto  payable  to  the  Lyon  King  of  Arms, 
Lyon  Depute,  and  Lyon  Clerk,  and  shall  be  paid  into  Her 
Majesty's  Exchequer. 


SCHEDULE  A. 


On  Every  Patent  of  Arms  with  Supporters,    .  .     Jt^    8    0 

On  every  Patent  of  Arms  without  Supporters,  13  13    0 

On  every  Matriculation  of  Arms  with  Supporters,  with- 
out a  new  Patent,    .  .  .  .  .  6  16    6 
On  every  Matriculation  of  Arms  without  Supporters, 

without  a  new  Patent,         .  .  .  .  4  14    6 

On  every  Matriculation  of  Arms  without  a  new  Patent 

of  Arms,  but  with  a  Patent  of  Supporters,  ,  .         22    1    0 

On  every  Genealogy  recorded,  .  .  .  7  17    6 

On  the  Admission  of  a  Messenger  at  Arms  to  practise  in 

the  County  of  Edinburgh,    .  .  .  .         11    2    3 

On  the  Admission  of  a  Messenger  at  Arms  to  practise 

out  of  the  County  of  Edinburgh,      .  ,  .  8    6    8 

Annual  Dues  of  each  Messenger  at  Arms,       .  .  0  11    2 

N.B. — ^These  Fees  are  exclusive  of  Stamp  Duties 
when  such  are  exigible. 

SCHEDULE  R 

On  every  Patent  of  Arms  with  Supporters,     .  .      £49  12    0 

On  every  Patent  of  Arms  without  Supporters,  .         29  18    0 

On  every  Matriculation  of  Arms  with  Supporters,  with- 
out a  new  Patent,    .  .  ,  .         15  16    6 

On  every  Matriculation  of  Arms  without  Supporters, 

without  a  new  Patent,         .  .  .         12    0    6 

On  every  Matriculation  of  Arms  without  a  new  Patent 
of  Arms,  but  with  a  Patent  of  Supporters,  . 

On  every  Genealogy  recorded, 

Additional  for  each  Member  of  the  Pedigree, 

Certificate  regarding  Change  of  Surname, 

Search  in  Eegister  of  Arms,    .... 

Search  in  Register  of  Genealogies, 

General  Search  in  Heraldic  MSS., 

General  Search  in  Genealogical  MSS. 


34  13 

6 

10  10 

0 

0    5 

0 

0  15 

0 

0    5 

0 

0    5 

0 

1     1 

0 

1    1 

0 

oYBBWr  wimwBjm^  1 5 

On  eveiy  Extract  from  a  Blister,       .  .  .        XO  10    6 

Oa  enierii^  a  Caveat,  .  .  .  .  0     5    0 

On  the  Adnjiission  of  a  Messenger  at  Anns  to  practise 

in  the  County  of  Edinburgh,  .  .  19  14    0 

On  the  Admission  of  a  Messenger  at  Arms  to  practise 

out  of  the  County  of  Edinbui^gh,      .  .  .         15  14    0 

Annual  Dues  of  a  Messenger  at  Arms  practising  in  the 

County  of  Edinburgh,  .  .  .  .  0  17    0 

Annual  Dues  of  a  Messenger  at  Arms  practising  out  of 

the  County  of  Edinburgh,    .  .  .  0  17     6 

On  Eenewal  of  a  Messenger*s  Bond  of  Caution,  .  2  10     0 

On  recording  Resignation  or  Change  of  Besidence  of  a 

Messenger,  .  .  .026 

On  Search  for  a  Messenger's  Cautioner,  .  .  0    2     6 

On  every  c6ii;ified  Statement  of  Name  and  Degignation 

of  such  Cautioner,  and  Date  of  Bond,  .  .  0     5     0 

On  each  Petition  or  Paper  lodged  in  a  Process  against  a 

Messenger,    .  .  .  .060 

On  each  Interlocutor  in  a  Process  against  a  Messenger,        0     5     0 
On  extracting  each  Warrant,  Decreet,  or  Precept  of  Sus-  v 

pension,  first  Sheet,  .  .  .  .050 

On  ditto,  each  subsequent  Sheet,  0    3    0 

On  affixing  Seal  of  Office  to  Warrant,  Decree,  or  Precept,     0     5     0 
On  examining  Executions  of  Service  and  Intimations  of 

Precepts  of  Suspension,  marking  them  on  the  Eecord 

and  giving  out  Certificate,  . 
On  lending  Process  and  taking  Eeceipt, 
On  Return  of  Process  and  scoring  Receipt, 
On  Re-admission  of  a  Messenger  at  Arms, 
On  the  Appointment  of  a  Herald, 
On  th*^  Appointment  of  a  Pursuivant, 

N.B. — ^These  Fees  are  exclusive  of  Stamp  Duties 
when  such  are  exigible. 
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Gap.  XVm. 

An  Act  far  the  Preservation  and  further  Protection  of 
Oyster  Fisheries.— [M  May  18670 

Wheeeas  it  is  expedient  to  make  Provision  for  the  Protec- 
tion of  private  Oyster  Beds,  Layings,  or  Fisheries  : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  Authority  of  the  same, 
as  follows : 
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s^ort  I.  This  Act  may  be  cited  as  The  Oyster  Preservation 

^'^^  Act,  1867, 

Worfi  ^^-  ^^  *^^®  ^^*  *®  ^^^  "Oysters"  includes  the  Brood, 

"Ojatere"    Ware,  Half-ware,  Spat,  and  Spawn  of  Oysters,  and  the 
and  J*  Per-    Word  "  Person  *'  inclades  Body  Corporate. 
Oystenin        I^-  -All  Oysters  being  in  or  on  any  Oyster  Bed,  Laying, 
the  Oyster     or  Fishery  which  is  the  Property  of  any  Person,  and  is 
PiSiwy  ^  sufficiently  marked  out  or  known  as  such,  shall  be  the  ab- 
be Owner'8   solutc  Property  of  such  Person,  and  in  all  Courts  of  Law 
Property.     ^^^  Equity  and  elsewhere,  and  for  all  Purposes,  Civil, 
Criminal,  or  other,  shall  be  deemed  to  be  in  the  actual 
Possession  of  such  Person. 
Oysters  m-       IV.  All  Oysters  removed  by  any  Person  from  any  such 
moved  from  Oyster  Bed,  Laying,  or  Fishery,  and  not  either  sold  in 
the^ishery  jf^pj^gj.  overt,  or  disposed  of  by  or  under  the  Authority  of 
Owner's       the  Person  to  whom  such  Bed,  Laying,  or  Fishery  belongs 
Property.     ^  aforesaid,  shall  be  the  absolute  Property  of  such  last- 
mentioned  Person,  and  in  all  Courts  of  Law  and  Equity 
and  elsewhere,  and  for  all  Purposes,  Civil,  Criminal,  or 
other,  the  absolute  Bight  to  the  Possession  thereof  shall  be 
deemed  to  be  in  such  last-mentioned  Person. 
Proof  o£  V.  Whenever  it  is  necessary  in  any  legal  Proceeding  to 

n»rkingof   prove  that  the  Limits  of  any  Oyster  or  Mussel  Fishery 
°"  have  been  duly  buoyed  or  otherwise  marked,  or  that 

Notices  of  such  Limits  have  been  duly  posted,  published, 
or  distributed  in  pursuance  of  any  Act  of  Parliament  or  of 
any  Order  of  the  Board  of  Trade  confirmed  by  Parliament, 
or  that  Notice  of  the  Provisions  of  such  Act  or  Order  re- 
lating to  the  Oyster  or  Mussel  Fishery  has  been  duly  pub- 
lished, a  Certificate  purporting  to  be  under  the  Hand  of 
One  of  the  Secretaries  or  Assistant  Secretarie-s  of  the  Board 
of  Trade,  certifying  that  the  Board  of  Trade  are  satisfied 
that  the  said  Limits  were  so  buoyed  or  marked,  or  that  the 
said  Notices  were  duly  published,  posted,  or  distributed, 
shall  be  received  as  Evidence  that  the  same  have  been  so 
buoyed  or  marked,  or  that  the  said  Notices  have  been  so 
published,  posted,  or  distributed. 
Gontis^oiiB  VL  When  Two  or  more  Oyster  Beds,  Layings,  or  Fish- 
Fisheries.  g^gg  belonging  to  different  Proprietors  are  contiguous  to 
each  other,  and  any  Indictment  or  Prosecution  shall  be 
raised  or  Proceeding  taken  against  any  Person  for  steal- 
ing Oysters  from  the  same,  it  shall  be  sufficient,  in  alleg- 
ing and  proving  the  Place  from  which  such  Oysters  were 
stolen,  to  allege  and  prove  that  they  were  stolen  from  one 
or  other  of  such  contiguous  Beds,  Layings,  or  Fisheries,  and 
in  alleging  and  proving  the  Propeity  and  lawful  Possession 
of  such  Oysters  it  shidl  be  sufficient  to  allege  and  prove 
that  the  same  belonged  to  and  were  in  the  lawful  Posses* 
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sion  of  one  or  other  of  such  Proprietors,  although  it  is  not 
alleged  or  proved  from  which  of  such  contiguous  Beds, 
Layings,  or  Fisheries  the  same  were  stolen,  or  of  which  of 
such  Propiietors  they  were  the  Property  or  in  the  lawful 
Possession. 


Cap.  XXIIL 

An  Act  to  grant  and  alter  certain  Duties  of  Customs  and 
Inland  Revenue,  and  far  other  Purposes  relating  thereto, 
—[Slst  May  1867.] 

Most  Gracious  Sovereign, 

Wb,  Your  Majesty's  most  dutiful  and  loyal  Subjects,  the 
Commons  of  the  United  Kingdom  of  Oreat  Britain  and 
Ireland^  in  Parliament  assembled,  towards  raising  the 
necessary  Supplies  to  defray  Your  Majesty's  public  Ex- 
penses, and  making  an  Addition  to  the  Public  Bevenue, 
have  freely  and  voluntarily  resolved  to  give  and  grant  unto 
Your  Majesty  the  several  Duties  herein-afber  mentioned ; 
and  do  therefore  most  humbly  beseech  Your  Majesty  that  - 
it  may  be  enacted;  and  be  it  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  Advice  and  Consent 
of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  Authority  of  the 
same,  as  follows : 

L  There  shall  be  charged,  collected,  and  paid,  for  the  Gnnt  of 
Use  of  Her  Majesty,  Her  Heirs  and  Successors,  the  several  H]^iQ*ed  i^ 
Duties  of   Customs  and  Inland    Bevenue    respectively  (^heduies 
specified  in  the  Schedules  marked  respectively  (A.),  (B.),  »»»o"<^ 
and  (C.)  to  this  Act;  and  the  said  Duties  shall  respectively 
take  effect  at  the  Dates,  and  shall  continue  to  be  chai^d, 
collected,  and  paid  during  the  Periods  respectively  specified 
in  that  Behalf  in  the  said  Schedules  respectively,  and 
where  no  Date  is  specified  for  the  Commencement  of  any 
Duty  the  same  shall  commence  and  take  effect  from  the 
passing  of  this  Act,  and  where  no  Period  is  specified  for 
the  Duration  of  any  Duty  the  same  shall  continue  to  be 
chai'ged,  collected,  and  paid  until  Parliament  shall  other- 
wise order;  and  the  said  Schedules  shall  be  deemed  to  be 
Part  of  this  Act 

IL  All  the  Powers,  Provisions,  Allowances,  Exemptions,  Provisions 
Forfeitures,  and  Penalties  contained  in  or  imposed  by  any  ^l^!^^ 
Act  or  Acts,  or  any  Schedule  thereto,  relating  to  Customs  apply  to 
Duties  and  Stamp  Duties,  and  in  force  at  the  time  of  the  ^^^ji, 
passing  of  this  Act,  and  relating  to  the  Duty  of  Income  let 


18 


80°  TICTOBLfi,  GAP.  23. 


Bepeal  of 
Acts  in 
Schedule 
(D.) 


Interpreta- 
tion of 
Terma. 


Commis- 
rionera  to 
provide 
stamped 
Forms  of 
Policies. 


Office  in 
London  for 
distribut- 
ing 


Tax,  and  in  force  on  the  Fifth  Bay  of  April  One  thousand 
eight  hundred  and  sixty-seven,  shall  respectively  be  in  full 
Force  as  to  the  said  Duties  granted  by  this  Act,  so  far  as 
the  same  are  applicable,  and  shall  be  observed,  applied, 
allowed,  enforced,  and  put  in  execution  for  and  in  the  rais- 
ing, levying,  collecting,  and  securing  of  the  said  Duties, 
and  otherwise  in  relation  thereto,  so  far  ajs  the  same  shall 
not  be  repealed  or  superseded  by  and  shall  be  consistent 
with  the  Provisions  of  this  Act,  as  fully  and  effectually, 
to  all  Intents  and  Purposes,  as  if  the  same  had  been  herein 
expressly  enacted  with  reference  to  the  said  Duties  re- 
spectively. 

Aa  TO  Stamp  Duty  on  Sea  Insxjkanchb. 

III.  On  the  passing  of  this  Act  the  Stamp  Duties  now 
payable  for  Policies  of  Sea  Insurance  shall  cease  and  de- 
termine, and  the  several  Acts  and  Parts  of  Acts  specified 
in  the  Schedule  marked  (D.)  to  this  Act  annexed  are 
hereby  repealed,  save  so  far  as  respects  any  Policy  made 
prior  to  the  passing  of  this  Act,  and  as  respects  any  For* 
feiture  or  Penalty  incurred  in  respect  of  any  Oflfence 
against  any  Enactment  so  repealed. 

IV.  In  this  Act  the  Expression  "  Sea  Insurance  "  means 
any  Insurance  (including  Be-insurance)  made  upon  any  Ship 
or  Vessel,  or  upon  the  Machinery,  Tackle,  or  Furniture  of 
any  Ship  or  Vessel,  or  upon  any  Goods,  Merchandise, or  Pro- 
perty, of  any  Description  whatever,  on  board  of  any  Ship 
or  Vessel,  or  upon  the  Freight  of  or  any  other  Interest  which 
may  be  lawfully  insured  in  or  relating  to  any  Ship  or 
Vessel ;  and  the  Word  **  Policy  '*  means  any  Instrument 
whereby  a  Contract  or  Agreement  for  any  Sea  Insurance 
is  made  or  entered  into. 

V.  The  Commissioners  of  Inland  Revenue  shall  provide 
Hank  Policies  printed  on  Pbper,  in  the  Form  set  forth  in 
Schedule  (E.)  to  this  Act,  and  stamped  to  denote  die  Duty 
payable  under  this  Act ;  and  any  Person  may  buy  such 
Blank  Policies,  stamped  with  the  Duty  which  he  may  re- 
quire, at  the  Price  of  such  Duty:  Provided  always,  that 
before  any  such  stamped  Blank  Policies  shall  be  issued, 
and  before  any  Vellum,  Pctrehment,  or  Paper  which  may 
be  brought  to  be  stamped  shall  be  delivered  out  stamped 
by  any  Officer  of  Inland  Bevenue,  he^hall  mark  or  write 
thereon  the  Day,  Month,  and  Tear  of  such  Issue  or  De- 
livery, and  if  he  wilfully  neglect  so  to  do  he  shall  forfeit 
the  sum  of  One  hundred  Pounds. 

VI.  The  said  Commissioners  shall  keep  an  Office  within 
the  City  of  London  for  the  Distribution  of  Blank  Policies, 
stamped  as  aforesaid,  to  Persons  carrying  on  the  Business 
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of  Insurance  within  the  said  City,  and  purchasing  the  same^  S*™p®^j 
subject  to  the  usual  Allowance  made  on  Purchase  of  p^u^^ 
Stamps. 

VII.  No  Contract  or  Agreement   (bv  Sea  Insurance  Contract 
(other  than  such  Insurance  as  is  referred  to  in  the  Fifty-  J^J  ^^^ 
fifth  Section  of ''  The  Merchant  Shipping  Act  Amendment  in  Writing, 
Act,  1862,")  shall  be  valid  unless  the  same  is  expressed  in  ^^  to^ 
a  Policy;  and  eveiy  Policy  shall  specify  the  Particular  p»rticu- 
Risk  or  Adventure,  the  Names  of  the  Subscribers  or  Un-  ^*^ 
derwriters,  and  the  Sum  or  Sums  insured;  and  in  case  any 

of  th^  above-mentioned  Particulars  shall  be  omitted  in  any 
Policy,  such  Policy  shall  be  null  and  void  to  all  Intents 
and  Purposes. 

VIII.  No  Policy  shall  be  made  for  any  Time  exceeding  No  PoUcy 
Twelve  Months,  and  every  Policy  which  shall  be  made  for  ^^  ™"* 
any  Time  exceeding  Twelve  Months  shall  be  null  and  void  ^a^T^ 
to  all  Intents  and  Purposes.  M^^tS 

IX.  No  Policy  shall  be  pleaded  or  given  in  Evidence  in  No  PoUcy 
any  Court,  or  admitted  in  any  Court  to  be  good  or  avaU-  7*^*^^*?' 
able  in  Law  or  in  Equity,  unless  duly  stamped ;  and  it  atampeZ 
shall  not  be  lawful  for  the  said  Commissioners  or  any 
Officer  of  Inland  fievenue  to  stamp  any  Policy  at  any  Time 

after  it  is  signed  or  underwritten  by  any  Person,  on  any 
Pret-enoe  whatever,  except  in  the  Two  Cases  following; 
that  is  to  say, 

1st.  Any  Policy  of  mutual  Insurance  having  a  Stamp  Exception 
or  Stamps  impressed  thereon  may,  if  required,  be  ^,2^  **' 
stamped  with  an  additional  Stamp  or  Stamps,  pro-  mutual 
vided  that  at  the  Time  such  additional  Stamp  or  ][^T 
Stamps  shall  be  required  the  Policy  shall  not  have 
been  signed  or  underwritten  to  an  Amount  exceed- 
ing the  Sum  or  Sums  which  the  Stamp  or  Stamps 
previously  impressed  thereon  will  warrant : 
2nd  Any  Policy  made  abroad,  and  chargeable  with  •?!*?.  ^"^ 
Duty  by  virtue  of  the  Eifteeirth  Section  of  the  Act  ^f 
of  the  Twenty-eighth  and  Twenty-ninth  Years  of  abroad. 
Her  Majesty's  Beign,  Chapter  Ninety-six,  may  be 
stamped  within  the  Time  specified  in  that  Act. 

X.  Nothing  in  this  Act  shall  extend  or  be  construed  to  ^^  ^' 
extend  to  prohibit  the  making  of  any  Alteration  which  may  p^i^iS^  ^ 
lawfully  be  made  in  the  Terms  and  Conditions  of  any  maybe 
Policy  after  the  same  shall  have  been  underwritten  ;  pro-  Sirtan^nS- 
vided  that  such  Alteration  be  made  before  Notice  of  the  striotLonfl. 
Determination  of  the  Bisk  originally  insured  and  that  it 

shall  not  prolong  the  Time  covered  by  the  Insurance 
thereby  made  beyond  the  Period  of  Six  Months  in  the  Case 
of  a  Policy  made  for  a  less  Period  than  Six  Months,  or  be- 
yond the  Period  allowed  by  this  Act  in  the  Case  of  a 
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Fdiiey  made  for  a  greater  Period  than  Six  Months,  anu 
that  the  Articles  insured  shaU  remain  the  Pioperty  of  the 
same  Person  or  Persons^  and  that  no  additional  or  further 
Sam  shall  be  iusutied  by  reason  or  means  of  such  Altera- 
tion. 
VoT^  '"^^      ^1-  Where  any  Sea  Insurance  is  made  for  a  Voyage 
and  Time    and  alfio  for  Time»  or  to  extend  to  or  cover  any  Time  be- 
SiS^TwcT   y^^^  Twenty-four  Hours  after  the  Ship  shall  have  arrived 
Duties.        at  her  Destination  and  been  there  moored  at  Anchor,  the 
Policy  shall  be  chargeable  with  Duty  as  a  Policy  for  a 
Voyage,  and  also  with  Duty  as  a  Policy  for  Time. 
As  to  In-         XIL  Where  any  Carrier  by  Sea  or  other  Person  shall, 
bvCw^      in  consideration  of  any  Sum  of  Money  paid  or  to  be  paid 
nen,  for  additional  Fr^ht  or  otheiwise»  agree  to  take  upon 

himself  any  Sisk  attending  Goods,  Merchandise,  or  Pro- 
perty of  any  Description  whatever  while  on  board  any  Ship 
or  Vessel,  or  engage  to  indemnify  the  Owner  of  any  such 
GoodSj  Merchandise,  or  Property  £rom  any  Bisk,  Lose,  or 
Damage,  such  Agreement  or  Engageooent  shall  be  deemed 
to  be  a  Contract  for  a  Sea  Insurance. 
Penalty  on       XIIL  If  auy  Persou  shall  become  an  Assurer  upon  any 
^^!^      Sea  Insurance,  or  shall  subscribe  or  underwriter,  or  other- 
i*oii<^duiy  wise  sign  or  make,  or  enter  into  any  Contract^  Agreement^ 
stamped.      ^^  Memorandum,  for  or  of  any  Sea  Insurance,  or  shall  rc^ 
ceive  or  contract  for  any  Premium  or  Consideration  for 
any  Sea  Insurance,  or  shall  receive  or  charge,  or  take 
Credit  in  Account  for  any  such  Premium  or  Considera- 
tion aa  aforesaid,  or  any  Sum  of  Money  as  or  for  any 
such  Premium  or  Consideration  as  aforesaid,  or  shall 
wilfully  or   knowingly  take    upon    himself    any  EUk, 
or  render  himself  liable  to  pay,  or  shall  pay  or  allow, 
or  agree  to  pay  or  aUow,  in  account  or  otherwise,  any 
Sum  of  Money  upon  any  Loss,  Peril,  or  Contingency  re- 
lative to  any  Sea  Insurance,  unless  such  Insurance  shall 
be  written  on  Vellum,  Parchment,  or  Paper  duly  stamped 
or  if  any  Person  shall  be  concerned  in  any  fraudulent  Con- 
trivance or  Device,  or  shall  be  guilty  of  any  wilful  Act, 
Neglect,  or  Omission,  with  Intent  to  evade  the  Duties 
payable  on  Policies  under  this  Act,  or  whereby  the  Duties 
may  be  evaded,  every  Person  so  offending  shall  for  every 
such  Offence  forfeit  the  Sum  of  One  hundred  Pounds. 
Penalty  on       XIV.  Every  Person  who  shall  make  or  effect,  or  know- 
Meeting      i'^g^y  procure  to  be  made  or  effected,  any  Sea  Insurance,  or 
Insurance    shall  givo  Or  pay,  or  render  himself  liable  to  pay,  any  Sum 
stomTCd."^^  of  Money,  Premium,  or  Consideration  whatever  in  the 
Nature  oi  a  Premium  for  or  upon  any  Sea  Insurance,  or 
shall  enter  into  any  Contract  or  Agreement  whatever  for 
any  Sea  Insurance,  unless  the  same  Insurance,  Contract 


CUSTOMS  AND  mLANB  REVENUB.  21 

and  Agreement  for  Insurance,  respectively,  shall  be  written 
on  Vellum,  Parchment,  or  Paper,  being  first  duly  stamped, 
shall  for  eveiy  such  Offence  forfeit  and  pay  the  Sum  of 
One  hundred  Pounds  ;  and  every  Broker,  Agent,  or  other 
Person  negotiating  or  transacting  any  Sea  Insurance  con- 
trary to  the  true  Intent  and  Meaning  of  this  Act,  or  writ- 
ing any  Agreement  for  any  Sea  Insurance  upon  Vellum, 
Parchment,  or  Paper  not  duly  stamped,  shall  for  every 
such  Offence  forfeit  the  Sum  of  One  hundred  Pounds. 

XV.^  If  any  Person  shall  make  or  issue,  or  cause  to  be  Penalty  for 
made  or  issued,  any  Document  purporting  to  be  a  Copy  of  jf®"^"^.* 
a  Policy,  and  there  shall  not  be  in  existence,  at  the  Time  PoScy^ 
of  such  making  or  Issue,  a  Policy  duly  stamped  whereof  j;^*;^**  ^^ 
the  said  Document  shall  be  a  Copy,  he  shall  for  such  Of-     °*^^* 
fence  forfeit  the  Sum  of  One  hundred  Pounds  in  addition 
to  any  other  Penalty  which  he  may  have  incurred  under 
this  Act. 

XVI.  It  shall  not  be  lawful  for  any  Broker,  Agent,  or  Brokerage 
other  Person  negotiating  or  transacting  or  making  any  Sea  i°^^  ^  * 
Insurance  to  charge  his  Employer  any  Sum  of  Money  for  Charge  un- 
Brokerage  or  Agency,  or  for  his  Pains  or  Labour  in  nego-  duly  ^^^^^ 
tiating,  transacting,  or  making  such  Insurance,  or  writing  stamped, 
the  same,  or  for  any  Monies  expended  or  pa!id  by  way  of 
Premium  or  Consideration  in  the  Nature  of  a  Premium  for 

such  Insurance,  unless  the  same  shall  be  written  on  Vel- 
lum, Parchment,  or  Paper,  duly  stamped ;  and  all  and 
every  Sum  and  Sums  whatever  paid  by  such  Employer  on 
any  such  Account  to  any  Broker,  Agent,  or  other  Person 
negotiating  or  transacting  or  making  any  Insurance  con- 
trary to  this  Act  shall  be  deemed  to  be  paid  without  Con- 
sideration, and  shall  remain  the  Property  of  such  Employer, 
his  Executors,  Administrators,  or  Assigns. 

XVII.  Where  a  Policy  shall  be  inadvertently  filled  up  Allowance 
in  an  incorrect  or  improper  Manner,  or  be  obliterated  or  "*?  '^e 
otherwise  spoiled  and  rendered  unfit  for  tlse,  or  shall  be  Se  Caw 
filled  up  for  some  Insurance  which  shall  not  be  proceeded  specified. 
in,  and  the  same  shall  not  be  signed  by  any  Underwriter, 

but  in  no  other  Case,  it  shall  be  lawful  for  the  said  Com- 
missioners to  allow  as  spoiled,  and  to  cancel,  the  Stamps 
on  such  Policy,  provided  that  Application  shall  be  made 
for  the  Allowance  within  Six  Months  after  such  Policy 
shall  be  spoiled  or  become  useless ;  and  the  Enactments 
now  in  force  with  refei-ence  to  the  Allowance  of  spoiled 
Stamps  shall,  so  far  as  the  same  are  applicable,  extend  to 
the  Allowance  herein-befoi-e  mentioned. 

XVIII.  The  said  Commissioners   may  authorize  any  Officers  of 
Otficer  or  OflBcers  of  Inland  Revenue  to  receive  and  ex-  R^veiiue 
amine  the  Claims  made  for  such  Allowance  as  aforesaid,  m»y  ^ 
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to  exT^n^e  ^^^  ^^  ^^®  AflSdavits  and  Affirmations  relating  thereto, 
ciaimsfor  ^^^  ^  administer  the  proper  Oaths  and  Affirmations  for 
Allow-        that  Purpose,  and  to  do  all  or  any  Act  or  Acts  respectincj 

oil  OAR  «  •'  A  O 

such  Claims  which  the  Commissioners  themselves  are 
authorized  to  do. 

As  TO  Tncx>mb  Tax. 

Sections  XIX.  Nothing  herein  contained  shall  continue  or  be 

29Vict  construed  to  continue  the  Provisions  contained  in  the  Sixth 
e.  36.  not  to  ^od  Seventh  Sections  of  the  Act  passed  in  the  Twenty- 
apply,  Ac.  ninth  Year  of  Her  Majesty's  Beign,  Chapter  Thirty-Six ; 
and  for  the  Purposes  of  this  Act  the  Year  One  thousand 
eight  hundred  and  sixty-two  mentioned  in  the  Forty-third 
Section  of  the  Act  passed  in  the  Twenty -fifth  Year  of  Her 
Majesty's  Eeign,  Chapter  Twenty-two,  shall  be  read  as  and 
deemed  to  mean  the  Year  One  thousand  eight  hundred  and 
sixty-seven. 


SCHEDULE  (A) 
Containing  the  Duties  of  Customs  granted  by  this  Act 

The  Duties  of  Customs  now  charged  on  Tea  shall  continue  to  be 
levied  and  charged — 

On  and  after  the  First  Day  of  August  One  thousand  eight  hun- 
dred and  sixty-seven  until  the  First  Day  of  August  One  thousand 
eight  hundred  and  sixty-eight,  on  the  Importation  thereof  into  Great 
Britain  and  Ireland ;  that  is  to  say, 

£   8.   d. 

Tea, the  lb.    0    0    6 

SCHEDULE  (B.) 
Containing  the  Stamp  Duties  granted  by  this  Act 


For  every  Policy  of  Sea  Insurance  for  or  upon  any  Voyag( 
In  respect  of  every  full  Sum  of  One  hundred  Pounds 
and  in  respect  of  any  fractional  Part  of  One  hundred 
Pounds  thereby  insured       -  -  -  -    0    3 

For  every  Policy  of  Sea  Insurance  for  Time — 

In  respect  of  every  full  Sum  of  One  hundred  Pounds 
and  in  respect  of  any  fractional  Part  of  One  hundred 
Pounds  thereby  insured — 
Where  the  Insurance  shall  be  made  for  any  Time 
^  .  not  exceeding  Six  Months        -  -  -    0    3 
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« 

Where  the  Insurance  shall  be  made  for  any  Time 
exceeding  Six  Months  and  not  exceeding  Twelve 
Months  -  -  -  -  -    0     6 

But  if  the  separate  and  distinct  Interests  of  Two  or  more  Persons 
shall  be  insured  by  One  Policy  for  a  Voyage  or  for  Time,  than  the 
Duty  of  Threepence  or  the  Duty  of  Threepence  or  Sixpence,  as  the 
Case  may  require,  shall  be  charged  thereon  in  respect  of  every  full 
Sum  of  One  hundred  Pounds  and  every  fractional  part  of  One  hun- 
dred Pounds,  thereby  insured  upon  any  separate  or  distinct  Interest 

SCHEDULE  (C) 

Containing,  the  Duties  of  Income  Tax  granted  by  this  Act. 

For  One  Year  commencing  on  the  Sixth  Day  of  April  One  thou- 
sand eight  hundred  and  sixty-seven,  for  and  in  respect  of  all  Pro- 
perty, Profits,  and  Gains  mentioned  or  described  as  chargeable  in  the 
Act  passed  in  the  Sixteenth  and  Seventeenth  Years  of  Her  Majesty's 
Reign,  Chapter  Thirty-four,  for  granting  to  Her  Majesty's  Duties  on 
Profits  arising  from  Property,  Professions,  Trades,  and  OflBces,  the 
following  Duties  shall  be  charged ;  (that  is  to  say,) 
For  every  Twenty  Shillings  of  the  annual  Value  or  Amount  of  all 
such  Property,  Profits,  and  Gains  (except  those  chargeable  under 
Schedule  (B.)  of  the  said  Act),  the  Duty  of  Fourpence  : 
And  for  and  in  respect  of  the  Occupation  of  Lands,  Tenements, 
Hereditaments,  and  Heritages  chargeable  under  Schedule  (B.) 
of  the  said  Acl^  for  every  Twenty  Shillings  of  the  annual  Value 
thereof — 
In  England  the  Duty  of  Twopence  : 

And  in  Scotland  and  Ireland  respectively  the  Duty  of  One 
Penny  Halfpenny: 
Subject  to  t^e  Provisions  contained  in  Section  Three  of  the  Act 
Twenty-sixth  Victoria,  Chapter  Twenty-two,  for  the  Exemption 
of  Persons  whose  whole  Income  from  every  Source  is  under  One 
hundred  Pounds  a  Year,  and  Relief  of  those  whose  Income  is 
under  Two  hundred  Pounds  a  Yeju:. 

SCHEDULE  (D.) 
Containing  the  Enactments  repealed  by  this  Act 


Seasion  and  Chapter. 


11  Geo.  1.  c.  30. 


Ti^Ie  or  abbreviated  Title. 


An  Act  for  more  effectual  prevent- 
ing Frauds  and  Abases  in  the 
Publick  Revenues,  &c.,  Ac. 


Extent  of  Repeal. 


Section  44. 
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Seeslon  and  Chapter. 


19  Geo.  2.  c.  37.- 


85  Geo.  3.  o.  63. 


39  &  40  Geo.  3.  o.  72 


54  Geo.  3.  o.  133.  - 


TiUe  or  abbreyiated  Title. 


54  Geo.  3.  o.  144.   - 


9  Geo.  4.  c.  49. 


5  &  6  Vict  c.  82.    - 


7  Vict  0.  21. 


27  &  28  Vict,  a  56. 


Extent  of  Repeal. 


11,  and  12. 
The  whole  Act 


28  &  29  Vict  c.  96.  - 


An  Act  to  reguhite  Insurance  od  Section  4. 

Ships  belonging  to  the  Subjects 

of  Great  Britain,  and  on  Mer- 
chandise or  effects  laden  thereon. 
An  Act  for  granting  to  His  Majesty  The  whole  Act 

certain   Stamp  Duties    on    Sea 

Insurances. 
An   Act  to  amend  seyeral  LawajSections  8, 9, 10, 

relating  to  the  Duties  on  stamped 

Vellum,  Parchment,  and  Paper. 
An  Act  for  enabling  the  Commis- 

sionen  of  Stamps  to  make  Allow 

ances    for    spoiled    Stamps    on 

Policies  of  Insurance  in  Great 

Britain,     and     for     preventing 

Frauds  relating  thereto. 
An   Act  for  better  securing    the 

Stamp  Duties  on  Sea  Insurances 

made  in  London,  &c,  &c. 
An  Act  to  amend  the  Laws  in  force 

relating  to  the  Stamp  Duties  on 

Sea  Insurances,  &e.  &c. 
An   Act  to  assimilate  the  StamplSeotions  22,  23, 

Duties  in  Great  Britain  and  Ire- 
land, and  to  make  Begnlatlons 

for  collecting  and  managing  the 

same  until  the  10th  Day  of  Oc 

tober  1845. 
An  Act  to  reduce  the  Stamp  Duties 

on  Policies  of   Sea  Insurance, 

&c.  &c. 
An  Act  for  gran  tingto  Her  Majesty  Section  1. 

certain   Stamp   I)uties,   and    to 

amend  the  Laws  relating  to  the 

Inland  Revenue. 
An  Act  to  amend  the  Laws  relating 

to  the  Inland  Revenue. 


The  whole  Act, 
except  Sections 
13  and  14. 

Section  1. 


24,  25,  26,  27 
28, 29,  and  SO. 


Sections    4    and 
the  Schedule. 


Sections  8  and  9. 


BBmSH  SFISITS.  25 


Cap.  XXVII. 

An  Act  to  allow  Warehoused  British  Spirits  to  be  bottled 
for  Home  Consumption,     [17th  June  1867.] 

Be  it  enacted  by  the  Queen  s  most  Excellent  Majesty,  by 
and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as  foUows  : 

I.  Any  plain  British   Spirits   or  compounded  British  ^ri^sh 
Spirits  deposited  in  an  Excise  Warehouse  may  be  removed,  customsor 
bottled,  and  packed  for  Home  Consumption  under  and  Excise 
subject  to  the  same  Provisions  and  Eegulations  as  are  con-  ^^P^^^^ 
tained  in  or  authorised  by  the  Act  of  the  Twenty-seventh  bottled  for 
Year  of  Her  Majesty^s  Eeign,  Chapter  Twelve,  in  relation  ^^^lio^' 
to  bottling  and  packing  plain  British  Spirits  for  Exporta- 
tion or  for  Use  as  Ships  Stores  ;  and  any  plain  British 
Spirits    or    compounded    British    Spirits    deposited    in 

a  Customs  Warehouse  may  be  bottled  and  packed  for 
Home  Consumption  under  the  Provisions  of  the  Act  or 
Acts  relating  to  the  bottling  of  Spirits  for  Exportation, 
and  subject  to  such  Eegulations  as  the  Commissioners  of 
Customs  shall  from  Time  to  Time  prescribe;  and  all 
Spirits  bottled  and  packed  as  aforesaid  may,  under  such 
Begulations  as  the  Commissioners  of  Customs  and  Inland 
Revenue  respectively  shall  appoint,  be  delivered  for  Home 
Consumption  upon  payment  of  the  proper  Duty  of  Excise, 
according  to  the  Quantity  and  Strength  of  such  Spirits  at 
the  Time  of  bottling  the  same. 

II.  Duty  shall  be  paid  upon  any  Deficiency  which  shall  D^ty  to  be 
be  found  in  the  Quantity  of  any  plain  or  compounded  paid  upon 
British  Spirits  bottled  in  any  Customs  Warehouse  over  founT^^ 
and  above  the  Eate  of  Two  per  Cent  specified  in  the  Second  bottling 
Section  of  the  Act  of  the  Twenty-seventh  Victoria,  Chapter  ^p^^ 
Twelve. 

III.  In  all  Cases  where  British  Spirits  bottled  and  Duties  on 
packed  as  aforesaid  shall  be  delivered  for  Home  Consump-  g"j^^  ^^ 
tion  from  a  Customs  Warehouse,  or  where  duty  shall  be  ii?erod 
payable  on  any  Deficiency  as  aforesaid,  the  Excise  Duty  J^™  c^- 
shall  be  collected  by  the  Officers  of  Customs,  and  shall  be  mrehous© 
accounted  for  and  paid  over  in  the  same  Manner  as  is  now  ^  ^^^' 
by  Law  directed  in  the  Case  of  Excise  Duty  payable  on  officers  of 
any  British  Spirits  delivered  out  of  a  Customs  Warehouse  Customs. 
Home  Consumption. 

IV.  No  Distiller  shall  sell  or  remove  for  Home  Con-  Quantities 
sumption  any  British  Spirits  in  Bottle  in  a  less  Quantity  g^^g^®^ 
than  Five  Dozen  Imperial  or  reputed  Quart  Bottles,  or  spiritamay 
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be  de- 
livered  for 
Home  Con* 
Bumption. 


Spirits 
Bweetened 
in  Cnstoms 
Ware- 
house, and 
Spirits  of 
Wine  de- 
posited 
therein, 
not  to  be 
deUvered 
for  Home 
Consump- 
tion. 

Section  6 
of  28  A  29 
Vict  c.  98. 
to  apply  to 
bottled 
com- 

Sounded 
pints. 


Ten  Dozen  Imperial  or  reputed  Pint  Bottles,  properly 
packed  and  secured  in  Cases,  each  Case  to  contain  any 
Number  of  Dozens  of  such  Bottles,  but  not  less  than  One 
Dozen  Quarts  or  Two  Dozen  Pints,  unless  he  shall  have  in 
force  a  licence  as  a  Dealer  in  Spirits  under  the  Laws  of 
Excise,  and  no  British  Spirits  in  Bottle  shall  be  delivered 
for  Home  Consumption  in  a  less  Quantity  than  One  Dozen 
Imperial  or  reputed  Quart  Bottles,  or  Two  Dozen  Imperial 
or  reputed  Pint  Bottles,  packed  and  secured  as  aforesaid 

Y.  Kothing  in  this  Act  contained  shall  authorize  the 
Delivery  for  Home  Consumption  of  any  British  Spirits  to 
which  any  sweetening  or  colouring  Matter  or  other 
Ingredient  has  been  added  in  a  Customs  Warehouse,  or  of 
any  Spirits  of  Wine  upon  which  a  Drawback  of  the  Duty 
o[  Excise  has  been  paid  upon  the  Deposit  of  the  same  in 
a  Customs  Warehouse. 

VL  The  Provisions  of  Section  Six  of  the  Act  Twenty- 
eighth  and  Twenty -ninth  JlFic^orta,  Chapter  Ninety-eight, 
and  the  Enactment  therein  referred  to,  shall  apply  to  all 
bottled  compounded  British  Spirits  delivered  out  of  a 
Customs  or  Excise  Warehouse  for  Home  Consumption. 


Cap.  XXVIIL 


An  Act  to  amend  *'  The  Labouring  Classes  Dwdlings  AcU^ 
1866."    [17th  June  1867.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as  follows : 
Short  Title.  I.  This  Act  may  be  cited  as  "  The  Labouring  Classes 
Dwelling  Houses  Act,  1867." 

II.  In  the  Fourth  Section  of  '*  The  Labouring  Classes 
Dwelling  Houses  Act,  1866,"  the  Words  **  Land  or  Dwell- 
ings for  the  Purposes  of  which  the  Advance  is  made,*'  and 
in  the  Twelfth  Section  of  "  The  Labouring  Classes  Lodging 
Houses  and  Dwellings  Act  (Irdand),  1866,"  the  Words 
"  Lands,  Buildings,  or  Premises  for  the  Purpose  of  which 
such  Advance  shall  be  made,"  shall  respectively  be  con- 
strued to  include  any  Land,  Buildings,  or  Premises  held 
together  with  and  for  the  same  Estate  and  Interest  as  the 
Lands,  Buildings,  or  Premises  upon  which  the  Money 
advanced  is  to  be  expended  under  the  Provisions  of  the 
said  Acts  respectively. 


Defining 
Heaaing  of 
certain 
Terms  in 
29&80 
Vict  oc.  2S 
and  44. 
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III.  In  the  Case  of  an  Advance  under  the  Provisions  of  i"  »» <>' 
either  of  the  said  Acts  to  a  Company  or  Society,  any  Part  to  g^^ 
of  whose  Capital  remains  uncalled  up  or  unpaid,  it  shall  i»nyi  Pm* 
be  lawful,  in  England  for  the  Public  Works  Loan  Com-  cLpa^ 
missioners,  and  in  Ireland  for  the  Public  Works  Commis-  unpaid, 
sioners,  to  dispense  with  a  Mortgage  of  such  Capital  re-  misSonera" 
maining  uncalled  up  or  unpaid,  or  of  such  Part  thereof  may  dis- 
as  they  may  think  fit.  ffXw!" 

IV.  Notwithstanding  the  Fifty-third  Section  of  "  The  ExUndfng 
Labouring  Classes  Lodging  Houses  Act,  1851,'*  all  the  vict^a28. 
Provisions  of  "  The  Labouring  Classes  Dwelling  Houses  toBcotiand. 
Act,  1866,*'  so  far  as  they  are  applicable  to  Scotland,  shall 

be  deemed  and  construed  to  extend  and  apply  to  Scotland. 


Cap.  XXIX. 

An  Act  to  amend  the  Law  in  respect  of  the  Sale  and  Pur* 
chase  of  Shares  in  Joint  Stock  Banking  Companies. 
[17th  June  1867.] 

Whebeas  it  is  expedient  to  make  Provision  for  the  Pre- 
vention of  Contracts  for  the  Sale  and  Purchase  of  Shares 
and  Stock  in  Joint  Stock  Banking  Companies  of  which 
the  Sellers  are  not  possessed  or  over  which  they  have  no 
Control : 

May  it  therefore  please  Your  Majesty  that  it  may  be 
enacted  ;  and  be  it  enacted  by  the  Queen*s  most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  Authority  of  the  same : 

I.  That  all  Contracts,  Agreements,  and  Tokens  of  Sale  contracts 
and  Purchase  which  shall,  from  and  after  the  First  Day  of  '7l^^®»*J^ 
July  One  thousand  eight  hundred  and  sixty-seven,  be  bevoidjui- 
naade  or  entered  into  for  the  Sale  or  Transfer,  or  purport-  Jjm  the 
ing  to  be  for  the  Sale  or  Transfer,  of  any  Share  or  Shares,  by^^hich 
or  of  any  Stock  or  other  Interest,  in  any  Joint  Stock  suohshares 
Banking  Company  in  the  United  Kingdom  of  Great  Britain  ^i,hS*^;e 
and  Ireland  constituted  under  or  regulated  by  the  Provi-  set  forth  in 
sions  of  any  Act  of  Parliament,  Eoyal  Charter,  or  Letters  Oo»*~*- 
Patent,  issuing  Shares  or  Stock  tmnsferable  by  any  Deed 
or  written  Instrument,  shall  be  null  and  void  to  all  Intents 
and  Purposes  whatsoever,  unless  such  Contract,  Agreement, 
or  other  Token  shall  set  forth  and  designate  in  Writing 
such  Shares,  Stock,  or  Interest  by  the  respective  Numbers 
ty  which  the  same  are  distinguished  at  the  making  of 
such  Contract,  Agreement,  or  Token  on  the  Eegiater  or 
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Books  of  sucli  Banking  Company  as  aforesaid,  or  where 
there  is  no  such  Eegister  of  Shares  or  Stock  by  distinguish- 
ing Numbers,  then  unless  such  Contract,  Agreement,  or 
other  Token  shall  set  forth  the  Person  or  Persons  in  whose 
Name  or  Names  such  Shares,  Stock,  or  Interest  shall  at 
the  Time  of  making  such  Contract  stand  as  the  registered 
Proprietor  thereof  in  the  Books  of  such  Banking  Company ; 
and  every  Person,  whether  Principal,  Broker,  or  Agent, 
who  shall  wilfully  insert  in  any  such  Contract,  Agreement, 
or  other  Token  any  false  Entry  of  such  Numbers,  or  any 
Name  or  Names  other  than  that  of  the  Person  or  Persons 
in  whose  Name  such  Shares,  Stock,  or  Intercst  shall  stand 
as  aforesaid,  shall  be  guilty  of  a  Misdemeanor,  and  be 
punished  accordingly,  and,  if  in  Scotland,  shall  be  guilty 
of  an  Offence  punishable  by  Fine  or  Imprisonment 
11.  Joint  Stock  Banking  Companies  shall  be  bound  to 
ShSehoid-  show  their  list  of  Shareholders  to  any  registered  Share- 
era  may  see  holder  during  Business  Hours,  from  Ten  of  the  Clock  to 
^"^^         Four  of  the  Clock. 

?^LteL       ^^^'  '-^^^  ^^*  ^^^^^  ^^^  extend  to  Shares  or  Stock  in 
the  Bank  of  England  or  the  Bank  of  Ireland, 
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17  and  18 
Vict  c.  64, 
and  so 
much  of  29 
and  30  Vict. 
c  114,  afl 
relates  to 
Scotland 
repealed. 


Interpreta- 
tion of 
Terms. 


An  Act  to  cmiend  and  consolidate  the  Public  Libraries  Ads 
(Scotland),— [loih  July  1867.] 

Whereas  it  is  expedient  to  amend  and  consolidate  the 
Public  Libraries  Acts  relating  to  Scotland,  and  to  give 
greater  Facilities  for  the  Formation  and  Establishment 
there  of  Public  Libraries,  Art  Galleries,  and  Museums : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  Authority  of  the  same, 
as  follows  : 

I.  The  Public  Libraries  Act  {Scotland),  1854,  and  so 
much  of  the  Public  Libraries  Amendment  Act  {England 
and  Scotland),  1866,  as  relates  to  Scotland,  are  hereby  re- 
pealed, but  such  repeal  shall  not  invalidate  or  aflfect  any- 
thing already  done  in  pursuance  of  these  Acts  or  either  of 
them  ;  and  all  Public  Libraries  and  Museums  established 
in  Scotland  under  these  Acts  or  either  of  them  shall  be 
held  as  coming  under  the  Operation  of  this  Act 

IT.  In  the  Construction  of  this  Act  the  following  Words 
and  Expressions  shall  have  the  Meanings  hereby  assigned, 
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if  not  inconsistent  with  the  Context  or  Subject  Matter ; 
that  is  to  say, 

The  Expression  "  Burgh  "  shall  mean  a  Royal  Burgh 
or  a  Burgh  or  Town  to  which  Magistrates  and 
Councils  were  provided  by  the  Act  of  the  Third 
and  Fourth  Years  of  King  William  the  Fourth, 
Chapter  Seventy-seven : 
The  Word  "  District "  shall  mean  a  Burgh  of  Barony, 
a  Burgh  of  Eegality,  or  any  other  populous  Place, 
not  being  a  Eoyal  Burgh  or  a  Town  or  Burgh  to 
which  Magistrates  and  Councils  were  provided  by 
the  said  Act  of  the  Third  and  Fourth  Years  of  King 
William  the  Fourth,  Chapter  Seventy-Seven,  where 
any  Local  or  General  Police  Act  is  in  force : 
The  Word  "  Board  "  in  Parishes  shall  mean  the  Par- 
ochial Board  acting  under  the  Powers  and  in  exe- 
cution of  the  Act  of  the  Eighth  and  Ninth  Victoria, 
Chapter  Eighty-three,  and  in  Districts  it  shall  mean 
the  Commissioners,  Trustees,  or  other  Body  of  Per- 
sons, by  whatever  Name  distinguished,  for  the  Time 
being  in  Ot&ce,  and  acting  in  execution  of  any 
Special,  Local,  or  General  Police  Act : 
The  Word  "  Householders  "  in  all  Burghs  shall  mean 
all  Persons  entitled  to  vote  in  the  Election  of  Mem- 
bers of  Parliament ;  but  in  Districts  it  shall  mean 
all  Persons  assessed  under  and  for  the  Purpose  of 
any  Local  or  General  Police  Act  which  may  be  in 
force  therein ;  and  in  Parishes  it  shaU  mean  all 
Ratepayers  under  the  Act  of  the  Eighth  and  Ninth 
Victoria,  Chapter  Eighty-three: 
The  Expression  "  Pplice  Bates  "  shall  mean  the  Rates, 
Tolls,  Bents,  Income,  and  other  Monies  whatsoever 
which  under  the  Provisions  of  any  Police  Act  shall 
be  applicable  for  the  general  Purposes  of  such 
Act 
III.  Upon  the  Requisition  in  Writing  of  the  Magistrates  Meeting  to 
and  Council  or  of  Ten  Householders  in  any  Burgh,  District,  ^^^^^^ 
or  Parish,  the  Chief  or  Senior  Magistrate  of  such  Burgh,  or  mdering 
in  the  Case  of  a  District  or  Parish  the  Sheriff  of  the  County  ^^f^^^f  °£g 
or  One  of  his  Substitutes,  shall,  within  Ten  Days  after  the  Act  in  any 
Receipt  of  such  Requisition,  convene  a  Meeting  of  House-  SV'^!*' 
holders,  and  preside  at  the  same  for  the  Purpose  of  con-  pi^sh.  °' 
sidering  whether  this  Aqt  shall  be  adopted  for  such  Burgh, 
District,  or  Parish,  such  Meeting  to  be  held  in  any  con- 
venient Place  on  a  Day  not  less  than  Twenty-one  Days  or 
more  than  Thirty  Days  after  the  Receipt  of  such  Requisi- 
tion ;  and  Notice  of  the  Time  and  Place  of  such  Meeting 
shall  be  given  by  affixing  the  same  upon  the  Doors  of  the 
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Parish  ChaTches  within  such  Burgh,  District,  or  Parish, 
and  also  by  Advertising  the  same  in  at  least  One  News- 
paper published  or  circulated  within  such  Burgh,  District, 
or  Parish  not  less  than  Seven  Days  preceding  the  Day  of 
*-*       .     Meeting. 

Jiff,  nift V  DO 

adopted  at  IV.  If  at  such  Meeting  it  shall  be  determined  by  a 

Mating  by  Majority  of  Householders  present  that  the  Provisions  of 

and^hjd^*  this  Act  shall  be  adopted  in  such  Burgh,  District,  or  Parish, 

man  to  then  the  same  shall  from  thenceforth  come  into  operation 

Minute  to  therein ;  and  the  Chairman  of  the  Meeting  shall  cause  a 

be  made,  Miuute  to  be  made  of  the  Besolutions  of  the  Meeting,  and 

and  to  sign  ^j^^ji  gign  the  Same. 

V.  The  Expenses  incurred  in  calling  and  holding  such 
ofain^ng  Meeting,  whether  this  Act  shall  be  adopted  or  not,  and  the 
this  Act       Expenses  of  carrying  this  Act  into  execution  when  adopted, 
ti<S  ?n  *'^'  shall,  in  the  Case  of  a  Burgh  or  District,  be  paid  out  of  the 
Burghs  and  PoUcc  Eate,  and  the  Mf^strates  and  Council  of  such 
S^d^out  ^^^^y  or  tlie  Board  of  such  District,  shall  yeariy  levy  as 
of  the         Part  of  the  Police  Bate,  or  by  a  separate  Rate,  to  be  made, 
PohceBate.  levied,  and  recovered  by  the  Magistrates  and  Council  of 
such  Burgh  or  the  Board  of  such  District  in  such  and  the 
like  Manner,  from  the  same  Descriptions  of  Persons  and 
Property,  and  with  and  under  the  like  Powers,  Provisions, 
and  Exceptions  as  the  General  Assessments  leviable  under 
the  Acts  of  the  Thirteenth  and  Fourteenth  Victoria,  Chap- 
ter Thirty-three  (in  the  Case  of  Burghs  or  Districts  which 
on  or  before  the  First  Day  of  August  One  thousand  eight 
hundred  and  sixty-two  had  adopted  in  whole  or  in  part 
the  Act  of  the  Thiiteenth  and  Fourteenth  Victoria,  Chap- 
ter Thirty-three),  and  of  the  Twenty-fifth  and  Twenty-sixth 
Victoria,  Chapter  One  hundred  and  one  (in  the  Case  of  all 
other  Burghs  or  Districts),  for  Police  and  other  Purposes, 
are  authorized  to  be  made,  levied,  and  recovered,  and  as  if 
such  Magistrates  and  Council  or  the  Board  of  such  District 
were  Commissioners  elected  under  any  of  these  Acts  re- 
spectively, and  the  said  Assessments  were  Part  of  the  Gen- 
eral Assessments  authorized  to  be  thereby  made ;  and  in 
the  Case  of  a  Parish  the  Board  shall  pay  the  Expenses 
aforesaid  out  of  a  Rate  to  be  made,  levied,  and  recovered 
in  like  Manner,  and  from  the  same  Description  of  Persons 
and  Property,  and  with  and  under  the  like  Powers  Pro- 
visions, and  Exceptions,  as  the  Poor  Rate  leviable  undef 
the  Act  of  the  Eighth  and  Ninth  Victoria,  Chapter  Eighty- 
three:    Provided  always,  that  nothing  herein  contained 
shall  prevent  the  City  of  Olasgow  or  any  other  Place  ftom 
levying  a  Rate  for  the  Purposes  of  this  Act,  in  conformity 
with  the  Provisions  of  any  Local  Police  Act  which  may  for 
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the  Time  being  be  in  force  in  said  City  of  Glasgow  or  other 
Place. 

VL  The  Amount  of  the  Eate  to  be  so  levied  for  the  Pur-  ^^  J«^»ed 
poses  of  this  Act  in  any  Bu^gh,  District,  or  Parish  in  any  cwd^iw ' 
One  Year  shall  not  exceed  the  Sum  of  One  Penny  in  the  Snin  of 
Pound  of  yearly  Rent,  and  the  Magistrates  and  Council  of  ^Tthe  ^""^ 
any  Burgh,  or  the  Board  of  any  District  or  Parish,  shall  Pound  of 
provide  and  keep  Books  in  which  shall  be  entered  true  ^^^ 
and  Begular  Accounts  of  iheir  Receipts,  Payments,  and 
Liabilities  with  reference  to  the  Execution  of  this  Act,  to 
be  called   "The  Public  libraries  Account;"   and  such  TheAo- 
Books  shall,  without  Fee  or  Reward,  and  at  all  reasonable  th^  i?a^ 
Times,  be  open  to  the  Inspection  of  every  Person  liable  to  trates  and 
be  assessed  by  virtue  of  this  Act,  who  respectively  may,  ^^J^g^^^' 
without  paying  for  the  same,  take  Copies  of  or  make  £x-  of  any  Dis- 
tracts from  such  Books ;  and  in  case  such  Magistrates  and  p^^^^  ^ 
Council  of  any  Burgh,  or  Board  of  any  District  or  Parish,  be  open  to 
or  any  of  them  respectively,  or  any  of  their  respective  inspection. 
Officers  or  Servants  having  the  Custody  of  such  Books, 
shall  not  permit  .the  same  to  be  inspected,  or  Copies  of  or 
Extracts  from  the  Accounts  to  be  made  or  taken,  every 
Person  so  offending  shall  for  every  such  Offence  forfeit  any 
Sum  not  exceeding  ifive  Pounds,  such  Penalty  to  be  re- 
covered before  the  Sheriff  or  Justices  of  the  Peace  in  like 
Manner  as  provided  for  the  Recovery  of  Small  Debts,  and 
to  be  applied  when  recovered  towards  the  Purposes  of  this 
Act. 

VII.  For  carrying  this  Act  into  execution,  the  Magis-  Power  to 
trates  and  Council  of  any  Burgh  or  the  Board  of  any  Dis-  ^^^^^^  ' 
trict  or  Parish  respectively  may  from  Time  to  Time  borrow  borrow  on 
at  Interest  on  the  Security  of  a  Mortgage  or  Bond  of  the  JJ  g^^ 
Rates  to  be  levied  in  pursuance  of  this  Act  such  Sums  of  ° 
Money,  to  be  repaid  by  yearly  Instalments  within  a  Period 

Bot  exceeding  Thirty  Years,  as  may  be  by  them  respec- 
tively required ;  and  the  Commissioners  for  carrying  into 
execution  the  Act  of  the  Ninth  and  Tenth  Victoria,  Chap- 
ter Eighty,  may,  with  the  Consent  of  the  Commissioners  of 
Her  Majesty's  Treasury,  &om  Time  to  Time  advance  and 
lend  such  Sums  of  Money. 

VIII.  The  Clauses  and  Provisions  of  "  The  Companies  provirionB 
Clauses  Consolidation  {Scotland)  Act,  1846,"  with  respect  ^.^"^-^ 
to  the  borrowing  of  Money  on  Mortgage  or  Bond,  and  the  as  to  Bor-* 
Accountability  of  OfiQcers,  and  the  Eecovery  of  Damages  rowing 
and  Penalties,  so  far  as  such  Provisions  may  respectively  tended' to** 
he  applicable  to  the  Purposes  of  this  Act,  shall  be  held  as  thia  Act 
incorporated  with  this  Act 

IX.  The  Boundaries  of  Burghs  and  Districts  shall  be  ^g'^^^T 
the.  same  as  the  Boundaries  declared  for  such  Burghs  and  io.  '^ 
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Lands,  Ac 
may  be  ap- 
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purchased, 
or  rented 
for  the 
Purposes  of 
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Lands,  &c 
may  be 
sold  or  ex- 
chang^ed. 


Property  of 
Library, 
Ac  vested 
in  Magis- 
trates, &a, 
Bnrghsand 
Boards  of 


Districts  by  and  for  the  Purposes  of  the  Acts  of  the  Thir- 
teenth and  Fourteenth  Victoria,  Chapter  Thirty-Three,  and 
Twenty-fifth  and  Twenty-sixth  Victoria,  Chapter  One 
hundred  and  one,  or  any  Local  Police  Act  which  may  for 
the  Time  being  be  in  force  in  any  such  Burghs  or  Districts. 

X.  The  Magistrates  and  Council  of  any  Bui^h  or  the 
Board  of  any  District  or  Parish,  as  the  Case  may  be,  may 
from  Time  to  Time  appropriate  for  the  Purposes  of  this 
Act  any  Lands  or  Buildings  vested  in  them,  and  also  out 
of  the  Eates  levied  or  Money  borrowed  as  herein  provided 
purchase,  feu,  or  rent  any  Land  or  any  suitable  Building, 
and  may  upon  any  land  so  appropriated,  rented,  feued,  or 
purchased  erect  any  Buildings  suitable  for  Public  Libraries, 
Art  Galleries,  or  Museums,  or  each  respectively,  and  may 
alter  or  extend  any  Buildings  for  such  Purposes,  and  re- 
pair and  improve  the  same  respectively,  and  fit  up,  furnish, 
and  supply  the  same  respectively  with  all  requisite  Furni- 
ture, Fittings,  and  Conveniences. 

IX.  All  the  Clauses  and  Provisions  of  the  "Lands 
Clauses  Consolidation  Act  {Scotland),  1845,'*  with  respect 
to  the  Purchase  of  Lands  by  Agreement,  and  with  respect 
to  the  Purchase  Money  or  Compensation  coming  to  Parties 
having  limited  Interests,  or  prevented  from  treating,  or  not 
making  a  Title,  and  also  with  respect  to  Conveyances  of 
Lands,  so  far  as  the  same  Clauses  and  Provisions  respec- 
tively are  applicable  to  the  Cases  contemplated  by  the  last 
Section,  shall  be  held  as  incorporated  in  this  Act ;  and  the 
Expression  "  the  Special  Act/*  used  in  the  said  Clauses 
and  Provisions,  shall  be  construed  to  mean  this  Act ;  and 
the  Expression  "  the  Promoters  of  the  Undertaking,*'  nsed 
in  the  same  Clauses  and  Provisions,  shall  be  construed  to 
mean  the  Magistrates  and  Council  of  the  Burgh  or  the 
Board  of  the  District  or  Parish  in  question. 

XII.  The  Magistrates  and  Council  of  any  Burgh  and  the 
Board  of  any  District  or  Parish  may  sell  any  Land,  Build- 
ings, or  other  Property  vested  in  them  for  the  Purposes  of 
this  Act,  or  exchange  the  same  for  any  Land,  Buildings,  or 
other  Property  better  adapted  for  the  Purposes,  and  may 
also  sell  or  exchange  any  Books,  Works  of  Art,  or  other 
Property  of  which  there  may  be  Duplicates ;  and  the 
Monies  to  arise  from  such  Sale  or  Exchange  shall  be  ap- 
plied for  the  Purposes  of  this  Act, 

XIII.  The  Lands  and  Buildings  so  to  be  appropriated, 
purchased,  or  rented,  and  all  other  Eeal  or  Personal  Pro- 
perty whatever  presented  to  or  purchased  for  any  Library, 
Art  Gallery,  or  Museum  established  under  this  Act,  shall, 
in  the  Case  of  a  Burgh,  be  vested  in  the  Magistrates  and 
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Council,  and  in  the  Case  of  a  District  or  Parish  in  the  Districts  or 

Board  Parishes. 

XIV.  The  Magistrates  and  Council  of  any  Burgh  or  the  General 
Board  of  any  District  or  Parish  where  this  Act  has  been  JJenrto  be 
adopted  shall,  within  One  Month  after  its  Adoption,  and  vested  in  a 
thereafter  from  Year  to  Year,  in  the  Case  of  a  Biirgh  at  ^pTOint^ 
the  First  Meeting  after  the  annual  Election  of  Town  byMagis- 
Councillors,  in  the  Case  of  a  District  at  the  First  Meeting  ciS^McS^of 
after  the  annual  Election  of  Police  Commissioners,  and  in  Burghs  and 
the  Case  of  a  Parish  at  the  First  Meeting  after  the  annual  5^'.°' 
Meeting  for  the  Election  of  representative  Members  of  the  Parishes. 
Parochial  Board,  appoint  a  Committee,  consisting  of  not 

more  than  Twenty  Members,  Half  of  whom  shall  be  Magis- 
trates and  Members  of  the  Council  or  Members  of  the  . 
Board  respectively,  and  the  remaining  half  shall  be  chosen 
by  the  Council  or  Board  from  amongst  the  Householders 
not  Members  of  the  Council  or  Board  within  such  Burgh, 
District,  or  Parish,  as  the  Case  may  be,  Three  to  be  a 
Quorum ;  and  such  Committee  so  appointed  shall  have 
Power,  under  the  Authority  of  the  Magistrates  and  Council 
or  Board,  as  the  Case  may  be,  to  purchase  Books,  News- 
papers, Eeviews,  Magazines,  and  other  Periodicals,  Statuary, 
Pictures,  Engravings,  Maps,  and  Specimens  of  Art  and 
Science,  for  the  Establishment,  Increase,  and  Use  of  such 
libraries,  Art  Galleries,  and  Museums,  and  to  do  all  things 
necessary  for  keeping  the  same  in  a  proper  State  of  Pre- 
servation and  Eepair;  and  such  Committee,  subject  as  ' 
aforesaid,  shall  manage,  Regulate,  and  control  such 
libraries,  Art  Galleries,  and  Museums,  and  shall  make 
Rules  and  Regulations  for  the  Safety  and  Use  of  the  same, 
and  shall  also  have  Power  to  appoint  salaried  OflBcers  and 
Servants,  to  pay  and  dismiss  them,  and  from  Time  to 
Time  to  provide  the  necessary  Fuel,  Lighting,  and  other 
Matters. 

XV.  The  Committee  appointed  as  aforesaid  shall,  in  the  Meetings 
Case  of  a  Burgh  or  District,  meet  once  in  every  Three  ^^  of*^*"* 
Months,  or  oftener  if  necessary,  and  in  the  Case  of  a  Parish  Committee. 
as  often  as  may  be  necessary,  to  determine  as  to  any  Busi- 
ness  connected  with   such  .  Libraries,   Art   Galleries,   or 
Museums  ;  and  in  the  Case  of  a  Burgh  the  Provost,  in  the 

Case  of  a  District  the  senior  Mfigistrate,  and  in  the  Case 
of  a  Parish  the  Chairman  of  the  Parochial  Board,  shall  be 
Chairman  of  such  Committee,  and  such  Chairman  shall, 
in  the  Case  of  an  Equality  of  Votes,  have  a  Casting  Vote  in 
addition  to  his  Vote  as  an  Individual ;  but  in  the  Absence 
of  such  Chairman,  the  Meeting  shall  elect  a  Chairman 
who,  for  the^  Time  being,  shall  exercise  the  Privileges  of 
the  Chairman  appointed  under  this  Act 
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XYI.  If  any  Meeting  called  as  aforesaid  to  determine 
as  to  the  Adoption  of  this  Act  for  any  Buigh,  District,  or 
Parish  shall  determine  against  the  Adoption,  no  Meeting 
for  a  similar  Purpose  shall  be  held  for  the  Space  of  Two 
Years  at  least  from  the  Time  of  holding  tiie  previous 
Meeting. 

XVIL  Wherever  a  Public  Library  has  been  established 
under  any  Act  relating  to  Public  Libraries  or  Museums,  or 
shall  hereafter  be  established  under  this  Act»  an  Art 
Gallery  or  Museum,  as  the  Case  may  be,  may  at  any  Time 
be  established  in  connexion  therewith,  without  any  further 
Proceedings  being  taken  under  this  Act. 

XVIII.  All  Libraries,  Art  Galleries,  or  Museums  estab- 
lished under  this  Act  shall  be  open  to  the  Public  &ee  of  all 
Charge. 

XIX.  In  citing  this  Act  for  any  Purpose  whatever  it 
shall  be  sufficient  to  use  the  Expression  ''The  PubUo 
libraries  Act  {Scotland),  1867/' 


Cap.  XUL 


Act  to  ap- 
ply only  to 
Scotland, 
and  Short 
Title. 
Act  to  ap- 
ply only  to 
Land  held 
for  Farm- 
ing Pur- 
poses; 


save  as  re- 
spects Reg- 
ister of  Se- 
q^uestra- 
tions. 


An  Act  to  amend  the  Law  relating  to  the  Landlords  Right 
of  Hypothec  in  Scotland,  in  so  far  as  respects  Land  held 
for  AgricuUurai  or  Orazmg  Purposes. — [15th  July  1867.] 

WasBEAS  it  is  expedient  to  amend  the  Law  relating  to  the 
Landlord's  Bight  of  Hypothec  in  Scotland,  in  so  far  as  re- 
spects Land  held  for  Grazing  or  Agricultural  Purposes : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons^  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as  follows : 

I.  This  Act  shall  apply  only  to  Scotland,  and  may  be 
cited  for  all  Purposes  by  the  Title  of  the  "Hypothec 
Amendment  {ScoUand)  Act,  1867." 

II.  This  Act  shall  be  construed  as  applying  only  to 
Farms  or  Land  with  the  Buildings  thereon  occupied  for 
Farming  Purposes,  and  shall  not  apply  to  Dwelling  Houses, 
Shops,  and  other  Subjects,  though  the  same  may  be  in 
rural  Districts,  where  the  primary  or  chief  Purpose  of  the 
Occupation  shall  be  other  than  the  raising  of  Agricultural 
Produce  or  the  raising  and  rearing  of  live  Stock,  saving 
and  excepting  always  the  Provision  herein-after  contained 
for  the  keeping  of  a  Register  of  Sequestrations  which  shall 
be  held  as  applicable  to  all  Sequestrations  for  Bent  whether 
of  rural  or  urban  Subjects. 
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TIL  "Whensoever  any  Agricultural  Produce  shall  have  ^°"\!j^ 
been  bond  Jide  purchased  by  any  Person  for  its  fair  mar-  ?^  fido» 
ketable  Value  from  the  Tenant  or  Lessee  of  any  Farm  or  f.**^^ 
Lands,  and  shall  have  been  actually  delivered  to  the  Puiv  remared^'to 
chaser,  and  removed  from  such  Farm  or  Lands,  and  the  befreeirom 
Price  thereof  shall  have  been  paid,  or  whensoever  Agricul-  ^yp^***^ 
tural  Produce  shall  have  been  bond  fide  purchased  at  Public 
Auction  from  the  Tenant  or  Lessee,  or  any  Party  holding 
his  Authority  so  to  sell,  after  Seven  Days  written  Notice  of 
the  Intention  of  the  Tenant  or  Lessee^  or  Party  holding  his 
Authority  to  sell  by  Public  Auction,  shall  have  been  given 
to  the  Landlord  or  Lessor,  or  Person  or  Persons  entitled  to 
the  Bent  of  such  Farm  or  Land,  or  his  or  their  Factor  or 
known  Agent,  and  Sequestration  shall  not  have  been  ob* 
tained  and  registered  in  manner  herein-after  provided 
previous  to  or  during  the  Currency  of  such  Notice,  then 
in  either  of  these  Gases  all  Bight  of  .Hypothec  competent 
to  the  Landlord,  Lessor,  or  Person  or  Persons  entitled  to 
the  Bent  of  such  Farm  or  Lands  over  jsuch  Agricultural 
Produce  shall  cease  and  determine :  Provided  always,  that 
nothing  herein  contained  shall  apply  to  any  Agricultural 
Produce  which  the  Tenant  is  not  entitled  legally  or  by  the 
Terms  of  his  Lease  to  sell  or  carry  off  the  Land,  or  which 
previous  to  the  Completion  of  the  Purchase  thereof  by  the 
Bemoval  of  the  same  from  the  Farm  or  Lands,  and  by 
Payment  of  the  Price,  or  after  such  Notice  as  that  above 
referred  to,  has  been  sequestrated  at  the  Instance  of  such 
Landlord,  Lessor,  or  other  Person,  and  the  Sequestration 
whereof  has  been  registered  in  the  Begister  of  Sequestra* 
tions  for  Bent,  to  be  kept  as  herein-ailier  provided,  and  is 
in  force  at  the  time  of  such  Purchase. 

rV.  In  the  event  of  the  Landlord,  Lessor,  or  Person  en-  Hypothjw 
titled  to  the  Bent  of  any  Farm  or  Lands  failing  to  commence  avaiiAbto 
Proceedings  for  making  effectual  by  Sequestration  his  beyond 
Bight  of  Hypothec  within  Three  CeJendar  Months  after  mob^ 
the  conventional  Term  at  which  the  Year's  Bent  or  the  last  after  Beat 
Portion  due  therof  is  made  payable  under  the  Terms  of  the  ^  ^J^^^ 
Lease,  Writing,  or  Bargain  under  which  such  Farm  or 
Lands  are  possessed,  or  if  no  conventional  Term  for  Pay-- 
ment  of  the  Bent  or  any  Portion  thereof  has  been  agreed 
upon  then  within  Three  Calendar  Months  after  the  legal 
Term  at  which  such  Year's  Bent  or  the  last  Portion  due 
thereof  is  payable,  then  all  Bight  of  Hypothec  for  the  Bent 
or  Portion  thereof  payable  at  such  term,  conventional  or 
legal,  shall  cease  and  determine :  Provided  always,  that 
the  Provisions  of  this  Section  shall  not  apply  to  the  Land- 
lord's Bight  of  Hypothec,  or  to  his  Bight  to  use  Sequestra^ 
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tion  for  Bent  Payable  under  any  Lease,  WritiDg,  or  Bargain 
current  at  the  Date  of  the  passing  of  this  Act 
8*|oj*  o'  V.  In  the  event  of  the  Tenant  or  Lessee  of  any  Farm  or 

Party  taken  Lands  having  received  and  taken  thereon  to  be  grazed  or 
on  a  Farm   fed  any  Sheep,  Cattle,  or  other  Live  Stock  belonging  to  any 
iwSwfi***    other  Person,  and  having  agreed  with  the  Owner  of  the 
only  to  the   same  for  a  bond  fide  Payment  equal  to  the  just  Value  of 
CoMidera-   ®^^^  grazing  or  feeding,  such  Sheep,  Cattle  or  Stock  shall 
tion  pay-     be  liable  to  the  Hypothec  of  the  Landlord,  Lessor,  or  Person 
^^^/^*  entitled  to  the  Bent  of  the  Farm  or  Lands  to  the  Extent  of 
the  Amount  of  such  Payment,  and  no  further :  Provided 
always,  that  so  long  as  any  Portion  of  such  Sheep,  Cattle, 
or  other  Live  Stock  shall  remain  on  the  Farm  or  Lands, 
the  Hypothec  over  such  Portion  shall  continue  to  the  fall 
Extent  of  the  Payment  originally  agreed  upon  for  the 
grazing  or  feeding  of  the  whole  of  such  Sheep,  Cattle,  or 
other  Live  Stock ;  and  that  in  the  event  of  the  Bemoval 
of  the  Sheep,  Cattle,  or  other  Live  Stock,  or  any  Portion 
thereof,  from  the  Farm  or  Lands,  the  Bight  of  Hypothec 
shall,  so  long  as  the  Payment  or  any  Part  thereof  shall 
remain  unpaid,  continue  to  apply  to  such  Sheep,  Cattle,  or 
other  Live  Stock  to  the  Extent  of  the  Amount  of  the  Pay- 
ment, or  such  Part  thereof  as  shall  be  unpaid. 
''^J^^       VL  In  the  Sequestration  for  the  Bent  of  any  Farm  or 
Produce  or   Lands,  as  defined  by  this  Act,  it  shall  not  be  competent  to 
stock  is  BO-  include  any  Household  Furniture  or  Furnishings  or  any 
Simmpet-*   Agricultural  Implements,  nor  shall  it  be  competent^  except 
ent  to  fle-     as  herein-after  provided,  to  sequestrate  for  the  Bent  any 
luSi^     imported  Manure,  Lime,  Drain  Tiles,  Feeding  Stuflfs,  or 
Impie-    '    other  Material,  not  being  the  Produce  of  or  made  upon  the 
TOrtS  *™"    ^*^"^  ^^  Lands,  and  not  at  the  Time  incorporated  with  the 
HunareBy      Soil  or  consumed  or  otherwise  applied  to  the  Purposes  for 
*^  which  such  Material  m&y  have  been  procured :  Provided 

always,  that  where  Manure  of  any  Kind,  or  lime,  or  Drain 
Tiles,  Feeding  StufGs,  or  other  Material  have  been  brought 
upon  the  Farm  or  Lands  for  the  Purpose  of  being  used 
thereon  in  folfilment  of  any  specific  Obligation  imposed  by 
the  Lease,  such  Manure,  lime.  Drain  Tiles,  Feeding  Stnfi^ 
or  other  Material  may  competently  be  included  among  the 
sequestrated  EfiTects :  Provided  also,  that  nothing  herein 
contained  shall  be  held  as  afiPecting  either  the  Bight  of 
using  Sequestration  or  the  Description  of  Articles  which 
may  be  sequestrated,  in  so  far  as  respects  Premises  and 
Occupations  of  Buildings  or  of  Lands  to  which  this  Act 
does  not  apply. 
Eegister  of       VII.  At  each  SheriflTs  or  other  Court  where  Sequestra- 

tioM  for*"   ^^^  ^^^  ^°*  ^  ^^  ™*y^  ^^  granted  a  Begister,  entided  the 
"  Begister  of  Sequestrations  for  Bent "  for  the  particular 
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Court,  shall  be  kept  by  the  SheriflF  Clerk,  Sheriff  Clerk  ^^it  to  be 
Depute,  or  other  officer  of  Court  having  Custody  of  the  *^ 
Becords  thereof,  in  the  Form  set  forth  in  the  Schedule  ap- 
pended hereto,  or  as  nearly  in  that  Form  as  may  be,  and 
on  the  granting  of  any  Sequestration  for  Bent  there  shall 
be  forthwith  entered  in  such  Eegister  the  Name  or  Names 
of  the  Tenant  or  Lessee  whose  Agricultural  Produce,  Live- 
stock, or  Effects  are  sequestrated,  and  the  several  Particu- 
lars detailed  in  the  Schedule  appended  hereto ;  and  every 
Person  shall  be  entitled,  on  Payment  of  a  Fee  of  One  Shil- 
ling, to  search  the  said  Eegister  during  Officd  Hours  of 
every  Day  on  which  the  Office  of  the  Sheriff  Clerk,  Sheriff 
Clerk  Depute,  or  other  Officer  of  Court  having  the  Custody 
thereof  shall  be  open ;  and  all  such  Fees  shall  be  duly 
accounted  for  and  shall  be  paid  by  the  Sheriff  Clerk, 
Sheriff  Clerk  Depute,  or  other  Officer  receiving  the  same 
to  the  Credit  of  Her  Majesty's  Exchequer  at  such  Times 
and  in  such  Manner  as  the  Commissioners  of  Her  Majesty's 
Treasury  shall  from  Time  to  Time  direct 
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Cap.  LU. 

An  Ad  to  alter  and  amend  the  Acts  relating  to  the  British 
White  Herring  Fishery.— [15ih  July  1867. 

Whereas  the  following  Acts  were  passed  for  the  En-  B©oitai  o! 
couragement  and  Regulation  of  the  British  White  Herring  ^ct«  reiAt- 
Fishery  ;  that  is  to  say,  the  Acts  of  Forty-eighth  of  Oeorge  Sh  Whiu' 
the  Third,  Chapter  One  hundred  and  ten ;  Fifty-first  of  Hemng 
Oetyrge  the  Third,  Chapter  One  hundred  and  one ;  Fifty-  ^^^^'y* 
second  of  Oeorge  the  Third,  Chapter  One  hundred  and 
fifty-three ;  Fifty-fourth  of  Oeorge  the  Fourth,  Chapter  One 
hundred  and  two ;  Fifty-fifth  of  Oeorge  the  Third,  Chapter 
Ninety  four ;  First  of  Oeorge  the  Fourth,   Chapter  One 
hundred  and  three ;  First  and  Second  of  Oeorge  the  Fourth, 
Chapter  Seventy-nine ;  Fifth  of  Oeorge  the  Fourth,  Chapter 
Sixty-four ;  Seventh  of  Oeorge  the  Fourth,  Chapter  Thirty- 
four  ;   First  of  WiUiam  the  Fourth,  Chapter  Fifty-four ; 
Fourteen  and  Fifteenth  of  Victoria,  Chapter  Twenty-six ; 
Twenty-third   and   Twenty-fourth  of    Victoria^   Chapter 
Ninety-two ;  Twenty-fourth  and  Twenty-fifth  of  Victoria, 
Chapter  Seventy-two ;   Twenty-eighth  and  Twenty-ninth 
Victoria,  Chapter  Twenty-two :  , 

And  whereas  it  is  expedient  that  certain  of  the  Bestric- 
tions  imposed  by  the  recited  Acts  as  to  the  description  of 
Net,  or  Mode  of  fishing  for  and  taking  Herrings  and 
Herring  Fry  on  the  Coasts  of  Scotland  should  be  removed, 
and  that  the  recited  Acts  should  be  amended  in  certain 
other  respects : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  Authority  of  the  same, 
as  follows : 

I.  From  and  after  the  passing  of  this  Act,  notwithstand- 
ing anything  in  the  recited  Acts  or  any  of  them  to  the  j^jng  of 
contrary,  it  shall  be  lawful  to  fish  for  and  take  Herrings  Act  Re- 
and  Herring  Fry  at  all  Places  on  the  Coasts  of  Scotland,  in  ■^nlS'/of 
any  manner  of  way,  and  by  means  of  any  kind  of  Net  fishing  for 
having  Meshes  of  a  Size  not  less  than  that  now  permitted  ^^"^^ 
or  required  by  Law,  and  to  sell,  buy,  or  have  in  possession 
Herrings  or  Herring  Fry  so  fished  for  and  taken ;  and  in 
lieu  of  the  larger  Penalties  imposed  by  the  recited  Acta  or 
any  of  them  upon  Persons  using  Nets  having  Meshes  of  a 
Size  less  than  that  now  permitted  or  required  by  Law, 
every  Person  who  shall  fish  for  Herrings  or  Herring  Fry 
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with  a  Net  having  Meshes  of  a  Size  less  than  that  now 
permitted  or  required  by  Law  shall  for  every  such  Offence 
be  liable  in  a  Penalty  of  not  less  than  Five  Founds  and 
not  exceeding  Twenty  Founds,  together  with  the  Forfeiture 
of  the  Net. 

II.  The  Fifth  Section  of  the  Act  passed  in  the  Twenty- 
third  and  Twenty-fourth  Years  of  Her  present  Majesty, 
Chapter  Ninety-two,  is  hereby  repealed,  and  in  lieu  there- 
of it  is  enacted  as  follows  :    • 

It  shall  be  lawful  for  the  Commissioners  of  the  British 
White  Herring  Fishery  from  Time  to  Time  to  make  such 
Eegulations  as  they  shall  think  fit  for  the  Preservation  of 
Order  among  the  Persons  engaged  in  the  Herring  Fisheries 
on  the  Coasts  of  Scotland^  and  for  preventing  such  Per- 
sons from  destroying,  injuring,  or  carrying  off  each  other's 
Nets,  or  the  Fish  therein,  or  Floats,  Buoys,  or  other  Fish- 
ing  Implements  or  Apparatus ;  and  every  Person  who 
commits  any  Breach  or  Contravention  of  any   such  Re- 
gulations shall  be  liable  to  a  Penalty  of  not  less  than  Five 
and  not  exceeding  Twenty  Pounds  for  every  such  offence  ; 
and  the  Boat  in  or  from  which  such  Person  shall  commit 
such  Breach  or  Contravention,  and  all- sailing,  rowing,  or 
steering  gear  connected  therewith,  may  be  seized  and  de- 
tained by  any  Superintendent  appointed  under  the  Autho- 
rity of  the  recited  Acts  or  any  of  them,  or  by  any  Person 
acting    under    his    Orders,    or   by  any   Officer    of   the 
Fishery   or   by  any    Person   acting    under    his   Orders, 
or  by   Order  of  any  Sheriff,  Justice   of  the   Peace,  or 
Magistrate  having  Jurisdiction  under  the  recited  Acts  or 
any  of  them,  or  under  this  Act,  for  such  Period,  not  ex- 
ceeding Thirty  Days,  as  the  Commissioners  shall  determine. 
And  the  Herrings  or  Herring  Fry  in  the  Possession  of  the 
Pei-son  committing  such  Breach  or  Contravention,  and  the 
Nets,    Floats,  Buoys,  and  other  Fishing  Implements  or 
Apparatus  used  by  him,  may  be  seized  by  any  Superinten- 
dent appointed  under  the  Authority  of  the  recited  Acts  or 
any  of  them,  or  by  any  Person  acting  under  his  Orders, 
or  by  any  Officer  of  the  Fishery  or  by  any  Person' acting 
under  his  Orders,  or  by  Order  of  any  Sheriff,  Justice  of  the 
Peace,  or  Magistrate  having  Jurisdiction  under  the  recited 
Acts  or  any  of  them,  or  under  this  Act,  and  may  be  for- 
feited. 

III.  The  Commissioners  may  from  Time  to  Time  rescind, 
alter,  or  amend  any  Begulation  or  Regulations  made  by 
them  under  the  Authority  of  this  Act 

IV.  All  Eegulations  made  by  the  Commissionei^  under 
the  Authority  of  this  Act,  or  Amendments  or  Alterations 
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thereof,  shall,  before  taking  effect,  be  submitted  to  and  ratedtted 
approved  by  the  Commissioners  of  Her  Majesty's  Treasury,  ^*^  by" 
and  shall  thereafter  be  published  by  printed  Copies  thereof  Treasury, 
being  posted  up  in  conspicuous  Positions  near  the  Harbours  ShedT^ 
or  other  Places  frequented  by  Fishermen,  in  the  Districts 
or  Places  to  which  the  Eegulations  shall  apply,  and  by 
printed  Copies  thereof  being  deposited  with  every  Officer 
of  the  Fishery  in  such  Districts  or  Places,  and  in  the  Office 
of  the  Sheriff  Clerk  or  Sheriff  Clerks  of  the  County  or 
Counties  within  which  such  Districts  or  Places  are  situated, 
and  also  by  Advertisement  inserted  once  in  each  of  two 
Newspapers  published  or  circulated  in  such  Districts  or 
Places,  either  setting  forth  such  Eegulations  in  full,  or 
intimating  that  such  Eegulations  have  been  made,  and  that 
Copies  thereof  have  been  deposited  with  the  Officers  of  the 
Fishery  as  aforesaid,  all  in  such  Manner  as  the  Commis- 
sioners shall  direct ;  and  after  such  Eegulations  shall  have 
been  so  published  it  shall  not  .be  any  Defence  against 
Proceedings  for  the  Enforcement  of  any  Penalty  or  For- 
feiture incurred  by  any  Bre^h  or  Contravention  thereof 
that  the  Person  charged  with  such  Breach  or  Contravention, 
was  or  alleged  himself  to  be  ignorant  of  such  Eegulations : 
Provided  always,  that  such  Eegulations  shall  have  been  so 
published  at  least  One  Week  before  the  same  can  be  en- 
forced ;  and  a  printed  Copy  of  any  Eegulation,  signed  by 
the  Secretary  of  the  Commissioners  for  the  time  being 
shall  be  Evidence  of  the  Terms  of  such  Eegulation,  and 
that  the  same  has  been  duly  published,  reserving  to  any 
Person  having  Interest  the  Eight  to  prove  that  the  same 
was  not  so  published. 

V.  Every  Person  who  shall  resist  or  obstruct  any  Person  Penaity'.for 
acting  under  the  Orders  of  the  Naval  Superintendent  ap-  ^p^^i 
pointed  under  the  Authority  of  the  recited  Acts  or  any  of  acting  un- 
them,  in  the  Execution  of  the  Powers  or  Duties  conferred  of  NavaS" 
on  or  intrusted  to  him  by  or  under  any  of  the  recited  Acts  Supenn- 
or  by  or  under  this  Act,  shall  be  liable  to  a  Penalty  not  *®^^®^*- 
exceeding  Fifty  Poimds,  or,  failing  Payment  thereof,  to 
Imprisonment  for  any  Period  not  exceeding  Sixty  Days. 

VI.  Every  Person  who  resists  or  obstructs  any  Superin-  Penalty  for 
tendent  appointed  under  the  Authority  of  the  recited  Act  ^J^j[^ 
of  the  Twenty-third  and  Twenty-fourth  Years  of  the  Eeign  tendents, 
of  Her  present  Majesty,  Chapter  Ninety-two,  or  any  Per-  offi^?&c. 
son  acting  under  his  Orders,  or  any  Officer  of  the  Fishery 

or  any  Person  acting  under  his  Orders,  in  the  Exercise  of 
any  of  the  Powers  conferred  on,  or  in  the  Execution  of  any 
of  the  Duties  entrusted  to,  such  Superintendent  or  Officer 
or  the  Persons  acting  under  their  Orders  respectively,  by 
or  under  any  of  the  recited  Acts,  or  by  or  imder  this  Act, 

E 
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shall  be  liable  to  a  Penalty  not  exceeding  Fifty  Pounds, 
and,  failing  Payment  thereof,  to  Imprisonment  for  any 
Period  not  exceeding  Sixty  Days. 
PoweiB,&o.  ^^-  -^  ^^^  Powers,  Jurisdictions,  and  Authorities 
of  23  A  24  given,  created,  or  conferred  by  the  recited  Acts  of  the 
^d*24  &^  Twenty-third  and  Twenty-fourth  Years  of  the  Reign  of  Her 
26  Vict  c.  present  Maj  esty ,  Chapter  Ninety-two,  and  the  Twenty-fourth 
Id'  "^^"  a^d  Twenty-fifth  Years  of  the  Eeign  of  Her  present  Majesty, 
Act  Chapter  Seventy-two,  or  either  of  them,  f6r  carrying  into 

effect  the  Purposes  of  those  Acts  respectively,  shall,  in  so 
far  as  consistent  with  the  Provisions  hereof,  be  held  to 
extend  to  and  be  incorporated  with  this  Act ;  and  all  For- 
feitures and  Penalties  imposed  by  or  incurred  under  the 
Provisions  of  this  Act  may  be  prosecuted,  declared,  and 
enforced  after  the  Forms  and  according  to  the  Bules  and 
Procedure  prescribed  by  the  said  recited  Act  of  the  Twenty- 
third  and  Twenty-fourth  Years  of  the  Eeign  of  Her  pre- 
sent Majesty,  Chapter  Ninety-two  :  Provided  always,  that 
where  any  Herrings  or  Herring  Fry  shall  have  been  seized 
as  being  liable  to  Forfeiture  xmder  the  Provisions  of  the 
recited  Acts  or  any  of  them,  or  of  this  Act,  or  of  any  Emu- 
lations made  or  to  be  made  by  the  Commissioners  as  there- 
in or  herein  provided,  it  shall  be  lawful  for  any  Superin- 
tendent or  any  Officer  of  the  Fishery,  or  any  Person  acting 
under  their  Orders  respectively,  to  destroy  such  Herrings 
or  Herring  Fry,  or  to  sell  them  as  soon  as  may  be  by  open 
Sale,  as  he  shall  think  fit ;  and,  if  sold,  the  Proceeds,  after 
deducting  Expenses,  shalli,  in  the  event  of  a  Forfeiture 
being  obtained,  be  accounted  for  to  the  Commissioners  of 
Her  Majesty's  Treasury,  or  if  the  Sheriff,  Justice,  or  Magis- 
trate declaring  the  Forfeiture  shall  so  direct,  One  Half 
thereof  shall  be  paid  to  the  Captor  or  Informer ;  or,  in  the 
event  of  no  Forfeiture  being  obtained,  the  Proceeds,  alter 
deducting  as  aforesaid,  shall  be  paid  over,  on  Demand,  to 
the  Person  in  whose  Possession  the  said  Herrings  or 
Herring  Fry  were  when  seized,  unless  such  Person  shall 
have  absconded  &om  Justice  during  the  whole  or  any  Part 
of  the  Period  of  Six  Months  from  the  Date  of  such  Seizure; 
and  all  Penalties  imposed  and  recovered  under  the  Provi- 
sions of  the  recited  Acts  or  any  of  them,  or  of  this  Act,  shall 
be  appropriated  and  disposed  of  in  Terms  of  the  Forty- 
eighth  Oeorge  the  Third,  Chapter  One  hundred  and  tea 
NothiDg  to       VIII.  Nothing  contained  in  this  Act  shall  affect  the 
affect  Pro-    Provisions  of  an  Act  passed  in  the  Sixth  and  Seventh 
TaT v?ot.  Years  of  the  Eeign  of  Her  present  Majesty,  intituled  An 
p  ^^kh'  ^^  ^^^  ^  carry  into  effect  a  Convention  between  Her  Majedy 
Gonven-      cind  t?ie  King  of  the  French  concerning  the  Fisheries  in  the 
tion.  Seas  between  the  British  Islands  and  France,  or  the  Fro- 
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visions  of  the  Convention  therein  referred  to,  or  the'  Pro- 
visions of  any  Act  passed  or  to  be  passed  for  altering, 
amending,  or  repealing  the  said  Act,  or  for  carrying  into 
effect  a  new  Fishery  Convention  recently  made  between 
Her  Majesty  and  the  Emperor  of  the  French. 

IX.  The  recited  Acts,  and  all  other  Laws,  Statutes,  and  Partial 
Usages,  shall  be  and  the  same  are  hereby  repealed,  in  so  ^^^  ^ 
far  as  necessary  to  give  Effect  to  the  Provisions  of  this  Act,  Acts, 
bat  in  aU  other  respects  they  shall  remain  in  full  Force 

and  Effect 

X.  The  Sixth  Section  of  the  ''  Herring  Fisheries  {Scot-  Seot  6,  of 
hmd)  Act,  I860,''  shall  be  and  the  same  is  hereby  re-  vict^^a. 

pealed.  repealed. 

XI.  Unless  there  is  anything  in  the  Context  repugnant  inteiprota- 
to  such  Construction,  the  following  Words  in  this  Act  shall  ^^^ 
have  the  Meanings  hereby  assigned  to  them : 

The  Words  *Uhe  Commissioners"  shall  mean  the 
Commissioners  of  the  British  White  Herring 
t'ishery : 

The  Word ''  Superintendent "  shall  mean  and  include 
the  Naval  Superintendent  or  any  Superintendent 
appointed  under  the  Authority  of  the  recited  Acts 
or  any  of  them  : 

The  Words  "  Officer  of  the  Fishery  "  shall  mean  an 
Officer  of  the  British  White  Herring  Fishery  ap- 
pointed under  the  Authority  of  the  recited  Acts  or 
any  of  them : 

The  Words  ^*  the  Coasts  of  ScoUand  "  shall  mean  and 
include  all  Bays,  Estuaries,.  Arms  of  the  Sea,  and 
all  Tided  Waters  within  the  Distance  of  Three  Miles 
from  the  Mainland  or  adjacent  Islands. 

XII.  This  Act  may  be  cited  for  all  Purposes  as  "  The  short  Tiae. 
Herring  Fisheries  {Scotland)  Act,  1867." 

XIIL  This  Act  shall  take  effect  from  and  after  the  pass-  Com- 
ing thereof.  .  5  aST^* 

XIV.   This  Act  shall  only  apply  to  Scotland  and  the  Oniv  to 
Coasts  thereof  sS^^ 


Cap.  LV. 


An  Act  to  enlarge  for  the  present  Year  the  Time  within 
which  certain  Certificates  regarding  Lunatics  in  Scotland 
may  be  granted, — [15th  July  1867.] 

Whebeas  by  an  Act  of  the  Twenty-ninth  and  Thirtieth 
Tears  of  Her  present  Majesty,  Chapter  Fifby-one,  intituled 
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29  and  30  j^n  J^d  to  amend  the  Acta  relating  to  Lxmojcy  in  Scotland, 
*°*'  °'  and  to  make  further  Provision  for  the  Care  and  Treatment 
of  Lunatics,  it  is  enacted.  Section  Seven,  that  in  no  Case 
shall  the  Sheriff's  Order  for  the  Beception  and  Detention 
of  any  Lunatic  in  any  Asylum  or  House  remain  in  force 
longer  than  the  First  Day  of  January  then  first  occurring 
after  the  Expiry  of  Three  Years  from  the  Date  on  which  it 
was  granted,  or  than  the  First  Day  of  January  in  each 
succeeding  Year,  unless  the  Superintendent  or  Medical 
Attendant  of  the  Asylum  or  House  in  which  the.  Lunatic 
is  detained  shall,  on  each  of  the  said  First  Days  of  Janu- 
ary, or  within  Fourteen  clear  Days  immediately  preceding, 
grant,  and  transmit  to  the  Greneral  Board  of  Lunacy  in 
Scotland,  a  Certificate,  on  Soul  and  Conscience,  accoiding 
to  the  Form  in  Schedule  (A)  annexed  to  the  said  Act,  that 
^  the  Detention  of  the  Lunatic  is  necessary  and  proper,  either 
for  his  own  Welfare  or  the  Safety  of  the  Public : 

And  wheras,  through  Ignorance,  or  Misapprehension  of 
the  said  Enactment,  there  has  been  an  Omission  on  die  Part 
of  the  Superintendents  or  Medical  Attendants  of  a  large 
Number  of  the  Asylums  or  Houses  in  Scotland  for  the  Be- 
ception and  Detention  of  Lunatics,  to  grant  and  transmit 
the  Certificates  required  by  the  before-recited  Enactment : 
And,  for  preventing  any  Inconvenience  that  might  happen 
in  consequence  of  such  Omission,  be  it  enacted  by  the 
Queen's  Most  Excellent  Majesty,  by  and  with  the  Advice 
and  Consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by 
the  Authority  of  the  s^me,  as  follows : 
Certificates       I.  Every  Certificate  granted  and  transmitted  on  or  before 
y'of  29  aTso  ^^®  ¥1131  Day  of  October  of  the  present  Year,  but  in  other 
Vict  c«  61,    respects  *in  accordance  with  the  Provisions  of  the  said 
Steforo'"'    Seventh  Section  of  the  recited  Act  and  relative  Schedule, 
ist  October  shall  have  the  same  Effect  in  continuing  in  force  the 
ha^e'the      Sheriff's  Order  for  the  Reception  and  Detention  of  the 
same  Effect  Luuatic  therein  referred  to  as  if  the  same  had  been  granted 
edcmorbe^  and  transmitted  to  the  said  General  Board  of  Lunacy  on 
fore  i8t        the  First  Day  of  January  of  the  present  Year,  and  all 
1867  ^'^       Orders  granted  by  Sheriffs  for  the  Eeception  and  Detention 
of  any  Lunatics  in  any  Asylum  or  House  shall  continue 
in  force  till  the  said  First  Day  of  October  in  this  present 
Year,  notwithstanding  the  Omission  to  grant  and  transmit 
the  Certificates  aforesaid:  Provided  always,  that,  except 
in  so  far  as  hereby  expressly  provided,  the  said  Seventh 
Section  of  the  recited  Act  shall  remain  in  full  Foice  and 
Effect. 
Indemnity        n.  No  Claim  Or  Action  of  Damages  shall  lie  at  the  In- 
to Peraonfl    ^^^gj^^^  ^f  qj  against  any  Person  by  reason  of  the  Detention 
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during  any  Period  anterior  to  the  First  Day  of  Octcber  next  "^^J?  ^"?" 

ensuing  of  any  Lunatic  in  any  Asylum  or  House  in  Scot-  ^nt  cer- 

land  for  the  Beception  and  Detention  of  Lunatics,  on  the  *^^®^**®  °^ 

Ground  of  the  SherifTs  Order  having  fallen  or  expired  from  ilt  januLy 

the  aforesaid  Certificate  not  having  been  granted  and  trans-  1S67. 
mitted  in  Terms  of  the  Provisions  of  the  recited  Act. 


Cap.  LXXV. 
I 

An  Act  to  remow  certain  Religiotis  Disabilities  affecting 
some  of  Her  Majesty's  Subjects,  and  to  amend  the  Law 
relating  to  Oaths  of  Office,— [i2th.  August  1867.] 

Whebeas  certain  of  Her  Majesty's  Subjects  are  now,  on 
the  Ground  of  their  Seligious  Belief  subject  to  Civil  Dis- 
abilities, and  are  required  to  take  Oaths  for  the  Enjoyment 
of  Offices  and  Franchises  which  other  Subjects  of  Her 
Majesty  are  not  required  to  take : 

And  whereas  it  is  expedient  to  remove  such  Disabilities, 
and  to  substitute  One  uniform  Oath  for  the  several  Oaths 
now  required  to  be  taken  by  different  Classes  of  Her 
Majesty's  Subjects  as  a  Qualification  for  the  Exercise  and 
Enjoyment  of  Offices,  Franchises,  and  Civil  Eights : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as  foUows : 

L  [All  the  Queen's  Subjects,  without  reference  to  their 
Beligious  Belief,  shall  be  eligible  to  hold  the  Office  of  Lord 
Chancellor  of  Ireland] 

II.  [When  such  Office  shall  be  held  by  a  Person  not  a 
Member  of  the  Established  Church,  how  Bights  of  Presen- 
tation to  Benefices  shaU  be  exercised]^ 

III.  [When  the  Chancellorship  shall  be  held  by  a  Per- 
son not  a  Member  of  the  Estabhshed  Church,  the  Juris- 
diction of  nominating  Delegates  to  hear  Appeals  from 
Ecclesiastical  Courts  shall  be  exercised  by  such  other  of 
the  Judges  as  the  Crown  shall  appoint,  &a] 

rV.  Every  Person  holding  any  Judicial  or  Civil  or  Cor-  2^™  Ju- 

porate  Qffice  may  attend  and  be  present  at  any  Place  of  diciai  or 

public  Meeting  for  Beligious  Worship  in  EngUmd,  Ireland,  officermty 

or  Scotland  in  the  Bobe,  Gown,  or  other  peculiar  Habit  of  attend  bis 

his  Office,  or  with  the  Ensign  or  Insignia  of  or  belonging  wc^h/p  in 

to  the  same,  without  incurring  any  Forfeiture  of  Office  or  his  Robes. 
Penalty  for  such  Attendance. 

y.  In  all  Cases  in  which  any  Oath  which  has  been  sub-  The  o*th 
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^«'<*^        stituted  for  the  Oaths  of  Allegiance,  Supremacy,  and  Ab- 
Bhaii  be       juration  is  now  required  to  be  taken,  or  taken  and  sub- 
?^**Mp*®^    scribed,  as  a  Qualification  for  the  Exercise  or  Enjoyment 
for  the        of  any  Office,  Franchise,  or  Civil  Eight,  the  following  Oath 
Oaths  now   shall  be  taken,  or  taken  and  subscribed,  as  the  Case  may 
be^takenby  ^^*  ^^  ^^^  ^ud  instead  of  such  Substituted  Oath: 
Offlcehoid-       "  I  A.B.  do  swcar,  That  I  will  be  faithful  and  bear  true 
othere^in      "  Allegiance  to  Her  Majesty  Queen  Victoria ;  and  I  do 
lieu  of  the    ''  faithfully  promise  to  maintain  and  support  the  Succession 
A?wiimce,   "  *^  ^^®  Crown,  as  the  same  stands  limited  and  settled  by 
Bupremacy,  "  virtue  of  the  Act  passed  in  the  Beign  of  King  William 
nL^""'    "  ^^®  "^^^^^  intituled  '  An  Act  for  the  further  Limitation 
''  of  the  Crown,  and  better  securing  the  Bights  and  liber- 
"  ties  of  the  Subject,'  and  of  the  subsequent  Acts  of  Union 
"  with  Scotland  and  Ireland.     So  help  me  God." 
The  Name       VI.  Where  in  the  Oath  hereby  appointed  the  Name  of 
oftheSove-  Her  present  Majesty  is  expressed,  the  Name  of  the  Sove- 
theTime      Tcigu  of  this  Kingdom  for  the  Time  being,  by  virtue  of  the 
^»n£flhau   Act  "  for  the  further  Limitation  of  the  Crown,  and  better 
the  Oathr     sccuring  the  Bights  and  liberties  of  the  Subject,'*  shall  be 
substituted  from  Time  to  Time,  with  proper  words  of  Be- 
ference  thereto. 
Provision         VII.  Every  Pcrsou  of  the  Fersuasiou  of  the  Pcople  Called 
in  favour  of  Quakers,  and  every  other  Person  for  the  Time  being  by 
Quakers,      j^^  permitted  to  make  a  solemn  Affirmation  or  Deolara* 
tion  instead  of  taking  an  Oath^  may,  instead  of  taking  and 
subscribing  the  Oath  hereby  appointed,  make  and  subscribe 
a  solemn  Affirmation  in  the  Form  of  the  Oath  hereby  ajK 
pointed,  substituting  the  Words  "  solemnly,  sincerely,  and 
truly  declare  and  affirm,"  for  the  Word  '*  swear,"  and  omit- 
ting the  Words  "  So  help  me  God ;"  and  the  making  and 
subscribing  such  Affirmation  with  such  Substitution  as 
aforesaid  by  a  Person  hereby  authorized  to  make  and  sub- 
sbrice  the  same  shall  have  the  same  Effect  as  the  making 
and  subscribing  by  other  Persons  of  the  Oath  hereby  ap> 
pointed 
Short  Title.      VIII.  Tlus  Act  may  be  cited  for  all  Purposes  as  "  The 
Office  and  Oath  Act^  1867." 


CAP.  LXXX. 

An  Act  to  define  the  Duties  of  the  Asseesor  of  Railways  in 
Scotland  in  making  up  the  Valuation  RoU  of  Railways, 
and  to  amend  in  certain  respects  the  Valwmon  of  Lands 
(Scotland)  Acts.  \\2th  August  1867.] 

Whbbbab  an  Act  was  passed  in  the  Seventeenth  and 
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Eighteenth  Years  of  Her  Majesty's  Beign,  Chapter  Ninety- 
one,  intituled  An  Act  for  the   Valuation  of  Lands  and  y-^^^o^ 
Heritages  in  Scotland,  and  another  Act  was  passed  in  the 
Twentieth  and  Twenty-first  Tears  of  Her  Majesty's  Beign, 
Chapter  Fifty -eight,  intituled  An  Act  to  amend  the  Act  20&21 
Seventeenth  and  Eighteenth  Victoria,  for  ike  Valuation  of  ^^^'  ^  ^ 
Lands  in  Scotland : 

And  whereas  it  is  expedient  to  farther  define  the  Duties 
of  the  Assessor  of  Bailways  in  Scotland  in  making  up  the 
Valuation  Bolls  of  Bailways  under  the  first-recited  Act, 
and  to  amend  in  certain  other  respects  the  Provisions  of 
both  the  recited  Acts  : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and.with  the  Advice  cmd  Consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as  follows  : 

I.  This  Act  shall  be  cited  for  all  Purposes  as  "The  Short 
Valuation  of  Lands  {Scotland)  Amendment  Act,  1867."        '^^^^ 

II.  The  term  **  permanent  Way  '*  in  this  Act  shall  mean  Deflnition 
and  include  the  line  or  lines  of  Bailway,  Bridges  under  of  Term, 
and  over  the  same.  Viaducts,  Tunnels,  Fences,  and  Ditches 

along  the  said  lines.  Signals  and  Apparatus  connected 
therewith. 

III.  In  ascertaining  the  yearly  Bent  or  Value  in  Terms  One  Half 
of  the  first-recited  Act  of  the  Lands  and  Heritages  in  any  ^|  Expense 
Parish,  County,  or  Burgh  belonging  to  or  leased  by  any  teinin^" 
Bailway  Company,  and  forming  Part  of  the  Undertaking  pennanent 
of  such  Company,  One  Half  of  the  Expenses  incurred  in  Railways 
maintaining  or  repairing  the  permanent  Way  of  Bailways,  ^  ^«- 
and  charged  to  Bevenue  in  the  published  Accounts  of  such  Assessor^of 
Bailway  Company  for  the  Year  preceding  that  for  which  Railways 
the  Valuation  is  made,  shall  be  allowed  by  the  Assessor  of  ^o^t^ 
Bailways  and  Canals  as  a  Deduction  before  the  cumulo  ing  oumuio 
yearly  Bent  or  Value  of  each  Bailway  is  fixed,  provided  sl^oway. 
that  such  Assessor  is  satisfied  that  such  Expenses  have 

been  truly  expended  in  maintaining  or  repairing  the  per- 
manent Way  of  each  such  Bailway  :  Provided  always,  that 
the  Cost  of  Bepairs  of  Stations,  Engine  Houses,  Workshops, 
Wharfs,  Docks,  Depdts,  Counting  Houses,  and  other  Houses 
and  Places  of  Business  belonging  to  or  leased  by  any  Bail- 
way  Company,  and  forming  Part  of  the  Undertaking  of 
such  Company,  shall  not  be  deemed  to  be  Expenses  to  be 
aUowed  by  the  said  Assessor  in  Terms  of  this  Section. 

IV.  Whereas  the  Twenty-second  Section  of  the  first-  Amend- 
recited  Act,  in  providing  the  Mode  of  ascertaining  the  mentof 
yearly  Value  or  Bent  of  the  Lands  and  Heritages  in  any  it^a^iV 
Parish,  County,  or  Burgh  belonging  to  or  leased  by  any  Vict  c.  91, 
Bailway  or  Canal  Company,  and  forming  Part  of  the  Som,^&c. 
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Undertaking  of  such  Company,  fixed  the  Deduction  to  be 
made  from  the  cumulo  yearly  Value  or  Eent  of  the  whole 
Lands  and  Heritages  in  ScoUand  as  aforesaid  of  each  such 
Railway  or  Canal  Company  in  respect  of  the  Cost  of  the 
Stations,  Wharfs,  Docks,  Depdts,  Counting  Houses,  and 
other  Houses  and  Places  of  Business  in  Scotland,  of  and 
connected  with  the  Undertaking  of  such  Company,  at  a 
Sum  equal  to  Three  Pounds  per  centum  of  the  whole  Cost 
thereof:  And  whereas  such  Deduction  was  fixed  at  too 
small  a  Sum,  and  should  for  the  future  be  increased :  Be 
it  enacted  as  follows : 

The  Twenty-second  Section  of  the  first-recited  Act  shall 
be  read  and  construed  as  if  the  Words  "  Five  Pounds  per 
Centwnt "  were  substituted  for  the  Words  '  Three  Pounds 
per  Centum  "  wherever  these  latter  Words  occur  in  the  said 
Section  of  the  said  first-recited  Act 

y.  The  Assessor  of  Railways  and  Canals  shall,  if  re- 
quired as  herein-after  provided,  specify  and  assign  sepa- 
rately the  Value  of  those  portions  of  Railways  included  . 
within  the  Limits  of  Burghs,  Towns,  or  populous  Places 
(not  being  Burghs  in  the  Sense  of  the  Twenty-seventh 
Section  of  the  first-recited  Act,  which  Section  shall  remain 
in  full  Force  and  Effect)  which  have  adopted  or  shall  here- 
after adopt  the  Provisions  of  the  Acts  of  the  Thirteenth 
and  Fourteenth  Victoriay  Chapter  Thirty-three,  or  of  the 
Twenty-fifth  and  Twenty-sixth  Victoria,  Chapter  One 
hundred  and  one,  or  in  which  any  Local  Police  Act  is  or 
may  hereafter  be  in  force  :  Provided  always,  that  it  shall 
not  be  necessary  for  the  said  Assessor  to  assign  separately 
the  Value  of  the  Portions  of  Railways  included  within  the 
Limits  of  any  Burgh,  Town,  or  populous  Place,  in  Terms 
of  this  Section,  unless  on  or  before  the  First  Day  of  April 
in  each  Year  the  Town  Clerk  or  Clerk  of  the  Commis- 
sioners or  Trustees  of  Police  thereof,  as  the  Case  may  be,  . 
shall  have  required  him  so  to  assign  the  same  ;  and  such 
Town  Clerk  or  Clerk  of  the  Commissioners  or  Trustees  of 
Police,  when  making  such  Requisition,  shall  be  bound  to 
state  the  lineal  Measurement  of  the  Portions  of  the  Rail- 
way or  Railways  belonging  to  or  leased  by  any  Railway 
Company,  and  forming  Part  of  the  Undertaking  thereof, 
situated  within  the  Limits  of  such  Burgh,  Town,  or  popul- 
ous Place,  and  the  Assessor  shall  satisfy  himself  as  to  the 
Correctness  of  such  Measurement ;  and  the  said  Assessor, 
immediately  on  the  Completion  of  the  Valuation  Roll  made 
up  by  him  under  the  recited  Acts  and  this  Act,  shall  trans- 
mit to  each  Town  Clerk  or  Clerk  of  the  Commissioners  or 
Trustees  of  Police  so  requiring  him  as  aforesaid  a  certified 
Copy  of  the  Valuation,  taken  from  such  Valuation  Roll»  of 
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the  Lands  and  Heritages  within  such  Burgh,  Town,  or 
populous  Place,  as  the  Case  may  be,  belonging  to  or  leased 
by  and  forming  Part  of  the  Undertaking  of  such  Company ; 
and  such  Valuation  relating  to  such  Company  shall  be  en- 
grossed by  such  Town  Clerk  or  Clerk  of  the  Commissioners 
or  Trustees  of  Police,  as  the  Case  may  be,  in  the  Roll  or 
Book  of  Assessment  of  such  Burgh,  Town,  or  populous 
Place  made  up  in  Terms  of  the  Acts  of  the  Thirteenth  and 
Fourteenth  Victoria,  Chapter  Thirty-three,  or  of  the 
Twenty-fifth  and  Twenty-sixth  Victoria,  Chapter  One 
hundred  and  one,  or  of  the  Local  Act  in  force  in  such 
Burgh,  Town,  or  populous  Place  ;  and  such  Valuation  shall 
be  authenticated  by  the  Signature  of  such  Town  Clerk  or 
Clerk  of  the  Commissioners  or  Trustees  of  Police,  as  the 
Case  may  be,  and  shall  be  thenceforward  deemed  and  taken 
to  be  a  Part  of  such  Boll  or  Book  of  Assessment  of  such 
Burgh,  Town,  or  populous  Place,  as  the  Case  may  ba 

VI.  The  Valuation  Roll  to  be  made  up  by  the  Assessor  y^^^^^Q^ 
of  Railways  and  Canals,  while  in  the   Hands  of  such  Boiiof 
Assessor,  shall  be  patent  and  accessible  to  all  Persons  hav-  ^'^•y*. 
ing  Interest  therein,  and  the  Assessor  shall,  when  required  assmsot  of 
by  any  such  Person,  exhibit  to  him  a  Statement  showing  ^I^q^^*,^ 
the  Principles  and  Calculations  on  which  the  Valuation  of  J?  be  oi^n 
such  Assessor  is  founded,  without  Payment  of  any  Fee ;  ^?r  inspeo- 
and  pending  the  Consideration  of  any  Appeal  against  the    ^^* 
Valuation  of  such  Assessor,  he  shall,  if  required,  be  bound 
to  lodge  the  said  Statement  in  Court  Six  Days  before  such 
Appeal  is  to  be  heard. 

VIL  All  Appeals  or  Complaints  against  any  Entry  in  Time  for 
the  Valuation  Rolls  made  up  in  Terms  of  the  said  recited  Ap^^ 
Acts  and  of  this  Act,  either  by  the  Assessors  appointed  by  against  Ab- 
the  Commissioners  of  Supply  of  any  County,  or  by  the  g^iS  in 
Magistrates  of  any  Burgh,  or  by  the  Assessor  of  Railways  Valuation 
and  Canals,  shall,  except  as  after  provided,  be  lodged  not  ^"' 
later  than  the  Tenth  Day  6f  September  in  each  Year,  and 
every  such  Appeal  or  Complaint  shall,  except  as  aforesaid, 
be  heard  and  determined  not  later  than  the  Thirtieth  Day 
of  September  in  each  Year. 

VIII.  The  Second  Section  of  the  second-recited  Act  is  See.  2  of 
hereby  amended  to  the  Effect  of  providing  that  hereafter  yict  ciss 
the  Judges  to  whom  the  Case  therein  referred  to  shall  be  amended 
submitted,  instead  of  being  the  Senior  Lord  Ordinary  and  J^^*^^" 
the  Lord  Ordinary  officiating  in  Exchequer  Causes  in  the 
Court  of  Session,  shall  be  any  Two  Judges  in  the  said 
Court,  who  shall  be  named  for  that  Purpose  from  Time  to 
Time  by  Act  of  Sederunt  of  the  said  Court :  Provided 
always,  that  any  Valuation  which  shall  have  been  con- 
firmed or  altered  in  conformity  with  the  Opinion  of  said 

F 


50 


80**  &  81**  VICTORLfi,  CAP.  80. 


Liability 
to  Assess- 
ment not 
to  be 

altered  by 
this  Act 


Printing  of 

Valuation 

BoU. 


Partial 
Repeal  of 
reoiied 
Acts, 


Com- 
mencement 
of  Act 


Judges  shall  thereafter  be  final  and  not  subject  to  Beview 
in  any  manner  of  way. 

IX.  Nothing  contained  in  this  Act  shall  alter  or  affect 
any  Classification  or  Power  of  Classification,  or  any  Deduc- 
tion or  Allowances,  or  Power  of  making  Deductions  or 
Allowances  from  gross  Sental  or  annual  Value,  made  or 
possessed  by  any  Body,  Persons  or  Person,  entitled  to  im- 
pose or  levy  Assessments,  except  that  in  estimating  the 
Amount  of  such  Deductions  or  Allowances  there  shall  not 
be  allowed  or  included  therein  the  Proportion  of  the  Ex- 
penses of  maintaining  or  repairing  the  permanent  Way  of 
Sailways  to  be  allowed  by  the  Assessor  of  Railways  and 
Canals  in  Terms  of  Section  Third  of  this  Act ;  and  nothing 
contained  in  this  Section  shall  affect  the  Value  to  be 
inserted  in  the  Valuation  Boll  of  Railways  and  Canals  in 
Terms  of  this  Act ;  and  nothing  contained  in  this  Act  shall 
exempt  from  or  render  liable  to  Assessment  any  Person  or 
Property  not  previously  exempt  from  or  liable  to  Assess- 
ment. 

X.  It  shall  be  lawful  for  the  Commissioners  of  Supply 
of  any  County,  or  the  Magistrates  of  any  Burgh  to  resolve 
at  any  Meeting  of  their  Number,  ordinary  or  special,  duly 
called,  and  by  a  Majority  of  those  attending  and  voting, 
that  the  Valuation  Boll  of  such  County  or  Burgh  for  the 
current  Year  shall  be  printed  ;  and  the  Expenses  of  such 
Printing  shall  be  deemed  to  be  Part  of  the  Expenses  of 
making  up  such  Boll  in  Terms  of  the  Eighteenth  Section 
of  the  first-recited  Act,  and  shall  be  assessed  for  and  levied 
accordingly :  Provided  always,  that  Notice  of  the  Intention 
to  move  such  Besolution  shall  be  inserted  in  the  Notice 
calling  the  Meeting  at  which  it  is  to  be  moved. 

XL  The  recited  Acts,  and  all  other  Laws,  Statutes,  and 
Usages,  shall  be  and  the  same  are  hereby  repealed,  in  so 
far  as  necessary  to  give  Effect  to  the  Provisions  of  this  Act» 
but  in  all  other  respects  they  shall  remain  in  full  Force 
and  Effect 

XII.  The  First  Valuation  Bolls  made  up  under  the  said 
recited  Acts  and  this  Act  shall  be  for  the  Year  from  Whit 
Sunday  One  thousand  eight  hundred  and  sixty-seven  to 
Whit  Sunday  One  thousand  eight  hundred  and  sixty- 
eight  :  Provided  always,  that  for  such  Year  only  the  Time 
allowed  to  the  Assessor  of  Bailways  and  Canals  for  making 
up  his  Valuation  Boll,  and  transmitting  Copies  thereof  to 
each  Bailway,  Canal,  and  other  Company,  shall  be  and  is 
hereby  extended  to  the  Fifteenth  Day  of  September  next ; 
the  Time  for  complaining  to  the  said  Assessor,  or  lodging 
a  Note  of  Appeal  to  the  Lord  Ordinary  officiating  on  the 
Bills,  or  to  the  Sheriff,  as  the  Case  may  be,  against  any 
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Valuation  made  by  such  Assessor,  shall  be  and  is  hereby 
extended  to  the  Tenth  Day  of  October  next ;  and  the  Time 
for  hearing  and  determining  any  such  Complaint  or  Appeal 
shall  be  and  is  hereby  extended  to  the  Thirtieth  Day  of 
November  next. 


Cap.  LXXXIL 

An  Act  to  alter  certain  DiUies,  and  to  amend  the  Laws  re- 
lating to  the  Customs.    [12th  August  1867.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as  follows  : 

I.  For  the  Words  "  Fifty  Tons"  in  the  Forty-fourth  Sec-  Eeduction 
tion  of  "  The  Customs  Consolidation  Act,  1853,"  relating  ^o^f^L 
to  the  Importation  of  Spirits,  the  Words  "Forty  Tons"  of  ships 
shall  be  substituted,  and  also  for  the  Words  "Fifty  Tons"  g'JSto!"^ 
in  the  Nineteenth  Section  of  the  Act  Twentieth  and  Twen- 
ty-first  Victoria,  Chapter  Sixty-two,   the   Words  "Forty 

Tons"  shall  be  substituted  ;  and  the  said  Sections  shall  be 
read  and  construed  as  if  the  Words  "  Forty  Tons  **  so  sub- 
stituted had  in  each  case  been  originally  inserted  therein 
and  enacted  thereby,  instead  of  "  Fifty  Tons." 

II.  Spirits  may  be  imported  in  Bottles  of  a  larger  Size  Spirits  may 
or  Content  than  Three  Pints,  provided  all  such  Bottles  be  j^'S*^ 
properly  packed  in  Cases,  each  of  which  Cases  shall  not  containing 
contain  a  less  Quantity  than  Two  Gallons  of  Spirits,  and  S^anTwo 
bond  fide  form  Part  of  the  Cargo  of  the  importing  Ship,  Gallons,  in 
and  be  reported.  anT^zl' 

III.  The  Seventy-fifth  Section  of  "  The  Customs  Conso-  Extending 
lidation  Act,  1853,"  shall  extend  to  and  include  all  Vessels  Sect-  76  of 
coming  or  brought  into  any  Port  in  the  United  Kingdom,  vic*  cao7, 
and  in  respect  of  which  any  Officer  of  Customs  may  be  m  to  Ex- 
stationed  in  charge,  either  on  board  thereof  or  otherwise,  Warding 
for  the  due  Protection  of  the  Bevenua  Ships. 

IV.  The  Forty-fourth  Section  of  the  Act  Second  and  ^^f  p^ 
Third  of  Victoria,  Chapter  Seventy-one,  shall  not  be  nottoM>piy 
deemed  to  apply  to  any  jOfifence  against  this  or  any  other  to  CiiBtoms 
Act  relating  to  the  Customs.  Om^n 

V.  The  Words  *' United  Kingdom"  in  the  Second  Sec-  offec^* 
tion  of  "The  Customs  Duties  Consolidation  Act,  I860,''  vict*iio. 
are  hereby  declared  to  apply  to  and  include  only  Great  Umited. 
Britain  and  Ireland, 

VI.  All  British  Goods  brought  back  into  the  United  King-  to  substi- 
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dom,  being  of  sach  a  Kind  or  Description  as,  if  Foreign, 
would  be  liable  to  any  Duty  of  Customs  on  Importation, 
shall  be  deemed  to  be  Foreign,  and  liable  to  the  same 
Duties,  Bules,  Eegulations,  and  Bestrictions  as  Foreign 
Goods  of  the  like  Kind  or  Description ;  but  if  the  same 
shall  be  brought  back  within  Five  Years  from  the  Time  of 
the  Exportation  thereof,  and  it  shall  be  proved  to  the  Sar 
tisfaction  of  the  Commissioners  of  Customs  that  they  are 
British  Goods  returned,  the  same  may  be  entered  by  Bill 
of  Store,  containing  such  Particulars  and  in  such  Manner 
and  Form  as  the  said  Commissioners  shall  direct: 
Provided  always,  that  aU  Com,  Grain,  Meal,  and  Flour 
brought  into  the  United  Kingdom  shall  be  deemed  and 
taken  to  be  Foreign  Goods ;  and  all  Goods  brought  into 
the  United  Kingdom  for  which  any  Drawback  of  Excise 
or  Customs  shall  have  been  received  on  Exportation  shall 
be  deemed  and  treated  as  Foreign,  unless  admitted  to  En- 
try by  special  Permission  of  the  Commissioners  of  Cus- 
toms, and  on  Bepayment  of  such  Drawback ;  and  all 
Foreign  Goods  on  Be-importation  into  the  United  King- 
dom, whether  they  shall  have  paid  Duty  on  their  First 
Importation  or  not,  shall  be  liable  to  the  same  Duties, 
Bules,  Begulations,  and  Bestrictions  as  if  then  imported  for 
the  First  Time  :  Provided  also,  that  if  any  Brilish  Goods 
brought  into  the  United  Eangdom  bear  the  Brand  or  Mark 
of  any  British  Manufacturer,  the  same  shall  be  admitted 
to  Entry  as  such,  without  a  Bill  of  Store,  if  the  Proprietor 
of  such  Brand  or  mark,  or  his  legal  representative,  shall 
give  his  Consent  in  Writing  to  the  Delivery  thereof. 

VII.  When  any  Warehoused  Goods  are  removed  under 
Bond  from  a  Customs  Warehouse  at  one  port  to  be  ware- 
housed at  another  Port,  or  for  Exportation  therefrom,  such 
Goods  shall,  within  Forty-eight  Hours  after  Arrival  at 
such  Port,  and  on  or  before  the  Entry  thereof  for  Be- 
warehousing,  Exportation,  or  otherwise,  be  produced  to 
the  proper  Officers  of  Customs  at  such  last-mentioned 
Port,  although  the  Time  prescribed  in  such  Bond  for  the 
Bemoval,  Be-warehousing,  or  Exportation  of  such  Goods 
shall  not  have  expired,  and  if  not  so  produced  the  Bond 
under  which  the  same  are  removed  shall  be  forfeited,  and 
may  be  put  in  Suit,  in  the  same  Manner  as  if  the  Begula- 
tion  hereby  made  formed  Part  of  the  Condition  of  such 
Bond. 

VIII.  Upon  the  Importation  into  Great  Britain  or  Ire- 
land of  the  following  Goods,  and  in  lieu  of  any  Duties  now 
chargeable  thereon,  the  following  Duties  shall  be  charged ; 
namely,  upon  every  Gallon  of  Sulphuric  Ether  Twenty- 
five  Shillings,  and  upon  every  Gallon  of  Collodion  Twenty- 
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four  Shillings,  and  npon  Naphtha  or  Methylib  Alcohol 
purified  by  means  of  Filtration  or  other  Process  Ten  Shil- 
lings and  Fivepence  for  every  Gallon  of  the  Strength  of 
Proof  ascertained  by  Syke^  Hydrometer,  and  so  in  propoi^ 
tion  for  any  greater  or  less  Strength  than  the  Strength  of 
Proof,  and  for  any  greater  or  less  Quantity  than  a  Gallon. 

IX.  It  is  hereby  declared.  That  the  Words  "  any  Spirits"  Definition 
in  the  Ninth  Section  of  the  Act  of  the  Twenty-eighth  and  2    ^^sj)!- 
Twenty-ninth  of  Victoria,  Chapter  Ninety-eight,  shall  not  nts'^in 
authorise  the  Use  of  flavoured  or  compounded  British  28*&29^' 
Spirits  in  the  fortifying  of  Wine  in  a  Customs  Warehouse.  Vict  o.  98. 

X.  Whenever  any  Goods  are  reported  in  Transit,  and  Shipping 
entered  or  required'  to  be  entered  as  Goods  in  Transit,  the  p  "  fj^fte 
Person  entering  the  same  shall  furnish  to  the  proper  Officer  for  Goods 
of  the  Customs  a  Shipping  Bill,  containing  an  accurate  Ac-  ^  Transit 
count  of  the  Quantity  and  Description  of  the  Goods,  and 

of  the  Value  of  such  of  them  as  were  formerly  chargeable 
with  Duty  at  Value  on  Importation,  together  with  a  Dup- 
licate of  such  Shipping  Bill,  and  shall  comply  with  the 
Kules  and  Regulations  for  the  Time  being  of  the  Commis- 
sioners of  Customs  respecting  the  Shipment  and  Clearance 
of  such  Goods  ;  and  in  case  such  Goods  are  found  not  to 
correspond  with  the  Particulars  contained  in  such  Shipping 
Bill,  the  same  may  be  detained  until  the  Discrepancy  is 
explained  to  the  Satisfaction  of  the  Commissioners  of  Cus- 
toms, who  may  thereupon  restore  the  same,  on  such  Terms 
as  they  may  deem  proper ;  and  any  Person  entering  Goods 
in  Transit  who  shall  refuse  or  neglect  to  furnish  such 
Shipping  Bill  and  Duplicate,  or  either  of  them,  to  such 
Officer,  shall  forfeit  a  Penalty  of  Forty  Shillings. 

XI.  If  any  Goods  upon  which  any  Drawback  shall  be  S!^'**^'^ 
claimed  or  allowed  shall  be  brought  to  any  Quay,  Wharf,  agreehig° 
or  other  Place  to  be  shipped  for  Exportation,  or  shall  be  'J^*^  s.Jl^P- 
actually  shipped,  and  shall,  on  Examination  by  the  proper  Forfeit^ 
Officers  of  Customs,  be  found  not  to  agree  in  Quantity, 
Quality,  and  Description  with  the  Entry  in  the  Shipping 

Bill,  Debenture,  or  other  proper  Document  or  Authority 
for  Allowance  of  Drawback  on  Shipment,  or  shall  be  found 
to  be  of  less  Value  for  Home  Use  than  the  Amount  of  the 
Drawback  claimed,  aU  such  Goods,  and  the  Package  con- 
taining the  same,  with  all  other  the  Contents  therein,  shall 
be  forfeited ;  and  the  Person  or  Persons  entering  such  persons 
Goods,  and  claiming  the  Drawback  thereon,  or  claiming  rJiw^^k 
more  Drawback  on  any  Goods  than  the  Value  thereof,  or  thereon,  or 
than  shall  be  legally  due  thereon,  shall  in  any  and  every  due7to**op- 
such  Case  forfeit  and  pay  a  Sum  of  One  hundred  Pounds,  feit  Treble 
or  treble  the  Value  of  such  Groods  so  entered,  or  of  the  L.ioa  ^^ 
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Amount  of  the  Drawback  claimed,  at  the  Election  of  the 
Commissioners  of  Customs. 

XII.  If  any  Goods  liable  to  Duty  on  Importation,  or 
taken  from  the  Warehouse  to  be  exported,  or  entitled  to 
Drawback  on  Exportation,  or  exported  under  Bond^  which 
are  enumerated  in  the  Content  of  any  Ship,  shall  not  be 
duly  shipped  before  the  Departure  of  such  Ship,  or  shall 
not  be  duly  certified  by  the  proper  OflScer  as  short  shipped, 
such  Goods  shall  be  forfeited  ;  or  if  any  such  Goods  shall 
be  taken  on  board  such  ship,  not  being  enumerated  in  such 
Content,  the  Master  of  such  Ship  shall  forfeit  the  Sum  of 
Five  Founds  in  respect  of  every  Package  of  such  Goods ; 
and  if  any  Goods  duly  shipped  on  board  such  Ship  shall  be 
unshipped,  or  landed  at  any  other  place  than  that  for  which 
they  shall  have  been  cleared,  unless  otheiwise  accounted 
for  to  the  Satisfaction  of  the  Commissioners  of  Customs, 
the  Master  of  such  Ship  shall  forfeit  a  Sum  equal  to  treble 
the  Value  of  the  Goods  so  landed. 

XIII.  The  Provisions  contained  in  the  several  Acts  re- 
lating to  the  Customs  with  reference  to  the  Exportation  of 
warehoused  Goods  shall  be  deemed  to  apply  to  and  in- 
clude Goods  liable  to  Duties  of  Customs  transhipped,  and 
Goods  exported  on  Drawback. 

XIV.  If  any  Goods  in  respect  of  which  Bond  shall  be 
given  for  the  Exportation  thereof  in  any  Ship  shall  not  be 
duly  exported  in  such  Ship,  or  be  re-warehoused,  within 
Fourteen  Days  after  the  final  Clearance  of  such  Ship,  the 
Person  or  Persons  entering  the  same  shall  be  liable  to  a 
Penalty  of  Five  Pounds,  unless  they  shall  in  the  meantime 
have  been  entered  for  Exportation  under  Bond  in  some 
other  Ship,  in  which  Case  the  Person  or  Persons  entering 
the  same  shall  be  liable  to  a  Penalty  of  Five  Pounds,  un- 
less the  same  shall  be  exported  in  or  re-warehoused  within 
Fourteen  Days  after  the  final  Clearance  of  such  last-men- 
tioned Ship. 

XV.  British  or  Irish  Spirits  may  be  exported  from  Oreat 
Britain  or  Ireland  to  Parts  beyond  the  Seas,  or  be  removed 
to  the  Isle  of  Man,  in  Casks  of  the  Content  of  Nine  Gallons 
each  at  the  least ;  but  no  British  or  Irish  Spirits  shall  be 
removed  or  exported  from  the  Isle  of  Man  to  any  other 
Part  of  the  United  Elingdom,  under  pain  of  Forfeiture 
thereof. 

XVI.  Spirits  to  which  any  sweetening  or  colouring  mat- 
ter or  any  other  Ingredient  may  have  been  added  in  a 
Customs  Warehouse,  under  the  Provisions  of  the  Seventh 
Section  of  an  Act  passed  in  the  Twenty-eighth  and  Twenty- 
ninth  Years  of  Her  Majesty's  Beign,  Chapter  Ninety-eight, 
may,  notwithstanding  anything  to  the  contrary  contained  in 
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the  said  last-mentioned  Act,  be  removed  for  Exportation  or  *<>  ^}^^^ 
Shipment  as  Stores,  under  such  Regulations  as  the  Com-  "^  *** 
missioners  of  Customs  shall  appoint,  to  any  other  approved 
Customs  Warehouse  in  the  same  or  at  any  other  Port,  pro- 
vided such  Spirits  be  drawn  off  into  Imperial  or  reputed 
Quart  or  Pint  Bottles,  and  be  packed  in  Cases  containing 
not  less  than  One  Dozen  Quarts  or  Two  Dozen  Pints. 

XVIL  Wine  for  Exportation  may  be  fortified  in  Bond,  Wine  may 
by  permission  of  the  Commissioners  of  Customs,  to  a  greater  ^  mowf^ 
Degree  of  Strength  than  Forty  per  Cent,  of  Proof  Spirit,  if  than  4o  per 
it  appear  to  them  to  be  necessary  for  the  Preservation  of  Expoiial 
such  Wine  during  the  Voyage.  tion. 

XVIII  Whenever  any  OflBcer  or  other  Person  in  the  Penalty,  on 
Service  or  Employment  of  the  Customs,  and  having  a  Com-  cStoms*' 
mission  or  Deputation  from  the  Commissioners  of  that  Be-  notdeiiver- 
venue,  shaU  cease  to  be  employed  in  such  Service,  and  shall  {^Lmi 
for  the  Space  of  One  Week  after  he  shall  cease  to  be  in  such  sions^or" 
Service  or  Employment  neglect  or  refuse  to  deliver  up  such  ^epuia- 
Commission  or  Deputation,  every  such  Person  shall  be  li-  i^ur^^ 
able  to  be  proceeded  against  for  such  Ofifence  before  any  ^^^^  Ac- 
Justice  of  the  Peace,  who  is  hereby  authorised,  upon  Con- 
viction of  such  Offender,  to  sentence  him  to  imprisonment 
in  any  Gaol  until  the  Offender  shall  deliver  up  such  Com- 
mission or  Deputation,  or  otherwise  account  for  the  same  to 
the  Satisfaction  of  the  Commissioners  of  Customs. 

XIX.  Any  Monies,  Chattels,  or  other  valuable  Securi-  2SS'°  Ac 
ties  which  shall  or  may  be  received  by  any  Officer  or  Clerk  deemed 

in  the  Service  of  the  Customs,  either  as  Duties  of  Customs,  ^^^? 
or  under  or  by  virtue  of  any  Statute,  or  by  the  Order  or  2w!°4  of 4° 
Direction  of  the  Commissioners  of  Customs,  or  in  virtue  of 
his  Office  or  Employment,  or  otherwise,  for  the  Use  and 
Service  of  Her  Majesty  or  of  any  Public  Department,  shall 
be  deemed  to  be  Monies,  Chattels,  or  valuable  Securities 
for  the  Public  Service  within  the  Meaning  of  the  Act  of 
the  Second  of  William  the  Fourth,  Chapter  Four. 

XX.  The  Word  "  Boat "  in  the  Two  hundred  and  seventh  "Boat''  in 
Section  of  "The  Customs  Consolidation  Act,  1853,"  shall  l^^^^*  °' 
be  deemed  to  mean,  apply  to,  and  include  any  Vessel  or  Vict  c.  107, 
Boat,  whether  decked,  partially  decked,  or  open,  not  being  BoafflindSr 
of  the  Burden  of  One  hundred  Tons,  and  not  belonging  to  100  Tons, 
any  Ship. 

XXI.  The  Powers  of  Seizure  and  Detention  conferred  Police  an- 
by  the  Two  hundred  and  twenty-third  Section  of  "  The  **>o"sed  to 
Customs  Consolidation  Act,  1853,"  upon  Officers  of  Cus-  ^dSom^ 
toms  or  Excise,  and  others,  shall  extend  to  and  be  conferred  ^^^  ^'"*" 
upon  the  Constables  and  Police  Officers  of  any  County,     ™*'  *^ 
City,  or  Borough  in  the  United  Kingdom,  with  the  Sanc- 
tion of  the  Magistrates  having  Jurisdiction  therein. 
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XXII.  Where  any  Person  against  whom  an  Information 
shall  be  exhibited  before  a  Justice  of  the  Peace  for  any 
Offence  committed  by  such  Person  against  any  Act  relat- 
ing to  the  Customs  shall  be  in  Prison  on  any  Account 
whatever  at  the  Time  appointed  for  the  Hearing  of  such 
Information,  the  Commissioners  of  Customs  shall  cause  to 
be  obtained  and  issued  out  of  the  Court  of  Exchequer  in 
England,  Scotland,  or  Ireland,  as  the  Case  may  require,  a 
Writ  of  Habeas  Corpus  directed  to  the  Governor  or  Keeper 
of  the  Prison  in  which  such  Person  shall  be  confined,  com- 
manding him  to  convey  such  Person  to  the  Place  of  Hear- 
ing to  be  specified  in  such  Writ,  in  order  that  the  said 
Person  may  answer  the  said  Information  and  attend  the 
Trial  thereof ;  and  such  Writ  of  Habeas  Corpus  shall  be 
issued  out  of  either  of  the  said  Courts,  on  Application  made 
by  the  Solicitor  for  the  Customs,  on  behalf  of  the  said  Com- 
missioners, to  any  Baron  or  Judge  of  any  of  the  Superior 
Courts  of  Law  in  England,  Scotland,  and  Ireland  respec- 
tively ;  and  it  shall  be  lawful  for  the  Justices  or  Magis- 
trate before  whom  any  such  Information  shall  be  brought 
for  Adjudication  to  refuse  to  proceed  with  the  said  Informa- 
tion in  the  Absence  of  the  Person  charged,  when  satisfac- 
tory Proof  shall  be  made  that  such  Person  is  confined  in 
Prison. 

XXIII.  If  any  Officer  of  Customs  shall  have  reasonable 
Cause  to  suspect  that  any  uncustomed  or  prohibited  Goods 
are  harboured,  kept,  or  concealed  in  any  House  or  other 
Place  either  in  the  United  Kingdom  or  the  Channel  Islands, 
and  it  shall  be  made  to  appear  by  Information  on  Oath 
before  any  Justice  of  the  Peace  in  the  United  Kingdom, 
or  any  Deemster,  Jurat,  BailifT,  or  other  Magistrate  in  the 
Channel  Islands,  it  shall  be  lawful  for  such  Justice,  Deem- 
ster, Jurat,  Bailiff,  or  othor  Magistrate,  by  special  Warrant 
under  his  Hand,  to  authorize  such  Officer  to  enter  and 
search  such  House  or  other  Place,  and  to  seize  and  carry 
away  any  such  uncustomed  or  prohibited  Goods  as  may 
be  found  therein ;  and  it  shall  be  lawful  for  such  Officer, 
and  he  is  hereby  authorized,  in  case  of  Sesistance,  to  break 
open  any  Door,  and  to  force  and  remove  any  other  Im- 
pediment or  Obstruction  to  such  Entry,  Seaixsh,  or  Seizure 
as  aforesaid ;  and  such  Officer  may,  if  he  see  fit,  avail  him- 
self of  the  Service  of  any  Constable  or  Police  Officer  to  aid 
and  assist  in  the  Execution  of  such  Warrant,  and  any  Con- 
stable or  other  Police  Officer  is  hereby  required  when  so 
called  upon  to  aid  and  assist  accordingly. 

XXIV.  All  Gold  and  SQver  Plate  which  shall  be  im- 
ported from  Foreign  Parts,  and  which  shall  be  sent  to  any 
Assay  Office  in  the  United  Kingdom  at  which  Gold  and 
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Silver  Plate  is  now  or  shall  at  any  Time  hereafter  be  by  Plate  aa- 
Law  required  to  be  assayed,  and  which  when  so  sent  shall  ■•y®^ 
be  then  assayed,  tested,  stamped,  and  marked,  shall,  in 
addition  to  the  Marks  for  the  Time  being  used  at  such 
Assay  Office  for  the  Purpose  of  marking  British  Plate,  be 
marked  with  the  further  mark  of  the  letter  F  on  an  oval 
Escutcheon,  in  order  to  denote  that  such  Gold  or  Silver 
Plate  was  imported  from  Foreign  Parts,  and  was  not 
wrought  or  made  in  England,  Scotland,  or  Ireland  ;  and 
the  Wardens  and  Officers  in  such  and  every  such  Assay 
Office,  and  the  Persons  employed  by  them,  shall  have 
Power  to  impress  and  mark,  and  shall  impress  and  mark, 
such  further  and  additional  Mark,  before  such  Plate  shall 
be  delivered  out  from  such  Assay  Offica 

XXV.  The  Commissioners  of  Customs  may  from  Time  storee  for 
to  Time  establish  Begulations  as  to  the  Quantities,  Custody,  Vessels  de- 
and  Disposal  of  Tobacco,  Spirits,  and  Tea  to  be  used  as  SJ^m'tie 
Stores  by  the  Master,  Crew,  and  Passengers  of  any  Vessel  Channel 
about  to  depart  from  the  Channel  Islands  to  any  Port  in  ^^^• 
the  United  Kingdom,  or  to  any  Fishing  Grounds  at  Sea, 
having  regard  to  the  Time  that  will  be  occupied  in  the  con- 
templated voyage,  the  Tonnage  of  the  Vessel,  and  the 
Number  of  her  Crew  and  Passengers,  the  Particulars  of 

such  Stores  to  be  noted  on  the  Clearance  of  the  Vessel ;  and 
if  they  or  any  Part  thereof  be  landed  in  the  United  King- 
dom from  the  said  Vessel  contrary  to  the  Begulations  so 
established,  or  without  the  Knowledge  or  Permission  of 
the  proper  Officer  of  the  Customs,  they  sliall  be  forfeited, 
and  the  Master  of  such  Vessel  shall,  on  Proof  of  any  such 
Landing  or  Unshipment  forfeit  the  Penalty  of  Twenty 
Pounds. 

XXVI.  Any  Goods  the  Growth  of  the  Ide  of  Man,  or  Goods  the 
there  manufactured  from  Materials  the  Growth  of  the  said  S"*^  ^^ 
Isle,  or  from  Materials  not  subject  to  Duties  in  Great  tureof^Me 
Britain  or  Ireland,  or  from  Materials  upon  which  the  ^¥*'*"2d 
Duty  has  been  paid  in  Great  Britain  or  Ireland,  and  upon  intocHreat 
which  no  Drawback  has  been  subsequently  granted,  may  Bnuin  or 
be  brought  from  the  said  Isle  into  Great  Britain  or  Ire-  certificate^ 
land  without  Payment  of  any  Duty :  Provided  always,  Ac. 

that  any  Goods  may  nevertheless  be  charged  with  such  vi<i.c?9e. 
Proportion  of  such  Duties  as  shall  fairly  countervail  any 
Duties  of  Excise  payable  on  the  like  Sort  of  Goods  the 
Produce  of  that  Part  of  Great  Britain  or  Ireland  into  which 
they  shall  be  brought  or  payable  upon  any  df  the  Materials 
from  which  such  Goods  are  manufactured  ;  and  any 
Articles  either  wholly  or  in  part  manufactured  in  the  said 
Isle  from  any  Materials  upon  which  a  higher  Duty  is  pay- 
able upon  their  Importation  into  Great  Britain  or  Ireland 
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than  on  their  Importation  into  the  Ide  of  Man  maybe 
brought  from  the  said  Isle  into  Oreat  Britain  or  Ireland 
on  Payment  of  the  Duty  payable  on  such  Goods  in  that 
Part  of  Orea^  Britain  or  Ireland  into  which  they  shall  be 
so  brought 

XXVIL  The  several  Parts  of  Acts  set  forth  in  the 
Schedule  to  this  Act  annexed  are  hereby  repealed  to  the 
Extent  to  which  the  same  are  by  such  Schedule  expressed 
to  be  repealed. 

XXVIIL  This  Act  shall  be  registered  in  the  Eoyal 
Courts  of  the  Islands  of  Ovemsey  and  Jersey  respectively, 
and  the  said  Boyal  Courts  respectively  shall  have  fall 
Power  and  Authority  and  are  hereby  required  to  register 
the  sama 

XXIX.  This  Act  shall  come  into  operation  on  the  Day 
of  the  passing  thereof ;  and  in  citing  it  in  other  Acts  of 
ParL'ament  and  in  legsd  Instruments  it  shall  be  sufficient 
to  use  the  Expression  "  The  Customs  Amendment  Act, 
1867." 


SCHEDULE  of  Parts  of  Acts  to  be  repealed. 


Date  of  Act. 


16  &  17  Vict  0. 107. 


1 


nUe  of  Act 


^  The  Ciiatoms  Con- 
soUdationAct,  1853.'' 


If 


II 


11 


18  &  19  Viot  c.  96. 


23  &  24  Viot  0.  UO. 


II 


t1 


It 


II 


II 


II 


n   . 


II 


"The  Supplemental 
Custome  Consoli* 
daUon  Act,  1855.** 

*^  The  Customs  Duties 
Consolidation  Act 
1860." 


Extent  of  Repeat 


So  much  of  the  Table  of  Prohibitiong  and 
Beetriction  Inwards  of  Section  44,  as  re- 
lates to  Parts  of  Articles  as  therein  des- 
cribed, and  so  much  of  the  said  Table  as 
relates  to  Silk  and  Hanufaotores  of  Silk 
as  therein  also  described,  and  so  much  of 
the  Second  Division  of  the  said  Table  as 
permits  Groods  therein  mentioned  to  be 
imported  in  Transit 

Sections  66,  79, 148,  176,  177,  and  178. 

The  following  Words  in  Section  234,  Ti&, 
^  or  of  any  Tea  or  Bilk,  such  Tea  or  Silk 
**  being  of  the  Value  of  Ten  Pounds  or 
"upwardSi"  and  **or  of  any  such  Tea  or 
••  Silk." 

Bo  much  of  the  Table  of  Prohibitions  con- 
taining the  Words  **or  in  Glass  Bottles  or 
"  Stone  Bottles  not  exceeding  the  Sise  ol 
"*  Three  Pint  Bottles,  and  being  really 
**  Part  of  the  Cargo  of  the  importing  Ship^ 
*<  and  duly  reported." 

Bo  much  of  the  ISOtli  Section  of  **Tbe  Cus- 
toms Consolidation  Act,  1858,  as  requires 
a  Comptroller  of  Customs  to  join  with  the 
Collector  in  preparing  and  making  the 
Debentures  and  Certmcates  therein  pre- 
scribed. 

The  Words  "  if  she  have  any  such  Stores  on 
board,"  in  the  last  Paragraph  of  Section 
145. 

Sections  12  and  23. 


So  much  thereof  as  imposes  a  DuW  of  ^1, 
Is.  per  Pair  on  the  Importation  of  Dioe. 
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Cap.  LXXXV. 

An  Act  to  indvde  the  whole  of  the  Burgh  of  Oalashiels 
within  the  County  Sheriffdom,  and  Commissariat  of 
Selkirk— [12th  August  1867.] 

Wherbas  the  Town  or  Burgh  of  Oalashiels  is  situated 
partly  within  the  Jurisdiction  of  the  Sheriff  of  SeUeirkshire 
and  partly  within  the  Jurisdiction  of  the  Sheriff  of  Eooh 
hurgJishire,  and  great  Inconvenience  has  thence  arisen  : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as  follows  : 

I.  The  whole  Territory  contained  within  the  Boundaries  Town  of 
of  the  Town  or  Burgh  of  Oalashiels,  as  the  same  have  been  ^*fi^^®^^ 
fixed  and  defined  under  the  General  Police  and  Improve-  under  25  a 
ment  (Scotland)  Act,  1862,  or  as  the  same  may  be  here-  lOJy^^)e 
after  fixed  a^d  defined  under  the  said  Act,  or  by  or  under  wholly  in 
any  other  Act,  and  whether  the  said  Territory  shall  here-  ®^"* 
tofore  have  been  locally  situated  within  the  County  of  " 
Selkirk  or  the  County  of  Roxburgh,  shall  from  and  after 

the  First  Day  of  October  One  thousand  eight  hundred  and 
sixty-seven  be  held  to  be,  and  be  for  aU  Purposes  whatso- 
ever, except  in  so  far  as  herein-after  provided.  Part  of  the 
County,  Sheriffdom,  and  Commissariot  of  Selkirk. 

II.  For  all  Purposes  of  the  Acts  regulating  the  Valua-  Not  to 
tion  of  Lands  and  Heritages  and  the  E^istration  of  Voters-  l^Sa»tion, 
the  Lands  and  Heritages  within  the  Territory  specified  in  ortheBigLt 
the  First  Section  hereof  shall  continue  to  be  and  shall  be  fop^Melm- 
deemed  to  be  within  the  County  or  Sheriffdom  in  which  benofPar- 
they  were  severally  locally  situated  before  the  passing  of  ^™«"*- 
this  Act,  and  nothing  herein  contained  shall  affect  any 

Bight  or  the  Mode  of  levying  and  recovering,  or  any  Obli- 
gation to  pay,  any  Tax,  Bate,  or  Impost,  except  any  Bate 
levied  under  the  Authority  of  the  recited  Act,  or  the  Bight 
of  being  registered  as  a  Voter  or  of  voting  for  a  Brepresen- 
tative  in  Parliament 

III.  Nothing  herein  contained  shall  affect  any  Action  Pending 
or  Proceeding   instituted  or  raised  before  the  Courts  of  ^°^°]^"?^ 
Roxburghshire  previous  to  the  said  First  Day  of  October  ed. 

One  thousand  eight  hundred  and  sixty-seven,  and  the 
same  shall  be  proceeded  with,  determined,  and  followed 
forth,  by  Diligence  or  otherwise,  as  if  this  Act  had  not 
passed. 
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Cap.  XC. 

An  Act  to  aUer  certain  duties  and  to  amend  (he  Laws  relat- 
ing to  the  Inland  Revenue. — [12th  August  1867.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 


Alteration 
of  Exoise 
Duties  on 
Licences  to 
deal  in 
Gold  and 
Silver 
PUte. 


As  to  Excise. 

J.  In  lieu  of  the  Duties  now  payable  in  Oreat  Britain 
on  Licences  to  Persons  trading  in,  vending,  or  selling  Grold 
or  Silver  Plate,  and  in  Ireland  on  Licences  to  Persons  to 
sell  or  make  Gold  or  Silver  Plate,  there  shall  from  and 
after  the  Fifth  Day  of  Jvly  One  thousand  eight  hundred 
and  sixty-seven  be  charged  and  paid  the  following  Excise 
Duties  on  Licences  to  deal  in  Plate  to  be  taken  out  yearly 
in  the  United  Kingdom  by  the  Persons  herein-after  men- 
tioned ;  (that  is  to  say,) 

By  every  Person  who  shall  trade  in  or  sell  any  Article 
composed  wholly  or  in  part  of  Gold  or  Silver,  in 
respect  of  every  House,  Shop,  or  other  Place  in 
which  his  Trade  or  Business  shall  be  carried  on— 
Where  the  Gold  shall  be  above  Two  Penny- 
weights and  under  Two  Ounces  in  Weight,  or 
the  Silver  above  Five  Pennyweights  and  under 
Thirty  Ounces  in  Weight,  the  Sum  of  Two 
Pounds  Six  Shillings : 
Where  the  Gold  shall  be  of  the  Weight  of  Two 
Ounces  or  upwards,  or  the  Silver  of  the  Weight 
of  Thirty  Ounces  or  upwards,  the  Sum  of  Five 
Pounds  Fifteen  Shillings : 
By  every  Person  duly  licensed  as  a  Hawker,  Pedlar, 
or  Petty  Chapman  who  shall  sell  in  the  ordinary 
Course  of  his  trading  as  a  Hawker,  Pedlar,  or  Petty 
Chapman  any  Article  composed  wholly  or  in  part 
of  Gold  or  Silver,  the  same  Duties  as  above  men- 
tioned according   to  the  Weight  of  the  Gold  or 
Silver. 
By  every  Pawnbroker  who  shall  trade  in  or  sell  any 
Article  composed  wholly  or  in  part  of  Gold  or  Silver, 
or  who  shall  take  in  Pawn,  or  deliver  out  of  Pawn, 
any  such  Article  in  respect  of  every  House,  Shop, 
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or  other  Place  in  which  his  Trade  or  Business  shall 
be  carried  on,  the  sum  of  Five  Pounds  Fifteen 
Shillings  : 
By  every  Sefiner  of  Gold  or  Silver  in  respect  of  every 
House^  Shop,  or  other  Place  as  aforesaid,  the  sum 
of  Five  Pounds  Fifteen  Shillings : 

II.  The  Duties  granted  by  this  Act  on  Licences  to  deal  in  proTisions 
Plate  and  the  said  Licences  shall  be  Excise  Duties  and  ^fj^*^®' 
Licences,  and  shall  be  under  the  Management  of  the  Com-  apply  to 
missioners  of  Inland  Revenue,  and  all  the  Powers,  Provi-  the  feutiee 
sions.  Clauses,  Regulations,  and  Directions  contained  in  or  ScenceL 
imposed  by  any  Act  relating  to  Excise  Duties  or  Licences, 

or  to  Penalties  under  Excise  Acts,  and  now  or  hereafter  in 
force,  shall  respectively  be  of  full  Force  and  EflFect  with 
respect  to  the  Duties  by  this  Act  granted,  and  the  Licences 
relating  thereto,  and  to  the  Penalties  hereby  imposed,  so 
far  as  the  same  are  applicable,  and  shall  be  observed, 
applied,  and  enforced  for  and  in  the  collecting,  securing, 
and  recovering  of  the  said  last-mentioned  duties  and  Pen- 
alties hereby  granted  and  imposed  respectively,  and  the 
granting  and  Management  of  die  said  Licences,  and  other- 
wise in  relation  to  the  said  Duties,  Penalties,  and  licences, 
so  far  as  the  same  shall  be  consistent  with  and  not  super- 
seded by  the  express  Provisions  of  this  Act,  as  fully  and 
effectually  as  if  the  same  had  been  herein  repeated  and 
specially  enacted  with  reference  to  the  said  last-mentioned 
Duties,  Penalties,  and  Licences  respectively. 

III.  Every  Person  who  shall  do  any  Act,  or  carry  on  Penalty  for 
any  Trade  or  Business  for  which  a  Licence  to  deal  in  Plate  pJJ^'^^i^. 
is  required  by  this  Act,  without  having  in  force  a  proper  out 
Licence  authorizing  him  so  to  do,  shall  for  every  Offence  Jjj^'*^®' 
forfeit  the  Sum  of  Fifty  Pounds ;  and  in  any  Proceeding 

for  the  Recovery  of  such  Penalty  it  shall  be  sufficient  to 
allege  that  the  Defendant  did  deal  in  Plate  without  a  pro- 
per Licence  in  that  Behalf,  and  it  shall  not  be  necessary 
further  or  otherwise  to  describe  the  Offence. 

IV.  No  Licence  to  deal  in  Plate  shall  be  necessary  to  ^V^*« 
enable  any  Person  to  trade  in,  or  sell,  or  to  take  in  Pawn,  n^^oLes' 
or  deliver  out  of  Pawn,  Gold  or  Silver  Lace,  or  Gold  or  wry  for  the 
Silver  Wire,  Thread,  or  Fringe.  illii,  Wiw, 

V.  All  Articles  sold  or  offered  for  Sale,  or  taken  in  Pawn  Ac 

or  delivered  out  of  Pawn,  and  alleged  to  be  composed  ^J^w  or 
wholly  or  in  part  of  Gold  or  Silver,  shall,  for  the  Purposes  Siirertobe 
of  this  Act,  be  deemed  and  taken  to  be  composed  of  Gold  ^^  ^ 
and  Silver  respectively  as  alleged  ;  and  if  upon  the  Hear- 
ing of  any  Information  for  any  Offence  against  this  Act 
any  Questions  shall  arise  touching  the  Quantity  of  Gold  or 


62 


80®  &  31**  TlCTOELaB,  CAP.  90. 


FlAte  Li- 
ceaces  to 
expire  on 
5th  JuW  in 
each  y«*or. 


BQpeal  of 
Enact- 
ments 
specified  in 
Schedule 
A. 

Repealing^ 
so  much  of 
Acts  as 
require 
Entries  to 
be  made  by 
Coffee,  Tea, 
and  To- 
bacco 
Dealers. 


Section  25 
of  6  G.  4^ 
o.  81,  to 
continue  in 
force  with 
respect  to 
Tea  and 
Tobacco 
Dealers. 


Power  to 
OfficeFB  of 
Excise  to 
examine 
Coffee,Tea, 
Tobacco, 
Ac,  in  pos- 
session of 
Dealexv. 


Silver  contained  in  any  Article  the  Proof  of  such  Quantity 
shall  lie  upon  the  Defendant 

VI.  Every  Licence  to  deal  in  Plate  taken  out  under  this 
Act  shall  he  dated  the  Day  on  which  the  same  shall  be 
granted,  and  shall  expire  on  the  Fifth  Day  of  Jviy  next 
after  the  granting  of  the  same  ;  Provided  that  every  Per- 
son who  at  the  Time  of  the  passing  of  this  Act  shall  be 
the  Holder  of  a  Licence  to  sell  or  make  Gold  or  Silver 
Plate  in  Ireland,  expiring  on  the  Fifth  Day  of  January  in 
the  Year  One  thousand  eight  hundred  and  sixty-eight,  shall, 
if  he  shall  take  out  a  Licence  to  deal  in  Plate  under  this 
Act  at  any  Time  before  the  First  Day  of  February  in  the 
same  Year,  be  entitled  to  have  the  same  upon  Payment  of 
One  Half  the  Duty  chargeable  upon  such  Licence  under 
this  Act. 

VII.  The  several  Sections  and  Parts  of  Sections  of  the 
Acts  specified  in  the  Schedule  A  to  this  Act  annexed  shall 
be  repealed,  save  as  to  any  Duties  due  or  in  arrear,  and  as 
to  any  Penalties  incurred  on  or  before  the  passing  of  this 
Act. 

VIII.  So  much  of  any  Act  as  requires  a  Seller  of  or 
or  Dealer  in  Coffee,  Tea,  Cocoa  Nuts,  or  Chocolate  to  make 
Entry  of  any  Premises  for  the  keeping  or  selling  the  same 
is  hereby  repealed,  and  so  much  of  any  Act  as  requires  a 
Dealer  in  and  Setailer  of  Tobacco  or  Snuff  to  make  Entry 
of  any  Premises  for  storing,  keeping,  or  selling  of  Tobacco 
or  Snuff  is  also  hereby  repealed :  Provided  that  where  a 
Manufacturer  of  Tobacco  or  Snuff  shall  be  a  Dealer  there- 
in or  Betailer  thereof  in  any  Premises  adjoining  his  Mann- 
factory  such  Premises  shall  be  entered  together  with  the 
Manufactory. 

IX.  Notwithstanding  the  Enactment  contained  in  the 
preceding  Section,  the  Provisions  of  Section  Twenty-five  of 
the  Act  of  the  Sixth  of  Oeorge  the  Fourth,  Chapter  Eighty- 
one,  shall  continue  in  force,  and  be  deemed  to  apply  to 
every  Person  who  shall  have  taken  out  a  Licence  to  trade 
in  or  sell  Coffee,  Tea,  Cocoa  Nuts,  or  Chocolate,  or  a  Licence 
to  deal  in  or  sell  Tobacco  or  Snuff ;  and  in  the  Construction 
of  the  said  Section  Twenty-five  in  relation  to  such  Person 
the  Expression  "  entered  Premises ''  shall  be  deemed  to 
mean  the  Premises  wherein  his  Trade  or  Business  is  exer- 
cised or  carried  on. 

X.  It  shall  be  lawful  for  any  Officer  of  Excise  at  any 
Time  (but  if  between  the  Hours  of  Eleven  at  Night  and 
Five  in  the  Morning,  then  in  the  presence  of  a  Constable 
or  other  lawful  Peace  Officer,)  to  enter  into  the  Premises 
of  every  Person  who  shall  sell  or  deal  in  or  who  shall  have 
taken  out  a  Licence  to  sell  or  deal  in  Coffee,  Tea^  Cocoa 
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Nuts,  Chocolate,  Tobacco,  or  SnufiT,  and  to  examine  all 
Coffee,  Tea,  Cocoa  Nuts,  Chocolate,  Tobacco,  or  Snuff,  in 
the  Premises  of  such  Person. 

XI.  So  much  of  Section  Five  of  the  Act  passed  in  the  Part  of 
Fourth  and  Fifth  Years  of  the  Eeign  of  King  WUliam  the  of4*&^5  w. 
Fourth,  Chapter  Fifty-one,  as  enacts  that  the  OlBBcer  of  i.  c,  6i,  re- 
Excise  who  shall  have  received  such  Entry  as  is  in  the  Enufesl're- 
said  Section  mentioned  shall  copy  the  same  into  the  Book  pealed. 
kept  and  known  by  the  name  of  the  General  Entry  Book 
for  the  Division  or  Eide  in  which  the  House,  Building, 
fioom  or  Place,  Vessel  or  Utensil  described  in  such  Entry 
shall  be  intended  to  be  used,  and  that  the  Supervisor  of 
the  District  shall  examine  and  compare  the  Copy  so  made 
in  such  Book  as  aforesaid  with  the  original  Entry,  is  here- 
by repealed,  except  as  to  any  Entry  made  before  the  pas- 
sing of  this  Act. 

XII.  The  Commissioners  of  Inland  Revenue  shall  furnish  Entries  to 
the  Officer  of  Excise  of  every  Division  or  Eide  with  a  Book,  ^^^''^ 
to  be  called  the  General  Entry  Book  of  such  Division  or  which  is  to 
Ride,  and  such  Officer  upon  receiving  any  such  Entry  as  is  5^^*[n 
mentioned  in  the  said  Fifth  Section  of  the  Act  of  the  Fourth  any  legal 
and  Fifth  of  Kmg  William  the  Fourth,  Chapter  Fifty-one,  P'-«<»«i- 
shall  forthwith  securely  affix  the  same  in  such  Book,  and  *"*' 
such  Officer  on  his  being  removed  from  such  Division  or 
Eide  shall  deliver,  over  such  Book,  together  with  the  Entries 
contained  therein,  to  the  Officer  succeeding  him  in  such 
Division  or  Ride ;  and  where  upon  the  Tnal  of  any  In- 
dictment, Information,  Action,  Suit,  or  Prosecution,   or 
upon  any  other  legal  or  judicial  Proceeding  whatsoever, 
any  Question  shall  be  made  or  shall  arise  whether  any 
House,  Building,  Room  or  Place,  Vessel  or  Utensil  of  which 
Entry  is  required  to  be  made  under  any  Act  of  Parliament 
relating  to  the  Revenue  of  Excise  was  entered  by  the  Per- 
son by  whom  the  same  shall  have  been  used,  it  shall  be 
deemed  and  taken  to  be  sufficient  Proof  of  such  Entry  if 
upon  the  Production  by  any  Officer  of  Excise  of  the  said 
General  Entry  Book  of  the  Division  or  Ride  in  which  such 
House,  Building,  Room  or  Place,  Vessel  or  Utensil  shall 
have  been  used,  such  House,  Building,  Room  or  Place,  Vessel 
or  Utensil,  shallbe  found  in  any  Entry  contained  in  such  Book 
purporting  to  have  been  made  by  any  such  Person  without 
further  Evidence ;  and  if  upon  the  Production  of  such  Book 
on  such  House,  Building,  Room  or  Place,  Vessel  or  Utensil 
shall  be  found  in  any  Entry  contained  therein,  or  if  found 
shall  appear  to  have  been  entered  for  another  or  different 
Purpose  than  the  Purpose  for  which  the  same  shall  be 
charged  or  alleged  to  have  been  used  by  such  Person,  every 
such  House,  Building,  Room  or  Place,  Vessel  or  Utensil 
shall  be  deemed  and  taken  to  be  unentered,  unless  by  other 
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Sects.  4  ft  6 
of  1  W.  4. 
c  64,  relat- 
ing to  Beer 
EetaQers 
Bonds, 
repealed. 
Sect  22  of 
Petty  Ses- 
sions (Ire- 
land) Act, 
1851,  not  to 
apply  to 
Penalties 
under  1  &  2 
W.  4.  c.  65, 
as  to  Illicit 
Distilla- 
tion. 


Provisions 
contained 
in  Sect  8. 
of  26  Vict 
o.  22.  ex- 
tended to 
idl  Brew- 
ers. 


Sect  19  of 
19  A  20 
Vict  0.  34, 
extended 
to  roasted 
Halt  in 
possession 
of  a  Brew- 
er. 


Undried 
lialtin 


Evidence  the  contrary  be  made  to  appear:  Provided  aiways, 
that  nothing  herein  contained  shall  be  deemed  to  repeal  or 
alter  the  Provisions  of  any  former  Act  relating  to  the  Proof 
of  any  such  Entry  as  aforesaid  made  before  the  passing  of 
this  Act 

XIII.  Sections  Four  and  Five  of  the  Act  passed  in  the 
First  Year  of  the  Eeign  of  King  William  the  Fourth,  Chapter 
Sixty-four,  relating  to  Bonds  to  be  entered  into  by  Persons 
requiring  Licences  to  retail  Beer  under  that  Act,  are  hereby 
repealed. 

XIV.  Whereas  the  Twenty-second  Section  of  the  Petty 
Sessions  (Ireland)  Act,  1851,  contains  a  Provision  that  in 
every  Case  of  summary  Jurisdiction  where  the  Justices 
shall  be  authorized  to  award  any  penal  or  other  Sum  they 
may  order  that  the  same  shall  be  paid  either  forthwith  or 
at  such  Time  as  they  shall  see  fit  to  fix :  Be  it  enacted, 
That  the  said  Provision  shall  not  extend  to  any  Penalty 
which  shaU  be  awarded  for  any  Offence  committed  against 
the  Provisions  of  the  Act  of  the  First  and  Second  Years  of 
the  Eeign  of  King  William  the  Fourth,  Chapter  Fifty-five, 
intituled  An  Act  to  consolidate  and  amend  the  Laimfor 
suppressing  the  illicit  making  of  Malt  and  DistUkUion  of 
Spirits  in  Ireland. 

XV.  The  Provisions  contained  in  the  Eighth  Section  of 
the  Act  passed  in  the  Twenty-fifth  Year  of  the  Beign  of  Her 
present  Majesty,  Chapter  Twenty-two,  shall  extend  to  and 
be  applied  and  put  in  force  in  the  Case  of  every  Brewer  of 
Beer  for  Sale,  whether  he  shall  have  taken  out  a  Licence 
as  a  Brewer  of  Beer  for  Sale  for  the  First  Time  or  otherwise 

XVI.  Whereas  by  the  Nineteenth  Section  of  the  Act 
passed  in  the  Nineteenth  and  Twentieth  Years  of  the  Beign 
of  Her  Majesty,  Chapter  Thirty-four,  it  is  enacted,  that  all 
Corn  or  Grain  found  in  the  Custody  or  Possession  of  any 
Eoaster  of  Malt  or  Dealer  in  Boasted  Malt,  which  Com  or 
Grain  shall  not  have  germinated  to  such  a  Degree  that  the 
Plumule  thereof  shall  have  been  elongated  to  the  Extent 
of  One  Half  of  the  Length  of  the  Grain,  shall  be  deemed 
to  be  unmalted  Corn  or  Grain  within  the  Meaning  of  an 
Act  passed  in  the  Second  Session  of  Parliament  holden  in 
the  Fifth  Year  of  Her  Majesty's  Beign,  Chapter  Thirty : 
Be  it  enacted.  That  all  roasted  Corn  or  Grain  found  in  the 
Custody  or  Possession  of  any  Brewer  of  Beer  for  Sale  which 
shall  not  have  germinated  to  the  Degree  aforesaid,  subject 
as  in  the  recited  Enactment  is  expressly  provided,  shall  be 
deemed  to  be  unmalted  Corn  or  Grain  within  the  Meaning 
of  the  Seventeenth  Section  of  an  Act  passed  in  the  First 
Year  of  the  Beign  of  His  late  Majesty  King  William  the 
Fourth,  Chapter  Fifty-one  3  and  that  all  Com  or  Grain, 
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whether  roasted  or  unroasted,  found  in  the  Custody  or  i»M««»'j»n 
Possession  of  any  Eoaster  of  Malt  which  shall  not  have  Roaster  to 
been  perfectly  dried  upon  the  Kiln  at  the  Malthouse  at  bedeem^ 
which  the  same  shall  have  been  steeped  to  be  made  into  orSu.^ 
Malt,  shall  also  be  deemed  to  be  unmalted  Corn  or  Grain 
within  the  Meaning  of  the  said  Act  of  the  Second  Session 
of  Parliament  holden  in  the  Fifth  Year^  of  Her  Majesty's 
Eeign. 

XVII.  If  any  Person  shall  solicit,  take,  or  receive  any  ^«°«^^_ 
Order  for  Spirits,  Wine,  or  other  Article,  for  the  dealing  in,  liS^nsed 
retailing,  or  selling  whereof  an  Excise  Licence  is  by  Law  ?®?^® 
required,  without  having  in  force  a  proper  Excise  licence  Troveiiers 
authorising  him  so  to  do,  he  shall  forfeit  the  Penalty  im-  ^riictn«ed 
posed  by  Law  upon  a  Person  dealing  in,  retailing,  or  sell-  aolicitln^ 
ing  such  Article  without  having  an  Excise  Licence  in  force  grd«r»  for 
authorizing  him  so  to  do  ;  and  in  any  Case  in  which  the  'v^t^efio. 
Place  of  Business  or  Besidence  of  the  Offender  shall  not 

be  known  to  the  Officer  of  Excise  who  shall  exhibit  any 
Information  for  the  Eecovery  of  such  Penalty  as  aforesaid, 
or,  if  known,  shall  be  out  of  the  United  Kingdom,  it  shall 
be  sufficient  service  of  the  Notice  and  Summons  reqtiired 
to  be  given  to  a  Defendant  by  any  Law  of  Excise  if  the 
same  be  left  at  the  House  or  Place  where  the  Offender  shall 
have  solicited,  taken,  or  received  any  such  Order  as  afore- 
said, addressed  to  such  Offender :  Provided  always  that, 
nothing  herein  contained  shall  be  deemed  to  apply  to  the 
sale  of  any  Spirits  or  Foreign  Wine  while  the  same  shall 
be  and  remain  in  the  Warehouse  or  Warehouses  in  which 
the  same  shall  have  been  deposited,  lodged,  or  secured 
according  to  Law,  before  Payment  of  Duty  upon  the  Im- 
portation thereof,  where  such  Spirits  or  Foreign  Wine  shall 
be  sold  in  a  Quantity  not  less  than  One  hundred  Gallons 
at  One  Time,  or  to  impose  a  Penalty  upon  a  bona  fide 
Traveller  taking  Orders  for  Goods  which  his  Employer  is 
duly  licensed  to  deal  in  or  sell 

XVIII.  After  the  First  Day  of  October  in  the  Year  of  Kednction 
our  Lord  One  thousand  eight  hundred  and  sixty-seven  the  liwd^*''* 
annual  Duty  payable  upon  a  Licence  to  be  taken  out  by  a  to  Retailers 
Retailer  of  Methylated  Spirit  under  the  Provisions  con-  al^ia  g**^^^ 
tained  in  the  Act  passed  in  the  Twenty-fourth  and  Twenty- 
fifth  Years  of  Her  Majesty's  Peign,  Chapter  Ninety-one, 

shall  be  the  sum  of  Ten  Shillings. 

XIX.  Whereas  by  an  Act  passed  in  the  Fifth  and  Sixth  Lime  and 
Years  of  Her  Majesty's  Reign,  Chapter  Ninety-three,  Lime  S^^nuff  * 
Water  is  permitted  to  be  used  in  the  Manufacture  of  Welsh  not  to  ex- 
and  Irish  Snuff,  and  it  is  expedient  to  limit  thei  Quantity  of  ^^^^ 
Lime  that  may  be  used  in  such  Manufacture :  Be  it  enacted,  tions. 
Ihat  if  any  Person  being  a  Manufacturer  of^  Dealer  in,  or 
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Eetailer  of  Tobacco  or  Snuff  shall  have  in  his  Cnstody  or 
Possession  any  Snuff  in  which  on  Examination  thereof 
there  shall  be  found  to  be  any  Quantity  of  the  Oxides  of 
Calcium  and  Magnesium,  or  of  either  of  such  Oxides,  ex- 
ceeding by  One  per  Centum  the  Proportion  of  the  Quantity 
of  such  Oxides  contained  in  the  Tobacco  or  Tobacco  Stalks 
or  Eeturns  of  Tobacco  from  which  such  Snuff  shall  have 
been  manufactured  or  shall  be  in  course  of  Manufacture^ 
or  if  any  such  Person  shall  have  in  his  Custody  or  Posses- 
sion any  Snuff  in  which  on  Examination  thereof  there  shall 
be  found  any  Quantity  of  the  said  Oxides,  or  of  either  of 
them,  exceeding  the  Proportion  of  Thirteen  Pounds  Weight 
of  such  Oxides  in  every  Hundred  Pounds  Weight  of  such 
Snuff,  he  shall  forfeit  Two  hundred  Pounds  and  also  the 
said  Snuff :  Provided  that  any  sample  of  Snuff,  Tobacco, 
or  Tobacco  Stalks  or  Returns  of  Tobacco  which  shall  be 
examined  for  the  Purpose  of  ascertaining  the  Quantity  of 
the  said  Oxides  contained  therein  shall  first  be  dried  at  a 
Temperature  of  Two  hundred  and  twelve  Degrees  as  denoted 
by  Fahrenheits  Thermometer ;  and  for  the  Purposes  of  this 
Section  the  Term  '*  Snuff  '*  shall  include  all  Snuft  and  all 
Tobacco,  Tobacco  Stalks  and  Returns  of  Tobacco,  which 
shall  be  in  course  of  Manufacture  into  Snuff 


Stamp  Du- 
ties granted 
on  certain 
Docu- 
ments. 
Letters  of 
AUotment 


Scrip 
Certifi- 
cates. 


As  to  Stamps, 

XX.  From  and  after  the  passing  of  this  Act  the  following 
Documents  shall  be  charged  with  the  Stamp  Duty  of  One 
Penny  ;  that  is  to  say, 

Letter  of  Allotment  of  any  Share  of  any  Company  or 
proposed  Company,  or  in  respect  of  any  Loan  raised 
or  proposed  to  be  raised  by  any  such  Company,  or 
Letter  of  Allotment  issued  or  delivered  in  the 
United  Kingdom  of  any  Share  of  any  Foreign  or 
Colonial  Company  or  proposed  Company,  or  in 
respect  of  any  Loan  raised  or  proposed  to  be  raised 
by  or  on  behalf  of  any  Foreign  or  Colonial  Govern*- 
I.  ment.  State,  Company,   or  Corporation ;   and  the 

Term  "Letter  of  Allotment*'  hereinbefore  used 
shall  include  Letter  of  Renunciation  or  other  Docu- 
ment having  the  Effect  of  a  Letter  of  Allotment  in 
favour  of  any  Person : 
Scrip  Certificate  or  other  Document  entitling  any 
Person  to  become  the  Proprietor  of  any  Share  of  any 
Company  or  proposed  Company,  or  Script  Certificate 
or  other  Document  issued  or  delivered  in  the 
United  Kingdom  entitling  any  Person  to  become 
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the  Proprietor  of  any  Share  of  any  Foreign  or 
Colonial  Company  or  proposed  Company : 
Scrip  or  other  Document  denoting  of  intended  to  scnp. 
denote  the  Eight  or  any  Person  as  a  Subscriber  in 
respect  of  any  Loan  raised  or  proposed  to  be  raised 
by  any  Company,  or  any  Scrip  or  other  Document 
issued  or  delivered  in  the  United  Kingdom  denot- 
ing or  intended  to  denote  the  Eight  of  any  Person 
as  a  Subscriber  in  respect  of  any  Loan  raised  or 
proposed  to  be  raised  by  or  on  behalf  of  any  Foreign 
or  Colonial  Government,  State,  Company,  or  Cor- 
poration. Penalty  for 

XXI.  If  any  Person  shall  sign,  grant,  issue,  or  deliver  Ac.?Da5u- 
any  Document  chargeable  with  Stamp  Duty  under  the  mente 
Provisions  of  the  Section  lastly  herein-before  contained,  ^t^Dmy 
before  the  same  shall  be  duly  stamped  for  denoting  the  before 
said  Duty,  he  shall  forfeit  the  sum  of  Twenty  Pounds.  stamped. 

XXII.  Section  Eight  of  the  Act  of  the  Sixteenth  and  ff^^j"®^' 
Seventeenth  Years  of  Her  Majesty's  Eeign,  Chapter  Sixty-  vict  c.  68 
three  is  hereby  repealed.  repealed. 

XXIIL  The  Stamp  Duties  chargeable  under  an  Act  stamp 
passed  in  the  Thirteenth  and  Fourteenth  Years  of  Her  TSuSe^^of 
Majesty's  Eeign,  Chapter  Ninety-seven,  on  the  Transfer  or  certain 
Assignment,  Disposition  or  Assignation  of  Bonds  shall  Bonda. 
cease  and  determine,  and  from  and  after  the  passing  of 
this  Act  there  shall  be  charged  and  paid  for  and  upon 
every  Transfer  or  Assignment,  Disposition  or  Assignation 
of  any  Bond  given  as  a  Security  for  the  Payment  or  Ee- 
payment  of  Money,  or  for  the  Transfer  or  Eetransfer  of  any 
Share  in  any  of  the  Stocks  or  Funds  mentioned  in  the 
Schedule  to  the  said  Act,  and  of  any  Bond,  Debenture,  or 
other  Security  charged  with  Stamp  Duty  by  an  Act  passed 
in  the  Twenty-fifth  Year  of  Her  Majesty's  Eeign,  Chapter 
Twenty-two,  the  following  Stamp  Duties  ;  (that  is  to  say,) 
for  every,  full  Sum  of  One  hundred  Pounds,  and  also  for 
any  fractional  Part  of  One  hundred  Pounds,  thereby  trans- 
ferred, assigned,  or  disponed  of  the  Amount  or  Value  of 
the  Principal  Money  or  Stock  secured  by  such  Bond,  De- 
benture, or  other  Security,  or  of  the  Penalty  of  the  Bond  in 
respect  whereof  the  same  is  charged  with  Duty,  as  the  Case 
may  be,  the  Duty  of  Sixpence  :  Provided  always,  that  ii. 
the  Case  of  a  Bond  charged  with  the  fixed  maximum  Duty 
of  One  Pound  or  One  Pound  Fifteen  Shillings  no  Transfer, 
Assignment,  Disposition,  or  Assignation  thereof  hereby 
charged  shall  be  chargeable  under  this  Act  with  more  than 
the  Amount  of  such  fixed  maximum  Duty. 

XXIV.  No  Stamp  Duty  shall  be  chargeable  for  or  upon  ^^^^^ 
any  Licence  to  be  granted  by  any  Archbishop,  Bishop,  Lioenew 
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\wiBs^  Chancellor,  or  other  Ordinary  in  England  or  Ireland,  or  by 
ticai  Auth  any  Presbytery  or  other  Ecclesiastical  Power  in  SccUand, 
^h^  ^abio  ^^^  *'^®  Purpose  of  authorizing  or  enabling  any  Person  to 
with^Swnp  preach  or  exercise  any  other  Spiritual  Function,  such 
i^u^y-  Licence  not  being  a  Licence  to  hold  the  OflBce  of  Lecturer, 
*  Eeader,  or  Chaplain,  and  there  being  no  Salary  or  Emolu- 

ment for,  or  attached  to,  the  Exercise  of  the  Function  for 
which  such  Licence  may  be  granted. 

As  to  Taxes. 

XXV.  From  and  after  the  Fifth  Day  of  April  One 
thousand  eight  hundred  and  sixty-seven,  in  order  to  entitle 
the  Occupier  of  any  Tenement  or  Building,  or  Part  of  a 
Tenement  or  Building,  to  Exemption  from  Inhabited  House 
Duties  on  the  Ground  of  such  Premises  being  occupied  as 
a  House  for  the  Purposes  of  Trade  only,  or  as  a  Warehouse 
for  the  sole  Puipose  of  lodging  Goods,  Wares,  or  Merchan- 
dise therein,  or  as  a  Shop  or  Counting-house,  or  being  used 
as  Offices  or  Counting-house,  it  shall  not  be  necessary  to 
prove,  nor  shall  Proof  be  required,  that  such  Occupier 
resides  in  a  separate  and  distinct  Dwelling  House  or  Part 
of  a  Dwelling  House  charged  with  the  said  Duties. 

XXVI  From  and  after  the  passing  of  this  Act  it  shall 
be  lawful  for  the  Commissioners  executing  the  several 
Acts  relating  to  the  Duties  of  Assessed  Taxes  to  hear  and 
determine  Appeals  against  Charges  certified  under  the  said 
Acts  at  any  Time  within  Twenty-one  Days  after  the  Close 
of  the  Year  to  which  such  Charges  relate. 


As  to 

Bxeraption 
of  Trade 
Premises 
from  In- 
habited 
House 
Duty. 


Extending 
Time  for 
hearing 
Appeals. 


SCHEDULE  A,  containing  the  Enactments  repealed  by  Section  7, 

of  this  Act 


Act 


81  Gea  2.  o.  89. 

Gea3.c.  2i. 
M  Q«a  8.  c.  83. 
6  Gea  4.  c.  11& 


•  Gea  4.  c.  49. 


6  ft  6  Vict,  a  82. 


8nbJ«ct 


For  granting  a  Dnty  on  Lleenoes  to  bo  taken  ont 
bj  all  Persons  dealing  in  Gold  or  SilTer  Plate, 
Ac.  Ae. 

To  amend  the  Law  relating  to  Licences  to  deal  in 
Gold  and  Stiver  Plate. 

To  continue  an  Act  granting  additional  Duties  of 
Excise. 

To  transfer  Collection  of  Plate  Licences  from  Commis- 
sioners of  Excise  to  Commissioners  of  Stunps. 


To  amend  the  Laws  relating  to  Licences  to  Dealers  in 
Gold  and  SilTer  Plate,  Ac ,  Ac. 


To  assimilate  the  Stamp  Duties  in  Great  Britain  and 
Ireland,  &e.,  Ac 


Extent  of  B«pMl. 


Sections  9,  8  4^  «,  7, 10, 
11, 12, 18. 


Sections  1,  S,  8;  4,  5,  8. 
7,8. 

Section  & 


So  mnch  of  Section  1  as 
relates  to  Licences  to 
Persons  to  sell  or 
make  Gold  or  SUrer 
Plate  in  Ireland.— 
Sections  2,8. 

So  mach  of  Section  13 
as  relates  to  Uoesccs 
to  deal  in  Plate. 

So  mnch  of  Section  9  u 
relates  to  Uoenoes  to 
Persons  to  sell  or 
make  Gold  or  SDTcr 
natein  Irelaad. 
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Cap.  XCVI. 

An  Act  tofcunlitate  the  Recovery  of  certain  Debts]  in  the 
Sheriff  Cowrta  in  Scotland.— [12^  August  1867.] 

Whebeas  an  Act  was  passed  in  the  First  Tear  of  the 

Seign  of  Her  present  Majesty,  intituled  An  Act  for  the  7  w.  4  * 

more  effectual  Recovery  of  Small  Debts  in  the  Sheriff  Courts  l^^  ^ 

and  for  regukUing  the  establishment  of  Circuit  Courts  for 

the  Trial  of  Small  Debt  Causes  by  the  Sheriffs,  in  Scotland ; 

and  another  Act  was  passed  in  the  Session  of  Parliament 

held  in  the  Sixteenth  and  Seventeenth  Tears  of  the  Beign 

of  Her  present  Majesty,  intituled  An  Act  to  facilitate  Pro-  vict  a  so. 

eedure  in  the  Sheriff  Courts  in  Scotland : 

And  whereas  it  is  expedient  to  make  farther  Provision 
to  facilitate  the  Eecovery  of  certain  Debts  in  the  Sheriflf 
Courts  in  Scotland : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  Authority  of  the  same, 
as  follows : 

I.  This  Act  shall  be  cited  for  all  Purposes  as  the  "  Debts  short 
Eecovery  {Scotland)  Act,  1867."  Title. 

II.  From  and  after  the  passing  of  this  Act,  it  shall  be  Oanses  be- 
lawful  for  any  Sheriff  in  Scotland,  within  his  Sheriffdom,  ^T^^^^ 
to  hear,  tty,  and  determine  in  a  summary  Way,  as  more  which  may 
particularly  herein-after  mentioned,  all  Actions  of  Debt  J®*^^" 
that  may  competently  be  brought  before  him  for  House  A^ct 
Maills,  Men's  Ordinaries,  Servants  Fees,  Merchants  Ac- 
counts, and  other  the  like  Debts,  wherein  the  Debt  shall 
exceed  the  Value  of  Twelve  Pounds  Sterling,  exclusive  of 
Expenses  and  Dues  of  Extract,  but  shall  not  exceed  the 

Value  of  Fifty  Pounds  Sterling,  exclusive  as  aforesaid: 
Provided  always,  that  the  Pursuer  shall  in  all  Cases  be 
held  to  have  passed  from  and  abandoned  any  remaining 
Portion  of  any  such  Debt  beyond  the  Sum  actually  con- 
cluded for  in  any  such  Action. 

III.  All  such  Actions  which  the  Pursuers  thereof  shall  Prooefd- 
choose  to  have  heard  and  determined  according  to  the  sum-  {JSL^kv 
mary  Mode  hereby  provided  shall  proceed  upon  Summons  s^^oL 
or  Complaint,  agreeably  to  the  Form  and  subject  to  all  the  ^  9^™- 
Provisions  cont«Sned  in  the  Third  Section  of  the  first-recited  Si"s€ct8 
Act  and  relative  Schedules,  except  as  herein  provided :  of  7  w.  4 
Provided  always,  that  the  Summons  or  Complaint  shall  41.^  ^^^^  ° 
not  contain  and  shall  not  constitute  a  Warrant  to  cite 
Witnesses  or  Havera 
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IV.  In  all  Actions  under  this  Act  it  shall  be  competent 
for  the  Parties  or  any  of  them  to  appear  and  plead  per- 
sonally, or  by  any  Person  boni  fide  employed  by  them  in 
their  usual  Business,  or  by  a  Procurator  of  Court ;  and, 
except  in  Applications  for  Sequestration  and  Sale  of  a 
Tenant's  Effects  for  Becovery  of  Bent,  it  shall  be  competent 
for  Agents  qualified  to  practise  before  the  Court  of  Session 
to  act  as  Procurators  or  Agents  before  the  Sberifif  Court  of 
Edinburgh  in  any  Cause  exceeding  the  Value  of  Twenty- 
five  Founds,  exclusive  of  Expenses  and  Dues  of  Extract 
raised  under  the  Authority  of  this  Act,  so  long  as  such 
Cause  is  not  remitted  to  the  ordinary  BoU  of  such  Sheriff 
Court 

V.  The  Provisions  contained  in  the  Third,  Fifth,  Sixth, 
Eighth,  Ninth,  Tenth,  Twelfth,  Eighteenth,  Nineteenth, 
Twenty-first,  Twenty-third,   Twenty-fourth,  Twenty-fifth, 
Twenty-sixth,  Twenty-eighth,  Thirty-fourth,  Thirty-fifth, 
and  Thirty-sixth  Sections  of  the  first  recited  Act  and  rela- 
tive Schedules  shall  be  held  as  incorpotated  in  the  present 
Act,  except  in  so  far  as  they  may  be  inconsistent  with  any 
of  the  Provisions  hereof :  Provided  always,  that  the  fore- 
said Sections  of  the  first-recited  Act  shall  for  the  Purposes 
of  this  Act  be  read  and  construed  as  if  they  expressly 
related  to  Actions  of  the  Nature  and  Value  set  forth  in  the 
Second  Section  of  this  Act,  instead  of  to  Actions  of  the 
Nature  and  Value  set  forth  in  the  said  Sections  of  the 
first-recited  Act,  or  in  the  Twenty-sixth  Section  of  the 
second-recited  Act,  and  farther  that  the  Fifth  Section  of 
the  said  first-recited  Act  shall  be  read  and  construed  as  if 
it  related  expressly  to  the  Becovery  of  Rents  or  Balances 
of  Bents  exceeding  Twelve  Pounds  and  not  exceeding  Fifty 
Pounds  Sterling,  and  that  the  Tenth  Section  of  the  said 
Act  shall  be  read  and  construed  as  if  it  related  expressly 
to  the  Distribution  of  Funds  or  Subjects  exceeding  the 
Value  of  Twelve  Pounds  and  not  exceeding  the  Value  of 
Fifty  Pounds  Sterling,  and  that  the  counter  Claims  or 
Claims  in  Actions  of  Multiple-poinding  which  may  be 
made  under  the  Authority  of  this  Act  shall  be  of  the  Nature 
and  Value  set  forth  in  the  Second  Section  hereof,  and  that 
wherever  in  the  foresaid  Sections  of  the  said  first-recited 
Act  the  Words  "  Ordinary  Small  Debt  Court,"  or  "  Circuit 
Small  Debt  Court,"  or  such  like  Words,  are  used,  they 
shall  for  the  Purposes  of  this  Act  be  held  to  mean  and 
include  Ordinary  Courts  or  Circuit  Courts  at  which  Causes 
tried  under  the  Authority  of  this  Act  are  or  may  be  set 
down  for  Trial :  Provided  also,  that  if  any  Person  shall 
make  a  Claim  in  any  Action  of  Multiple-poinding  raised 
imder  the  Authority  of  this  Act»  or  a  Counter  Claim  in  any 
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other  Action  raised  under  this  Act,  which  Claim  or  counter 
Claim,  as  the  Case  may  be,  is  not  of  the  Nature  and  Value 
set  forth  in  the  Second  Section  hereof,  the  SheriflF  shall,  if 
he  thinks  fit,  remit  the  Action  to  his  ordinary  EoU  :  Pro- 
vided farther,  that,  notwithstanding  the  Terms  of  the  Sixth 
Section  of  the  first-recited  Act,  Arrestments  laid  on  under 
the  Authority  of  this  Act  shall  not  prescribe  till  the  Ex- 
piry of  Three  Years,  according  to  the  Provisions  of  the 
Twenty-second  Section  of  an  Act  passed  in  the  First  and 
Second  Years  of  the  Reign  of  Her  present  Majesty,  inti- 
tuled An  Act  to  amend  the  Law  of  Scotland  in  Matters  i  &  2  Vict 
relating  to  Personal  Diligence,  Arrestvwrvts,  and  Poindings.  ^  ^^\ 

VI.  When  the  Defender  who  has  been  duly  cited  shall  Decrees  in 
fail  to  appear  he  shall  be  held  confessed,  and  the  other  ^*dlh^ 
Party  shall  obtain  Decree  against  him  ;  and  in  like  Manner  Effect 

if  the  Pursuer  shall  fail  to  appear  the  Defender  shall  obtain 
Decree  of  Absolvitor,  unless  in  either  Case  a  sufficient 
Excuse  for  Delay  shall  be  stated,  on  which  Account  it 
shall  at  all  times  be  competent  for  the  Sheriff  to  adjourn 
any  Case  to  the  next  or  any  other  Court  Day,  and  to  any 
Place  at  which  he  holds  a  Court  for  the  Trial  of  Causes 
under  this  Act  or  any  other  Act,  and  to  ordain  the  Parties . 
then  to  attend  :  Provided  always,  that  a  Decree  in  Absence 
(Condemnator  or  Absolvitor)  obtained  under  this  Act  shall 
be  as  nearly  as  may  be  in  the  same  Form,  and  shall  have 
the  same  Force  and  Effect,  and  be  followed  by  the  like 
Execution  and  Diligence,  as  a  Decree  in  Absence  obtained 
under  the  first-recited  Act. 

VII.  The  Provisions  contained  in  the  Sixteenth  Section  Heannp  iD 
of  the  first-recited  Act  shall  be  held  as  incorporated  in  the  DTOreffin 
present  Act :  Provided  always,  that  it  shall  not  be  com-  Absence, 
petent  to  insert  in  the  Warrant  for  Hearing  any  Warrant 

to  cite  Witnesses  and  Havers  :  Provided  also,  that,  not- 
withstanding the  Terms  of  the  said  Sixteenth  Section,  it 
shall  be  competent  for  the  Pursuer  of  any  Action  under 
the  Authority  of  this  Act,  against  whom  Decree  of  Absol- 
vitor has  passed  in  Absence,  to  apply  for  and  obtain  a 
Warrant  for  Hearing  at  any  Time  within  Three  Calendar 
Months  thereafter,  in  the  same  Manner  and  under  the  same 
Conditions  as  those  provided  in  the  said  Sixteenth  Section, 
and  such  Warrant  for  Hearing  shall  have  the  like  Force 
and  Effect  as  if  obtained  under  the  said  Sectioa 

VIII.  Where  both  Parties  shall  appear  at  the  Diet  men-  u  owe  nn- 
tioned  in  the  Summons  and  Complaint,  or  at  any  Adjourn-  suitable  for 
ment  thereof,  or  at  the  Diet  for  Hearing  under  the  immedi-  Tria™"^ 
ately  preceding  Section,  the  Sheriff  shall  inquire  into  the  Shenflf 
Nature  of  the  Action  and  of  the  Defence  thereto,  and  shall  to*ordini«7 
make  a  short  Note  of  the  Pleas  of  Parties  (herein-after  BoU 
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called  the  Note  of  Pleas),  which  shall  form  Part  of  the 
Process ;  and  where  it  shall  appear  to  the  Sheriff  that  the 
Case  is  of  such  a  Nature  that  it  cannot,  with  due  Begard 
to  the  Ends  of  Justice,  be  disposed  of  according  to  the 
Summary  Procedure  provided  by  this  Act,  he  may  remit 
the  same  to  his  ordinary  Boll ;  and  the  Case,  being  so  re- 
mitted, shall  be  proceeded  with  in  the  same  manner  as  cases 
remitted  under  the  first-recited  Act  from  the  Small  Debt 
Boll  to  the  ordinary  Boll  of  the  Sheriff  Court  are  now  pro- 
ceeded with ;  and  it  shall  not  be  competent  to  take  any 
Objection  that  such  Case  so  remitted  was  not  of  the  Nature 
or  Value  set  forth  in  the  Second  Section  hereof ;  but  if  it 
shall  not  appear  to  be  necessary  for  the  Ends  of  Justice 
that  the  Case  should  be  remitted  to  the  ordinary  Boll,  the 
Sheriff  shall  fix  a  Time  (which  shall  be  as  early  as  may  bel 
and  Place  for  proceeding  to  try  and  determine  the  same, 
and  shall  ordain  the  Parties  then  to  attend,  and  shall  grant 
Warrant  to  cite  Witnesses  and  Havers  (which  Warrant 
shall  be  signed  by  the  Sheriff  Clerk  and  shall  have  the 
same  Force  and  Effect  as  if  it  had  been  contained  in  the 
Summons  and  Complaint) ;  and  at  said  Time  and  Place, 
or  at  some  adjourned  Time  and  Place  (which  adjournment 
the  Sheriff  shall  only  grant  when  the  Ends  of  Justice  re- 
quire it),  the  Sheriff  shall  proceed  to  hear  the  Parties  vivd 
voce,  and  examine  Witnesses  or  Havers  upon  Oath,  and  may 
also  examine  the  Parties,  and  may  put  them  or  any  of  them 
upon  Oath,  and,  if  he  should  see  Cause,  may  remit  to  Per- 
sons of  Skill  to  report,  or  to  any  Person  competent  to  take 
and  report  in  Writing,  the  Evidence  of  Witnesses  or 
Havers,  or  the  Oath  of  any  Party  who  may  be  unable  to 
attend,  upon  special  Cause  shown,  and  such  Cause  shall  in 
all  Cases  be  entered  in  the  Book  of  Causes  kept  by  the 
Sheriff  Clerk  herein-after  mentioned,  due  Notice  of  the 
Examination  being  given  to  both  Parties,  and  thereupon 
the  Sheriff  may  pronounce  Judgment,  and  the  Judgment 
shall,  unless  appealed  from  as  after  mentioned,  be  as  nearly 
as  may  be  in  the  same  Form,  and  shall  have  the  same 
Force  and  Effect,  and  be  followed  by  the  like  Execution 
and  Diligence,  as  a  Decree  obtained  under  the  Thirteenth 
Section  of  the  first-recited  Act. 

IX.  Unless  required  by  either  Party,  it  shall  not  be 
necessary  for  the  Sheriff  to  take  any  Note  of  the  Evidence 
or  of  the  Facts  admitted  by  the  Parties,  but  upon  such 
Bequisition,  which  shall  only  be  competently  made  before 
any  Parole  Evidence  has  been  led,  and  not  afterwards,  he 
shall  take  a  Note  of  the  Evidence  and  of  the  Facts  admitted 
(herein-after  called  the  Note  of  Evidence),  setting  forth 
the  Witnesses  examined  and  the  Testimony  given  by  each, 
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and  the  Documents  adduced,  and  any  Evidence,  whether 
oral  or  written,  tendered  and  rejected,  with  the  Ground  of 
such  Bejection,  and  a  Note  of  any  Objections  taken  to  the 
Admission  of  Evidence,  whether  oral  or  written,  allowed 
to  be  received,  which  Note  of  the  Evidence  shall  be  forth- 
with lodged  in  Process ;  and  the  Sheriff  Clerk  shall  mark 
the  Documents  admitted  in  Evidence,  and  also  separately 
any  Documents  tendered  and  rejected ;  and  the  Diet  of 
Proof  shall  not  be  adjourned  unless  on  special  Cause 
shown,  which  shall  be  set  forth  in  the  Note  of  Evidence  at 
the  Time  of  making  the  Adjournment :  Provided  always, 
that  the  Sheriff  shall  either  take  such  Note  with  his  own 
Hand,  or  may  dictate  it  to  a  Clerk,  or,  on  the  motion  of 
either  of  the  Parties  and  in  the  meantime  at  the  Expense 
of  the  Party  or  Parties  so  moving  (said  Expenses  to  be 
ultimately  disposed  of  as  Expenses  in  the  Cause),  to  a 
Writer  skilled  in  Shorthand  Writing,  to  whom  the  Oath 
De  fideli  administratione  officii  shall  be  administered  ;  and 
the  said  Shorthand  Writer  shall  afterwards  write  out  in  full 
the  Note  of  Evidence  so  taken  by  him,  and  the  Sheriff  shall 
certify  the  same  as  correct,  and  the  Evidence  of  such  Wit- 
ness shall  be  read  over  to  him  and  shall  be  signed  by  him 
except  where  it  shall  have  been  taken  in  Shorthand ;  and 
where  the  Evidence  has  been  recorded  as  above  provided 
for,  the  Sheriff  shall  pronounce  and  sign  and  date  an  Inter- 
locutor, setting  forth  the  separate  Findings  in  Law  and  in 
Fact  upon  which  he  has  proceeded  in  giving  Judgment ; 
and  such  Interlocutor  sBaU  form  Part  of  the  Process,  and 
if  not  appealed  from,  as  herein-after  provided,  shall  be  final 
and  conclusive,  and  not  subject  to  Eeview  by  any  Court 
whatever :  and  the  Judgment  of  the  Sheriff  shall  at  the 
Expiry  of  the  Time  allowed  for  Appeal  herein-after  men- 
tioned, and  if  not  appealed  from  djiring  the  same,  be  ex- 
tracted, as  nearly  as  may  be,  in  the  Mode  provided  in  the 
Thirteenth  Section  and  relative  Schedule  of  the  first-recited 
Act,  and  shall  have  the  same  Force  and  Effect,  and  be  fol- 
lowed by  the  like  Execution  and  Diligence,  as  a  Decree 
obtained  under  the  last  mentioned  Section  of  the  said  first- 
recited  Act 

X.  Where  neither  Party  has,  in  the  Manner  above  pro- 
vided, required  the  Sheriff  to  take  a  Note  of  the  Evidence,  competent 
it  shall  not  be  competent  to  appeal  against  the  Judgment  ^ly  ^^^^ 
which  he  shall  pronounce,  in  so  far  as  the  Findings  in  Fact  Evidence 
pronounced  by  him  are  concerned,  and  the  said  Findings  taken, 
shall  be  final  and  conclusive,  and  not  subject  to  Review 
by  any  Court  whatever :  Provided  also,  that  it  shall  not  in 
any  Case  be  competent  to  appeal  until  Judgment  has  been 
pronounced  by  the  Sheriff  finally  disposing  of  the  Cause, 
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but  an  Appeal  when  taken  shall  have  the  Effect  of  sub- 
mitting to  Keview  all  the  previous  Proceedings  and  Inter- 
locutors. 

XI.  Subject  to  the  Provisions  contained  in  the  imme- 
diately preceding  Section,  where  the  Case  has  been  heard 
and  the  Judgment  has  been  given  by  the  Sheriff  Substi- 
tute, it  shall  be  competent  for  either  Party  to  appeal 
against  such  Judgment  to  the  Sheriff;  and  the  Party  who 
proposes  to  appeal  against  the  same  shall,  within  Eight 
Days,  or  in  Cases  depending  before  the  Sheriffof  Orkney  and 
Shetland  within  Sixteen  Days,  from  the  Date  of  the  Inter- 
locutor before  mentioned,  engross  and  sign,  by  himself  or 
by  his  Procurator,  under  the  said  Interlocutor,  the  Words, 
'*  I  appeal  against  the  Judgment  of  the  Sheriff  Substitute" 
(failing  which  the  Judgment  of  the  Sheriff  Substitute  shall 
be,  as  hereinbefore  provided,  final  and  conclusive,  and  not 
subject  to  Review  by  any  Court  whatever) ;  and  it  shall 
be  competent  for  the  Appellant  to  subjoin  to  his  Appeal 
at  the  Time  of  engrossing  it  a  Note  of  the  Legal  Authori- 
ties upon  which  he  founds  ;  and  the  Sheriff  Clerk  shall 
forthwith  transmit  to  the  Sheriff  the  Summons  or  Com- 
plaint, the  Interlocutor  of  the  Sheriff  Substitute,  the  Note 
of  Pleas,  and  the  Note  of  Evidence,  with  the  Productions 
made,  if  any,  and  the  Sheriff  shall  without  Delay  consider 
the  Appeal,  and  shall  affirm  or  alter  the  Judgment  of  the 
Sheriff  Substitute,  and  shall  without  delay  pronounce  such 
Judgment  as  may  be  right,  and  shall  set  forth  in  an  Inter- 
locutor (which  he  shall  transmit  along  with  the  Process  to 
the  Sheriff  Clerk)  the  Terms  of  his  Judgment ;  and  if  he 
shall  have  altered  that  of  the  Sheriff  Substitute,  he  shall 
set  forth  the  Findings  in  Fact  and  Law  upon  which  he 
proceeded  in  giving  Judgment :  Provided  always,  that,  if 
it  shall  seem  proper,  the  Sheriff  may  order  the  Case  to  be 
reheard,  and  the  Evidence  in  the  Cause  taken  of  new  or 
additional  Evidence  therein  to  be  taken,  either  before  him- 
self or  before  the  Sheriff  Substitute,  or  before  a  Commis- 
sioner if  otherwise  competent,  with  such  Instructions  as 
he  shall  deem  right ;  and  the  Judgment  of  the  Sheriff 
shall  at  the  Expiry  of  the  Period  allowed  for  Appeal  here- 
in-after mentioned,  and  if  not  appealed  from  during  the 
same,  be  extracted  as  nearly  as  may  be  in  the  same  Mode, 
and  shall  have  the  same  Force  and  Effect,  and  be  followed 
by  the  like  Execution  and  Diligence,  as  a  Decree  obtained 
under  the  Thirteenth  Section  of  the  first-recited  Act  and 
relative  Schedule. 

XII.  Subject  to  the  Provisions  contained  in  the  Tenth 
Section  hereof,  and  where 'the  Cause  exceeds  the  Value  of 
Twenty-five  Pounds  Sterling,  where  the  Case  has  been 
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heard  and  the  Judgment  pronounced  by  the  Sheriif  (and  *"*  '^' 
not  by  the  Sheriff  Substitute)  in  the  first  instance,  it  shall  ^^ 
be  cQmpetent  for  either  Party  to  appeal  against  such  Judg- 
ment to  either  of  the  Divisions  of  the  Court  of  Session,  and 
the  Party  who  proposes  to  appeal  against  such  Judgment 
shall,  within  Eight  Bays,  or  in  Cases  depending  before  the 
Sheriff  of  Orkney  and  SfieUand  within  Sixteen  Days,  from 
the  Date  of  the  Sheriff's  Interlocutor  before  mentioned,  en- 
gross and  sign,  by  himself  or  by  his  Procurator,  under  the 
said  Interlocutor,  the  Words,  "  I  appeal  against  the  Judg- 
ment of  the  Sheriff  to  the  Division  of  the 
Court  of  Session"  (failing  which  the  Judgment  of. the 
Sheriff  shall,  as  herein-before  provided,  be  final  and  con- 
clusive, and  not  subject  to  Keview  by  any  Court  what- 
ever) ;  and  the  Sheriff  Clerk  shall  forthwith  transmit  to 
One  of  the  Principal  Clerks  of  the  Division  to  which  the 
Appeal  is  taken  (or  to  One  of  the  Principal  Clerks  of  the 
First  Division  if  the  Division  is  not  named  in  the  Appeal) 
the  whole  Process ;  and  the  Division  shall,  when  the 
Cause  is  brought, before  them  as  herein-after  provided, 
hear  the  Appeal  without  any  written  Pleadings,  and  shall 
affirm  or  alter  the  Judgment  of  the  Sheriff,  and  shall  remit 
to  him,  or  to  the  Sheriff*  Substitute,  to  decern  accordingly, 
or  to  pronounce  such  other  Judgment  as  shall  seem  just ; 
and  such  Decree  shall  be  extracted,  as  nearly  as  may  be, 
in  the  same  Mode,  and  shall  have  the  same  Force  and  Ef- 
fect, and  be  followed  by  the  like  Execution  and  Diligence, 
as  a  Decree  obtained  under  the  Thirteenth  Section  of  the 
first-recited  Act :  Provided  always,  that  if  shall  see  m 
proper,  the  Division  may  order  the  Case  to  r  eheard,  and 
the  Evidence  taken  of  new  or  additional  Evidence  to  be 
taken  by  the  Sheriff  or  Sheriff  Substitute,  with  such  Direc- 
tions as  shall  seem  right ;  and  the  Decree  pronounced  by 
the  Sheriff  or  Sheriff  Substitute  upon  such  Behearing  shall 
be  treated  in  all  respects  as  if  it  had  been  pronounced  by 
the  Sheriff  or  Sheriff  Substitute  in  the  first  instance  :  Pro- 
vided also,  that  any  Judgment  or  Order  pronounced  by  the 
Division  shall  be  final  and  conclusive,  and  not  subject  tx) 
Review  by  any  Court. 

XIIL  Where  the  Case  has  been  heard  by  the  Sheriff  on  Appeal 
Appeal,  and  Judgment  pronounced  by  him  as  above  pro-  hear^by"* 
vided  for,  it  shall  be  the  Duty  of  the  Sheriff  Clerk  imme-  Sheriff  on 
diately  on  receiving  the  Sheriff's  Interlocutor,  to  transmit  f^^^^ 
a  Copy  thereof  through  the  Post  Office  to  the  Parties  or  Sheriff 
their  Procurators ;  and  within  Eight  Days,  or  within  the  s^^^i^^*®- 
Sheriffdom  of  Orkney  and  Shetland  witlun  Sixteen  Days, 
after  the  Date  of  such  Transmission  it  shall  be  competent 
for  either  of  the  Parties  to  appeal  against  his  (the  Sheriff's) 
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Judgment  in  the  same  Manner,  and  to  the  same  Effect* 
and  under  the  same  Limitations  as  provided  for  in  the  im- 
mediately preceding  Section  with  regard  to  Appeals  from 
Judgments  of  the  Sheriff  in  the  first  instanca 
^^^  ^j      XIV.  When  a  Ptocess  shall  be  transmitted  by  the  She- 
Papen  on    nff  Clerk  to  One  of  the  Principal  Clerks  of  either  Division 
Com?^***     in  the  Court  of  Session  as  herein-before  provided,  the  Clerk 
Seidon^       to  vhom  the  Process  is  so  transmitted  shall  engross  under 
the  Appeal  a  Certificate  setting  forth  the  Date  when  he 
received  the  Process  ;  and  the  Party  insisting  in  the  Ap- 
peal shall  within  Ten  Days  of  such  Date,  if  the  Court  be 
then  sitting,  or  on  or  before  the  Third  Sederunt  Day  in  the 
next  ensuing  Session  if  the  Process  shall  be  received  as 
aforesaid  during  Vacation  or  Becess,  apply  by  written 
Note  to  the  Lord  President  of  the  Division  to  which  the 
Appeal  has  been  taken,  the  presenting  of  which  Note  he 
shall  at  the  same  Time  intimate  by  Letter  to  the  Bespond- 
ent  or  his  known  Agent,  craving  his  Lordship  to  move  the 
Court  to  order  the  said  Appeal  to  the  Summer  Eoll ;  and 
it  shall  be  competent  for  such  Division,  before  hearing 
such  Appeal,  to  order  the  Appellant  to  print  and  box  such 
Papers  as  shall  be  necessaiy,  and  to  furnish  such  printed 
Copies  thereof  to  the  Bespondent  as  they  shall  direct ;  and 
the  Expense  of  such  Printing  shall,  in  the  first  instance,  be 
borne  by  the  Appellant,  but  shall  afterwards  be  treated  as 
Part  of  the  general  Expenses  of  the  Appeal :  Provided  al- 
ways, that  if  the  Appellant  shall  fail  to  bring  his  Appeal 
before  the  Division,  by  Note  as  aforesaid,  he  shall  be  held 
to  have  fallen  from  the  same,  and  the  Process  shall  forth- 
with be  re-transmitted  to  the  Sheriff  Clerk,  and  the  Judg- 
ment complained  of  shall  thereupon  become  final,  and  shdl 
be  treated  in  all  respects  in  like  Manner  as  if  no  Appeal 
had  been  taken  against  the  sama 
Book  of  XV.  The  Sheriff  Clerk  shall  keep  a  Book  wherein  shall 

t^belkept*  ^  entered  all  Causes  conducted  under  the  Authority  of 
this  Act,  setting  forth  the  Names  and  Designations  of  the 
Parties,  and  whether  present  or  absent  at  the  calling  of  the 
Cause,  the  Nature  and  Amount  of  the  Claim,  and  Date  of 
giving  it  in,  the  Mode  of  Citation,  the  several  Deliverances 
or  Interlocutors  of  the  Sheriff  (except  those  Interlocutors 
setting  forth  at  Length  the  separate  Findings  in  Law  and  in 
Fact  upon  which  any  Judgment  of  the  Sheriff  shall  have 
proceeded,  of  which  Interlocutors  the  Dates  only  shall  be 
entered  in  the  Book  of  Causes),  the  Dates  of  Appeal,  if 
any,  and  the  Final  Decree,  with  the  Date  thereof,  which 
Book  shall  be  signed  each  Court  Day  by  the  Sheriff ;  and 
the  said  Entries  by  the  Clerk  shall  be  according  to  the 
Schedule  (A.)  annexed  to  this  Act,  or  with  such  Additions 
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as  the  Sheriff  shall  appoint ;  and  the  Sheriff  Clerk  shall 
also  keep  a  Book  in  wMch  he  shall  enter,  in  the  Form  of 
Schedule  (B.)  annexed  to  this  Act>  every  Cause  transmitted 
to  the  Sheriff  or  Sheriff  Substitute  in  order  to  be  advised, 
specifying  the  Sheriff  to  whom  the  same  has  been  trans- 
mitted, the  Date  of  such  Transmission,  the  Date  of  the 
Cause  being  returned  advised  ^by  the  Sheriff  or  Sheriff 
Substitute,  the  Date  of  intimating  the  Sheriffs  Judgment 
to  the  Parties,  the  Date  of  transmitting  the  Cause  or  Ap- 
peal to  the  Court  of  Session,  the  Date  of  the  Cause  being 
returned  advised  by  the  Court  of  Session  or  being  returned 
in  consequence  of  the  Appeal  having  fallen  for  want  of 
being  insisted  in,  and  any  Bemarks  which  the  Sheriff  may 
have  ordered  to  be  entered  in  such  Book  relative  to  any 
such  Cause ;  and  the  Sheriff  Clerk  shall  further  keep  a 
Book  or  Books  containing  a  Begister  or  Begisters  of  all 
Indorsations  of  Decrees  and  Warrants  issued  in  other 
Counties,  and  of  all  Sequestrations  and  of  all  Beports  of 
all  Poindings  and  Sales  of  Goods  and  Effects  under  Se- 
questrations or  Poindings,  which  Begisters  shall  be  open 
and  patent  at  Office  Hours  to  all  concerned,  without  Fee  ; 
and  the  Sheriff  Clerk  shall  make  up  a  Boll  of  the  Causes 
to  be  tried  on  each  Court  Day  under  this  Act,  separate  from 
the  Boll  of  Causes  to  be  tri^  under  the  said  recited  Acts, 
and  shall  cause  a  Copy  thereof  to  be  exhibited  to  the  Pub- 
lic on  a  Patent  Part  of  the  Court  House  at  least  One  Hour 
before  the  Time  of  Meeting  of  such  Court,  and  which  shall 
continue  there  during  the  Time  the  Court  shall  be  sitting ; 
and  the  Sheriff  Clerk,  or  an  Officer  of  Court,  shall  audibly 
call  the  Causes  in  such  Boll  in  their  Order. 

XVI.  The  Twentieth  Section  of  the  first-recited  Act  and  Appraise- 
relative  Schedule  shall  be  held  as  incorporated  in  the  pre-  sSe'of***^ 
sent  Act :  Provided  always,  that  the  Words  "  Poinding  and  poinded 
Sale"  in  said  Section  and  relative  Schedule  shaU,  for  Sit^^ 
the  Purposes  of  this  Act^  be  read  and  construed  to  include  fects. 
Poindings  on  which  no  Sale  has  followed,  as  well  as  Poind- 
ings which  have  been  followed  by  Sale  of  the  poinded 

Goods  and  Effects. 

XVII.  No  Interlocutor,  Judgment,  Order,  or  Decree  pro-  Decrees, 
nounced  under  the  Authority  of  this  Act  shall  be  subject  ^^^v**"*?^ 
to  Beduction,  Advocation,  Suspension,  or  Appeal,  or  any  y^w,.  ex- 
other  Form  of  Beview  or  Stay  of  Diligence,  except  as  here-  f®P*^ 

in  provided,  on  any  Ground  whatever.  ^idedf  ^"*" 

XVIII.  The  following  and  no  other  or  higher  Fees  or  Yeea  to  be 
Dues  of  Consignation  shall  be  allowed  to  be  taken  for  any  taken. 
Matters  done  in  any  Cause  raised  under  the  Authority  of 

this  Act  (except  the  Fees  of  Shorthand  Writers  or  of  wit- 
nesses, or  of  Beporters  or  Commissioners  appointed  by  the 
Sheriff  under  the  Eighth  Section  hereof,  which  the  Sheriff 
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is  hereby  empowered  to  fix  and  decern  for  as  he  shall  think 
just,  and  except  also  the  Expenses  incurred  in  any  Appeal 
to  the  Court  of  Session,  which  shall  be  taxed  and  decerned 
for  in  common  Form) : 

Sheriff  Clerk's  Fees. 

Summons,  including  Precept  of  Arrestment,  Two  Shill- 
ings: 

Each  copy  for  Service,  Sixpence : 
Entering  in  Procedure  Book,  Sixpence : 
Warrant  to  cite  Witnesses  and  Havers,  One  Shilling : 
Certificate  loosing  Arrestment,  One  Shilling : 
Bond  of  Caution,  One  Shilling  and  Sixpence : 
Second  Diligence  against  Witnesses  and  Havers,  One 
Shilling : 

Decree,  including  Extract,  if  demanded,  One  Shilling : 
Hearing  after  Decree  in  Absence,  One  Shilling  and  Six- 
pence : 

Indorsation  of  Decree  or  Warrant,  and  entering  in  Book, 
One  Shilling : 

Eeceiving  Eeport  of  Sequestration  or  Poinding,  and 
entering  in  Book,  One  Shilling : 

Eeceiving  Report  of  Sale  under  Sequestration  or  Poind- 
ing, and  entering  in  Book,  One  Shilling  and  Sixpence : 
Transmitting  Process  on  Appeal  to  Sheriff,  Sixpence : 
Intimating  Judgment  of  Sheriff  to  each  Pursuer  or  De- 
fender, Sixpence : 

Transmitting  Process  on  Appeal  to  the  Court  of  Session, 
Sixpence. 

Officer's  Fees  including  AssistarUs  or  Witnesses, 

Citation  of  a  Party,  or  Intimation  of  counter  Claim  and 
Execution,  One  Shilling  and  Sixpence : 

Citation  of  a  Witness  or  Haver,  and  Execution,  Nine- 
pence  : 

Charging  on  Decree,  and  returning  Execution  of  Charge, 
One  Shilling  and  Sixpence : 

Arrestment,  and  returning  Execution  thereof.  One  Shil- 
ling and  Sixpence : 

Intimation  of  loosing  Arrestment,  and  Execution  there- 
of. One  Shilling  and  Sixpence : 

Poinding,  Inventory,  and  Eeport,  including  Fee  to  Ap- 
praisers serving  Copy  and  Execution,  Ten  Shillings : 

Sale  and  Report,  Ten  Shillings : 

OflBcer's  Travelling  Expenses,  for  each  complete  Mile 
from  the  Cross  or  Tron,  or  other  usual  Place  of  Measure- 
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ment  in  the  Town  or  Place  where  the  Court  is  held,  where 
there  is  any  such,  or,  if  there  be  none  such,  then  from  the 
Court  House  of  such  Town  or  Place  to  the  Place  of  Execu- 
tion or  Service,  the  Distance  travelled  in  returning  after 
Execution  of  the  Duty  not  to  be  reckoned,  Eightpenoe : 

Assistants,  each,  per  Mile,  in  the  same  Manner,  Four- 
pence. 

Crier* 8  Fee. 

For  calling  each  Cause,  One  Penny,  pajrable  when  Sum- 
mons issued. 

Procurators  Fees,  applicable  either  to  Pursuers  or 

Defenders  Procurator. 

I. — Conduct  of  Cause. 

1.  On  Decree  in  Absence  (Absolvitor  or  Condemnator), 

and  procuring  Extract  thereof : 

(1.)  Where  the  Sum  concluded  for  (exclusive  of 
Expenses  and  Dues  of  Extract)  does  not  ex- 
ceed Twenty-five  Pounds, — Seven  Shillings 
and  Sixpence : 

(2.)  Where  the  Sum  concluded  for  (exclusive  of 
Expenses  and  Dues  of  Extract)  exceeds 
Twenty-five  Pounds, — ^Ten  Shillings : 

2.  On  Decree  or  Judgment  in  a  contested  Cause  (whether 

the  same  shall  have  been  appealed  to  the  Sherifif  or 
not),  and  procuring  Extract  thereof: 

(1.)  Where  the  Sum  concluded  for  (exclusive  of 
Expenses  and  Dues  of  Extract)  exceeds 
Twelve  Pounds  and  does  not  exceed  Twenty 
Pounds, — Thirty  Shillings : 

(i.)  Where  the  Sum  concluded  for  (exclusive  as 
aforesaid)  exceeds  Twenty  Pounds  and  does 
not  exceed  Thirty  Pounds, — Forty  Shillings  : 

(3.)  W^here  the  Sum  concluded  for  (exclusive  as 
aforesaid)  exceeds  Thirty  Pounds  and  does 
not  exceed  Forty  Pounds, — Sixty  Shillings : 

(4.)  Where  the  Sum  concluded  for  (exclusive  as 
aforesaid)  exceeds  Forty  Pounds  and  does 
not  exceed  Fifty  Pounds, — Eighty  Shillings : 

3.  For  Decree  in  Absence  or  in  Foro  in  an  Action  of 

Forthcoming,  Sequestration,  or  Multiplepoinding, 
same  as  in  an  ordinary  Action 
The  above  Fees  shall  be  exclusive  of  Postages  and  actual 
Outlays,   but  shall  include  the    whole  Sums  Exigible, 
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whether  as  between  Party  and  Party  or  between  Client  and 
Agent,  for  taking  Instructions  to  prosecute  or  defend  the 
Action,  instructing  Officers  to  cite  Parties  or  Witnesses,  or 
to  arrest  on  the  Dependence,  revising  Summons  and  Cita- 
tions and  Executions,  precognoscing  Witnesses,  attending 
Proofs  and  Debates,  writing  and  signing  Appeals,  Corre- 
spondence, and  generally  doing  everything  requisite  for 
commencing  and  carrying  on  the  Action  or  the  Defence, 
until  final  Judgment  or  Decree  in  the  Sheriff  Court 

IL — ^Execution  of  Diligence. 

1,  Where  Poinding  or  Imprisonment  has  followed  on  the 

Decree,  or  where  a  Sale  has  followed  on  a  Decree 
of  Sequestration,  including  instructing  Officer  to 
arrest,  charge,  poind,  sell,  or  imprison,  revising  his 
Executions  and  Beports,  Correspondence,  receiving 
Payment  of  Sums  in  Decree,  and  handing  same  over 
)  Creditor : 
(1.)  Where  the  Amount  decerned  for  (exclusive 
of  Expenses  and  Dues  of  Extract)  does  not 
exceed  Twenty-five  Pounds,  Three  per  Cen- 
tum on  the  Amount  decerned  for ;  but  no 
Fee  to  be  less  than  Nine  Shillings : 
(2.)  Where  the  Amount  decerned  for  (exclusive 
of  Expenses  and  Dues  of  Extract)  exceeds 
Twenty-five  Pounds,  Two  per  Centum  on  the 
Amount  decerned  for ;  but  no  Fee  to  be  less 
than  Fifteen  Shillings : 

2.  Where  neither  Poinding  nor  Sale  nor  Imprisonment 

has  followed,  One  H«df  of  the  above,  both  with  re- 
spect to  the  maximum  and  minimum  Fees :  Pro- 
vided always,  that  where  any  Cause  shall  have  been 
conducted,  under  the  Fourth  Section  hereof,  partly 
by  a  Solicitor  at  Law  and  partly  by  a  Writer  to  the 
Signet  or  Solicitor  before  the  Supreme  Courts,  the 
Sheriff  shall  determine  what  Portion  of  said  Fees 
shall  be  payable  to  each  of  the  Agents  or  Procura- 
tors who  shall  have  been  so  engaged  in  the  Cause, 
and  the  Sheriff's  Determination  shall  be  final 
Table  of  XIX.  An  exact  copy  of  the  immediately  preceding  Sec- 

Tees  to  be  tion  of  this  Act  shall  be  at  all  times  hung  up  in  every 
^ntedand  Sheriff  Clerk  s  Office  and  in  every  Sheriff  Court  Place  dur- 
^  ing  the  holding  of  any  Court  for  the  Tiial  of  Causes  under 
the  Authority  of  this  Act ;  and  any  Sheriff  Clerk  at  any 
time  omitting  to  have  such  Copy  hung  up  in  his  Office  or 
in  the  Sheriff  Court  Place  as  uibresaid,  or  not  causing  the 
Boll  of  Causes  each  Court  day  to  be  publicly  exhibited,  or 
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not  causing  the  Number  and  Names  of  the  Parties  in  such 
Roll  to  be  called  in  theirOrderas  aforesaid,  except  with  Leave 
of  the  SherifT,  upon  Cause  shown  in  open  Court,  shall  be 
liable  in  a  Penalty  not  exceeding  Forty  Shillings,  to  be 
recovered  at  the  Instance  of  any  Person  who  shall  prose- 
cute for  the  same,  and  to  be  disposed  of  as  the  Sheriff  shall 
direct :  Provided  always,  that  the  Sheriff  Clerk  shall  be 
bound  to  account  for  the  Fees  drawn  by  him  under  the 
Authority  of  this  Act  in  the  same  manner  as  he  is  now  by 
Law  bound  to  account  for  the  Fees  drawn  by  him  under 
the  Authority  of  the  first  recited  Act,  but  no  farther  or 
otherwisa 

XX.  The  Court  of  Session  in  Scotland  shall  be  and  is  Court  of 
hereby  authorized  and  empowered,  after  due  Inquiry,  by  ^^^^  ^ 
Act  or  by  Acts  of  Sederunt,  from  Time  to  Time  to  make  Table  of 
such  Alterations  by  way  of  Increase  or  Decrease  as  to  said  ^®^ 
Court  shall  seem  needful  on  the  Fees  and  Dues  hereby 
authorized  to  be  taken,  or  to  frame  a  new  Table  or  Tables  of 
Fees  and  Dues  that  shall  be  allowed  to  be  taken  for  Matters 
done  in  contested  Causes  raised  under  the  Authority  of 
this  Act,  in  place  of  the  Fees  and  Dues  herein-before 
specified ;  and  when  any  such  Alterations  or  any  such  new 
Table  shall  be  made,  all  the  Provisions  herein  contained 
relative  to  the  Fees  specified  in  Section  Eighteen  hereof 
shall  be  applicable  to  such  altered  Fees  or  Dues,  or  such 
new  Table  of  Fees  and  Dues ;  and  the  said  Court  shall  have 
like  Powers  to  regulate  the  Fees  payable  in  Appeals  under 
tiiis  Act  in  the  Court  of  Session. 

XXL  In  all  Cases  in  this  Act,  or  in  the  Schedules  hereto  interprata- 
annexed,  the  Word  "Sheriflf'*  shall  be  held  to  include  ^^^^ 
Sheriff  Depute  and  Steward  Depute  and  Sheriff  Substitute  "™^ 
and  Steward  Substitute ;  the  Words  "  Sheriff  Substitute  " 
to  include  Steward  Substitute ;  the  Words  "  Sheriff  Court " 
to  include  and  apply  to  the  Court  of  the  Sheriff  or  Steward 
or  their  Substitutes  ;  the  Words  "  Sheriff  Clerk  "  to  include 
Steward  Clerk  and  Depute  Sheriff  Clerk  and  Depute 
Steward  Clerk ;  the  Word  «  Shire  "  or  "  County '  to  include 
Stewartry ;  the  Word  "  Sheriffdom  "  to  include  and  be  in- 
cluded in  the  Words  "  Shire,  County,  or  Stewartry ;  '*  the 
Word  "Person"  to  extend  to  a  Partnership,  Body  Politic, 
Corporate,  or  Collegiate,  as  well  as  an  Individual;  the 
Word  "  Procurator  "  to  include  a  Writer  to  the  Signet  or 
Solicitor  before  the  Supreme  Courts  entitled  to  act  as  Agent 
under  the  Provisions  of  the  Fourth  Section  of  this  Act : 
Provided  always,  that  those  Words  and  Expressions  occur- 
ring in  this  Clause  to  which  more  than  One  Meaning  is 
attached  shall  not  have  the  different  Meanings  given  to 
them  by  this  Clause  in  those  Cases  in  which  there  is  any- 
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thing  in  the  Subject  or  Context  repugnant  to  such  Con- 
struction. 
Act  not  to        XXII.  Nothing  contained  in  this  Act  shall  in  any  way- 
cited  A^    affect  the  Provisions  of  the  recited  Acts  or  either  of  them 
in  regard  to  any  Proceedings  which  before  the  passing  of 
this  Act  might  competently  take  place  under  them. 
As  to  Pay-    '  XXIII.  Whcreas  by  Section  Thirty-four  of  an  Act  passed 
meat  of       fn  the  Twcnty-fourth  and  Twenty-fifth  Years  of  Her  Ma- 
Duty^upon   j^sty's  Eeign,  chapter  Ninety-one,  it  is  provided  that  no 
Indentures   Deed  or  Instrument  liable  to  Stamp  Duty  shall  be  regis- 
ticesMpto'  tered  unless  the  same  is  duly  stamped :  And  whereas  by 
Procura-      Section  Nine  of  an  Act  passed  in  the  Twenty-eighth  and 
tors.  Tvventy-ninth  Years  of  Her  Majesty's  reign,  Chapter  Eighty- 

five,  it  is  provided  that  every  Indenture  entered  into  after 
the  passing  of  the  said  Act  with  the  Intention  of  qualifying 
an  Apprentice  for  Admission  as  a  Procurator  as  therein 
mentioned  shall  be  recorded  in  the  Register  of  Probative 
Writs  of  the  County  where  the  same  shall  have  been  entered 
into  within  Six  Months  from  the  Date  fixed  for  the  Com- 
mencement of  the  Term  of  Apprenticeship :  And  whereas 
such  an  Indenture  as  is  referred  to  in  the  last-mentioned 
Act  is  liable  to  a  Stamp  Duty  of  Thirty  Pounds,  and  it  is 
considered  that  the  Payment  of  so  large  a  Sum  at  the  Time 
.  of  the  Commencement  of  the  Apprenticeship  operates 
harshly  and  prejudicially :  Be  it  enacted,  That  the  Sum  of 
Two  Shillings  and  Sixpence,  in  part  of  the  said  Stamp 
Duty  of  Thirty  Pounds,  shall  be  paid  upon  the  Execution 
of  any  such  Indenture  of  Apprenticeship,  and  that  the  same 
Indenture,  if  bearing  a  Stamp  Duty  of  Two  Shillings  and 
Sixpence,  shall  be  deemed  to  be  duly  stamped  for  the  Pur- 
pose of  the  recording  thereof  in  the  proper  Register  of  Pro- 
bative Writs,  and  also  for  the  Pui-pose  of  enforcing  aU  the 
Obligations  therein  contained,  and  that  the  Sum  of  Twenty- 
nine  Pounds  Seventeen  Shillings  and  Sixpence,  being  the 
Residue  of  the  said  Stamp  Duty  of  Thirty  Pounds,  shall  be 
paid  upon  the  Admission  of  the  Apprentice  as  a  Procurator 
in  addition  to  the  Stamp  Duty  payable  in  respect  of  such 
Admission. 
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XCVIL 

An  Act  to  facilitate  the  Administration  of  Trusts  in  Scot- 
land    [12tfi  August  1867.] 

Whereas  by  the  Acts  Twenty-fourth  and  Twenty-fifth 
Victoriay  Chapter  Eighty-four,  and  Twenty-sixth  and 
Twenty-seventh  Victoria,  Chapter  One  hundred  and  fif- 
teen, certain  Powers  are  conferred  on  gratuitous  Trustees 
in  Scotland,  and  it  is  expedient  that  greater  Facilities 
should  be  given  for  the  Administration  of  Trust  Estates  in 
Scotland  : 

Be  it  enacted,  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as  follows : 

I.  In  the  construction  of  this  Act  and  of  the  said  re-  DefiniUon 
cited  Acts  the  Words  "Trusts  and  Trust  Deeds"  shall  be  aiJxriSt 
held  to  mean  and  include  all  Trusts  constituted  by  vir-  Deeds, 
tue  of  any  Deed  or  by  private  or  local  Act  of  Parliament ; 

and  the  Words  **  gratuitous  Trustees"  in  the  Sense  of  this 
Act  and  of  the  said  recited  Acts  shall  mean  and  include 
all  Trustees  who  are  not  entitled  as  such  to  Eemuneration 
for  their  Services  in  addition  to  any  Benefit  they  may  be 
entitled  to  under  the  Trust,  or  who  hold  the  ofl&ce  ex  officio, 
and  shall  extend  to  and  include  all  Trustees,  whether  ori- 
ginal or  assumed,  who  are  entitled  to  receive  any  Legacy 
or  Annuity  or  Bequest  under  the  Trust :  Provided  always, 
that  no  Trustee  to  whom  any  Legacy  or  Bequest  or  An- 
nuity is  expressly  given  on  condition  of  the  Eecipient 
thereof  accepting  the  Ofiice  of  Trustee  under  the  Trust 
shall  be  entitled  to  resign  the  Office  of  Trustee  by  virtue 
of  this  or  of  the  said  recited  Acts,  unless  otherwise  ex- 
pressly declared  in  the  Trust  Deed. 

II.  In  all  such  Trusts  the  Trustees  shall  have  Power  to  General 
do  the  following  Acts,  where  such  Acts  are  not  at  variance  Powers  of 
with  the  Terms  or  Purposes  of  the  Trust,  and  such  Acts  ^"^*®^* 
when  done  shall  be  as  effectual  as  if  such  powers  had  been 
contained  in  the  Trust  Deed,  viz. : 

1.  To  appoint  Factors  and  Law  Agents,  and  to  pay  them 

a  suitable  Bemuneration : 

2.  To  discharge  Trustees  who  have  resigned,  and  the 

Representatives  of  Trustees  who  have  died : 

3.  To  grant  Leases  of  the  Heritable  Estate  of  a  Duration 

not  exceeding  Twenty-one  Years  for  Agricultural 
Lands,  and  Thirty-one  Years  for  Minerals,  and  to 
remove  Tenants : 
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4.  To  uplift,  discharge,  or  assign  Debts  due  to  the  Trust 

Estate: 

5.  To  compromise  or  to  submit,  and  refer  all  Claims 

connected  with  the  Trust  Estate  : 

6.  To  grant  all  Deeds  necessary  for  carrying  into  eflTect 

the  Powers  vested  in  the  Trustees : 

7.  To  pay  Debts  due  by  the  Truster  or  by  the  Trust 

Estate  without  requiring  the  Creditors  to  constitute 
such  Debts  where  the  Trustees  are  satisfied  that 
the  Debts  are  proper  Debts  of  the  Trust 
^i7^  IIL  It  shall  be  competent  to  the  Court  of  Session,  on 

be  grantSr  the  Petition  of  the  Trustees  under  any  Trust  Deed,  to  grant 
to  Trustees  Authority  to  the  Trustees  to  do  any  of  the  following  Acts, 
Oonrt  0^  being  satisfied  that  the  same  is  expedient  for  the  Exe- 
cution of  the  Trust,  and  not  inconsistent  with  the  Inten- 
tion thereof ;  and  the  Court  shall  determine  all  Questions 
of  Expenses  in  relation  to  such  Applications,  and  where  it 
shall  be  of  opinion  that  the  Expense  of  any  such  Applica- 
tion should  not  be  charged  against  the  Trust  Estate,  it 
shall  so  find  in  disposing  of  the  Application  : 

1.  To  sell  the  Trust  il^tate  or  any  Part  of  it : 

2.  To  grant  Feus  or    Long  Leases  of  the  Heritable 

Estate  or  any  Part  of  it : 

3.  To  borrow  Money  on  the  Security  of  the  Trust  Estate 

or  any  Part  of  it : 
4  To  excamb  any  Part  of  the  Trust  Estate  which  is 
heritable : 
Provided  always,  that  when  all  the  Beneficiaries  under  the 
Trust  in  existence  at  the  Date  of  presenting  such  Petition 
are  of  full  Age  and  capable  of  acting,  it  shall  be  in  their 
Power,  by  Deed  of  Consent,  to  grant  Authority   to  the 
Trustees  to  do  any  of  the  said  Acts,  the  same  not  being 
inconsistent  with  the  Intention  of  the  Tnist ;  and  such 
Authority  being  obtained,  the  said  Acts,  when  done,  shall 
be  equally  valid  and  effectual  as  if  the  Authority  of  the 
Court  for  the  Execution  of  the  same  had  previously  been 
obtained 
Bxtenrion        IV.  All  Powers  of  Sale  conferred  on  Trustees  by  the 
of  T^tela  Trust  Deed,  or  by  Virtue  of  this  Act,  may  be  exercised 
for  Sale.      either  by  public  Eoup  or  private  Bargain,  unless  otherwise 
directed  in  the  Trust  Deed  or  in  the  Authority  given  by 
the  Court,  or  in  the  Deed  of  Consent  to  be  granted  by  the 
Beneficiaries  ;  and  when  the  Estate  is  heritable,  it  shall  be 
lawful  in  such  Sales  to  sell,  subject  to  or  under  Reserva- 
tion of  a  Feu  Duty  or  Ground  Annual,  at  such  Rate  and 
on  such  conditions  as  may  be  agreed  upon ;  and  in  all 
Sales  and  Feus  it  shall  be  lawful  to  reserve  the  Mines  and 
Minerals  if  so  wished.   ' 
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V.  Trustees  under  any  Trust  Deed  may,  unless  the  con-  Powers  of 
traiy  be  expressly  provided  in  such  Trust  Deed,  invest  the  under  ^ 
Trust  Funds  in  the  Purchase  of  any  of  the  Government  Trust 
Stocks,  Public  Funds,  or  Securities  of  the  United  King-  res^t^^ 
dom,  or  Stock  of  the  Bank  of  England,  or  may  lend  the  invpst- 
Trust  Funds  on  the  security  of  any  of  the  aforesaid  Stocks  ^^^^ 
or  Funds  or  on  the  security  of  Heritable  Property  in  Scot- 
land, and  may  from  Time  to  Time  at  their  discretion  vary 

any  such  Investment  or  Loan :  Provided,  that  the  Trus- 
tees shall  not  be  held  to  be  subject  as  Defendants  or  Be- 
spondents  to  the  Jurisdiction  of  any  of  Her  Majesty's  Su- 
perior Courts  of  Law  or  Equity  in  England  or  Ireland, 
either  as  Trustees  or  personally,  by  reason  of  their  having 
invested  or  lent  Trust  Funds  as  aforesaid. 

VI.  The  Powers  of  Investment  conferred  by  this  Act  Powers  of 
shall  not  be  held  or  constraed  as  restricting  or  controlling  inv«t- 
any  Powers  of  Investment  of  Trust  Funds  expressly  con-  Trust'" 
tained  in  any  Trust  Deed.  ^««f « not 

VIL  The  Court  may  from  Time  to  Time,  under  such  rtrkted." 
Conditions  as  they  see  fit,  authorize  Trustees  to  advance  The  Court 
any  Part  of  the  Capital  of  a  Fund  destined,  either  abso-  ^^^^'"^ 
lutely  or  contingently,  to  Minor  Descendants  of  the  Truster,  Advance  of 
being  Beneficiaries  having  a  vested  interest  in  such  Fund,  S*^  °f  ^l'^ 
if  it  shall  appear  that  the  Income  of  the  Fund  is  insuffi-  Trust 
cient  or  not  applicable  to,  and  that  such  Advance  is  neces-  ^«nd. 
sary  for,  the  Maintenance  or  Education  of  such  Benefici- 
aries, 'or  any  of  them,  and  that  it  is  not  expressly  prohi- 
bited by  the  Trust  Deed,  and  that  the  Rights  of  Parties 
other  than  the  Heirs  or  Representatives  of  such  Minor 
Beneficiaries  shall  not  be  thereby  prejudiced. 

VIII.  The  Court  may,  on  Petition  by  the  Trustees,  and  AppHca- 
after  such  Intimation  and  Inquiry  as  may  be  thought  ne-  ^rast' 
cessary,  authorize  the  Trustees  under  any  Trust  Deed  to  Funds, 
apply  the  whole  or  any  Part  of  Trust  Funds  which  they 

are  empowered  or  directed  by  the  Trust  Deed  to  invest  in 
the  Purchase  of  Heritable  Property,  to  the  Payment  or  Re- 
demption of  any  Debt  or  Burden  affecting  Heritable  Pro- 
perty which  may  be  destined  to  the  same  Series  of  Heirs, 
and  subject  to  the  same  Conditions  as  are  by  the  Trust 
Deed  made  applicable  to  the  Heritable  Property  directed 
to  be  Purchased ;  provided  always,  that  such  Application 
shall  not  be  inconsistent  with  the  other  Provisions  of  the 
Trust  Deeds. 

IX.  When  a  Trustee  who  resigns,  or  the  Representatives  Discharge 
of  a  Trustee  who  has  died  or  resigned,  cannot  obtain  a  dis-  Jl^^?^™*®^ 
charge  of  his  Acts  and  Intromissions  from  the  remaining  and  Heirs 
Trustees,  and  when  the  Beneficiaries  of  the  Trust  refuse,  ^^.T*""^^*"* 
or  are  unable,  from  Absence,  Incapacity,  or  otherwise,  to  iig^e  ^^ 
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grant  a  discharge,  the  Court  may,  on  Petition  to  that  Effect, 
at  the  Instance  of  such  Trustee  or  Eepresentative,  and 
after  such  Intimation  and  Inquiry  as  may  be  thought 
necessary,  grant  such  Discharge,  and  it  shall  be  in  the 
Power  of  the  Court  to  direct  that  the  Expense  of  such 
Application  be  paid  out  of  the  Trust  Estate,  if  the  Court 
shall  consider  this  reasonable. 

X.  Any  Trustee  entitled  to  resign  his  Office  may  do  so 
by  Minute  of  the  Trust  entered  in  the  Sederunt  Book  of 
the  Trust,  and  Signed  in  such  Sederunt  Book  by  such 
Trustee  and  by  the  other  Trustee  or  Trustees  acting  at  the 
Time,  or  he  may  do  so  by  signing  a  Minute  of  Besignation 
in  the  Form  of  the  Schedule  (A.)  to  this  Act  annexed,  or 
to  the  like  Effect,  and  may  register  the  same  in  the  Books 
of  Council  and  Session,  and  in  such  case  he  shall  be  bound 
to  intimate  the  same  to  his  Co-Trustee  or  Trustees,  and 
the  Besignation  shall  be  held  to  take  effect  from  and  after 
the  Expiry  of  One  Calendar  Month  after  the  Date  of  such 
Intimation,  or  the  last  Date  thereof  if  more  than  One,  if 
the  Trustee  or  Trustees  to  whom  such  Intimation  was 
given  is  within  Scotland,  or  otherwise  within  Three  Months 
from  and  after  that  Date ;  and  in  case  after  Inquiry  the 
Eesidence  of  any  Trustee  to  whom  Intimation  should  be 
given  under  this  Provision  cannot  be  found,  such  Intima- 
tion shall  be  given  edictally  in  usual  Form,  and  the  Be- 
signation in  that  Case  shall  be  held  to  take  effect  from  and 
after  the  Expiry  of  Six  Months :  and  if  any  Trustee  entitled 
to  resign  his  Office  is  at  the  Time  sole  Trustee,  he  shall 
not  be  entitled  to  resign  until,  with  the  consent  of  the 
Beneficiaries  under  the  Trust  of  full  Age  and  capable  of 
acting  at  the  Time,  he  shall  have  assumed  new  Trustees, 
who  shall  have  declared  their  Acceptance  of  Office,  or  he 
may  apply  to  the  Court  stating  hia  Wish  to  resign,  and 
praying  for  the  Appointment  of  new  Trustees  or  of  a  Ju- 
dicial Factor  to  administer  the  Trust,  and  the  Court  after 
Intimation  to  the  Beneficiaries  under  the  Trust,  or  such 
of  them  as  the  Court  may  direct,  shall  thereafter  either 
appoint  a  Judicial  Factor,  or  on  the  application  of  the 
Beneficiaries  or  any  of  them,  may  appoint  Trustees  in  the 
same  Manner  as  is  provided  under  the  Twelfth  Section  of 
this  Act ;  and  aft^r  such  Appointment  either  of  Judicial 
Factor  or  of  Trustees  the  petitioning  Trustee  wiU  be  en- 
titled to  resign  ;  and  any  retiring  Trustee  or  Trustees  who 
may  have  already  retired  shall  be  bound,  when  required, 
and  at  the  Expense  of  the  Trust,  to  execute  all  Deeds 
necessary  for  divesting  them  of  Trust  Property,  conveying 
the  same  to  the  Trustees  .or  Trustee  or  Judicial  Factor 
acting  in  the  Execution  of  the  Trust 
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XI.  When  Trustees  have  the  Power  of  assuming  new  ^JJ^^"/' 
Trustees,  such  new  Trustees  may  be  assumed  by  a  deed  new  or  aA- 
of  Assumption  executed  by  the  Trustee  or  Trustees  acting  m**°^u 
under  such  Trust  Deed,  or  by  a  Quorum  of  such  Trustees,  d^  ©f   ^ 
if  more  than  Two,  in  the  Form  of  the  Schedule  (B.)  to  this  Assump- 
Act  annexed,  or  to  the  like  Effect ;  and  a  Deed  of  Assump-    ^^' 
tion  so  executed,  in  addition  to  a  general  Conveyance  of 

the  Trust  Estate,  may  contain  a  special  Conveyance  of 
Heritable  Property,  and  in  such  case  may,  with  the  neces- 
sary Warrant  of  Eegistration  thereon,  be  recorded  in  the 
Kegister  of  Sasines,  and  when  so  recorded  shall  be  effectual 
as  a  Conveyance  of  the  Heritable  Property  belonging  to 
the  Trust  Estate,  so  far  as  specially  conveyed,  in  favour  of 
the  existing  Trustees  and  the  Trustees  so  to  be  assumed ; 
and  such  Deed  of  Assumption  shall  also  be  effectual  as  an 
Assignation  in  favour  of  such  existing  and  assumed  Trus- 
tees of  the  whole  Personal  Property  belonging  to  the  Trust 
Estate  :  and  in  the  event  of  any  Trustee  acting  under  any 
Trust  Deed  being  insane,  or  incapable  of  acting  by  reason 
of  physical  or  mental  Disability,  or  by  continuous  Absence 
from  the  United  Kingdom  for  a  Period  of  Six  Calendar 
Months  or  upwards,  such  Deed  of  Assumption  may  be 
executed  by  the  remaining  Trustee  or  Trustees  acting  under 
such  Trust  Deed :  provided  that  when  the  Signatures  of  a 
Quorum  of  Trustees  cannot  be  obtained  it  shall  be  necessary 
to  obtain  the  Consent  of  the  Court  to  such  Deed  of  Assump- 
tion on  Application  either  by  the  Acting  Trustee  or  Trus- 
tees, or  by  any  One  or  more  of  the  Beneficiaries  under  the 
Trust  Deed. 

XII.  When  Trustees  cannot  be  assumed  under  any  Trust  Appoint- 
Deed,  or  when  any  Person  who  is  the  sole  Trustee  acting  ment  of 
under  any  such  Trust  Deed  has  become  insane,  or  incapa-  ^by^ 
ble  of  acting  by  reason  of  physical  or  mental  Disability,  Court 
the  Court  may,  upon  the  Application  of  any  Party  having 
Interest  in  the  Trust  Estate,  after  such  Intimation  and  In- 
quiry as  may  be  thought  necessary,  appoint  a  Trustee  or 
Trustees   under  such  Trust  Deed,  with  all  the  Powers 
incident  to  that  Office ;  and  on  such  Appointment  being 

made,  in  the  Case  of  any  Person  becoming  insane  or  in- 
capable of  acting  as  aforesaid,  such  Person  shall  cease  to 
be  a  Trustee  under  such  Trust  Deed  ;  and  the  Court  may 
on  such  Application  grant  a  Warrant  to  complete  a  Title 
to  any  Heritable  Property  forming  Part  of  the  Trust  Estate 
in  favour  of  the  Trustee  or  Trustees  so  appointed,  which 
Warrant  shall  specify  and  describe  the  Heritable  Property 
to  which  it  is  applicable,  and  shall  also  specify  the  Move- 
able or  Personal  Property,  or  bear  Reference  to  an  Inven- 
tory appended  to  the  Petition  to  the  Court  in  which  such 
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Moveable  or  Personal  Property  is  specified ;  and  such 
Warrant  shall  be  effectual  as  a  Conveyance  of  such  Herit- 
able Property  in  favour  of  the  Trustee  or  Trustee?  so 
appointed,  in  like  Manner  and  to  the  same  Effect  as  a 
Warrant  in  favour  of  a  Judicial  Factor  granted  under  the 
Authority  of  the  Thirty-eighth  Section  of  "  The  Titles  to 
Land  (Scotland)  Act,  1860,"  and  shall  also  be  effectual  as 
an  Assignation  of  such  Moveable  or  Personal  Property  in 
favour  of  the  Trustee  or  Trustees  so  appointed 
.  XIII.  Trustees  appointed  by  the  Court  shall  not  have 
the  Power  of  assuming  new  Trustees,  unless  such  Power  is 
expressly  conferred  upon  them  by  the  Court. 

XIV.  When  any  Person  shall  be  entitled  to  the  Posses- 
sion for  his  own  absolute  Use  of  any  Heritable  Property  or 
Moveable  or  Personal  Property  the  Title  to  which  has  been 
taken  in  the  Name  of  any  Trustee,  or  Curator  bonis,  or 
Factor  loco  aisen^is,  or  Factor  loco  tutoris,  or  Judicial  Factor, 
or  other  Person  who  has  died  or  become  incapable  of  act- 
ing without  having  executed  a  Conveyance  of  such  Pro- 
perty, it  shall  be  lawful  for  the  Person  beneficially  entitled 
to  such  Property  to  apply  by  Petition  to  the  Court  for 
Authority  to  complete  a  Title  to  such  Property  in  his  own 
Name,  and  such  Petition  shall  specify  and  describe  the 
Heritable  Property,  and  refer  to  an  Inventory  in  which  the 
Moveable  or  Personal  Property  is  specified,  to  which  such 
Title  is  to  be  completed,  and  after  such  Intimation  and 
Inquiry  as  may  be  thought  necessary  it  shall  be  lawful  for 
the  Court  to  grant  a  Warrant  for  completing  such  Title  as 
aforesaid,  which  Warrant  shall  specify  and  describe  the 
Heritable  Property  to  which  it  is  applicable,  and  shall  also 
specify  the  Moveable  or  Personal  Property,  or  shall  bear 
reference  to  an  Inventory  appended  to  the  Petition  in 
which  such  Personal  Property  is  specified ;  and  such 
Warrant  shall  be  effectual  as  a  Conveyance  of  such  Herit- 
able Property  in  favour  of  the  Petitioner  in  like  Manner 
and  to  the  same  Effect  as  a  Warrant  in  favour  of  a  Judicial 
Factor  granted  under  the  Authority  of  the  Thirty-eighth 
Section  of  "  The  Titles  to  Land  (Scotland)  Act,  1860,"  and 
shall  also  be  effectual  as  an  Assignation  of  such  Moveable 
or  Personal  Property  in  favour  of  the  Petitioner. 

XV.  Applications  for  Authority  to  complete  the  Title  of 
a  Judicial  Factor  to  any  Trust  Property  or  Estate  under 
the  Thirty-eighth  Section  of  "  The  Titles  to  Land  {Scotland) 
Act,  1860,"  may  be  contained  in  the  Petition  for  the  Ap- 
pointment of  such  Factor,  and  such  Application  may  in- 
clude Moveable  or  Personal  Property ;  and  the  Warrant  to 
be  granted  in  pursuance  thereof  shall,  in  so  far  as  regards 
Heritable  Property,  be  effectual  as  a  Conveyance  in  man- 
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ner  specified  in  the  said  Act  and  in  the  preceding  Section 
of  this  Act. 

XVI.  Applications  to  the  Court  under  the  Authority  of  Powere  of 
this  Act  shall  be  by  Petition  addressed  to  the  Court,  and  u^d^  Sk 
shall  be  brought  in  the  first  instance  before  One  of  the  Act  to  be 
Lords  Ordinary  oflBciating  in  the  Outer  House,  who  may  by^j^rd 
direct  such  Intimation  and  Service  thereof  and  such  In-  Ordinary, 
vestigation  or  Inquiry  as  he  may  think  fit,  and  the  Power 
of  the  Lord  Ordinary  before  whom  the  petition  is  enrolled 
may  be  exercised  by  the  Lord  Ordinary  on  the  Bills  dur- 
ing Vacation,  and  all  such  Petitions  shall  as  respects  Pro- 
cedure, Disposal,  and  Eeview  be  subject  to  the  same  Rules 
and  Regulations  as  are  enacted  with  respect  to  Petitions 
coming  before  the  Junior  Lord  Ordinary  in  virtue  of  the 
Act  Twentieth  and  Twenty-first  Victoria,  Chapter  Fifty- 
six  :  Provided  that  when  in  the  Exercise  of  the  Powers 
pertaining  to  the  Court  of  appointing  Trustees  and  regu- 
lating Trusts  it  shall  be  necessary  to  settle  a  Scheme  for 
the  Administration  of  xiny  charitable  or  other  permanent 
Endowment,  the  Lord  Ordinary  shall  after  preparing  such 
Schemes  report  to  one  of  the  Divisions  of  the  Court,  by 
whom  the  same  shall  be  finally  adjusted  and  settled ;  and 
in  all  Cases  where  it  shall  be  necessary  to  settle  any  such 
Scheme,  Intimation  shall  be  made  to  Her  Majesty's  Ad- 
vocate, who  shall  be  entitled  to  appear  and  intervene  for 
the  Interests  of  the  Charity  or  any  Object  of  the  Trust  or 
the  public  Interest. 

XVIL  The  Court  shall  be  and  is  hereby  empowered  ^^^^^ 
from  Time  to  Time  from  and  after  the  passing  of  this  Act  SfSoder- 
to  make  such  Regulations  by  Act  or  Acts  of  Sederunt  as  '«»*• 
may  be  requisite  for  carrying  into  eflfect  the  Purposes  of 
this  Act :  Provided  that  within  Fourteen  Days  from  the 
Commencement  of  every  future  Session  of  Parliament  there 
shall  be  laid  before  both  Houses  of  Parliament  Copies  of 
all  Acts  of  Sederunt  made  and  passed  under  the  Powers 
of  this  Act 

XVIII.  In  all  Cases  where  a  Trust  Deed  appoints  the  Reaignatioii 
Trustees  to  be  also  Executors,  the  Resignation  of  any  such  ^ho'ifSao 
Trustee  shall  infer,  unless  where  otherwise  expressly  de-  Executor  to 
Glared,  his  Resignation  also  as  an  Executor  under  such  na'^ioJ^^ 

Trust  Deed.  Executor. 

XIX.  Nothing  in  this  Act  contained  shall  be  construed  Beserva- 
as  innovating,  revoking,  or  restricting  any  express  Powers  tionof 
or  Directions  given  to  Trustees  acting  under  any  Trust  t^^T"  ^ 
Deed,  or  shall  affect  the  Decision  of  any  Question  which  Deeds  and 
may  at  the  passing  of  this  Act  be  the  subject  of  a  depend-  ^^^^52? 
ing  Action  ;  and  none  of  the  Powers  and  Incidents  by  this  pending 
Act  conferred  or  annexed  to  the  Office  of  Trustee  shall  -^^ctionB, 
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and  take  effect  or  be  exercised  if  it  is  declared  in  the  Tmst 

Powere,  Deeds  that  they  shall  not  take  effect ;  and  when  there  is 

by  this  Act,  HO  such  Declaration,  then  if  any  Variations  or  Limitations 

™*y  ^  of  any  of  the  Powers  or  Incidents  by  the  Act  conferred  or 

^NBxpress  annexed  are  contained  in  such  Trust  Deed,  such  PoweYs 

Deciara-  or  Incidents  shall  take  effect  or  be  exercised  only  subject 

°^  to  such  Variations  or  Limitations. 

Short  XX.  This  Act  may  be  cited  for  all  Purposes  as  "  The 

Title.  Trusts  {Scotland)  Act,  1867." 


SCHEDULES. 


SCHEDULE  (A) 

FoBM  OP  Mdottb  of  Eesignation. 

I  A.B.  do  hereby  resign  as  and  from  the  Date  hereof  the  Office 
of  Trustee  under  the  Trust  Disposition  and  Settlement  (or  other 
Deed)  granted  by  CD,  in  favour  of  E.F.y  O.H.,  and  myself, 
dated  the  Day  of  ,  and  recorded  in  the 

Books  of  Council  and  Session  {or  other  Register)  the 
Day  of  .     [If  the  Trustee  was  assumed  add,  and  to 

which  Office  of  Trustee  I  was  assumed  by  Deed  of  Assumption 
granted  by  the  said  KF.  and  O.H.j  dated  the  Day 

of  .]     In  witness  whereof  [Testing  Clause  in  the  usual 

Form]. 


SCHEDULE  (B.) 

FoBM  OP  Deed  op  Asstjmptiok. 

I  A.B.  [or  we  A,B.  and  CD.],  the  accepting  and  surviving 
[or  remaining]  Trustee  [or  Trustees,  or  a  Majority  and  Quorum  of 
the  accepting  and  surviving  Trustees],  acting  under  a  Trust  Dis- 
position and  Deed  of  Settlement  {or  other  Deed)  granted  by  EJ'.  in 
favour  of  ,  dated  the  Day  of 

[if  recorded,  specify  Register  and  Date  of  recording],  do  hereby 
assume  O.H.  [or  0.H,  and  /.-ST.]  as  a  Trustee  [or  Trustees]  under 
the  said  Trust  Disposition  and  Settlement  {or  other  Deed) ;  and  I 
[or  we]  dispone  and  convey  to  myself  [or  ourselves]  and  tie  said 
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OM,  [or  0.H,  and  I^K,"]  as  Trustees  tinder  the  said  Trust  Dis- 
position and  Settlement  {or  other  Deed),  and  the  Survivors  or 
Survivor,  and  the  Heirs  of  the  last  Survivor,  the  Majority,  while 
more  than  Tv^o  are  acting,  being  a  Quorum,  all  and  sundry  the 
whole  Trust  Estate  and  Effects,  Heritable  and  Moveable,  Eeal  and 
Personal,  of  every  Description,  or  wherever  situated,  at  present 
belonging  to  or  under  my  (or  our)  Control  as  Trustees  (or  surviving 
Trustees,  or  otherwise,  as  the  Case  may  6e,)  under  the  said  Trust  Dis- 
position and  Settlement,  together  with  the  whole  Vouchers,  Titles, 
and  Instructions  thereof.  {Then  may  foUow,  if  wished,  special 
Conveyances  of  Heritable  or  Personal  Property  with  the  'usual 
Clauses  of  a  Conveyance  applicable  to  such  Property,  and  as  the 
Case  rruvy  require.)  And  we  consent  to  Eegistration  hereof  for 
Preservation,  and  also  in  the  General  or  Particular  [or  Burgh] 
[Register  of  Sasines  for  Publication.  In  witness  whereof  [Testing 
Clause  in  the  usual  Fomi\. 


Cap.  CXXIV. 

An  Act  to  amend  The  Merchant  Shipping  Act,  1854 

[20th  August  1867.] 

L  (Act  may  be  cited  as  The  Merchant  Shipping  Act,  1867, 
and  shall  be  construed  with  and  as  Part  of  The  Merchant  Ship- 
ping Act,  1854.) 

II.  (Act  to  come  into  operation  on  \st  January  1868,  bat 
shall  not  apply  to  any  Ship  which  belongs  to  the  United  King- 
dom and  is  absent  therefrom  at  the  time,  until  such  Ship  has  re- 
turned to  the  United  Kingdom.) 

III.  (Sections  224,  227,  and  231  of  17  and  18  Vict.  c.  104 
repealed.) 

lY.  Lime  or  Lemon  Juice  and  other  Anti-scorbutics  to  be 
provided  and  kept  on  board  certain  Ships.) 

v.  (Penalty  for  selling,  &c.,  Medicines,  &o.,  of  bad  Quality.) 

YII.  (Seaman's  Expenses  in  Case  of  Illness  through  Neglect 
of  Owner  or  Master  to  be  paid  by  them.) 

yill.  (Forfeiture  of  Wages,  <&o.,  of  Seaman  when  Illness 
caused  by  his  own  default.) 

IX.  (Place  appropriated  to  Seamen  to  have  a  certain  Space 
for  each  Man,  and  to  be  properly  constructed  and  kept  clear.) 

X.  ('Rules  for  Medical  Inspection  of  Seamen.) 

XI.  (Offences  by  British  Subjects  on  board  Ships.) 
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Cap.  CXXVL 

An  Act  to  amend  the  Law  relating  to  Railway    Com- 
panies in  Scotland     [20th  August  1867.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as  follows  :  | 

Preliminary, 

Short  Title.       I.  This  Act  may  be  cited  as  The  Bail  way  Companies 
(Scotland)  Act,  1867. 

II.  Except  as  in  this  Act  expressly  otherwise  provided, 
this  Act  shall  extend  to  Scotland  only. 

III.  In  this  Act — The  Term  "  Company  "  means  a  Rail- 
way Company,  that  is  to  say,  a  Company  constituted  by 
Act  of  Parliament,  or  by  Certificate  under  Act  of  Parlia- 
ment, for  the  Purpose  of  constructing,  maintaining,  or 
forking  a  Eailway  (either  alone  or  in  conjunction  with 
any  other  Purpose) :  The  Term  "  Decree  "  includes  Decree 
of  Court  (whether  in  absence  or  inforo  contradictorio)  and 
Decree  of  Eegistration  (whether  on  Deeds  containing  a 
Clause  of  Eegistration  or  on  registered  Protests  of  fto- 
missory  Notes  or  Bills  of  Exchange) :  The  Term  "  Share  " 
includes  Stock :  The  Term  "  Person "  includes  Corpora- 
tion :  The  Terms  "  Court  of  Session  "  and  "  Court "  shall 
mean  either  Division  of  the  Court  of  Session,  or  in  Time  of 
Vacation  the  Lord  Ordinary  oflBciating  on  the  Bills. 

Protection  of  Rolling  Stock  and  Plant 

IV.  The  Engines,  Tenders,  Carriages,  Trucks,  Machinery, 
Tools,  Fittings,  Materials,  and  Effects  constituting  the 
Boiling  Stock  and  Plant  used  or  provided  by  a  Company 
for  the  Purposes  of  the  Traffic  on  their  Bail  way,  or  of  their 
Stations  or  Workshops,  shall  not,  after  their  Bailway  or 
any  Part  thereof  is  open  for  Public  Traffic,  be  liable  to  be 
attached  by  Diligence  at  any  Time  after  the  passing  of  this 
Act  and  before  the  First  Day  of  September  One  thousand 
eight  hundred  and  sixty-eight  where  the  Decree  on  which 
Diligence  proceeds  is  obtained  in  an  Action  on  a  Contract 
entered  into  after  the  passing  of  this  Act,  or  in  an  Action 
not  on  a  Contract  commenced  after  the  passing  of  this 
Act,  or  on  a  protested  Promissory  Note  or  Bill  of  Ex- 
change, or  a  Deed  containing  a  Clause  of  Eegistration 
registered  after  the  passing  of  this  Act ;  but  the  Person 
who  has  obtained  any  such  Decree  may  obtain  the  Ap- 
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pointraent  of  a  Judicial  Factor  on  the  Undertaking  of  the  has  ob- 
Company,  on  Application  by  Petition  in  a  summary  Way  **»»«!  De- 
to  the  Court,  and  all  Money  received  by  such  Judicial  obtain  Ap- 
Factor  shall,  after  due  Provision  for  the  Working  Expenses  i»io*nae»' 
of  the  Railway  and  other  proper  Outgoings  in  respect  of  judicial 
the  Undertaking,  be  applied  and  distributed,  under  the  Factor. 
Direction  of  the  Court,  in  Payment  of  the  Debts  of  the 
Company,  and  otherwise  according  to  the  Rights  and  Prio- 
rities of  the  Persons  for  the  Time  being  interested  therein, 
and  on  Payment  of  the  Amount  due  to  every  such  Person 
who  has  obtained  Decree  as  aforesaid  the  Court  may,  if  it 
think  fit,  discharge  such  Judicial  Factor. 

V.  If  in  any  Case  where  Property  of  a  Company  has  Detenni- 
been  attached  by  Diligence  a  Question  arises  whether  or  nation  of 
not  it  is  liable  to  be  so  attached  notwithstanding  this  Act,  ^^uSg 
the  same  may  be  heard  and  determined  on  an  Application  Dihgenoe. 
by  either  Party  by  Petition  in  a  summary  Way  to  the 
Court,  and  such  Determination  shall  be  final  and  binding. 

Arrangements, 

VI.  Where  a  Company  are  unable  to  meet  their  Engage-  Prepaia- 
ments  with  their  Creditors  the  Directors  may  prepare  a  li^*^""^ 
Scheme  of  Arrangement  between  the  Company  and  their  scheme  of 
Creditors  (with  or  without  Provisions  for  settling  and  de-  Awange- 
fining  any  Rights  of  Shareholders   of  the  Company  as  ^^^^ 
among  themselves,  and  for  raising,  if  necessary,  additional 

Share  and  Loan  Capital,  or  either  of  them),  and  may  pre- 
sent a  Petition  to  the  Court  for  the  Approval  and  Confir- 
mation thereof,  and  shall  along  therewith  lodge  a  Declara- 
tion in  Writing  under  the  Common  Seal  of  the  Company 
to  the  Effect  that  the  Company  are  unable  to  meet  their 
Engagements  with  their  Creditors,  and  with  an  AflSdavit 
of  the  Truth  of  such  Declaration  made  by  the  Chairman  of 
the  Board  of  Directors  and  by  the  other  Directors,  or  the 
major  Part  in  Number  of  them,  to  the  best  of  their  respec- 
tive Judgment  and  Belief 

VII.  After  the  Application  shall  have  been  made  for  the  |**T  °' 
Approval  of  the  Scheme,  the  Court  may,  on  Motion  by  the 
Company  in  such  Application,  sist  or  interdict  any  Action 

or  other  Proceedings  against  the  Company  on  such  Terms 
as  the  Court  thinks  fit 

VIII.  Notice  of  the  Application  to  the  Court  for  the  Con-  Edkibii^h 
firmation  of  the  Scheme  shall  be  published  in  the  Edi'n-  Gazette. 
hurgh  Gazette. 

IX.  After  such  Publication  of  Notice  no  Diligence  against  ^J  ^^ 
the  Property  of  the  Company  shall  be  available  without  ao.*^^"^** 
Leave  of  the  Court,  to  be  obtained  on  Petition  in  a  sum- 
mary Way. 
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X.  The  Scheme  shall  be  deemed  to  be  assented  to  by 
the  Holders  of  Mortgages,  Debentures,  or  Bonds  issued 
under  the  Authority  of  the  Company's  Special  Acts  when 
it  is  assented  to  in  Writing  by  Three  Fourths  in  Value  of 
the  Holders  of  such  Mortgages,  Debentures,  or  Bonds,  and 
shall  be  deemed  to  be  assented  to  by  the  Holders  of  De- 
benture Stock  of  the  Company  when  it  is  assented  to  in 
Writing  by  Three  Fourths  in  Value  of  the  Holders  of  such 
Stock. 

XI.  Where  any  annual  Payment  is  charged  on  the 
Eeceipts  of  or  is  payable  by  the  Company  in  consideration 
of  the  purchase  of  the  Undertaking  of  another  Company, 
the  Scheme  shall  be  deemed  to  be  assented  to  by  the  Persons 
in  right  of  annual  Payment  when  it  is  assented  to  in  Writing 
by  Three  Fourths  in  Value  of  such  Persons. 

XII.  The  Scheme  shall  be  deemed  to  be  assented  to  by 
the  Guaranteed  or  Preference  Shareholders  of  the  Company 
when  it  is  assented  to  in  Writing  as  follows  : — If  there  is 
only  One  Class  of  Guaranteed  or  Preference  Shareholders, 
then  by  Three  Fourths  in  Value  of  that  Class  ;  and  if 
there  are  more  Classes  of  Guaranteed  or  Preference  Share- 
holders than  One,  then  by  Three  Fourths  in  Value  of  each 
such  Class. 

XIII.  The  Scheme  shall  be  deemed  to  be  assented  to  by 
the  Ordinary  Shareholders  of  the  Company  when  it  is 
assented  to  at  an  Extraordinary  General  Meeting  of  the 
Company  specially  called  for  that  Purpose. 

XIV.  Where  the  Company  are  Lessees  of  a  Bail  way  the 
Scheme  shall  be  deemed  to  be  assented  to  by  the  Leasing 
Company  when  it  is  assented  to  as  follows:  In  Writing 
by  Three  Fourths  in  Value  of  the  Holders  of  Mortgages, 
Bonds,  and  Debenture  Stock  of  the  Leasing  Company: 
If  there  is  only  One  Class  of  Guaranteed  or  Preference 
Shareholders  of  the  Leasing  Company,  then  in  Writing  by 
Three  Fourths  in  Value  of  that  Class  ;  and  if  there  are 
more  Classes  of  Guaranteed  or  Preference  Shareholders  in 
the  Leasing  Company  than  One,  then  in  Writing  by  Three 
Fourths  in  Value  of  each  such  Class :  By  the  Ordinaty 
Shareholders  of  the  Leasing  Company  at  an  Extraordinaiy 
General  Meeting  of  that  Company  specially  called  for  that 
Purpose. 

XV.  Provided  that  the  Assent  to  the  Scheme  of  any 
Class  of  Holders  of  Mortgages,  Debentures,  Bonds,  or  De- 
benture Stock,  or  of  any  Class  of  Persons  in  right  of 
annual  Payment  as  aforesaid,  or  of  any  Class  of  Guaran- 
teed or  Preference  Shareholders,  or  the  Assent  of  a  Leas- 
ing Company,  shall  not  be  requisite  in  case  the  Scheme 
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does  not  prejudicially  affect  any  Right  or  Interest  of  such 
Class  or  Company. 

XVI.  If  at  any  Time  within  Three  Months  after  present-  Ap^iica- 
ing  a  Petition  to  the  Court  for  the  Confirmation  of  the  confirma- 
Scheme,  or  within  such  extended  Time  as  the  Court  from  tion  of 
Time  to  Time  thinks  fit  to  allow,  the  Directors  of  the  Com-  ^^^^®- 
pany  consider  the  Scheme  to  be  assented  to  as  by  this 

Act  required,  they  may  move  the  Court  for  Confirmation 
of  the  Scheme. 

Notice  of  any  such  Application,  when  intended,  shall  be 
published  in  the  Edinburgh  Oazeite. 

XVII.  After  hearing  the  Directors,  and  any  Creditors,  Confirma- 
Shareholders,  or  other  Parties  whom  the  Court  thinks  en-  g°heme. 
titled  to  be  heard  on  the  Application,  the  Court,  if  satisfied 

that  the  Scheme  has  been,  within  Three  Months  after  the 
Presentation  of  the  Petition  for  Confirmation  thereof,  or 
within  such  extended  Time  (if  any)  as  the  Court  has 
allowed,  assented  to  as  required  by  this  Act,  and  that  no 
sufficient  Objection  to  the  Scheme  has  been  established, 
may  confirm  the  Scheme,  and  decern  accordingly. 

XVIII.  The  Scheme,  when  confirmed,  shall  be  extracted.  Scheme, 
and  thenceforth  the  same  shall  be  final  and  binding  and  fi^e/^" 
effectual  to  all  Intents,  and  the  Provisions  thereof  shall,  be  final, 
against  and. in  favour  of  the  Company  and  all  Parties  and^*°^' 
assenting  thereto  or  bound  thereby,  have  the  like  Effect  as  effectual, 
if  they  had  been  enacted  by  Parliament. 

XIX.  Notice  of  the  Decree  of  Confirmation  of  the  Scheme  JJ<^^^®  o' 
shall  be  published  in  the  Edinburgh  Oazette.  tion  o7°*" 

XX.  The  Company  shall  at  all  Times  keep  at  their  Scheme, 
principal  Office  printed  Copies  of  the  Scheme,  when  con-  Company 
firmed,  and  shall  sell  such  Copies  to  all  Persons  desiring  ^jnted 
to  buy  the  saihe  at  a  reasonable  Price,  not  exceeding  Six-  Copies  of 
pence  for  each  Copy.  for^Saie. 

If  the  Company  fail  to  comply  with  this  Provision  they 
shall  be  liable  to  a  Penalty  not  exceeding  Twenty  Pounds,  N^fJcJ  ^^ 
and  to  a  further  Penalty  not  exceeding  Five  Pounds  for 
every  Day  during  which  such  Failure  continues  after  the 
First  Penalty  is  incuiTed,  which  Penalties  shall  be  re- 
covered and  applied  as  Penalties  under  The  Eailways 
Clauses  Consolidation  (Scotland)  Act,  1845,  are  recoverable 
and  applicable. 

XXI.  Where  a  Company  whose  principal  Office  is  situate  Provision 
in  Scotland  have  a  Kailway  or  Part  of  a  Eailway  in  Eng-  (^^er^Ral 
land  the  following  Provisions  shall  have  Effect :  (1.)  Any  ways  or 

^  Petition  for  the  Approval  and  Confirmation  of  a  Scheme  5**'V'', 
under  this  Act  shall  be  presented  to  the  Court  of  Session  :     °^  *** 
(2.)  Where,  after  the  presenting  of  any  such  Petition,  any 
Person  who  is  not  amenable  to  the  Jurisdiction  of  the 
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Court  of  Session  brings  any  Action  or  institutes  any  other 
Proceeding  against  the  Company  in  England,  the  Court  of 
Chancery  may,  on  the  Application  of  the  Company  on 
Summons  or  Motion,  in  a  summary  Way  restrain  the  same 
on  such  Terms  as  the  Court  thinks  fit :  (3.)  Notice  of  the 
presenting  of  the  Petition  shall  be  published  in  the  London 
Oazette,  and  after  such  (Publication  no  Execution,  Attach- 
ment, or  other  Process  against  the  Property  of  the  Com- 
pany in  England  shall  be  available  for  any  Person  who  is 
not  amenable  to  the  Jurisdiction  of  the  Court  of  Session 
without  the  Leave  of  the  Court  of  Chancery,  to  be  obtained 
on  Summons  or  Motion  in  a  summary  Way. 
Acts  of  XXII.  The  Court  of  Session  may  from  Time  to  Time  make 

tobe'nuwio.  -^^^  ^^  Sederunt  for  the  Eegulation  of  the  Practice  of  the 
Court  under  this  Act 

Loan  CapitaL 

Priority  of        XXIII.  All  Moucy  borrowed  or  to  be  borrowed  by  a  Com- 
Mortgagee.  pany  on  Mortgage,  Debenture,  or  Bond,  or  Debenture  Stock, 
under  the  Provisions  of  any  Act  authorizing  the  borrowing 
thereof,  shall  have  Priority  against  the  Company  and  the 
Property  from  Time  to  Time  of  the  Company  over  all  other 
Claims  on  account  of  any  Debts  incurred  or  Engagements 
entered  into  by  them  after  the  parsing  of  this  Act :  Provided 
always,  that  this  Priority  shall  not  affect  any  Claim,  Bight, 
or  Eemedy  against  the  Company  in  respect  of  any  Beut- 
charge,  annual  Feu-duty,  or  Ground  Annual  granted  or  to 
be  granted  by  them  in  pursuance  of  the  Lands  Clauses 
Consolidation  (Scotland)  Act,  1845,  or  the  Lands  Clauses 
Consolidation  Acts  Amendment  Act,  1860,  or  in  respect 
of  any  Eent  or  Sum  reserved  by  or  payable  under  any 
Lease  granted  or  made  to  the  Company  by*  any  Person  in 
pursuance  of  any  Act  relating  to  the  Company  which  is 
entitled  to  rank  in  Priority  to,  or  pari  passu  with,  the  In- 
terest or  Dividends  on  the  Mortgages,  Debentures,  Bonds, 
and  Debenture  Stock ;  nor  shall  anything  herein-before 
contained  affect  any  Claim  for  Land  taken,  used,  or  occu- 
pied by  the  Company  for  the  Purposes  of  the  Railway,  or 
injuriously  affected  by  the  Construction  thereof,  or  by  the 
Exercise  of  any  Powers  conferred  on  the  Company. 
Power  to         XXIV.  Any  Company  may  create  and  issue  Debenture 
iraue  De-     Stock,  subject  to  the  Provisions  of  Part  IIL  of  The  Com- 
stockrsub-  panics  Clauses  Act,  1863  (relating  to  Debenture  Stock) ; 
lect  to  Part  aud  the  said  Part  III.  shall,  with  respect  to  any  Special 
A  27°vfcl    -^^^  ^f  ^  Company  incorporating  that  Part,  whether  passed 
c  118.         or  to  be  passed,  be  read  and  have  Effect  as  if  the  following 
Words,  that  is  to  say,  "  not  exceeding  the  Bate  prescribed 
"  in  the  Special  Act,  and  if  no  Hate  is  prescribed,  then  not 
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"exceeding  the  Rate  of  Four  Founds  per  Centum  per 
**  Annum**  had  not  been  inserted  in  Section  Twenty-two 
of  that  Act ;  and  for  the  Purposes  of  the  present  Section 
this  Act  shall  be  deemed  a  Special  Act  passed  incorporat- 
ing that  Part,  and  any  Special  Act  of  a  Company  passed 
before  the  passing  of  this  Act  prescribing  any  Bate  shall 
be  read  and  have  Effect  as  if  no  Bate  had  been  prescribed 
therein. 

XXV.  Provided  that  any  Debenture  Stock  the  Creation  Restriction 
whereof  has  been  authorized  by  a  Company,  but  which  has  ^^^^  on 
not  been  issued,  before  the  passing  of  this  Act,  shall  not  Debenture 
be  issued  on  any  Terms  other  than  those  whereon  it  might  ^^  *^"^ 
have  been  issued  if  this  Act  had  not  been  passed,  unless  thomed. 
and  until  the  Issue  thereof  on  Terms  other  than  as  afore- 
said is  after  the  passing  of  this  Act  authorized  by  the  Com- 
pany in  manner  provided  in  Section  Twenty-two  of  The 
Companies  Clauses  Act  1863. 

XX VL  Money  borrowed  by  a  Company  for  the  Purpose  Advances 
of  paying  off,  and  duly  applied  in  paying  ofiT,  Bonds,  De-  ^^^^®" 
bentures,  or  Mortgages  of  the  Company  given  or  made  failing  due. 
under  the  statutory  Powers  of  the  Company,  shall,  so  far 
as  the  same  is  so  applied,  be  deemed  Money  borrowed 
within  and  not  in  excess  of  such  statutoiy  Powers. 

Share  Capital, 

XXVII.  Section  Twenty-one  of  The  Companies  Clauses  Power  to 
Act,  1863,  shall,  with  respect  to  any  Special  Act  of  a  Com-  ^ares  or 
pany  incorporating  Part  II.  of  that  Act,  whether  passed  or  stock  at 
to  be  passed,  be  read  and  have  Effect  as  if  the  following  ^**^'^*- 
Words,  that  is  to  say,  "  but  so  that  not  less  than  the  full 

"  nominal  Amount  of  any  Share  or  Portion  of  Stock  be 
"  payable  or  paid  in  respect  thereof,"  had  not  been  inserted 
in  that  Section. 

XXVIII.  Any    Shares  forming    Part  of   the   Capital  Power  to 
(whether  original  or  additional)  authorized  to  be  raised  by  jJ^ueoT 
any  Special  Act  of  a  Company  passed  before  the  present  original  or 
Session  which  have  not  been  disposed  of  may  be  disposed  ^[f *t  S*^'" 
of  in  manner  provided  by  Part  II.  of  the  Companies  Clauses  count 
Act,  1863,  as  amended  by  this  Act,  and  that  Part,  as  so 
amended,  shall  be  deemed  incorporated  with  such  Special 

Act  accordingly. 

XXIX.  Provided  that  any  Shares  the  Creation  whereof  Bestriction 
has  been  authorized  by  a  Company,  but  which  have  not  at  D^cmmt 
been  issued,  before  the  passing  of  this  Act,  shall  not  be  of  Shares  or 
issued  on  any  Terms  other  than  those  whereon  the  same  ^^  *^. 
might  have  been  issued  if  this  Act  had  not  been  passed,  thonzed. 
unless  and  until  the  Issue  thereof  on  Terms  other  than  &s 
aforesaid  is  after  the  passing  of  this  Act  authorized  by  the 
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Accounts. 


Company  in  manner  provided  by  Part  II.  of  The  Com- 

Ab  to  Audit  panics  Clauses  Act,  1863. 

of  RaUway  XXX.  No  Dividend  shall  be  declared  by  a  Company 
until  the  Auditors  have  certified  that  the  half-yearly  Ac- 
counts proposed  to  be  issued  contain  a  full  and  true 
Statement  of  the  financial  condition  of  the  Company,  and 
that  the  Dividend  proposed  to  be  declared  on  any  Shares 
is  bond  fide  due  thereon  after  charging  the  Revenue  of  the 
Half  Year  with  all  Expenses  which  ought  to  be  paid 
thereout  in  the  Judgment  of  the  Auditors  ;  but  if  the  Di- 
rectoi'S  differ  from  the  Judgment  of  the  Auditors  with  re- 
spect to  the  Payment  of  any  such  Expenses  out  of  the  In- 
come of  the  Half  Year,  such  Difference  shall,  if  the  Direc- 
tors desire  it,  be  stated  in  the  Report  to  the  Shareholders, 
and  the  Company  in  General  Meeting  may  decide  thereon, 
subject  to  all  the  Provisions  of  the  law  then  existing,  and 
such  Decision  shall  for  the  Purposes  of  Dividend  be  final 
and  binding ;  but  if  no  such  Difference  is  stated,  or  if  no 
Decision  is  given  on  any  such  Difference,  the  Judgment  of 
the  Auditors  shall  be  final  and  binding  ;  and  the  Auditors 
may  examine  the  Books  of  the  Company  at  all  reasonable 
Times,  and  may  call  for  such  further  Accounts,  and  such 
Vouchers,  Papers,  and  Information,  as  they  think  fit ;  and 
the  Directors  and  Officers  of  the  Company  shall  produce 
and  give  the  same  as  far  as  they  can,  and  the  Auditors 
may  refuse  to  certify  as  aforesaid  until  they  have  received 
the  same  ;  and  the  Auditors  may  at  any  Time  add  to  their 
Certificate,  or  issue  to  the  Shareholders  independently,  at 
the  Cost  of  the  Company,  any  Statement  respecting  the 
financial  Condition  and  Prospects  of  the  Company  which 
they  think  material  for  the  Information  of  the  Shareholders. 

Abandonment. 

XXXI.  The  Abandonment  of  Railways  Act,  3859,  shall 
extend  and  apply  to  all  Companies  authorized  to  make 
Railways  by  Act  of  Parliament  passed  before  the  present 
Session,  subject  and  according  to  the  following  Provisions  : 
(1.)  Section  Thirty-one  of  that  Act  shall  be  read  and  have 
Effect  as  if  The  Companies  Act  of  1862,  were  referred  to 
therein  instead  of  The  Joint  Stock  Companies  Winding-up 
Act,  1848,  or  any  Act  amending  the  same :  (2.)  Section 
Thirty-five  of  the  said  Act  of  1858  shall  be  read  and  have 
Effect  as  if  the  Date  of  the  Twenty-first  Day  of  May  One 
thousand  eight  hundred  and  sixty-seven  were  therein  sub- 
stituted for  the  Date  of  the  Eleventh  Day  of  February  One 
thousand  eight  hundred  and  fifty :  (3.)  Nothing  in  the  said 
Act  of  1850  or  this  Act  shall  be  deemed  to  make  it  obliga- 
tory on  the  Board  of  Trade  to  authorize  the  Abandonment 
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of  a  fiailway  or  Part  of  a  Eailway  on  any  Application  in 
that  Behalf,  and  the  Board  of  Ti*ade  shall  not  authorize 
such  Abandonment  in  any  case,  unless  it  appears  to  them 
just  and  expedient  so  to  do  ;  and  the  Board  of  Trade  may, 
if  they  think  fit,  refuse  in  any  case  to  authorize  such  Aban- 
donment, except  on  Condition  of  the  Money  deposited  as 
Security  for  the  Completion  of  the  Eailway,  or  the  Stocks, 
Funds,  or  Securities  on  which  the  same  is  invested,  or  the 
Money  secured  by  any  Bond  conditioned  for  Completion  of 
the  Eailway,  or  for  Payment  of  Money  in  default  thereof, 
being  applied  as  Part  of  the  Assets  of  the  Company. 

XXXII.  Where  it  is  shown  to  the  Satisfaction  of  the  ^^"t'^'ere 
Board  of  Trade,  with  respect  to  a  Company  authorized  to  Three 
make  a  Eailway  by  Act  of  Parliament  passed  before  the  pre-  cl^^!}?/^  v 
sent  Session  that  no  Part  or  a  Part  less  than  Three  Fifths  nofbeen  ** 
of  the  Share  Capital  of  the  Company  has  been  subscribed,  subecnbed. 
the  Board  of  Trade  may,  if  they  think  fit,  proceed  under  the 

said  Act  of  1850,  as  extended  by  this  Act,  on  the  Applica- 
tion of  any  Person  named  in  the  Special  Act  incorporating 
the  Company  as  a  Member  or  Director  thereof,  or  of  any 
Person  named  in  the  Warrant  or  Order  directing  Payment 
of  any  Deposit  under  any  Standing  Order  of  either  House 
of  Parliament,  or  of  any  Person  who  has  lent  the  Amount 
of  such  Deposit  or  any  Part  thereof,  or  has  entered  into 
any  Bond  for  the  Completion  of  the  Railway,  or  for  Pay- 
ment of  any  Money  in  default  thereof,  and  without  the 
preliminary  Consent  of  a  Meeting  of  Shareholders  of  the 
Company. 

XXXIII.  The  Authority  given  under  this  Act  for  the  t^^^Jo?"*" 
Abandonment  by  a  Company  of  any  Eailway  or  Part  of  a  Damage  to 
Eailway  shall  not  affect  the  Eight  of  the  Owner  or  Occu-  EnSr  Ac 
pier  of  any  Lands  that  have  been  temporarily  occupied  by  ' 
the  Company  to  receive  Compensation,  in  accordance  with 

the  Provisions  of  The  Eailways  Clauses  Consolidation 
(Scotland)  Act,  1845,  for  such  temporary  Occupation,  or 
for  any  Loss,  Damage,  or  Injury  that  has  been  sustained 
by  him  by  reason  thereof,  or  of  the  Exercise  as  regards 
such  Lands  of  any  of  the  Company's  Powers. 

XXXIV.  Where  a  Warrant  for  Abandonment  is  granted  Canceiia- 
under  the  Abandonment  of  Eailways  Act,  1850,  as  ex-  Bonds'for 
tended  by  this  Act,  the  Commissioners  of  Her  Majesty's  Completion 
Treasury  may  cancel  and  deliver  up  any  Bond  entered  into  ^^  ^*^"  , 
by  or  on  behalf  of  a  Eailway  Company  for  securing  the  iieiease  of 
Completion  of  a  Eailway,  or,  in  case  the  Abandonment  be  i>«po6it 
of  part  of  the  Eailway  only,  may  cancel  'and  deliver  up 

such  Bond  on  receiving  another  Bond  in  lieu  thereof,  con- 
ditioned for  Payment  of  a  due  proportionate  Part  of  the 
Amount  secured  by  such  former  Bond ;  and  any  Money 
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remaining  deposited  as  Security  for  the  Completion  of  the 
Eailway,  or  the  Stocks,  Funds,  or  Securities  in  which  the 
same  is  invested,  or  any  Bank  Annuities,  Stocks,  Funds, 
Securities,  or  Exchequer  Bills  remaining  deposited  as  such 
Security,  or  in  case  the  Abandonment  authorized  is  of  Part 
only  of  a  Railway,  then  such  proportionate  Part  as  the 
Board  of  Trade  thinks  fit  of  such  Money,  Stocks,  Funds, 
Securities,  Annuities,  or  Exchequer  Bills,  shall  be  paid, 
transferred,  or  delivered  out  to  the  Persons  who  would  be 
entitled  to  receive  the  same  if  the  Eailway  had  been  com- 
pleted and  opened  for  public  Traffic ;  and  the  Court  of 
Chancery  or  Court  of  Session,  as  the  Case  may  be,  shall, 
on  the  Application  of  those  Peraons,  order  Payment,  Trans- 
fer, or  Delivery  out  thereof  accordingly,  on  a  Certificate  of 
the  Board  of  Trade  certifying  that  such  a  Warrant  for 
Abandonment  has  been  granted. 
Protection  XXXV.  The  issuing  in  any  Case  of  any  Warrant  or 
forBoardof  Certificate  relating  to  Deposit,  or  to  any  Money,  Stocks, 
Trade  in  Funds,  Securities,  Bank  Annuities,  or  Exchequer  Bonds  de- 
Biror.  posited,  or  any  Error  in  any  such  Warrant  or  Certificate, 
or  in  relation  thereto,  shall  not  make  the  Board  of  Trade, 
or  the  Person  signing  the  Waixant  or  Certificate  on  their 
behalf,  in  any  Manner  liable  for  or  in  respect  of  the  Money, 
Stocks,  Funds,  Securities,  Bank  Annuities,  or  Exchequer 
Bills  deposited,  or  the  Interest  of  or  Dividends  on  the  same 
or  any  Part  thereof  respectively. 

Purcliase  of  Lands. 
Amend-'  XXXVI.  Where  after  the  passing  of  this  Act  a  Com- 

EaUwiy'  ^  V^^Y  ©xercise  the  Powers  conferred  on  the  Promoters  of 
Com-  the  Undertaking  by  Section  Eighty-four  of  The   Lands 

S^tionM  Clauses  Consolidation  (Scotland)  Act,  1845,  the  following 
of  8  &  9  Provisions  shall  have  Effect :  (1.)  The  Valuator  to  be  ap- 
VicL  a  19.  pointed  as  in  that  Section  provided  shall  be  appointed  by 
the  Board  of  Trade  instead  of  by  the  Sheriff,  and  all  the 
Provisions  of  that  Act  relative  to  a  Valuator  appointed  by 
the  Sheriff  shall  apply  to  a  Valuator  so  appointed  by  the 
Board  of  Trade :  (2.)  The  Company  shall  not  give  less 
than  Seven  Days  Notice  of  their  Intention  to  apply  to  the 
Board  of  Trade  for  the  Appointment  of  a  Valuator  to  any 
Party  interested  in  and  entitled  to  sell  and  convey  the 
Lands  in  question,  and  not  consenting  to  the  Entry  of  the 
Company  :  (3.)  The  Valuation  to  be  made  by  the  Valuator 
so  appointed  shall  include  the  Amount  of  Compensation 
for  all  Damage  and  Injury  to  be  sustained  by  reason  of 
the  Exercise  of  the  Powers  conferred  by  the  said  Section, 
as  far  as  such  Damage  and  Injury  are  capable  of  Estima- 
tion :  (4)  The  Securities  to  the  Bond  to  be  given  by  the 
Company  under  that  Section  shall,  in  case  the  Parties  dif- 
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fer,  instead  of  being  approved  of  by  the  Sheriff,  be  approved 
of  by  the  Board  of  Trade,  after  hearing  the  Parties. 

XXXVII.  Where,  under  The  Lands  Clauses  Consolida- 
tion (Scotland)  Act,  1845,  or  any  Act  incorporating  the  Costs  of 
same,  a  Question  of  disputed  Compensation  relating  to  ^^*^* 
Lands  required  to  be  purchased  or  taken  by  a  Company  is 
determined  by  Arbitration,  the  Costs  of  and  incidental  to 
the  Arbitration  and  Award  shall,  if  either  Party  so  re- 
quires, be  taxed,  as  between  the  Parties,  by  the  Auditor  of 
the  Court  of  Session. 


Cap.  CXXVIL 

An  Act  to  amend  the  Law  relating  to  Railway  Companies. 

[20th  August  1867.] 

XXI.  Where  a  Company  whose  principal  OfiBce  is  situate 
in  England  have  a  Railway  or  Part  of  a  Railway  in  Scot-  Provision 
land  the  following  Provisions  shall  have  Effect :  for  Cases 

(1.)  Any  Scheme  under  this  Act  shall  be  filed  in  the  J^d^ways 
Court  of  Chancery  in  England  :  or  Part  in 

(2.)  Where,  after  the  filing  of  the  Scheme,  any  Person  Scotland, 
who  is  not  amenable  to  the  Jurisdiction  of  the 
Court  of  Chancery  in  England  brings  any  Action 
against  the  Company  in  Scotland,  the  Court  of 
Session  may,  on  the  Application  of  the  Company 
by  Petition  in  a  summary  Way,  sist,  stay,  or 
interdict  the  same  on  such  Terms  as  the  Court 
thinks  fit : 

(3.)  Notice  of  the  filing  of  the  Scheme  shall  be  published 
in  the  Edinburgh  Gazette,  and  after  such  Publica- 
tion no  Diligence  against  the  Property  of  the 
Company  in  Scotland  shall  be  available  for  any 
Person  who  is  not  amenable  to  the  Jurisdiction 
of  the  Court  of  Chancery  in  England  without 
the  Leave  of  the  Court  of  Session,  to  be  obtained 
on  Petition  in  a  summary  Way : 

In  this  Section  the  Term  "Court  of  Session"  means 
either  Division  of  the  Court  of  Session,  or  in  Time  of 
Vacation  the  Lord  Ordinary  officiating  on  the  Bills. 
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Cap.  CXXXI. 
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An  Ad  to  amend  "The  Companies  Act,  1862, 

[20th  August  1867.] 


Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as  follows : 

Preliminai^. 

I.  This  Act  may  be  cited  for  all  Purposes  as  "  The  Com- 
panies Act,  1867/* 

II.  The  Companies  Act,  1862,  is  herein-after  referred  to 
as  "  the  Principal  Act ;"  and  the  Principal  Act  and  this 
Act  are  herein-after  distinguished  as  and  may  be  cited  for 
all  Purposes  as  "The  Companies  Acts,  1862  and  1867;" 
and  this  Act  shall,  so  far  as  is  consistent  with  the  Tenor 
thereof,  be  construed  as  One  with  the  Principal  Act ;  and 
the  Expression  "  this  Act  **  in  the  Principal  Act,  and  any 
Expression  referring  to  the  Principal  Act  which  occurs  in 
any  Act  or  other  Document,  shall  be  construed  to  mean  the 
Principal  Act  as  amended  by  this  Act. 

III.  This  Act  shall  come  into  force  on  the  First  Day  of 
September  1867,  which  Date  is  herein-after  referred  to  as 
the  Commencement  of  this  Act. 

Unlimited  Liability  of  Directors. 

TV.  Where  after  the  Commencement  of  this  Act  a  Com- 
pany is  formed  as  a  Limited  Company  under  the  Principal 
Act,  the  Liability  of  the  Directors  or  Managers  of  such 
Company,  or  the  Managing  Director,  may,  if  so  provided 
by  the  Memorandum  of  Association,  be  unlimited. 

V.  The  following  Modifications  shall  be  made  in  the 
Thirty-eighth  Section  of  the  Principal  Act,  with  respect  to 
the  Contributions  to  be  required  in  the  Eventof  the  winding- 
up  of  a  Limited  Company  under  the  Principal  Act,  from 
any  Director  or  Manager  whose  Liability  is,  in  pursuance 
of  this  Act,  unlimited  :  (1.)  Subject  to  the  Provisions 
herein-after  contained,  any  such  Director  or  ilanager, 
whether  past  or  present,  shall,  in  addition  to  bis  Liability 
(if  any)  to  contribute  as  an  ordinary  Member,  be  liable  to 
contribute  as  if  he  were  at  the  Date  of  the  Commencement 
of  such  Winding-up  a  Member  of  an  unlimited  Company : 
(2.)  No  contribution  required  from  any  past  Director  or 
Manager  who  has  ceased  to  hold  such  Office  for  a  Period  of 
One  Year  or  upwards  prior  to  the  Commencement  of  the 


GOMPANIES  ACT  (I862)  AMENDMENT.  105 

Winding-up  shall  exceed  the  Amount  (if  any)  which  he  is 
liable  to  contribute  as  an  Ordinary  Member  of  the  Com- 
pany :  (3).  No  Contribution  required  from  any  past  Direc- 
tor or  Manager  in  respect  of  any  Debt  or  Liability  of  the 
Company  contracted  after  the  Time  at  which  he  ceased  to 
hold  such  office  shall  exceed  the  Amount  (if  any)  which  he 
is  liable  to  contribute  as  an  ordinary  Member  of  the  Com- 
pany :  (4.)  Subject  to  the  Provisions  contained  in  the 
Eegulations  of  the  Company  no  Contribution  required  from 
any  Director  or  Manager  shall  exceed  the  Amount  (if  any) 
which  he  is  liable  to  contribute  as  an  ordinary  Member, 
unless  the  Court  deems  it  necessary  to  require  such  Con- 
tribution in  order  to  satisfy  the  Debts  and  Liabilities  of 
the  Company,  and  the  Costs,  Charges,  and  Expenses  of  the 
Winding-up. 

VL  In  the  event  of  the  winding-up  of  any  Limited  Director 
Company,  the  Court,  if  it  think  fit,  may  make  to  any  Direc-  uilitJd*" 
tor  or  Manager  of  such  Company  whose  Liability  is  un-  Liability 
limited  the  same  Allowance  by  way  of  Set-off  as  under  the  ^*{<Jff  ^® 
One  hundred  and  first  Section  of  the  Principal  Act  it  may  as  under 
make  to  a  Contributory  where  the  Company  is  not  limited,  fl^^  26^  °' 

VII.  In  any  Limited  Company  in  which,  in  pursuance  vicl  c.  89. 
of  this  Act,  the  Liability  of  a  Director  or  Manager  is  un-  J^^**?®  ^ 
limited,  the  Directors  or  Managers  of  the  Company  (if  any),  to  Su-ector 
and  the  Member  who  proposes  any  Person  for  Election  or  on  Ws 
Appointment  to  such  Office,  shall  add  to  such  Proposal  a  that  hiT 
Statement  that  the  Liability  of  the  Person  holding  such  Liability 
Office  will  be  unlimited,  and  the  Promoters,  Directors,  ^u,^tod. 
Managers,  and  Secretary  (if  any)  of  such  Company,  or  One 

of  them,  shall,  before  such  Person  accepts  such  Office  or 
acts  therein,  give  him  Notice  in  Writing  that  his  Liability 
will  be  unlimited.  If  any  Director,  Manager,  or  Proposer 
make  default .  in  adding  such  Statement,  or  if  any  Pro- 
moter, Director,  Manager,  or  Secretary  make  default  in 
giving  such  Notice,  he  shall  be  liable  to  a  Penalty  not 
exceeding  One  hundred  Pounds,  and  shall  also  be  liable  for 
any  Damage  which  the  Person  so  elected  or  appointed  may 
sustain  from  such  Default,  but  the  Liability  of  the  Person 
elected  or  appointed  shall  not  be  affected  by  such  Default 

VIII.  Any  Limited  Company  under  the  Principal  Act,  Existing 
whether  formed  before  or  after  the  Commencement  of  this  ^^^^^ 
Act,  may,  by  a  special  Eesolution,  if  authorized  so  to  do  may.'^y^ 
by  its  Regulations,  as  originally  framed  or  as  altered  by  S^f*^ 
special  Eesolution,  from  Time  to  Time  modify  the  Condi-  make  Lia^ 
tions  contained  in  its  Memorandum  of  Association  so  far  ^if^^y  «* 
as  to  render  unlimited  the  Liability  of  its  Directors  or  u^J^ited. 
Managers,  or  of  the  Managing  Director ;  and  such  special 
Eesolution  shall  be  of  the  same  Validity  as  if  it  had  been 
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originally  contained  in  the  Memorandum  of  Association,  and 
a  Copy  thereof  shall  be  embodied  in  or  annexed  to  every 
Copy  of  the  Memorandum  of  Association  which  is  issued 
after  the  passing  of  the  Besolution,  and  any  Default  in  this 
respect  shall  be  deemed  to  be  a  Default  in  complying  with 
the  Provisions  of  the  Fifty-fourth  Section  of  the  Principal 
Act,  and  shall  be  punished  accordingly. 

Reduction  of  Capital  and  Shares. 
Power  to         IX.  Any  Company  limited  by  Shares  may,  by  special 
to^reduoe     Bcsolution,  80  far  modify  the  Conditions  contained  in  its 
CapitaL       Memorandum  of  Association,  if  authorized  so  to  do  by  its 
Eegulations  as  originally  framed  or  as  altered  by  special 
Eesolution,  as  to  reduce  its  Capital ;  but  no  such  Besolu- 
tion for  reducing  the  Capital  of  any  Company  shall  come 
into  operation  until  an  Order  of  the  Court  is  registered  by 
the  Registrar  of  Joint  Stock  Companies,  as  is  herein-after 
mentioned. 
Company         X.  The  Company  shall,  after  the  Date  of  the  passing  of 
i^nc«i°^  any  special  Resolution  for  reducing  its  Capital,  add  to  its 
to  ita  Name  Name,  Until  such  Date  as  the  Court  may  fix,  the  Words  "and 
Umited        "  Eeduced,"as  the  last  Words  in  its  Name,  and  those  Words 
period.        shall,  until  such  Date,  be  deemed  to  be  Part  of  the  Name 
of  the  Company  within  the  Meaning  of  the  Principal  Act 
Company         XI.  A  Company  which  has  passed  a  special  Resolution 
Ae*Ooit*'   ^^^  reducing  its  Capital,  may  apply  to  the  Court  by  Peti- 
for  an         tion  for  an  Order  confirming  the'  Reduction,  and  on  the 
flraln"^""   Hearing  of  the  Petition  the  Court,  if  satisfied  that  with 
BeducSon.    respect  to  every  Creditor  of  the  Company  who  under  the 
Provisions  of  this  Act  is  entitled  to  object  to  the  Reduc- 
tion, either  his  Consent  to  the  Reduction  has  been  obtained, 
or  his  Debt  or  Claim  has  been  discharged  or  has  deter- 
mined, or  has  been  secured  as  herein-after  provided,  may 
make  an  Order  confirming  the  Reduction  on  such  Terms 
and  subject  to  such  Conditions  as  it  deems  fit 
Deanition        XII.  The  Expression  "the  Court"  shall  in  this  Act 
Q^i         mean  the  Court  which  has  Jurisdiction  to  make  an  Order 
for  winding-up  the  petitioning  Company,  and  the  Eighty- 
first  and  Eighty-third  Sections  of  the  Principal  Act  shall 
be  construed  as  if  the  Term  "  Winding-up  "  in  those  Sec- 
tions included  Proceedings  under  this  Act,  and  the  Court 
may  in  any  Proceedings  under  this  Act  make  such  Order 
as  to  Costs  as  it  deems  fit 
Creditors         XIII.  Where  a  Company  proposes  to  reduce  its  Capital, 
to*iSu^*   every  Creditor  of  the  Company  who  at  the  Date  fixed  by 
lion,  and     the  Court  is  entitled  to  any  Debt  or  Claim  which,  if  that 
objeainiF     ^^^^  ^cre  the  Commencement  of  the  winding-up  of  the 
Crediton      Company^  would  be  admissible  in  Proof  against  the  Com- 
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pany,  shall  be  entitled  to  object  to  the  Proposed  Eeduction,  tobesettied 
and  to  be  entered  in  the  List  of  Creditors  who  are  so  (^^ 
entitled  to  object.  The  Court  shall  settle  a  List  of  such 
Creditors,  and  for  that  Purpose  shall  ascertain  as  far  as 
possible  without  requiring  an  Application  from  any  Credi- 
tor the  Names  of  such  Creditors  and  the  Nature  and 
Amount  of  their  Debts  or  Claims,  and  may  publish  Notices 
fixing  a  certain  Day  or  Days  within  which  Creditors  of  the 
Company  who  are  not  entered  on  the  List  are  to  claim  to 
be  so  entered  or  to  be  excluded  from  the  Eight  of  objecting 
to  the  Proposed  Eeduction. 

XIV.  Where  a  Creditor  whose  Name  is  entered  on  the  Court  m»y 
List  of  Creditors,  and  whose  Debt  or  Claim  is  not  dis-  wfff^n- 
charged  or  determined,  does  not  consent  to  the  proposed  ^^?' 
Eedffction,  the  Court  may  (if  it  think  fit)  dispense  with  onSe^rfty 
such  Consent  on  tfie  Company  securing  the  Payment  of  bein^givon 
the  Debt  or  Claim  of  such  Creditor  by  setting  apart  and  Deu!" 
appropriating  in  such  Manner  as  the  Court  may  direct,  a 

Sum  of  such  Amount  as  is  herein-after  mentioned ;  (that 
is  to  say,)  (1.)  If  the  full  Amount  of  the  Debt  or  Claim  of 
the  Creditor  is  admitted  by  the  Company,  or,  though  not 
admitted,  is  such  as  the  Company  are  willing  to  set  apart 
and  appropriate,  then  the  full  Amount  of  the  Debt  or 
Claim  shall  be  set  apart  and  appropriated.  (2.)  If  the  full 
Amount  of  the  Debt  or  Claim  of  the  Creditor  is  not  ad- 
mitted by  the  Company,  and  is  not  such  as  the  Company 
Bxe  willing  to  set  apart  and  appropriate,  or  if  the  Amount 
is  contingent  or  not  ascertained,  then  the  Court  may,  if  it 
think  fit,  inquire  into  and  adjudicate  upon  the  Validity  of 
such  Debt  or  Claim,  and  the  Amount  for  which  the  Com- 
pany may  be  liable  in  respect  thereof,  in  the  same  Manner 
as  if  the  Company  were  being  wound  up  by  the  Court,  and 
the  Amount  fixed  by  the  Court  on  such  Inquiry  and  Ad- 
judication shall  be  set  apart  and  appropriated. 

XV.  The  Begistrar  of  Joint  Stock  Companies  upon  the  ^^®^  *°* 
Production  to  him  of  an  Order  of  the  Court  confirming  the  be*regi«-^ 
Eeduction  of  the  Capital  of  a  Company,  and  the  Delivery  tered. 

to  him  of  a  Copy  of  the  Order  and  of  a  Minute  (approved 
by  the  Court),  showing  with  respect  to  the  Capital  of  the 
Company,  as  altered  by  the  Order,  the  Amount  of  such 
Capital,  the  Number  of  Shares  in  which  it  is  to  be  divided, 
and  the  Amount  of  each  Share,  shall  register  the  Order 
and  Minute,  and  on  the  Eegistration  the  special  Eesolution 
confirmed  by  the  Order  so  registered  shall  take  effect. 
Notice  of  such  Eegistration  shall  be  published  in  such 
Manner  as  the  Court  may  direct.  The  Eegistrar  shall 
certify  under  his  Hand  the  Eegistration  of  the  Order  and 
Minute,  and  his  Certificate  shall  be  conclusive  Evidence 
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that  all  the  Eequisitions  of  this  Act  with  respect  to  the 
Eeduction  of  Capital  have  been  complied  with,  and  that 
the  Capital  of  the  Company  is  such  as  is  stated  in  the 
Minute. 

XVI.  The  Minute  when  registered  shall  be  deemed  to 
be  substituted  for  the  corresponding  Part  of  the  Memoran- 
dum of  Association  of  the  Company,  and  shall  be  of  the 
same  Validity  and  subject  to  the  same  Alterations  as  if  it 
had  been  originally  contained  in  the  Memorandum  of  As- 
sociation ;  and,  subject  as  in  this  Act  mentioned,  no  Mem- 
ber of  the  Company,  whether  past  or  present  shall  be  liable 
in  respect  of  any  Share  to  any  Call  or  Contribution  exceed- 
ing in  Amount  the  Difference  (if  any)  between  the  Amount 
which  has  been  paid  on  such  Share  and  the  Amount  of  the 
Share  as  fixed  by  the  Minute. 

XVIL  If  any  Creditor  who  is  entitled  in  respect  of  any 
Debt  or  Claim  to  object  to  the  Eeduction  of  the  Capital  of 
a  Company  under  this  Act  is,  in  consequence  of  his  Ignor- 
ance of  the  Proceedings  taken  with  a  View  to  such  Eeduc- 
tion, or  of  their  Nature  and  Effect  with  respect  to  his 
Claim,  not  entered  on  the  list  of  Creditors,  and  after  such 
Eeduction  the  Company  is  unable,  within  the  Meaning  of 
the  Eightieth  Section  of  the  Principal  Act,  to  pay  to  the 
Creditor  the  Amount  of  such  Debt  or  Claim,  every  Person 
who  was  a  Member  of  the  Company  at  the  Dato  of  the 
Eegistration  of  the  Order  and  Minute  relating  to  the  Eeduc- 
tion of  the  Capital  of  the  Company,  shall  be  liable  to  con- 
tribute  for  the  Payment  of  such  Debt  or  Claim  an  Amount 
not  exceeding  the  Amount  which  he  would  have  been 
liable  to  contribute  if  the  Company  had  commenced  to  be 
wound  up  on  the  Day  prior  to  such  Eegistration,  and  on 
the  Company  being  wound  up,  the  Court  on»the  Applica- 
tion of  such  Creditor,  and  on  Proof  that  he  was  ignorant  of 
the  Proceedings  taken  with  a  view  to  the  Eeduction,  or  of 
their  Nature  and  EfiFect  with  respect  to  liis  Claim,  may,  if 
it  think  fit,  settle  a  List  of  such  C9ntributions  accordingly, 
and  make  and  enforce  Calls  and  Orders  on  the  Contribu- 
tories  settled  on  such  List  in  the  same  Manner  in  aU 
respects  as  if  they  were  ordinary  Contributories  in  a  wind- 
ing-up ;  but  the  Provisions  of  this  Section  shall  not  afiect 
the  Eights  of  the  Contributories  of  tlie  Company  among 
themselves. 

XVIII.  A  Minute  when  registered  shall  be  embodied  in 
every  Copy  of  the  Memorandum  of  Association  issued  after 
its  Eegistration ;  and  if  any  Company  makes  default  in 
complying  with  the  Provisions  of  this  Section  it  shall  incur 
a  Penalty  not  exceeding  One  Pound  for  each  Copy  in  re- 
spect of  which  such  Default  is  made,  and  every  Director 
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and  Manager  of  the  Company  who  shall  knowingly  and 
wilfully  authorize  or  permit  such  Default  shall  incur  the 
like  Penalty. 

XIX.  If  any  Director,  Manager,  or  OflScer  of  the  Com-  penalty  on 
pany  wilfully  conceals  the  Name  of  any  Creditor  of  the  ^°^^/ ' 
Company  who  is  entitled  to  object  to  the  proposed  Eeduc-  Nftme  of 
tion,  or  wilfully  misrepresents  the  Nature  or  Amount  of  Creditor, 
the  Debt  or  Claim  of  any  Creditor  of  the  Company,  or  if 

any  Director  or  Manager  of  the  Company  aids  or  abets  in 
or  is  privy  to  any  such  Concealment  or  Misrepresentation 
as  aforesaid,  every  such  Director,  Manager,  or  OflBcer  shall 
be  guilty  of  a  Misdemeanour. 

XX.  The  Powers  of  making  Eules  concerning  winding-  Power  to 
up  conferred  by  One  hundred  and  seventieth,  One  hundred  ^^^^  ^^^ 
and  seventy-first,  One  hundred  and  seventy-second,  and  making  ^ 
One  hundred  and  seventy-third  Sections  of  the  Principal  Rules  con- 
Act  shall  respectively  extend  to  making  Eules  concerning  ^aitere  in 
Matters  in  which  Jurisdiction  iai  by  this  Act  given  to  the  this  Act 
Court  which  has  the  Power  of  making  an  Order  to  wind  up 

a  Company,  and  until  such  Eules  are  made  the  Practice  of 
the  Court  in  Matters  of  the  same  Nature  shall,  so  far  as 
the  same  is  applicable,  be  followed. 

Svbdivision  of  Shares, 

XXI.  Any  Company  limited  by  Shares  may  by  special  sharesmay 
Eesolution  so  far  modify  the  Conditions  contained  in  its  ^  divided 
Memorandum  of  Association,  if  authorized  so  to  do  by  its  S^smaiier* 
Eegulations  as  originally  framed  or  as  altered  by  special  Amount. 
Eesolution,  as  by  Subdivision  of  its  existing  Shares  or  any 

of  them,  to  divide  its  Capital,  or  any  Part  thereof,  into 
Shares  of  smaller  Amount  than  is  fixed  by  its  Memorandum 
of  Associatioa  Provided,  that  in  the  Subdivision  of  the 
existing  Shares  the  Proportion  between  the  Amount  which 
is  paid  and  the  Amount  (if  any)  which  is  unpaid  on  each 
Share  of  reduced  Amount  shall  be  the  same  as  it  was  in 
the  Case  of  the  existing  Share  or  Shares  from  which  the 
Share  of  reduced  Amount  is  derived. 

XXII.  The  Statement  of  the  Number  and  Amount  of  special 
the  Shares  into  which  the  Capital   of  the   Company  is  Resolution 

in  Via  Atn 

divided  contained  in  every  Copy  of  the  Memorandum  of  bodied  in 
Association  issued  after  the  passing  of  any  such  special  Memomn- 
Eesolution,  shall  be  in  accordance  with  such  Eesolution  ;  ^cUtio^" 
and  any  Company  which  makes  default  in  complying  with 
the  Provisions  of  this  Section  shall  incur  a  Penalty  not 
exceeding  One  Pound  for  each  Copy  in  respect  of  which 
such  Default  is  made  ;  and  every  Director  and  Manager  of 
the  Company  who  knowingly  or  wilfully  authorizes   or 
permits  such  Default  shall  incur  the  like  Penalty. 


no 
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Associations  not  for  Profit. 

XXIII.  Where  any  Association  is  about  to  be  formed 
under  the  Principal  Act  as  a  Limited  Company,  if  it  proves 
to  the  Board  of  Trade  that  it  is  formed  for  the  Purpose  of 
promoting  Commerce,  Art,  Science,  Religion,  Charity,  or 
any  other  useful  Object,  and  that  it  is  the  Intention  of 
such  Association  to  apply  the  Profits,  if  any,  or  other  In- 
come of  the  Association,  in  promoting  its  Objects,  and  to 
Prohibit  the  Payment  of  any  Dividend  to  the  Members  of 
the  Association,  the  Board  of  Trade  may  by  Licence,  under 
the  Hand  of  One  of  the  Secretaries  or  Assistant  Secretaries, 
direct  such  Association  to  be  registered  with  Limited 
Liability,  without  the  Addition  of  the  Word  Limited  to  its 
Name,  and  such  Association  may  be  registered  accordingly, 
and  upon  Registration  shall  enjoy  all  the  Privileges  ami 
be  subject  to  the  Obligations  by  this  Act  imposed  on 
Limited  Companies,  with  the  Exceptions  that  none  of  the 
Provisions  of  this  Act  that  require  a  Limited  Company  to 
use  the  Word  Limited  as  any  Part  of  its  Name,  or  to  pub- 
lish its  Name,  or  to  send  a  List  of  its  Members,  Directors, 
or  Managers  to  the  Registrar,  shall  apply  to  an  Association 
80  registered.  The  Licence  by  the  Bioard  of  Trade  may  be 
granted  upon  such  Conditions  and  subject  to  such  Regula- 
tions as  the  Board  think  fit  to  impose,  and  such  Conditions 
and  Regulations  shall  be  binding  on  the  Association,  and 
may,  at  the  Option  of  the  said  Board,  be  inserted  in  the 
Memorandum  and  Articles  of  Association,  or  in  both  or 
One  of  such  Documents. 

CaUs  upon  Shares. 

XXIV.  Nothing  contained  in  the  Principal  Act  shall  be 
deemed  to  prevent  any  Company  under  that  Act,  if  author- 
ized by  its  Regulations  as  originally  framed  or  as  altered 
by  special  Resolution,  from  doing  any  One  or  more  of  the 
following  Things,  namely, — (1.)  Making  Arrangements  on 
the  Issue  of  Shares  for  a  Difference  between  the  Holders 
of  such  Shares  in  the  Amount  of  Calls  to  be  paid,  and  in 
the  Time  of  Payment  of  such  Calls :  (2.)  Accepting  from 
any  Member  of  the  Company  who  assents  thereto  the 
whole  or  a  Part  of  the  Amount  remaining  unpaid  on  any 
Share  or  Shares  held  by  him,  either  in  discharge  of  the 
Amount  of  a  Call  payable  in  respect  of  any  other  Share  or 
Shares  held  by  him  or  without  any  Call  having  been  made: 
(3.)  Paying  Dividend  in  proportion  to  the  Amount  paid 
up  on  each  Share  in  Cases  where  a  larger  Amount  is  paid 
up  on  some  Shares  than  on  others. 

XXV.  Every  Share  in  any  Company  shall  be  deemed 
and  taken  to  have  been  issued  and  to  be  held  subject  to 
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the  Payment  of  the  whole  Amount  thereof  in  Cash,  unless  to  J«  »«^«i 
the  same  shall  have  been  otherwise  determined  by  a  Con-  ^'^    ®  ' 
tract  duly  made  in  Writing,  and  filed  with  the  Eegistrar  of 
Joint  Stock  Companies  at  or  before  the  Issue  of  such 
Shares. 

Transfer  of  Shares, 

XXVI.  A  Company  shall   on  the  Application  of  the  Transfer 
Transferor  of  any  Share  or  Interest  in  the  Company  enter  ™g?stered 
in  its  Eegister  of  Members  the  Name  of  the  Transferee  of  »t  Reqaesi 
such  Share  or  Interest,  in  the  same  Manner  and  subject  to  \^^^^^ 
the  same  Conditions  as  if  the  Application  for  such  Entry 

were  made  by  the  Transferee. 

Share  Warrants  to  Bearer, 

XXVII.  In  the  Case  of  a  Company  limited  by  Shares  J^*^^*  ^ 
the  Company,  if  authorized  so  to  do  by  its  Regulations  as  shTres 
originally  framed,  or  as  altered  by  special  Eesolution,  and  *«"y  p*id 
subject  to  the  Provisions  of  such  Regulations,  may,  with  i*^™d  m 
respect  to  any  Share  which  is  fully  paid  up,  or  with  respect  Name  of 
to  Stock,  issue  under  their  Common  Seal  a  warrant  stating       ^^' 
that  the  Bearer  of  the  Warrant  is  entitled  to  the  Share  or 

Shares  or  Stock  therein  specified,  and  may  provide,  by 
Coupons  or  otherwise,  for  the  Payment  of  the  future  Divi- 
dends on  the  Share  or  Shares  or  Stock  included  in  such 
Warrant,  herein-after  referred  to  as  a  Share  Warrant. 

XXVIII.  A  Share  Warrant  shall  entitle  the  Bearer  of  Effect  of 
such  Warrant  to  the  Shares  or  Stock  specified  in  it,  and  ^n"^*'" 
such  Shares  or  Stock  may  be  transferred  by  the  Delivery 

of  the  Share  Warrant. 

XXIX  The  Bearer  of  a  Share  Warrant  shall,  subject  to  Be-regie- 
the  Regulations  of  the  Company,  be  entitled,  on  surrender-  B^rerof  a 
ing  such  Warrant  for  Cancellation,  to  have   his   Name  Share  War- 
entered  as  a  Member  in  the  Register  of  Members,  and  the  Salter.**** 
Company  shall  be  responsible  for  any  Loss  incurred  by 
any  Person  by  Reason  of  the  Company  entering  in  its 
Register  of  Members  the  Name  of  any  Bearer  of  a  Share 
Warrant  in  respect  of  the  Shares  or  Stock  specified  therein 
without  the  Share  Warrant  being  surrendered  and  can- 
celled. 

XXX.  The  Bearer  of  a  Share  Warrant  may,  if  the  ^''f  t,^ 
Regulations  of  the  Company  so  provide,  be  deemed  to  be  conpany 
a  Member  of  the  Company  within  the  Meaning  of  the  5J*^^™J 
Principal  Act,  either  to  the  full  Extent  or  for  such  Purposes  of  a  Share 
as  may  be  prescribed  by  the  Regulations:  M*"bM  * 

Provided  that  the  Bearer  of  a  Share  Warrant  shall  not     ®™ 
be  qualified  in  respect  of  the  Shares  or  Stock  specified  in 
such  Warrant  for  being  a  Director  or  Manager  of  the 
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Company  in  Cases  where  such  a  Qualification  is  prescribed 
by  the  Regulations  of  the  Company. 

XXXI.  On  the  Issue  of  a  Share  Warrant  in  respect  of 
any  Share  or  Stock  the  Company  shall  strike  out  of  its 
Register  of  INf  embers  the  Name  of  the  Member  then  entered 
therein  as  holding  such  Share  or  Stock  as  if  he  had  ceased 
to  be  a  Member,  and  shall  enter  in  the  Register  the  follow- 
ing Particulars : — (1.)  The  Fact  of  the  Issue  of  the  Warrant: 
(2.)  A  Statement  of  the  Shares  or  Stock  included  in  the 
Warrant,  distinguishing  each  Share  by  its  Number :  (3.) 
The  Date  of  the  Issue  of  the  Warrant:  And  until  the 
Warrant  is  surrendered  the  above  Particulars  shall  be 
deemed  to  be  the  Particulars  which  are  required  by  the 
Twenty-fifth  Section  of  the  Principal  Act  to  be  entered  in 
the  Register  of  Members  of  a  Company ;  and  on  the  Sur- 
render of  a  Warrant  the  Date  of  such  Surrender  shall  be 
entered  as  if  it  were  the  Date  at  which  a  Person  ceased  to 
be  a  Member. 

XXXII.  After  the  Issue  by  the  Company  of  a  Share 
Warrant  the  annual  Summary  required  by  the  Twenty- 
sixth  Section  of  the  Principal  Act  shall  contain  the 
following  Particulars, — ^the  total  Amount  of  Shares  or  Stock 
for  which  Share  Warrants  are  outstanding  at  the  Date  of 
the  Summary,  and  the  total  Amount  of  Share  Warrants 
which  have  been  issued  and  surrendered  respectively  since 
the  last  Summary  was  made,  and  the  Number  of  Shares  or 
Amount  of  Stock  comprised  in  each  Warrant 

XXXIII.  There  shall  be  charged  on  every  Share  War- 
rant a  Stamp  Duty  of  an  Amount  .equal  to  Three  Times 
the  Amount  of  the  ad  valorem  Stamp  Duty  which  would 
be  chargeable  on  a  Deed  transferring  the  Share  or  Shares 
or  Stock  specified  in  the  Warrant,  if  the  Consideration  for 
the  Transfer  were  the  nominal  Value  of  such  Share  or 
Shares  or  Stock. 

XXXIV.  Whosoever  forges  or  alters,  or  offers,  utters, 
disposes  of,  or  puts  off,  knowing  the  same  to  be  forged  or 
altered,  any  Share  Warrant  or  Coupon,  or  any  Document 
purporting  to  be  a  Share  Warrant  or  Coupon,  issued  in 
pursuance  of  this  Act,  or  demands  or  endeavours  to  obtain 
or  receive  any  Share  or  Interest  of  or  in  any  Company 
under  the  Principal  Act,  or  to  receive  any  Dividend  or 
Money  payable  in  respect  thereof,  by  virtue  of  any  such 
forged  or  altered  Share  Warrant,  Coupon,  or  Document, 
purporting  as  aforesaid,  knowing  the  same  to  be  forged  or 
altered,  with  Intent  in  any  of  the  Cases  aforesaid  to  de- 
fraud, shall  be  guilty  of  Felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  Discretion  of  the  Court,  to  be  kept 
in  Penal  Servitude  for  Life  or  for  any  Term  not  less  than 
Five  Years,  or  to  be  imprisoned  for  any  Term  not  exceeding 
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Two  Years,  with  or  without  Hard  Labour,  and  with  or 
without  Solitary  Confinement. 

XXXV.  Whosoever  falsely  and  deceitfully  personates  Penalties 
any  Owner  of  any  Share  or  Interest  of  or  in  any  Company,  Sigeiy"^"" 
or  of  any  Share  Warrant  or  Coupon  issued  in  pursuance  pereona- 
of  this  Act,  and  thereby  obtain  or  endeavours  to  obtain  oTihawa.*' 
any  such  Share  or  Interest,  or  Share  Warrant  or  Coupon, 

or  receives  or  endeavours  to  receive  any  Money  due  to  any 
such  Owner,  as  if  such  Offender  were  the  true  and  lawful 
Owner,  shall  be  guilty  of  Felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  Discretion  of  the  Court,  to  be 
kept  in  Penal  Servitude  for  Life  or  for  any  Term  not  less 
than  Five  Years,  or  to  be  imprisoned  for  any  Term  not 
exceeding  Two  Years,  with  or  without  Hard  Labour,  and 
with  or  without  Solitary  Confinement. 

XXXVI.  Whosoever,  without  lawful  Authority  or  Ex-  Penalties 
cuse,  the  Proof  whereof  shall  be  on  the  Party  accused,  engraving* 
engraves  or  makes  upon  any  Plate,  Wood,  Stone,  or  other  Plates,  &c. 
Material  any  Share  Warrant  or  Coupon  purporting  to  be  a 

Share  Warrant  or  Coupon  issued  or  made  by  any  particular 
Company  under  and  in  pursuance  of  this  Act,  or  to  be  a 
blank  Share  Warrant  or  Coupon  issued  or  made  as  afore- 
said, or  to  be  a  Part  of  such  a  Share  Warrant  or  Coupon, 
or  uses  any  such  Plate,  Wood,  Stone,  or  other  Material  for 
the  making  or  printing  any  such  Share  Warrant  or  Coupon, 
or  any  such  blank  Share  Warrant  or  Coupon,  or  any  Part 
thereof  respectively,  or  knowingly  has  in  his  Custody  or 
Possession  any  such  Plate,  Wood,  Stone,  or  other  Material, 
shall  be  guilty  of  Felony,  and  being  convicted  thereof  shall 
be  liable,  at  the  Discretion  of  the  Court,  to  be  kept  in 
Penal  Servitude  for  any  Term  not  exceeding  Fourteen 
Years  and  not  less  than  Five  Years,  or  to  be  imprisoned 
for  any  Term  not  exceeding  Two  Years,  with  or  without 
Hard  Labour,  and  with  or  without  Solitary  Confinement. 

ContrcLcts. 

XXXVII.  Contracts  on  behalf  of  any  Company  under  Contracta, 
the  Principal  Act  may  be  made  as  follows  ;  (that  is  to  say)  ^^^  ™***® 
— (1.)  Any  Contract  which  if  made  between  private  Per- 
sons would  be  by  Law  required  to  be  in  Writing,  and  if 

made  according  to  English  Law  to  be  under  Seal,  may  be 
made  on  behalf  of  the  Company  in  Writing  under  the 
Common  Seal  of  the  Company,  and  such  Contract  may  be 
in  the  same  manner  varied  or  discharged :  (2.)  Any  Con- 
tract which  if  made  between  private  persons  would  be  by 
Law  required  to  be  in  Writing,  and  signed  by  the  Parties 
to  be  charged  therewith,  may  be  made  on  behalf  of  the 
Company  in  Writing  signed  by  any  Person  acting  under 
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the  express  or  implied  Authority  of  the  Company,  and 
such  Contract  may  in  the  same  Manner  be  varied  or  dis- 
charged :  (3.)  Any  Contract  which  if  made  between  private 
Persons  would  by  Law  be  valid  although  made  by  Parol 
only,  and  not  reduced  into  Writing,  may  be  made  by  Parol 
on  behalf  of  the  Company  by  any  Person  acting  under 
the  express  or  implied  Authority  of  the  Company,  and 
such  Contract  may  in  the  same  Way  be  varied  or  dis- 
charged :  And  all  Contracts  made  according  to  the  Provi- 
sions herein  contained  shall  be  effectual  in  Law,  and  shall 
be  binding  upon  the  Company  and  their  Successors  and  all 
other  Parties  thereto,  their  Heirs,  Executors,  or  Adminis- 
trators, as  the  Case  may  be. 
ProBpectiiB,       XXXVIII.  Every  Prospectus  of  a  Company,  and  every 
Ac.  to  spe-    Notice  inviting  Persons  to  subscribe  for  Shares  in  any 
aud  Names  Joint  Stock   Company,  shall  specify  the  Dates  and  the 
of  Parties     Namcs  of  the  Parties  to  any  Contract  entered  into  by  the 
Contract      Company,  or  the  Promoters,  Directors,  or  Trustees  thereof, 
made  prior   before  the  Issuo  of  such  Prospectus  or  Notice,  whether 
auciTprc^     subject  to  Adoption  by  the  Directors  or  the  Company,  or 
spectus,  Ac.  otherwise ;  and  any  Prospectus  or  Notice  not  specifying 
the  same  shall  be  deemed  fraudulent  on  the  Part  of  the 
Promoters,  Directors,  and  Officers  of  the  Company  know- 
ingly issuing  the  same,  as  regards  any  Person  taking  Shares 
in  the  Company  on  the  Faith  of  such  Prospectus,  unless 
he  shall  have  had  Notice  of  such  Contract. 

Meetings, 

ComDany  XXXIX.  Every  Company  formed  under  the  Principal 
to  hold  ^ct  after  the  Commencement  of  this  Act  shall  hold  a 
with/u*  General  Meeting  within  Four  Months  after  its  Memorandum 
Pour  of  Association  is  registered  ;  and  if  such  Meeting  is  not 

afte^R^gis-  lield  the  Company  shall  be  liable  to  a  Penalty  not  exceed- 
tration.  ing  Five  Pounds  a  Day  for  every  Day  after  the  Expiration 
of  such  Four  Months  until  the  Meeting  is  held ;  and  every 
Director  or  Manager  of  the  Company,  and  every  Subscriber 
of  the  Memorandum  of  Association,  who  knowingly  author- 
izes or  permits  such  Default,  shall  be  liable  to  the  same 
Penalty. 

Winding-tip. 

Contribu-         XL.  No  Contributory  of  a  Company  under  the  Principal 

no7quaU-     ^^^  shall  be  capable  of  presenting  a  Petition  for  winding 

ficd  to         up  such  Company  unless  the  Members  of  the  Company 

^^uding-     ^^^  reduced  in  Number  to  less  than  Seven,  or  unless  the 

up  Petition.  Sharcs  in  respect  of  which  he  is  a  Contributory,  or  some 

of  them,  either  were  originally  allotted  to  him  or  have  been 

held  by  him,  and  registered  in  his  Name,  for  a  Period  of 

at  least  Six  Months  during  the  Eighteen  Months  previously 

to  the  Commencement  of  the  Winding-up,  or  have  devolved 
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upon  him  through  the  Death  of  a  former  Holder:  Provided 
that  where  a  Share  has  during  the  whole  or  any  Part  of 
the  Six  Months  been  held  by  or  registered  in  the  Name  of 
the  Wife  of  a  Contributory  either  before  or  after  her 
MaiTiage,  or  by  or  in  the  Name  of  any  Trustee  or  Trustees 
for  such  Wife  or  for  the  Contributory,  such  Share  shall  for 
the  Purposes  of  this  Section  be  deemed  to  have  been  held 
by  and  registered  in  the  Name  of  the  Contributory. 

XLI.  (Where  the  High  Court  of  Chancery  in  England 
makes  an  Order  for  winding-up,  it  may,  if  it  thinks  fit, 
direct  all  subsequent  Proceedings  to  be  had  in  a  County 
Court.) 

XLI  I.  (As  to  Transfer  of  Suit  from  one  County  Court  to 
another.) 

XLIII.  (Parties  aggrieved  may  appeal  from  decision  of 
County  Court  Judge.) 

XLIV.  (Powers  to  frame  Rules  and  Orders  under  Sect. 
32  of  19  and  20  Vict.,  c.  108.) 

XLV.  (Scale  of  Costs  to  be  framed  by  the  Judges.) 

XLVI.  (Remuneratibn  of  Segistrars  and  High  Bailiffs 
in  Winding-up  of  Companies.) 

Saving. 

XLVII.  Nothing  in  this  Act  contained  shall  exempt  any  Not  to  ex- 
Company  from  the  second  or  Third  Provisions  of  the  One  emptCom- 
hundred  and  ninety-sixth  Section  of  the  Principal  Act  ^ovUions 
restraining  the  Alteration  of  any  Provision  in  any  Act  of  °{|f°t  og^ 
Parliament  or  Charter.  Vict  c  89. 


Cap.  CXU. 

An  Act  to  amend  the  Statute  Law  as  between  Master  and 
Servant    [20t/i  August  ]  867.] 

Whekeas  it  is  expedient  to  alter  in  some  respects  the 
existing  Enactments  relative  to  the  Determination  of  Ques- 
tions arising  between  Employers  and  Employed  under 
Contracts  of  Service : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  Authority  of  the  same, 
as  follows : 

I.  This  Act  may  be  cited  for  all  Purposes  as  "  The  Mas-  Short  Title, 
ter  and  Servant  Act,  1867.'  -n  a  •  - 

^  II.  In  this  Act  the  following  Words  and  Expressions  oiTerm^ 
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Shall  have  the  several  Meanings  hereby  assigned  to  them, 
unless  there  be  anything  in  the  Subject  or  Context  repug- 
nant to  such  Construction  :     The  Word  "  Employer'*  shall 
include    any   Person,    Firm,   Corporation,    or    Company 
who  has   entered  into  a  Contract  of  Service  with   any 
Servant,  Workman,   Artificer,    Labourer,    Apprentice,  or 
other  Person,   and    the  Steward,    Agent,   BailifT,    Fore- 
man,  Manager,   or  Factor   of   such  Person,   Firm,   Coi^ 
poration,  or  Company  :     The  Word  "  Employed"  shall  in- 
clude any  Servant,  Workman,  Artificer,  Labourer,  Appren- 
tice, or  other  Person,  whether  under  the  Age  of  Twenty- 
one  Years  or  above  that  Age,  who  has  entered  into  a  Con- 
tract of  Service  with  any  Employer :     The  Words  "  Con- 
tract of  Service"  shall  include   any  Contract,  whether  in 
Writing  or  by  Parol,  to  serve  for  any  Period  of  Time,  or  to 
execute  any  Work,  and  any  Indenture  or  Contract  of  Ap- 
prenticeship, whether  such  Contract  or  Indenture  has  been 
or  is  made  or  executed  before  or  after  the  passing  of  this 
Act :     The  Word  **  Parties"  shall  include  the  Employer 
and  Employed  under  any  Contract  of  Service  :     Tlie  Word 
"Writing"  shall  include  "Printing:*'     The  Word  **  Pro- 
perty'* shall  include  all  Real  and  Personal  Estate  and  Ef- 
fects used  and  employed  under  or  affected  by  any  Contract 
of  Service  or   Operations  under  the  same  :     The  Word 
"  Sheriff"   applies  to   Scotland  only,   and  shall  include 
Sheriff-Substitute  :     The  Words  "  County  or  Place'*  shall 
include  County,  Riding,  Division,  Liberty,  City,  Borough, 
or  Place :     The  Word  "  Magistrate"  does   not  apply  to 
Scotland^  and  means  in  England,  except  in  the  City  of 
London^  a  Stipendiary  Magistrate,  and  in  the  City  of  Lon- 
^    don  means  the  Lord  Mayor  or  an  Alderman  sitting  at  the 
Mansion  House  or  at  the  Guildhall,  and  in  Ireland  shall 
apply  only  to  the  Metropolitan  Police  District  of  Dublin, 
and  there  shall  mean  One  of  the  Divisional  Magistrates 
for  such  District :     The  Word  "Justice"  means  Justice  of 
the  Peace :     The  Words  "  Two  Justices "  mean  Two  or 
more  Justices  assembled  and  acting  together  :  The  Words 
"  Justice,"  "  Two  Justices,"  "  Magistrate,"  and  "  Sheriff  "* 
respectively  mean  a  Justice,  Two  Justices,  a  Magistrate, 
and  a  Sheriff  having  Jurisdiction  in  the  County  or  Place 
where  any  Contract  of  Service  is  according  to  the  Terms 
thereof  to  be  executed,  or  where  the  Party  against  whom 
any  Information,  Complaint,  or  Proceeding  is  to  be  laid  or 
taken  under  this  Act  happens  to  be. 

o/slo^^^of  ^^^'  No^l^^^S  ^^  ^^is  Act  shall  apply  to  any  Contract  of 
this  Ac^  *^  Service  other  than  a  Contract  within  the  Meaning  of  the 
andsabsti-  Enactments  described  in  the  First  Schedule  to  this  Act, 
^areof  for   or  some  or  One  of  them,  or  to  any  Employer  or  Employe*^ 
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other  than  the  Parties  to  a  Contract  of  Service  to  which  ^"^s 
this  Act  applies  as  aforesaid,  or  to  any  Case,  Matter,  or  menteT 
Thing  arising  under  or  relating  to  any  Contract  of  Service, 
or  arising  hetween  Employer  and  Employed,  other  than 
Cases,  Matters,  and  Things  to  which  the  said  Enactments 
respectively  apply ;  and  in  respect  of  all  Contracts  of  Ser- 
vice, Employers,  Employed,  Cases,  Matters,  and  Things  to 
which  this  Act  applies,  the  respective  Provisions  of  this 
Act 'shall  be  deemed  to  be  and  are  hereby  substituted  for 
such  of  the  said  Enactments,  or  so  much  or  such  Parts  of 
the  same,  as  would  have  applied  thereto  if  this  Act  had 
not  been  passed ;  but  any  Proceedings  at  the  passing  of 
this  Act  pending  under  the  said  Enactments,  or  any  of 
them,  may  be  continued  and  prosecuted  as  if  this  Act  had 
not  been  passed. 

IV.  Wherever  the  Employer  or  Employed  shall  neglect  OompUint 
or  refuse  to  fulfil  any  Contract  of  Service,  or  the  Employed  ^fj^*^ 
shall  neglect  or  refuse  to  enter  or  commence  his  Service  Justice  or 
according  to  the  Contract,  or  shall  absent  himself  from  J!J*|ng^^* 
his  Service,  or  wherever  any  Question,  Difiference,  or  Dis-  land, 
pute  shall  arise  as  to  the  Bights  or  Liabilities  of  either  of  i)!da^d^*°* 
the  Parties,  or  touching  any  Misusage,  Misdemeanor,  Mis-  and  before 
conduct,  Ill-treatment,  or  Injury  to  the  Person  or  Property  8^^^^^°*^ 
of  either  of  the  Parties  under  any  Contract  of  Service,  the  Sootiand. 
Party  feeling  aggrieved  may  lay  an  Information  or  Com- 
plaint in  Writing  before  a  Justice,  Magistrate,  or  Sheriff, 
setting  forth  the  Grounds  of  Complaint,  and  the  Amount 

of  Compensation,  Damage,  or-  other  Bemedy  claimed  for 
the  Breach  or  Nonperformance  of  such  Contract,  or  for  any 
such  Misusage,  Misdemeanor,  Misconduct,  Ill-treatment, 
or  Injury  to  the  Person  or  Property  of  the  Party  so  com- 

f>laining  ;  and  upon  such  Information  or  Complaint  being 
aid,  the  Justice,  Magistrate,  or  Sheriff  shall  issue  or  cause  Upon  Oom- 
to  be  issued  a  Summons  or  Citation  to  the  Party  so  com-  ^^e, 
plained  against,  setting  out  the  Grounds  of  Complaint,  and  Sammona 
the  Amount  claimed  for  Compensation,  Damage,  or  other  to  be****^*^ 
Bemedy,  as  set- forth  in  the  said  Information  or  Complaint,  iasnod. 
and  requiring  such  Party  to  appear,  at  the  Time  and  Place 
therein  appointed,  before  Two  Justices  or  before  a  Mads-, 
trate,  or  before  the  Sheriff,  to  answer  the  Matter  of  the  In- 
formation or  Complaint,  so  that  the  same  may  be  then  and 
there  heard  and  determined. 

V.  The  Time  to  be  appointed  in  the  Summons  or  Cita-  Time  for 
tion  for  the  Appearance  of  the  Party  complained  against  ^^JJ*^ 
shall  not  be  less  than  Two  or  more  than  Eight  Days  from 

the  Date  of  the  Summons  or  Citation,  save  that  where 
the  Appearance  is  to  be  before  Justices  in  Petty  Ses- 
sions, or  before  a  Magistrate  at  a  Police  Court,  the  Time 


118 


vf  A  zi^  nciomm,  OAP.  hi. 


Mode  and 
Time  of 
Servioe. 


On  Kegleet 
(»r  Refusal 
to  ob^ 
Summons 
or  Citation, 
Warrant  to 
iBsue. 


In  case  of 
Intention 
to  abscond, 
BfKSurity  to 
be  found 
for  Ap- 
pearvAOe. 


Compensa- 
tion may 
he  awanied 
under  Or- 
der of  TWQ 
J  (istices, 
Ac^  for 
TJrcRcb,  or 
K(»uperfor- 
mance  of 
Contract  of 
Servioe,  or 


to  1)6  appointed  shall  be  Uiat  of  the  Sitting  of  tbe  Court  of 
Petty  Seasiona  or  Polioe  Court  at  or  for  the  Place  where 
the  Sutnmona  or  Citation  is  letfimable,  to  \)e  held  next 
after  such  Two  Days  (whether  within  such  E^ht  Days  or 
not). 

YL  Etery  such  Summons  or  Citation  shall  be  serred 
on  the  Party  complained  against  by  being  delivered  to 
him  or  left  at  his  usual  Place  of  Abode  or  Business  not 
less  than  Two  Days  before  the  "Rim  appointed  for  his  Ap- 
pearance. 

YIL  Wherever  the  Party  complained  against  shall  ne^ 
gleet  or  refuse  to  appear  to  any  Summons  or  Citation  as 
aforesaid  according  to  the  Provisions  of  this  Act,  a  Justice, 
Magistztatey  or  Sheriff  may,  after  due  Proof  on  Oath  of  the 
Service  of  such  Summons  or  Citation,  issue  a  Warrant  for 
the  Apprehension  of  such  Party  in  order  to  the  hearing 
and  detennining  of  the  Matter  of  the  Information  or  Com* 
plaint 

YIIL  If  at  any  Time  after  the  laying  of  the  Inform»> 
tion  or  Complaint  it  appears  to  a  Justioe,  Magistrate,  or 
Sheriff  that  the  Party  complained  against  is  about  to  ab- 
scond, the  Justice,  Magistrate,  or  Shmff  may  issue  a  Subip 
mons  or  Citation  requiring  the  Party  complained  against 
to  appear  before  a  Justice,  Magistrate,  or  Sheriff  at  a  Time 
and  Place  therein  appointed  (such  Time  being  not  later 
tlian  Twenty^fbur  Hours,  exclusive  of  Sunday,  fix>m  the 
Date  of  the  lasi-mentioned  Summons  or  Citation),  and  to 
find  good  and  sufficient  Security  by  Becognizance  or  Bondi 
with  or  witiiout  Sureties,  to  the  Satisfaction  of  a  Justice^ 
Magifitrate,  or  Sherifl^  for  his  Appearance  to  answer  the 
Information  or  Complaint ;  and  if  the  Party  complained 
against  fioils  to  appear  at  the  Time  and  Place  so  appointed, 
a  Justice,  Magistnita  or  Sheriff  may  issue  a  Warrant  for 
his  Apprehension ;  and  if  such  Party  on  appearing  to  the 
lasl^mentioned  Summons  or  Citation,  or  on  being  so  ap* 
prehended,  £bu1s  so  to  find  *  Seourily,  a  Justice,  Magistnite^ 
or  Sheriff  may  order  him  to  be  detained  in  safe  Custody 
until  the  hearing  of  the  Information  or  Complaint ;  but  on 
his  so  finding  Security  he  shall  be  set  at  liberty. 

IX.  Upon  the  Hearing  of  any  Information  or  Complaint 
under  the  Provisions  of  this  Act  Two  Justices,  or  the  Ma* 
gistrate  or  Sheriff,  after  due  Examination,  and  upon  the 
Proof  and  Establishment  of  the  Matter  of  such  Informa- 
tion or  Complaint,  by  an  Order  in  Writing  under  their  re^ 
spective  Hands,  in  their  or  his  Discretion,  as  the  Justice 
of  the  Case  requires,  either  shall  make  an  Abatement  of 
the  whole  or  Part  of  any  Wages  then  already  due  to  the 
Employed,  or  else  shall  direct  the  Fulfihnent  of  tiie 
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ttact  of  Service,  with  a  Direction  to  the  Party  com-  oOier  Order 
plained  against  to  iGind  forthwith  good  and  sufficient  ^^^ 
Security,  by  Becognizance  or  Bond,  with  or  without 
Sureties,  to  the  Satisfaction  of  a  Justice,  Magistrate, 
or  Sheriff,  for  the  Fulfilment  of  such  Contract^  or  else 
shall  annul  the  Contract,  discharging  the  Parties  from 
the  same,  and  apportioning  the  Amount  of  Wages  due  up 
to  the  completed  Period  of  such  Contract,  or  else  where  no 
Amount  of  Compensation  or  Damage  can  be  assessed,  or 
where  pecuniary  Compensation  will  not  in  the  Opinion  of 
the  Justice,  Magistrate,  or  Sheriff  meet  the  Circumstances 
of  the  Case,  shall  impose  a  fine  upon  the  Party  complained 
against,  not  exceeding  in  Amount  the  Sum  of  Twenty 
Pounds,  or  else  shall  assess  and  determine  the  Amount  of 
Compensation  or  Damage,  together  with  the  Costs,  to  be 
made  to  the  Party  complaining,  inclusive  of  the  Amount 
of  any  Wages  abated,  and  direct  the  same  to  be  paid  ac- 
cordingly ;  and  if  the  Order  shall  direct  the  fulfilment  of 
the  Contract^  and  direct  the  Party  complained  aeainst  to 
find  good  and  sufficient  Security  as  aforesaid,  and  the  Partgr 
complained  against  n^lect  or  refuse  to  comply  with  such 
Order,  a  Justice,  Magistrate,  or  Sheriff  may,  if  he  shall 
think  fit,  by  Warrant  under  his  Hand,  commit  such  Party 
to  the  Common  Gaol  or  House  of  Correction  within  his 
Jurisdiction,  there  to  be  confined  and  kept  until  he  shall 
80  find  Security,  but  nevertheless  so  that  the  Term  of  Im* 
prisonment,  whether  under  One  or  several  successive  Com- 
mittals, shall  not  exceed  in  the  whole  the  Period  of  Three 
Months :  Provided  always,  that  the  Two  Justices,  Magis-" 
trate,  or  Sheriff  may,  if  they  or  he  think  fit,  assess  and  de« 
termine  the  Amount  of  Compensation  or  Damage  to  be 
paid  to  the  Party  comphduing,  and  direct  the  same  to  be 
paid,  whether  the  Contract  is  ordered  by  them  or  him  to 
be  annulled  or  not,  or,  in  addition  to  the  annulling  of  the 
Contract  of  Service  and  Discharge  of  the  Parties  from  the 
same,  may,  if  they  or  he  think  fit,  impose  the  Fine  as  here- 
in-before  authorized,  but  they  or  he  shall  not  under  the 
Powers  of  this  Act  be  authorized  to  annul,  nor  shall  any 
Provisions  of  this  Act  have. the  Effect  of  annulling,  any 
Indenture  or  Contract  of  Apprenticeship  that  they  or  he 
might  not  have  annulled  or  that  would  not  have  been  an- 
nulled if  this  Act  had  not  been  passed. 

X.  Where  it  is  alleged  by  any  Party  to  a  Contract  of  ^*J^ 
Service  that  the  Condition  of  a  Kecognizance  or  Bond  en*  RnM^ta- 
tered  into  or  given  for  the  Fulfilment  of  the  Contract  under  ^^^^ 
the  Provisions  of  this  Act  has  not  been  performed.  Two  FamimTni 
Justices,  or  a  Magistrate  or  Sheriff^  being  satisfied  thereof  o^Oontmot 
after  hearing  the  Parties  and  the  Sureties  (if  any),  or  in 
the  Absence  of  any  Party  or  Surety  not  appearing  after 
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Summons  or  Citation  in  that  behalf,  may  order  that  the 
Becognizance  or  Bond  be  enforced  for  the  whole  or  Part 
of  the  Sum  thereby  secured,  as  to  the  Justices,  Magistrate, 
or  Sheriff  seems  fit ;  and  the  Sum  for  which  the  same  is 
so  ordered  to  be  enforced  shall  be  recoverable  accordingly 
in  a  summary  Manner  under  the  Acts  described  in  the 
Second  Shedule  to  this  Act. 

XI.  Where  on  the  Hearing  of  an  Information  or  Com- 
plaint under  this  Act  an  Order  is  made  for  the  Payment 
of  Money,  and  the  same  is  not  paid  as  directed,  the  same 
shall  be  recovered  by  Distress  or  Poinding  of  the  Groods 
and  Chattels  of  the  Party  failing  to  pay,  and  in  de- 
fault thereof  by  Imprisonment  of  such  Party,  according 
and  subject  to  the  Acts  described  in  the  Second  Schedule 
to  this  Act ;  but  no  such  Imprisonment  shall  be  for  more 
than  Three  Months,  or  be  with  Hard  Labour. 

XII.  From  and  after  the  Expiration  of  the  Term  of  any 
such  Imprisonment  as  aforesaid,  the  Amount  of  Fine, 
Compensation,  or  Damages,  together  with  the  Costs,  so 
assessed  and  directed  to  be  paid  by  any  such  Order  as 
aforesaid,  shall  be  deemed  and  considered  as  liquidated 
and  discharged,  and  such  order  shall  be  annulled  accord- 
ingly, and  the  said  Parties  exonerated  fix)m  their  respec- 
tive Obligations  under  the  same :  Provided  always,  that 
no  Wages  or  any  Portion  thereof  which  may  be  accruing 
due  to  the  Employed  under  any  Contract  of  Service  after 
the  Date  of  such  Order  shall  be  assessed  to  the  Amount  of 
Compensation  or  Damages  and  Costs  directed  to  be  paid 
by  him  under  any  such  Order  or  Warrant  of  Distress  or 
Poinding,  or  be  seizable  or  arrestable  under  the  same 

XIII.  Wbere  Justices,  or  a  Magistrate  or  SherifiT,  im- 
pose any  Fine  or  enforce  any  Sum  secured  by  a  Eecogniz- 
ance  or  Bond  under  this  Act,  they  or  he  may,  if  they  or 
he  think  fit,  direct  that  a  Part,  not  exceeding  One  Half,  of 
such  Fine  or  Sum,  when  recovered,  be  applied  to  compen- 
sate an  Employer  or  Employed  for  any  Wrong  or  Damage 
sustained  by  him  by  reason  of  the  Act  or  Thing  in  respect 
of  which  the  Fine  was  imposed,  or  by  reason  of  the  Non- 
fulfilment  of  the  Contract  of  Service. 

XIV.  Where  on  the  Hearing  of  an  Information  or  Com- 
plaint under  this  Act  it  appears  to  the  Justices,  Magis- 
trate or  Sheriff  that  any  Injury  inflicted  on  the  Person  or 
Property  of  the  Party  complaining,  or  the  Misconduct, 
Misdemeanour,  or  Ill-treatment  complained  of,  has  been 
of  an  aggravated  Character,  and  that  such  Injury,  Miscon- 
uct.  Misdemeanour,  or  Ill-treatment  has  not  arisen  or 
ben  committed  in  the  honAfide  Exercise  of  a  legal  Bight, 
existing,  or  hondfide  and  reasonably  supposed  to  exist 
and  further,  that  any  pecuniary  Compensation  or  other 
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Bemedy  by  this  Act  provided  will  not  meet  the  Circum- 
stances of  the  Case,  then  the  Justices,  Magistrate,  or 
Sheriff  may,  by  Warrant,  commit  the  Party  complained 
against  to  the  Common  Gaol  or  House  of  Correction  with- 
in their  or  his  Jurisdiction,  there  to  be  (in  the  Discretion 
of  the  Justices,  Magistrate,  or  Sheriff,)  imprisoned,  with  or 
without  Hard  Labour,  for  any  Term  not  exceeding  Three 
Months. 

XV.  Any  Party  convicted  by  Two  Justices  or  the  Ma-  Party  con- 
gistrate  under  the  Provisions  of  the  last  preceding  Section  ]j^  ™*y 
may  appeal  against  the  Conviction  upon  finding  good  and  the  next 
sufficient  Security,  by  Becognizance  or  Bond,  with  or  with-  Sorter 
out  Sureties,  to  the  Satisfaction  of  a  Justice  or  Magistrate,  Sessions  of 
to  prosecute  the  said  Appeal  at  the  next  General  Court  of  *^®  ^®*<»- 
Quarter  Sessions  of  the  Peace  to  be  holden  in  and  for  the 
County  or  Place  wherein  such  Conviction  shall  have  been 
made,  and  to  abide  the  Besult  of  the  said  Appeal  accord- 
ing to  the  usual  Procedure  of  such  Court,  and  to  pay  such 
Costs  as  that  Court  may  direct,  which  Costs  that  Court  is 
hereby  empowered  to  award. 

XY I.  Upon  the  hearing  and  determination  of  any  In-  Parties  to 
formation  or  Complaint  between  Employer  and  Employed,  {^f^f " 
and  on  any  Appeal,  under  the  Provisions  of  this  Act,  the  Serrice  to 
respective  Parties  to  the  Contract  of  Service,  their  Hus-  ^J  wST 
bands  or  Wives,  shall  be  deemed  and  considered  as  com-  nesses. 
petent  Witnesses  for  all  the  Purposes  of  this  Act. 

XVII.  No  Wages  shall  become  payable  to  or  recover-  Wages  not 
able  by  any  Party  for  or  during  the  Term  of  his  Imprison-  Jj^i^dunng 
ment  under  any  Warrant  of  Committal  under  this  Act.        imprison- 

XVIII.  Nothing  in  this  Act  shall  prevent  Employer  or  ™®^. 
Employed  from  enforcing  thejr  respective  Civil  Sights  and  p^vcnf 
Semedies  for  any  Breach  or  Nonperformance  of  the  Contract  Proceed- 
of  Service  by  any  Action  or  Suit  in  the  ordinary  Courts  of  ^^  J^^ 
law  or  Equity  in  any  Case  where  Proceedings  are  not  in-  tion  or 
stituted  under  this  Act;  nor  shall  anything  in  this  Act  ^^^ 
affect  the  Provisions  of  the  Act  of  the  Fifth  Year  of  King  6  Geo,  4,  ©. 
George  the  Fourth  (Chapter  Ninety-six),  "  to  consolidate  ^^' 

*'  and  amend  the  Laws  relative  to  the  Arbitration  of  Dis- 
"  putes  between  Masters  and  Workmen,"  or  of  any  Act  ex- 
tending or  amending  the  same. 

XIX.  Nothing  in  this  Act  shall  interfere  with  the  usual  saTing  for 
and  accustomed  Mode  of  Procedure  in  any  Court  of  Crimi-  ^'*^**^*" 
nal  Judicature  for  the  Trial  of  indictable  Ofifences  relating  ^^^^ 

to  wilful  and  malicious  Injuries  to  Persons  or  Property 
committed  by  Masters,  Workmen,  .Servants,  or  others, 
either  at  Common  Law  or  under  the  several  Statutes  made 
and  now  in  force  for  the  Punishment  of  such  Offences,  but 
so  that  no  Person  be  twice  prosecuted  for  the  same  0£fence. 
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XX.  The  several  Forma  in  the  Thiid  Schedide  to  thii 
A^t  contained,  or  Forms  to  the  like  Effect,  ahall  be  deemed 
valid  and  sufficient  in  Law,  and  no  Objection  shall  be  taken 
or  allowed  for  any  alleged  Defect  therein,  either  in  Sub- 
9tance  or  in  Form,  and  in  SooUand  any  Complaint  under 
the  Provisions  of  this  Act,  if  brought  before  the  Sheriff, 
may  be  in  the  Form  of  a  summary  Petition,  and  followed 
by  the  usual  Forms  of  Pix)cedure  applicable  to  summary 
Petitions  in  the  SberifT  Court ;  and  the  Forms  set  forth  in 
the  Third  Schedule  (Part  2,— Scotland)  to  this  Act  An- 
nexed, or  Forms  to  the  like  lilffect.  may  be  used,  and  shall 
be  sufficient  for  the  Purposes  thereof 

XXL  The  Enactments  described  in  the  Second  Schedule 
to  this  Act,  and  all  enactments  extending  or  amending  the 
same,  shall  apply  and  be  put  in  force  to  and  in  respect  of 
Proceedings  under  this  Act^  exc^t  as  iar  as  any  Ptoviaion 
of  this  Act  is  inconsistent  therewith. 

XXIL  Exc^  as  in  this  Act  expressly  otherwise  pro- 
vided, every  Order  or  determination  of  a  Justice^  Justices, 
a  Magistrate,  or  a  Sheriff,  shall  be  final  and  conclusive; 
notwithstanding  anything  in  any  of  the  Enactments  de- 
scribed in  the  First  Schedule  to  this  Act  23.  No  Writ 
of  Certiorari  or  other  Process  shall  issue  to  remove  any 
Proceedings  under  this  Act  into  any  Superior  Court  24. 
Nothing  in  this  Act  shall  take  away  or  abridge  any  local 
or  specialJurisdiction  touching  Apprentices.  25.  Nothing 
in  this  Act  shall  extend  os  make  applicable  to  or  in  Ire- 
land, or  to  or  in  any  Part  of  Oreat  Britain,  jmy  of  the 
Enactments  described  in  the  First  Schedule  to  this  Act  not 
in  fnrce  there  indq)endently  of  this  Act  26.  This  Act 
shall  continue  in  force  until  the  Expiration  of  One  Tear 
after  the  passing  thereof,  and  to  the  End  of  the  then  next 
Session  of  Parliament,  aiod  no  longer. 


SCHEDULES. 


THE  FIEST  SCHEDULE. 


Enactments  referred  Uk 

7  Geo.  1  Stat.  1,  c.  13,  sa  4,  6. — ^As  to  Journeymen  Taylors.    9 
Geo.  1,  c.  27»  s.  4. — ^As  to  Journeyman  Shoemakers.    13  Geo.,  c*  2 
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8,  88.  7,  8. — As  to  Woollen,  Linen,  Fustian,  Cotton,  Leather,  and 
Iron  Maniifacturea  20  Geo.  2,  c.  19. — ^For  Eecoveiy  of  Wages^  &c 
27  Geo.  2,  c.  6. — Stannaries  in  Devon  and  ComwalL  31  Geo.  2,  c. 
11,  8.  3. — ^Apprentices  gaining  a  Settlement  by  Indenture,  &c  6 
Geo.  3,  c.  25. — ^Apprentices,  and  Persons  working  under  Contract 
17  Geo.  3.  c.  56,  ss.  8,  19. — ^Manufacture  of  Hats,  and  Woollen, 
linen.  Fustian,  Cotton,  Iron,  Leather,  Fur,  Hemp,  Flax,  Mohair,  and 
Silk  Manufactures  ;  also  Journeymen  Dyers.  33  Geo.  3,  c.  55,  ss. 
t,  2. — Constables,  Overseers,  and  other  Peace  or  Parish  Officers,  and 
Ill-usage  of  Apprentices,  Ac  39  &  40  Geo.  3,  a  77,.  s.  3. — Security 
of  Collieries  and  Mii^s,  Sco.  69  Geo.  3,  c.  92,  ss.  5,  6. — Justices  of 
Peace  in  Ireland.  4  Geo.  4,  c.  29. — An  Act  to  increase  the  power 
of  Magistrates  iu  Cases  of  Apprenticeships.  4  Geo.  4,  c.  34 — ^An 
Act  to  enlarge  the  Powers  of  Justices  in  determining  Complaints 
between  Masters  and  Servants,  and  between  Masters,  Apprentices, 
Artificers,  and  others.  10  Geo.  4,  c.  62. — An  Act  to  extend  the 
Powers  of  an  Act  of  Uie  Foitrtb  Tear  of  His  present  Majesty  for 
enlai^ng  the  Powers  of  Justices  in  determining  Complaints  between 
Masters  and  Servants  to  Persons  engaged  in  the  Manufacture  of  Silk. 
6  &  6  Vict.,  c.  7. — ^An  Act  to  explain  the  Acts  for  the  better  Begula- 
tion  of  certain  Apprentices.  6  &  7  Vict,  c.  40,  s.  7.— An  Act  to 
amend  the  Laws  for  the  Prevention  of  Frauds  and  Abuses  by  PeN 
sons  employed  in  the  Woollen,  Worsted,  Linen,  Cotton,  Flax,  Mo*- 
hair,  and  Silk  Hosiery  Manufactarss ;  and  for  the  fbrther  securing 
the  Property  of  the  Manufacturers  and  the  Wages  of  the  Workmen 
engaged  therein.  14  &  15  Vict^  c  92,  s.  16. — The  Summary  Juris- 
didioii  (Ireland)  Act,  IB61. 


THE  SECOND  SCHEDULE. 

Summary  Procedure  Acts  applied, 

England. 

II  &  12  Vict  c  4S,    28  *  29  Vict,  c  127.— The  Small  Penalties 
Act,  1865. 

Scotland. 
27  &  28  Vict  c.  53.— The  Summary  Procedure  Act  1864, 

Ireland. 
]4  &  15  Vict,  a  93.— The  Petty  Sessions  (Ireland)  Act,  1851. 
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THE  THIED  SCHEDULE 

Forms.  \ 

[A.  and  C.  not  applicable  to  Scotland.] 
Part  L — ^England  and  Ibeland. 

B. 

Sta/tements  of  ihe  Matters  or  Orounds  of  Complaint  for  Insertion 
in  the  ordinary  General  Forms  in  Use  by  Justices. 

(o.)  Neglecting  to  fulfil  Contract, — ^That  A.B,  of 
(hereafter  called  the  said  Employed)  being  the  Servant  [or  Workman, 
or  Artificer,  or  Labourer,  or  Apprentice]  of  the  said  CD,  of 
(hereafter  called  the  said  Employer)  in  his  Trade  or  Business  of  a 
,  under  a  certain  Contract  of  Service  [or  Apprenticeship] 
for  a  Period  now- unexpired,  [or  to  execute  certain  Work,  namely, 

,]*  did  on  the  Day  of  at 

in  the  said  County,  unlawfully  n^lect  [or  refuse],  and  has 
ever  since  neglected  [or  refused]  to  fulfil  the  said  Contract  [or  to 
enter  into  or  commence  his  Service  according  to  the  said  Contract, 
or  Apprenticeship,  or  has  absented  himself  from  the  Service  of  the 
said  Employer  without  just  Cause  or  lawful  Excuse].  [Conclude 
as  in  Statement  (e.)  below.] 

(6.)  Dispute  as  to  Eights. — Proceed  to  the  Asterisk  *  in  (a),  and 
then:  and  that  a  certain  Question,  Difference,  and  Dispute  has  arisen 
between  them  as  to  the  Right  [or  Liability  of  the  said  Employed 
[or  Employer]  under  the  said  Contract,  namely,  [stating  it],  winch 
the  said  Employed  [or  Employer]  claims  should,  Jkc  [a^  the  Fact  is,] 
[ConclvMon  as  (e.)  below,] 

(c.)  Disputes  as  to  Mis-usage,  Misdemeanor,  Misconduct,  or  III- 
treatment  of  either  Party. — Proceed  to  the  Asterisk  *  in  (a.),  and 
then:  and  that  a  certain  Question,  Difference,  and  Dispute  has 
arisen  between  them  touching  certain  Ill-usage  which  the  said  Em- 
ployed [or  Employer]  committed  [or  inflicted  upon  the  said  Employer 
[or  Employed] ;  [or  touching  a  certain  Misdemeanor  which  the  said 
Employer  committed],  [or  touching  certain  Misconduct  which  the  said 
Employed  was  guilty  of],  [or  touching  certain  Ill-treatment  which 
the  said  Employed  or  Employer  inflicted  upon  the  said  Employer 
or  Employed],  on  the  Day  of  at  in 
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the  said  County,  namely,  that  ho,  the  said  [setting  it  out  shortly]. 
[Conclusion  as  {e,)  below], 

(d.)  Dispute  us  to  In'^ury  to  Person  or  Property  of  either  Party, — 
Proceed  to  the  Asterisk  *  in  (a,),  and  then:  and  that  a  certain 
Question,  Difference,  and  Dispute  has  arisen  between  them  touching 
a  certain  Injury  which  the  said  Employed  [or  Employer]  inflictedL 
to  the  Person  of  the  said  Employer  [or  Employed],  [or  to 
the  Property  of  the  said  Employer  or  Employed],  on  the 
Day  of  at  the  Parish  of  in  the.  said  County. 

[Conclusion  as  in  (e.)  below], 

(e.)  Condusion  to  either  of  the  Forms  (a.)  (6.)  (c.)  and  (d.)— And 
the  said  Complainant,  the  Employer  [or  Employed]  further  says  that 
the  Amount  of  Compensation  [or  Damage]  which  he  claims  for  the 
said  Breach  and  Konperformance  of  the  said  Contract  [or  for  the 
said  Mis-usage,  or  Misdemeanor,  or  Misconduct,  or  Ill-treatment, 
or  Injury,  as  the  Case  may  be,]  is  £  ,  and  he  prays  that 

the  said  Employed  [or  Employer]  may  be  summoned  and  adjudi- 
cated upon  under  Section  of  The  Master  and  Servant  Act, 
1867. 


PaBT  2. — SOOTLAND. 

Forms  of  Procedure  before  the  Sheriff  in  Scotland. 


Complaint. 

Under  The  Master  and  Servant  Act,  1867* 
Unto  the  Sheriff. 

A.B,  [diescribe  Place  of  Abode  and  TradiB.1 

against 
CD,  [describe  Place  of  Abode  and  Trade.] 
The  Complainer  humbly  showeth — 

That  the  said  CD.  [here  staie  the  Matter  of  the  Complaint^  and 
the  Amount  claimed  for  Damages,  as  in  Forms  of  Staiemenis  in  Part 
l.(B.)l      . 

May  it  therefore  please  your  Lordship  to  grant  Warrant  to  cite 
the  said  CD.,  Besppndent^  to  appear  before  you  to  answer  to 
this  Complaint,  and  thereafter  to  proceed  in  the  Matter  in 
Terms  of  the  said  Act. 

According  to  Justice, 

A3.  [Signaime  of  Com/lainer:'] 
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2. 

Warrant  for  Citation  of  Bespondent. 

The  Sheriff  grants  Warrant  to  Officers  of  Court  to  serve  a  Copy 
of  the  foregoing  Complaint  and  of  this  Deliverance  upon  CD^  Ee- 
spondent  and  to  cite  him  to  appear  personally  to  answer  thereto  at 
[Court  House  or  Place\  upon  the  Day  of 

at  Noon,  with  Certification,  and  also 

to  cite  Witnesses  and  Havers  for  both  Parties  for  all  Diets  in  the 
Cause. 

\8%gnaivTe  of  ShmJ^,'\ 


3. 

Form  of  Citation. 

To  CD.  [Destgmo^ion.] 
Take  notice  that  you  are  cited  to  appear  personally  at  the  lime 
and  Place  specified  in  the  Warrant  of  Citation  to  answer  the  Com- 
plaint attached,  in  respect'  of  which  said  Warrant  is  issued  with 
Certification. 

This  I  do  on  the  Day  of 

[Signature  of  Officer. '\ 


4. 

Form  of  Execution  of  Complaint. 

This  Complaint  served  by  me,  Sheriff  Officer,  upon  CD.,  Bespond- 
ent  [state  whether  personally  or  otherwise^  in  Presence  of  [state 
Name  amd  Designaiion  of  Witness'\y  this  Day  of 

Eighteen  hundred  and  Years. 

KF.,  Sheiif  Officer. 
L  M.,  Witness. 


Cap.  CXIHL 

An  Act  to  contimie  various  expiring  Laws. 
20th  August  1867.] 

[Gontinnes,  inter  alia,  4  and  6  Vict.  c.  30,  and  Amending 
Act  19  and  20  Vict.  o.  61,  as  to  the  Sorvej  of  Great  Britain, 
in  SlBt  Deo.  1869,  and  end  of  then  next  Session;  26  and  27 


/ 
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Yiot.  0.  106,  removing  reBfcriotions  on  the  negotiation  of  bills  of 
exchange  and  promissory  notes,  under  a  limited  sum,  till  28th 
Jnlj  1868,  ana  end  of  then  next  session ;  28  and  29  Vict.  c.  36, 
Militia  Ballots  Suspension  Act,  till  1st  Oct.  1868,  and  end  of 
then  next  session ;  28  and  29  Vict.  c.  83,  for  regulating  the  use 
of  LocomotiYes  on  Turnpike  Roads,  till  1st  Sept.  1868,  and  end 
of  then  next  session;  29  and  80  Vict.  c.  121,  for  amendment  of 
the  law  relating  to  Treaties  of  Extradition,  till  Ist  Sept.  1868, 
.  and  end  of  then  next  session.] 


INDEX  OF   STATUTES: 


Adminfstration  of  Trusts;  to  fiunlitste  in 

SootUncL  80  A  81  Vict  c  97,  86. 
Assessor  of  Bailwsys,  see  Bsilw^ys. 
Assessed  Taxes,  Act  to  repeal,  on  dogs,  and 
impose  in  lien  thereof  a  duty  of  exdse,  80 
A  81  Vict  o.  6,  L 
Companies:  to   amend,   ''The  Companies 
Act  1862,**  (25  A  26  Vict  o.  89)  80  A  81 
Vict  c  181, 104. 
Customs :  to  grant  and  alter  certain  Duties 
of  Customs  and  Inland  Bevenue  and  for 
other  purposes  relating  thereto,  80  A  81 
Vict  c  28, 17. 
Customs:    to   allow   Warehoused   British 
Spirits  to  be  bottled  for  home  Consumption, 
80  ft  81  Vict  a  27,  26. 
Customs :  to  alter  certain  Duties  and  to  amend 
the  Laws  relating  to  the  customs,  80  ft  81 
Vict  o,  82,  81. 
Customs^  An  Act  to  amend  the  law  relating 
to  the  duties  and  drawbacks  on  sugar,  80 
ft  81  Vict  c  10,  8.. 
Does,  see  Assessed  Taxes. 
Fisheries,  see  Herring  Fisheries. 
Galashiels  Jurisdiction :  to  include  the  whole 
of  the  Buigh  of  Galashiels  within  the 
County  Shenlfdom  and  CommisBariat  of 
Selkirk,  80  ft  81  Vict  c  86,  69. 
Herring  Fisheries:  to  alter  and  amend  the 
Acts  xelating  to  the  British  White  Heir- 
ing  Fishery,  80  ft  81  Vict  o.  62, 89. 
Hypothec:  to  amend  the  Law  relating  to  the 
Landlords  right  of  Hypothec  in  Scotland 
in  so  far  ss  respects  Land  held  for  Agri- 
cultural or  Grazing  Purposes,  80  ft  81 
Vict  c.  42,  84. 
Inland  Berenue :  to  alter  certain  Duties  and 
to  amend  the  Laws  relating  to  the  Inland 
Bevenue,  80  ft  81  Vict  c.  90,  60. 
Joint  Stock  Banking  Company :  see  Shares, 

Sale  of,  ftc 
Labouring   Classes  Dwellings:   to  amend 
**  The  Labouring  Classes  DweUinim  Act,** 
1866,  80  ft  81  Vict  c.  28,  26. 
Local  Dues,  see  Shipping. 
Lord  Lvon  King  at  Arms,  an  Act  to  regu- 
late tLe  court  and  office  of,  and  the  emolu- 
ments of  the  offices  of  the  same,  80  ft  81 
Vict  c.  17,  10. 
Lunatics:  to  enlarge  for  the  present  year  the 


time  within  which  certain  Certiilcates  re- 
garding Lunatics  in   Scotland  may  bs 
granted, 80  ft8]  Vict  c  66,48. 
Master  and  Servant:  to  amend  the  Statofs 
Law  as  between  Master  and  Servant  SO 
ft  81  Vict  c  141, 116. 
Merchant  Shipping :  to  amend  the  Merchant 
Shipping^Act,  1864,  (17  ft  18  Vict  c  1041 
80  ft  81  Vict  0.124,98. 
Oaths,  ftc:    to  remove   certain  BeUgions 
Disabilitiesairectingsome  of  Her  Majesty% 
subjects  and  to  amend  the  Law  ruatinc 
io  Oaths  of  Office,  80  ft  81  Vict  c  76,  4£ 

Oyster  FisherieSi  Act  for  the  preserratioa 
ot  80  ft  81  Vict  c  18,  p.  16. 

Public  Libraries:  to  amend  and  Consolidate 
the  Public  Libraries  (Scotland)  Acts  (17 
ft  18  Vict  c  64  and  2»ft  80  Viet  c  114\ 
80  ft  81  Vict  c  87,  28. 

Bailwavs :  to  deflne  the  Duties  of  the  Asses- 
sor of  Bailways  in  Scotland  in  wiMVinpr  op 
the  Valuation  Boll  of  Bailways  anil  to 
amend  in  certain  respects  the  (Valuation 
of  Lands  (Scotland)  Acts,  (17  ft  18  Viet 
c.  91  and20  ft21  Viet  a 68)  80 ft  81  Viet 
c.  80,46. 

Bailwa^  Companies:  to  amend  the  Law 
relating  to  Railway  Companies  in  Seoi- 
knd,  80  ft  81  Vict  c.  126,  94. 

Bailway  Companies:  to  amend  the  Law 
relating  to  Bailway  Companies.  80  ft  81 
Vict  c.  127,  108. 

Becovery  of  Debts :  to  facilitate  the  Becoveiy 
of  certain  Debts  in  the  Sheriff  Couts  ia 
Scotland,  80  ft  81  Vict  a  96,  69. 

Beliffious  DisabiUtiee,  see  Oaths,  fte. 

SeUdrk,  County,  ftc.,  o^  see  Galsshlsia 
Jurisdiction. 

Shares,  Sale  of,  ftc,  to  amend  the  Law  la 
resDoot  of  the  Sale  and  Purchase  of  Shares 
in  Joint  Stock  Banking  Companies,  80  ft 
81  Vict  0.  29, 27. 

Sheriff  Courts :  see  Becovery  of  Debts. 

Shipping,  Act  to  abolish  certain  exemptions 
from  local  dues  on  shipping  and  goods 
carried  in  ships,  80  ft  81  Vict  a  16,  7. 

Sugar,  see  Customs. 

Trusts:  see  Administration  o^  Valuation  of 
Lands,  see  Bailways. 
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